This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


,    /^< 


C  ' 


U 

too 


']    r 


L^'  ^U 


I 

1 


'* 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


Queen'0  l$emlft  Vvuttitt  €ontt; 


WITH    TfiR 


POINTS  OF  PLEADING  AND  PRACTICE 


DECIDED  IN  THE  COURTS  OF 

Common  ^Uw  anli  ^x^tq^mtt 


EASTER   TERM,    1844,  to  EASTER    TERM,   1845. 


BY    ALFRED    DOWLING, 

SERJEANT   AT  LAW, 

AND    JOHN    JAMES    LOWNDES, 

or  THE  INNER  TEMPLE,   ESQ  ,    BARRISTER   AT   LAW. 


VOL.  II. 


LONDON: 
«.  8WE£T ;  V.  &  R.  8TEVEK8  &  G.  a  NORTON.  AND  A.  MAXWELL  &  SON, 

DUBLIN: 
HODGES  AND  SMITH.  GRAFTON  STREET.; 

1846. 


LONDON  : 
PRINTKO  BY  HAYNER  AND  H0DGE8, 

t09,  Fetter  Lane,  Fleet  Street. 


TABLE 


NAMES   OF  THE  CASES  REPORTED 


IN  THIS  VOLUME. 


PAGE 

Ackerman,  Henning  v.  733 

Allsopp  and  Another,  Dick- 
inson r.      -        -        -        657 
Alderson  p.  F.  and  H.Waistell  IJ^T 
Anderson  and  Another  r.  F. 

Harrison  and  Another  91^ 

Andrews,  Reg.  p.  -  10^ 

Anonymous  -        -       1001 

Anslow  r.  Cooper  -        449 

Armani  t?.  Castrique  -  432 
Arthur  v.  Marshall  -  376 
Askenheim  r.  Colegrave  642 
Aston  V.  Brevitt  -        903 

Attorney  General,  (The)  r. 

Reilly        -        .        -        690 
Avery  and  iVnother,  Drew  r.  371 

B. 


Bacon,  Warwick  r. 

596 

Badham  r.  Bateman 

130 

Bailey  v.  Bidwell 

245 

Baker,  Hagger  r. 

856 

Balne,  Cox  r.        -        - 

718 

Banfield  v.  Darell 

4 

Barford,  Reynolds  v.     - 

827 

VOL.  II. 

PAGE 

Bate  V.  Lawrence  -  83 

Bateman,  Badham  v.      -         130 

In  re      -        -         725 

Bates  and  Another,  Edwards 
':  :f\  ^-  -  -  -  299 
fiay&;Mailef?.  -  -  964 
BearUp  and  Another  r.  Pea- 
cock .  -  -  850 
B^nmont,  Burgess  v.  -  590 
Beckett  v.  Bradley  -  586 
Beckwith  and  Others,  Ras- 

trickr.       -         -         - 
Bedells  and  Another  v.  Mas- 

sey  .        .        - 

Benazech  r.  Bessett 
Bennett  v.  Simmons 
Bentley   v.    Goldthorp   and 

Another 
Benton  and  Another,  Haw- 
kins r.        -        -         - 
Berkeley,  Le  Veux  v.     - 
Bessett,  Benazech  r. 
Bevan    and    Another,    De 
Wolf  and   Another,   As- 
signees, &c.,  r. 
Bidwell,  Bailey  v. 
Billing  V.  Railton 
a  2  D.  & 


801 
98 

795 

465 

31 

801 


345 
245 
771 

L. 


IV 


TABLE   OF   THE    CASES. 


Birch  r.  Leake      -        -  88 

Bird  and  Others,  Reg.  v.         939 
Bittleston  and  Another,  As- 
signees, &c.,  V.  Tim  mis       817 
Black   and  Another,  Whit- 
more   and   Another,   As- 
signees, &c.  17.         -        -  445 
Bloxham,    (Inhabitants   of,) 

Reg.  r.      -        .        -         168 
Boodle  r.  Cambell  -  6C 

Boddington,  Jones «?.      -  30 

Bolton  (Recorder  of,)  Reg.  t?.  510 
Bond,  Smith,  qui  tam,  v.  460 
Bonzi  and  Another  r.  Stewart 

258,  836 
Bousfield,  Fife  v.  48 1 ,  n.  (a) 
Bowker  and   Another,  As- 
signees, &c.  V.  Tebbutt    -  787 
Boyd  and  Another  v.  Lett      847 
Boyes  and  Another,  Watson 
and  Others,  Assignees,  &c. 
p.      ...        -        663 
Bradley,  Beckett  v.        -        586 
Brevitt,  Aston  v.  -        903 
Brian,  Hemsworth  v.      -        844 
Brooke,  Fitzball  r.          -        477 
Brooks  r.  Hodson          .        256 
Brown,  Chownes  r.        -        706 
V.  Copley  and  Others  332 


Crofts  V. 

V.  Edwards 

and  Another  t?.  Ful- 


lerton 


r.  Nelson 


Bruce,  Rennie  r. 

Brun  r.  Hutchinson 

Bull,  Huxley  v. 

Bunnett  r.  Smith 

Burrell,  Respondent,  Net- 
tleton,  Appellant  and 

Burroughes    and    Others, 
Wright  p.  -        - 

Burford,  Cahoon  r. 

Burgess  v,  Beaumont    . 

Bush  and  Another  r.  Sayer, 
(and  In  re  Bush  and  Mul- 
lens, Gents.,  two,  &c.) 

Buxton,  Joseph  v. 


935 
520 

251 
405 
946 
43 
340 
380 

-  598 

94 
234 
590 


602 
835 


Cahoon  v.  Burford         -        234 
Cambell,  Boodle  r.         -  66 

Capner  and  Others  t?.  Min- 

cher  and  Others  -  694 
Carey,  Stead  v.  -         270 

Carter  v.  James  -        2S6 

Castrique,  Armani  v.      -         432 
Cauty,  Howard  r.  -         115 

Chandler,  Walton  v.  -  802 
Chapman,  Jones  r.  -  907 
Charleville,  (Earl  of,)  Hay  v.  16 
Chownes  v.  Brown  -  706 
Clayworth  and  Wife,  Fer- 
guson r.  -  -  165 
Coghlan,  O'Neill  v.  -  5 
Collins  and  Another,  Evans 

and  Another «?.  -        989 

Collinson,  Joy  nes  v.         -        419 
Colegrave,  Askenheim  t?.        642 
Cook,  Executrix,  &c.  Hod- 
kins  V.       -        -        -        894 

West  V.         -        -        834 

Cooke  V.  Stafford  -        399 

Cooper,  Anslow  r.  -        449 

V.  Painter         710,  n.  («) 

Copley  and  Others,  Brown  r.  332 

and  Another  v.  Me- 

deiros         -        -        .  74 

Cornwall,  (Justices  of,)  Reg. 

r.  -  .  -  -  775 
Cotterell,  Goslin  p.  -  893 
Covington  v.  Hogarth  -  619 
Cox  V.  Balne  .  .  718 
Crofts  V.  Brown  -        935 

Crompton,  Young  t?.      -        557 
Crutchley  v.    London    and 
Birmingham  Railway  Com- 
pany (The)        -        -         102 
Cullen,  Petrie  v.  -        604 

Cummings,  Sharpe  r.     -        504 
Curling,  Edgell  v.  -        600 

Curling  and  Others  p.  Ro- 
bertson -        -        307 


VI 


TABLE   OF   THE  CASES. 


Freeman,  Hopkins  v. 
Fuller,  Gooiaiff  F. 

Keg.  V, 

Fullerton,  Brown   and 
other  17. 


An- 


447 

661 

98 

J251 


Gale^  Waite,  Executor,  &c., 

V.  ...        925 

Galloway,  Jackson  and  An- 
other v.  -         -         8o9 
Garbett,  Downes  v.         -         944 
Gedye, /« re  -         -         915 
Gee,  Gent.,  one,  &c.,  In  re    997 

Macclesfield,  (The  Mayor, 

&c.,  ofjv.  .         -        418 

Gennell   and    Others,    Kay 

and  Others  v.  -  21 

Gibbr.King  -         -         806 

Gibbon,  Fisher  v.  -         8(39 

Gilbert  v.  Hales  -         U27 

Gill  r.  Rushworth  -         416 

Gotfr.  Mills  -         .  23 

Gold  thorp    and     Another, 

Bentley  v.  -         -         795 

Goldthorpe  V.  Hardman  442 

Gompertz  and  Others,  Reg. 

V.  ...       1001 

Gooldiffw.  Fuller  -         661 

Gordon  and  Others  u.  Ellis 

and  Another  -         308 

Goslin  V.  Cotterell  -         893 

Granger,  Martin  v,         -         2G8 
Grant,  qui  tain,  v.  Matthew- 
son  and  Another         -  75 
Grantham,  Poole  v.         -         622 
Gray  and  Another,  In  re        539 
Great  Western  Railway  Co., 
Kennet  and  Avon  Navi- 
gation Company  v.      -         115 
Greene,   Esq.,  and  Cottam, 
Whitmore    find   Another, 
Assignees,  &c.  r.         -         174 
Greville,  Sparding  and  An- 
other V.               -         -          721 
Griffith  V.  Owen              -         190 
Grinnell  t'.  Wells            -        610 


H. 

Hagger  v.  Baker  -        856 

Hales,  Gilbert  u.  -         227 

Hall  V.  Ives  -        -        610 

Hardman,  Goldthorpe  r.         442 
Hardy,  Dennett  v.  -         484 

Newport  v.         -        921 

Hare,  In  re  Thomas       -         269 
Harmerand  Others,  Steele  v.  861 
Harris  r.  Peck       -         -         106 
Harrison  and  Another,  An- 
derson and  Another  r.  91 

Trent  v.         -        94 1 

Whitehead  v.  122 

Executor,  &c.,  v. 

Wright  -         -         695 

Hart,  Ex  parte      -        -         778 
Hatton  V,  Macready       -  5 

Harvey  v.  Watson  -         313 

Hawkins  v.  Benton  and  An- 
other ...         4G5 
Hawkvard      and     Another, 
Executors,  &c.,  v.  Stocks 
and  Others         -         -         93(i 
Hawley,  Bart.,  Slade  v.  700 
Hay  V.  Charleville  (Earl  of)     16 
Hayward,  Limbert  v,      -         406 
Heath  v.  White     -         -  40 
Hemsworth  v.  Brian       -         844 
Henning  v,  Ackerman    -         733 
Herbert  v.  Sayer           49,  57,  6  !• 
Herefordshire,  (Justices  of,) 

Reg.  V.  .         -         500 

Herring  v.  Watts  -         609 

He  ward,  In  re  Philip  -  753 
Hill  and  Others,  White  v.  537 
Hilliard, /»r^  -  -^  919 
Hinton,  Appellant,  and  The 
Town  Clerk  of  Wenlock, 
Respondent  -  -  598 
Hoare,  King  and  Another  v.  382 
Hobbs  V.  \  oung  -         474 

Hodding  v.  Stuchfield  596 

Hodgson,  Tiley  v,  -         6,i5 

V,  >Var(len      -         232 

Hudkin.s   V.    Cook,    Execu- 
trix, &c.    -         -         -         891 


Vlll 


TABLE   OF   THE   CASES. 


Lawrence,  Bate  v.  -  -  83 
Leaf  V,  Robson  -  -  646 
V.  Topham  and  Ano- 
ther -  -  -  -  863 
Leake,  Birch  v.  -  -  88 
Le  Cren,  Ex  parte  -  -  571 
Lett,  Boyd  and  Another  v.  847 
Lever,  Doe  d.  Burnham  v.  644 
Le  Veux  r.  Berkeley  -  31 
Lewis,  Doe  d.  Bowman  and 
Others  t?.         -         -         -  667 

Ex  parte   -         -         -   1  .>0 

Limbert  v.  I  lay  ward  -         -  4<)6 
L1o\d,  Simons  v,  -         -  981 

Locke,  Williamson  v.  -  7b2 

London     and     Birmingham 
Railwny  Company,  Crutch- 
ley  v.       -         -         -         -  lOi 
Lord,  Smith  and  Another  u.    75i> 
Loweth  V,  Smith  and  Ano- 
ther       -         -         -         -  21i2 
Lowndes,   Tenant,    Davies, 

Demandant     -         -         -  272 
Luscombe,  Robson  v,  -  859 


M. 

Macclesfield,    (The   Mayor, 

&c.,  of,)  r.  Gee         -         -  418 
M'Dgnald  v,  Mortlock         -  96.S 
M'Intyre     v.     Miller     and 
Others    -        -        -        -  708 

v.  Sewers     -         -896 

M'Taggart  v.  Wi  dderburn  576 
Macready,  Hatton  v,  -       5 

RIaile  v.  Bays  -  -  -  9i)4 
Major  V.  Salisbury  -  •  7ihi 
Manby,  Holcroft  t?.  -  -319 
Martin  and  Others,  Doe  d. 

Dudgeon  and  Another  v.  678 
Martin  v.  Granger  -  -  2()8 
Marshall,  Arthm*  v.  -  -  376 
Massey,  Bedells  and  An- 
other V.  -  -  -  ijj>> 
Maskell,  Walton  17.  -  -  410 
Mason,  Turner  u,        -         -  898 


-  829 

1- 

-  74 

135 
961 


Matthewson    and    Another, 

Grant,  qui  tarn,  v, 
Maylam  v.  Norris 
Medeiros,  Copley  and  An 

other  V,  -         - 

Meredith,    Woodward     and 

Another  v.       -         -         - 

Mess,  Walther  v.         -         - 

Miller  and  Others,  M*Intyre 

V. 708 

Mills,  Goft'r.        -         -         -  23 
Mincher  and  Others,  Capner 

and  Others  v.  -         -  694 

Mitchell,  Administrator,  &c., 

Perry  and  \\  ife  v.  -  452 

Monteith,    Smith    and    An- 
other V.  -         -         -  358 
Mortian  v.  West  -  -  391 
Morice  and  Another,  Reg.  v,  952 
Morphett,  In  re           -         -  967 
Morrish  v,  Murray  and  An- 
other     -         -         -         -  199 
Mortlock,  McDonald  v.        -  963 
Mummery  v.  Paul       -         -  582 
Murray  and  Another,  Mor- 
rish v.     -         -         -         -  199 


N. 

Nelson,  Brown  v.         -  -  '105 

Nesbitt,  Regina  t?.       -  -  529 

Nettleton,     Appellant,  and 

Burrcll,  Respondent  -  598 

Newport  V.  Hardy       •  -  9;Jl 

Newton    v.      Ilolford  and 

Others            -         -  554,826 

V.  Roe              -  -  8 1 5 

et  ux  t?.    Rowe  and 

Another           -         -  -     80 

Nichols  V.  Payne          -  -  629 

Nicholls,  Jones  r.        -  .  425 

Nicholson,  Parry  v.     -  -  640 

Nii'kalls  V.  Warren      -  -  549 

Nordenstrom  v,  Pitt    -  -  672 

Norris,  Maylam  i\       -  -  829 


TABLE   OF   THE   CASES. 


IX 


o. 

Olivier,  Smallcombe  v. 
O'Neill  V.  Coghlan  - 
Owen,  Griffith  v. 


P. 


217 

5 

190 


Pager.  South  -  -  -  108 
Painter,  Cooper  v.  710,  n.  (a) 
Parker,  Smith  v.  -        -  394 

Parker,  Turner  r.  -  -  444 
Parkins,  Walker  and  Co.  v.  982 
Parry,  Doe  d.  Roberts  r.  430 
Parry  v.  Nicholson  -  -  640 
Partington,  Ex  parte  -  660 

Paul,  Mummery  r.  -  -  582 
Payne,  Nichols  r.  -  -  629 
Peach, /wr^  ...  33 
Peacock,  Bearup  and  An- 
other V.  .  .  -  850 
Peck,  Harris  v.  -  -  106 
Perry  and  Wife  v.  Mitchell  452 
Petrie  v.  Cullen  -  -  604 
Peyton,  Wood  v.  -  172,  441 
Phillips,  Hubbart  v.  -  -  707 
Philpot    V.   Thompson   and 

Another  -        -        -     18 

Filcher  v.  King  -        -  755 

Pitt,  Nordenstrom  v.  -  672 

Poole  V.  Grantham      -        -  622 
Price,  Doe  d.  Symons  v.      -  752 
Pryor      and      Another      v. 
Swaine   -        -        -        -    37 


R. 

Railton,  Billing  v.       -  -  771 

Ramm  v.  Duncomb    -  -     88 

Rankin  v.  De  Medina  -  813 

Rastrick   v.   Beckwith  and 

Others            -        -  -  624 
Redmond  v.  Smith  and  Ano- 
ther       -        -        -  .280 


Reginav.  Andrews      -         -     10 

V.  Bird  and  Others     939 

V.   Bloxham,   (Inha- 
bitants of)       -        -        -  168 

V.  Bolton,  (Recorder 

of,)         -        -        -        -  510 

V.  Cornwall,  Justices 

of,  (Penryn  v.  Falmouth)     775 

V.  Darton,  (Inhabit- 
ants, &c.,  oO  ^         -        -  402 

V.  Flintshire,  (Justices 

ofj  -        -        -        -  143 

V.  Fuller  -        -    98 

V.  Gompertz  and  Others 

1001 

V.  Herefordshire,  (Jus- 
tices of)  ...  500 

r.  Jennings  and  Ano- 
ther       -        -        -        -  741 
9.  Morice  and  Ano- 


ther, (Justices  of  Hertford- 
shire)     -        -        -        -  952 

V.  Nesbitt       -        -  529 

V.  Sydserff  and  Ano- 
ther       ....  564 
V.  West  Riding  of 


Yorkshire,     Justices     of 
(Stanley  v.  Alverthorpe)  -  488 
V.  Wroth  and  Ano- 
ther       -        -        -        -  729 
Reg.   Gen.,   Easter    Term, 
7  Vict.  .        -        .      1 

Trinity  Term, 

7  Vict.    -        .        -        -    90 
Reilly,    Attorney    General, 

(The)  V.  -        -        -  690 

Rennie  v.  Bruce  -        -  946 

Reynolds  v.  Barford    -     ^  -  327 
Rhodes  and  Another,  Assig- 
nees, &c.  V.  Thomas  and 
Others    -        -        -        -  553 
Richardson,  Sturton  9.         -  182 
Robertson,      Curling      and 
Others  9.         -        -        -  307 

9.  Showier         -  687 

'Rohinsotif  Ex  parte    -        -      9 
Robson^  Leaf  9.  -        -  646 


TABLE   OF   THE    CASES. 


Kobson  V.  Luscombc  - 
Roe,  Newton  v.  -        - 

Doe  </.  Hunchecornc  y. 

Doe   d,    Roberts    and 

Others    .        -         .        . 

Doe  d.  Yeomans  r. 

Rollestonv.  Dixon, Executor, 

&c-  -         .         - 

Rowe  and  Another,  Newton 

et  ux.,  r.  -         -        - 

Rushworth,  Gill ».       -         - 
Russell  V.  Knowles 


859 

815 

96 

673 
23 

.  892 

80 
416 
595 


V.    - 


Salisbury,  Major  v.      -        -  763 
Sayer,  Herbert  v.  49,  57,  64 

(In  re  Bush  and  Mul- 

lens,Gents.,  two,  &c.)  Bush 
and  Another  r.  -  -  602 
Schlesinger  v.  Flersheim  -  737 
Scott  V.  England  -  -  520 
Scratchley,  Ex  parte  -  29 
Seager,  Jackson  v.  -  -  13 
Sewers,  M'Intyre  v.  -  -  896 
Shail,  Doe  d.  Stratford  v.  161 
Sharpe  v.  Cummings  -  -  504 
Short  V.  Stone  -  -  -  792 
Showier,  Robertson  v.  -  687 
V.  Stoakes  and  Ano- 
ther -  ...  2 
Simeon,  Wade  r.  -  -  658 
Simmons,  Bennett  v.  -    98 

V.  King       -        .  786 

Simons,  In  re      -        -        -  500 

V.  Lloyd  .        -  981 

Slade  V.  Hawley,  Bart.        -  700 
Smallcombe  v.  Olivier  -  217 

Smith,  In  re  J.  C.       -         -  376 

qui  tarn  v.  Bond  -  460 

Bunnett  v.         -        -  380 

and  Another  v.  Lord  759 

and  Another,  Loweth 

212 

358 


i   Smith  V.  Parker  -         -  o94 
and     Another,     Red- 
mond V.            ...  280 
Snead  and  Others,   Doe  d, 

Evans  V.  -         -         -  1 19 

Solly  V.  Langford  -  -  250 
South,  Page  v.  -  -  -  108 
Sparding    and    Another    v. 

Greville  -        -        -  721 

Stafford,  Cooke  v.  -  -  399 
Stalworth  v.  Inns  -  -  428 
Stamford  (Earl  of)  v.  Dun- 
bar ....  852 
Stannaway,  Thomas  v.  -  1 1 1 
Standewick  v.  Hopkins  -  502 
Stead  V.  Carey  -  -  .  270 
Steele  v,  Harmer  and  Others  861 
Stephens,  Doe  d.  Egremont 

(Earl  of,)  p.     .         .         .  993 
Stevenson  v,  Thorne    -         -  230 
Stewart,  Bonzi  and  Another 
•     r.    .        -         .        -  258,  836 
Stoakes  and  Another,  Show- 
ier t;.        -         -         -         -       2 
Stocks  and  Others,  (Hawk- 
yard  and  Another,  Execu- 
tors, &c.)  t?.     -         .         .  936 
Stone,  Short  v.  -         -  792 

Stuchfield,  Hodding  v.  -  596 
Stultz  and  Another  v.  Wyatt  560 
Sturton  V.  Richardson  -  182 

Swaine,  Pryor  and  Another 

V. 37 

Sydserff  and  Another,  Reg. 
V.    '        -        -        -        -  564 


and  Another  v.  Mon- 


teith 


Tebbutt,  Bowker  and  Ano- 
ther, Assignees,  &c.  v,     -  787 

Terrington  and  Others, 
Worthy.         -        -        -352 

The  Queen,  Thomas  Holt 
V. 774 

Thomas  v.  Hudson      -        -  873 


XII 


Woodward  and  Another  v. 

Meredith  -  -  -  135 
Worth    V.    Terrington    and 

Others  -  -  -  :  352 
Wright  V,  Burroughes  and 

Others  -  -  -  -  94 
Wright,  Harrison,  Executor, 

&c.  r.  -  -  -  -  695 
Wroth  and  Another,  Reg.  v.  729 


TABLE   OF    THE   CASRS. 

Wyatt,  Stultz  and   Anotlier 


V.     - 


Young  V.  Crompton 
,  Hobbs  V. 


5f>0 


-  557 

-  474 


ERRATA. 
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54,  at  the  end  of  line  2,  add  "joinder  in  demurrer." 
67,  lines  6  and  1 1,  for  ** declaration"  read  "plea." 
236,  marginal  note,  line  17,  for  "  6000^"  read  "  600/." 
244,  line  30,  for  "  fiat"  read  "fact." 
251,  note  (a),  for  "  Term"  read  "  Vacation." 
432,  marginal  note,  line  26,  for  "indorsee"  read  "indorser.* 
435,  line  34,  for  ••  indorsee"  read  "  indorser." 
474,  line  5,  marginal  note,  for  "  r  66"  read  "  c  66." 


The  binder  is  requested  to  cancel  leafes  73  and  75,  and  to  substitute  those  at  the 
end  of  Part  III. 


COURT  OF  QUEENS  BENCH. 

lEajJtrr  €erm. 
IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1844.  Showler  v.  Stoakes  and  Another. 

Interlocutory      Mid  RLE  shcwccl  causc  against  a  rule  which  had   been 

w^of"aSca    ^l^taincd  herein  for  discharging  a  rule  making  a  Judge's 

having  been       order  a  rule  of  (>ourt.     The  circumstances  of  the  case  were 

set  aside  with 

coste  at  the        these  :  The  plaintiff  had  brought  an  action  for  use  and 

of  two  defend"*^  occupation  against  the  above  named  defendant  Stoakes,  and 

pearedsc*'**     ^^^o^l^Gr  party  of  the   name  of  Yeomans,  who  were  co- 

ratcly,  inan       partners  in  business.     The  defendants  had   appeared  in 

action  against  .  _       .  ,      ,    ,  ,  .  J         i   •     •/«• 

both  for  use       person,  but  not  having  pleaded  to  the  action,  the  plamtitt 

pay^i?o?tho'  s^ff^^^  judgment  against  them  by  default.     An  application 
costs  to  the        YfdiS  afterwards  made  to  a  Judcre  at  Chambers  to  set  aside 

other  defend.  ^  ^  ^         ° 

ant,  who  ^ave     the  judgment  for  irregularity,  on  the  ground  that  no  rule  to 

action  for      *  plead  had  been  entered.     It  was  sworn  by  the  affidavits  in 

partner  "was       opposition  to  the  present  motion,  that  this  summons  was 

hcldinsuffi.       taken   out   by  an  attorney  on   behalf  of  the   defendant 

cient;  although    __  1,1  1  -  1 

there  was  Yeomans  only ;    but  there  was  nothing  apparent  on  the 

renton^the foce    ^^®  ^^  ^^  ^^  ^^^^   ^^^  ^"^^  ^^  ^^  ^^®*      ^^  ^^  urged 

shoJTthat  U  ^    ^^ore  the  Judge,  that  a  summons  for  time  to  plead  having 
was  made  at      been   taken    out   by    Stoakes,   the    other   defendant,    the 

the  instance  of      ,.      ,.  1  1     .  ,  ,       i  1 

one  only  of  the  Objection  as  to  there  being  no  rule  to  plead,  must  be 
defendants.  waived.  The  learned  Judge  however  made  an  order, 
in  the  terms  of  the  rule,  setting  aside  the  judgment  with 
costs,  which  were  afterwards  taxed  at  3/.  6s.  8rf.  On  the 
following  day,  the  plaintiff  paid  that  sum  to  the  defendant 
Stoakes,  who  gave  a  receipt  in  the  action  for  himself  and 
partner.     Subsequently,  a  demand  was  made  by  Yeomans* 
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attorney  on  the  plaintiff  for  the  amount  of  these  costs,  and  1844. 

on  refusal,  the  Judge's  order  was  made  a  rule  of  Court    The  showler 

plidntiff  then  obtained  the  present  rule,  which^  under  these  "• 

circumstances,  it  was  submitted,  the  Court  would  discharge,  tad  Another, 
as  it  was  clear,  that  the  payment  had  been  made  to  the 
wrong  party. 

T.  W.  Saunders  in  support  of  the  rule.  There  was 
nothing  in  the  order  or  summons  to  shew  that  the  appli- 
cation was  made  on  behalf  of  one  defendant  only ;  and  in 
its  effects  it  enured  equally  to  the  benefit  of  both.  It 
must,  consequently,  be  taken  to  have  been  at  the  instance  of 
both ;  and  if,  in  point  of  &ct,  it  was  at  the  instance  of 
Yeomans  only,  the  plaintiff  should  have  had  express  notice 
to  that  effect  The  Court  will,  therefore,  consider  that  the 
order  ought  not  to  have  been  made  a  rule  of  Court,  and 
consequently  grant  the  present  application. 

CoLERiDOE,  J. — I  do  not  see  any  reason  to  doubt  the 
bona  fides  of  the  payment  in  question,  or  to  infer  that  there 
was  any  design  to  defiraud  Yeomans'  attorney  of  his  costs. 
The  sole  question.  It  appears  to  me,  is,  whether  the  money 
was  paid  to  the  party  who  had  the  legal  right  to  receive  it ; 
and  looking  at  the  whole  circumstances  of  this  case,  I  am  of 
opinion  that  it  was  not.  Until  the  defendants  pleaded 
together,  it  could  not  be  certain  that  they  would  do  so. 
The  application  at  Chambers  being  solely  at  the  instance 
of  one  defendant,  it  cannot  afterwards  be  treated  as  a  joint 
application,  simply  because  it  enures  to  the  benefit  of  both. 
It  must  have  been  solely  at  the  instance  of  Yeomans,  for  if 
at  that  of  Stoakes  also,  the  objection  that  he  had  waived 
the  irregularity,  by  taking  out  a  summons  for  time  to  plead, 
must  have  prevailed.  I  therefore  think  that,  in  effect,  this 
was  an  order  to  pay  costs  to  Yeomans,  though  not  in  terms; 
the  rule  must,  consequently,  be  discharged. 

Rule  discharged. 
B  2 


1844. 
^ ^ > 
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Banfield  V.  Dabell. 


Tl>«  Court  MjUSH  applied  for  a  distringas  to  compel  an  appearance 
tringas  to  com.  in  the  above  cause.  The  affidavit  stated,  that  defendant 
anceTwhOTron   resides  at  his  father's  house,  situate  at,  &c.,  and  being  of 

application,  on  u^sound  mind,  as  deponent  has  been  informed  and  verily 
two  occasions,  '  r  J 

at  the  residence  believes,  the  defendant  is  under  the  care  of  a  keeper  named 

of  the  defend-  .  . 

ant,  who  was  a   Blackman,  and  that  without  his  consent  or  the  consent  of 

de^nent  was  ^^^  Other  inmates  of  the  said  house,  no  one  is  permitted  to 
informed  that    g^g  jjjg  defendant ;  that  deponent  went  to  the  residence  of 

he  could  neither  ^ 


see  the  defend-  defendant  to  serve  defendant  with  a  copy  of  the  writ  of 
keeper ;  the  summons,  when  and  where  deponent  saw  a  footman  of  the 
thelMt°o<5^"  defendant's  &mily,  who,  in  answer  to  deponent's  inquiries, 
casion,  having    told  him  that  the  said  Mr.  Blackman  could  not  be  seen,  and 

expUmedthe 

purpose  of  bis  that  no  person  was  allowed  to  communicate  with  the  defend- 
copyofthe  ^^^  •  ^^  o^  another  occasion  he  went  to  the  defendant's 
serrwr^*'^  residence  again  for  the  purpose  aforesaid,  and  then  and 
there  saw  the  footman,  who,  in  answer  to  deponent's 
inquiry,  again  said  that  neither  the  said  Mr.  Blackman, 
the  defendant's  father,  nor  the  defendant  himself  could  be 
seen,  and  that  no  one  was  allowed  to  communicate  with 
him;  whereupon  deponent  inquired  if  he  could  see  the 
defendant  on  any  other  day,  and  at  the  same  time  deponent 
stated  he  had  a  copy  of  the  said  writ  to  serve  on  the 
defendant,  and  as  deponent  was  again  informed  that  no  one 
was  allowed  to  see  or  communicate  with  the  defendant,  he 
then  left  a  copy  of  the  writ  with  the  footman. 

Per  Curiam. — Take  a  rule. 

Rule  nisi,  (a) 

(a)  The  rule  was  afterwards  made  absolute. 
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1844.       then  due  to  the  plaintiff  as  chorus  master  of  and  at  the 
Hatton      Drury  Lane  Theatre,  hired  as  such  by  the  defendant,  and 
«'•  at  his  request ;"  the  second  count,  "  for  the  salary  of  the 

plaintiff,  then  due  and  payable  from  the  defendant  to  the 
plaintiff,  for  his  services  before  then  done  and  performed 
as  a  performer  in  and  at  the  theatre,  in  the  said  first  count 
mentioned,  for  the  defendant,  and  at  his  like  request ;"  and 
the  third  count  for  money  due  on  an  account  stated.  The 
defendant  had  pleaded  the  general  issue,  except  as  to  so 
much  of  the  causes  of  action  as  related  to  the  sum  of 
12L  Is.  6d. ;  and  as  to  that  sum,  payment  into  Court.  The 
plaintiff  joined  issue  on  the  plea  of  non-assumpsit,  and 
accepted  the  sum  paid  into  Court.  The  particulars  of 
demand  attached  to  the  declaration,  were  as  follows : 


£    s. 

rf. 

Arrears  of  Salary,                        Oct    5th,  1842 

0  10 

6 

12th,    « 

1     1 

0 

Dec  10th,    « 

0  10 

6 

24th,    « 

1     1 

0 

Feb.  nth,  1843 

0  10 

6 

25th,    « 

0  10 

6 

March    5th,    « 

1     1 

0 

nth,    " 

3     3 

0 

18th,    « 

3     3 

0 

Saturday,  Monday,  and  Tuesday,  18th,  20th,  1 
and  2l8t  March                                            j 

1   11 

6 

Performances  in  Der  Freischutz,  11th  Feb.  1843 

3     3 

0 

The  like  in  Macbeth,                    13th        " 

3     3 

0 

iei9    8 

6 

The  plaintiff  had  obtained  a  Judge's  order  to  try  before 
the  sheriff  of  Middlesex,  on  which  the  defendant  had 
indorsed  his  consent,  and  the  cause  was  consequently  tried 
before  that  officer  on  the  16th  of  April  in  the  present  Term, 
and  a  verdict  found  for  the  defendant.  The  present 
application  which  was  made  on  behalf  of  the  plaintiff,  might 
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1844.  CoLERiDOE,  J. — I  do  not  think  that  this  was  an  action 

Hatton       ^^^  unliquidated  damages ;  for  if  it  were,  then  an  action  for 

V,  work  and  labour,  for  croods  sold  and  delivered,  or  on  a 

Macreaot.  '  o  .     ,  /. 

promissory  note,  would  be  equally  so.     The  particulars  of 

demand  do  not  shew  it  to  be  for  unliquidated  damages. 
The  first  claim,  is  for  certain  items  of  salary.  It  appeared 
that  the  plaintiff  had  been  retained  at  a  fixed  salary,  from 
which  the  officer  of  the  theatre  had  thought  proper  to  make 
certain  deductions.  The  plaintiff  denied  his  right  to  make 
these  deductions  and  sued  to  recover  them.  This  was  in 
truth  an  action  for  the  balance  of  the  salary,  he  having 
been  only  paid  in  part,  and  could  not  be  called  an  action 
for  unliquidated  damages.  The  second  claim  was  in  respect 
of  a  week's  salary  to  which  the  plaintiff  claimed  to  be 
entitled,  for  being  dismissed  without  notice.  It  is  for  a 
certain  sum,  for  the  sum  which  he  would  have  had  for  a 
week's  work  and  labour,  but  to  which  he  claims  to  be 
entitled,  although  no  work  or  labour  was  in  fact  performed ; 
it  is  therefore  clearly  not  for  unliquidated  damages.  The 
case  o{  Jaoqvot  Y.  Boura{a\  which  has  been  cited,  is  not 
exactly  in  point  There,  the  particulars  of  demand  claimed 
7t  19*.  for  wages,  &c.,  "and  also  such  further  sum,  by  way 
of  damages,  as  the  jury  might  think  proper  to  give,  for  the 
vnrongful  dismissal  of  the  plaintiff  without  notice."  That 
was  distinctly  a  claim  for  unliquidated  damages ;  here,  the 
claim  is  for  "  arrears  of  salary,  March  18th,  3i  S*.,"  which 
appears  fi*om  the  affidavit  to  be  for  a  week's  salary,  consequent 
on  a  dismissal,  where  the  terms  were  a  week's  salary,  or  a 
week's  notice.  The  last  claim  was  in  respect  of  a  perform- 
ance of  parts  undertaken  at  a  short  notice.  This  was 
beyond  his  regular  engagement,  and  as  there  was  no  con- 
tract, it  was  to  recover  such  sum  as  his  services  were  worth. 
Neither  is  this,  therefore,  a  claim  for  unliquidated  damages. 
There  will,  consequently,  be  no  rule. 

Rule  refiised. 

(a)  Ubi  supra. 
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1844. 

Ex  parte  Philip  Vyvyan  Robinson. 

-Sf  ONTAGUE  SMITH  moved  to  re-admit  an  attorney.  After « lapM 

who  had  ceased  to  practise  for  nearly  thirty-nine  years,  yeai^^e 

The  affidavit,  in  support  of  the  motion,  disclosed  that  the  S°^,dKi 

implicant  had  been  admitted,  as  an  attomev,  on  the  1st  of  *^*o™«7  ^^ith- 

*  *  •'  out  examuM^ 

July,  1802,  and  had  duly  taken  out  his  certificate  for  that  tion,  although 

and  the  following  years,  till  in  November,  1805,  he  suffered  seventeen  yean 
it  to  expire,  in  consequence  of  getting  no  practice,  and  ^^j^^^ 
being  offered  the  situation  of  Paymaster  in  the  British  «>nnty 
Army,  which  he  had  accordingly  accepted.  That  in  the 
year  1818,  he  had  succeeded  to  an  estate  of  inheritance  in 
the  county  of  Cornwall,  and  for  the  last  seventeen  years 
had  discharged  the  duties  of  a  county  magistrate,  a  com- 
missioner of  taxes,  a  deputy  lieutenant,  a  trustee  of  turn- 
pikes, savings*  bank,  and  other  unpaid  offices.  In  conse* 
quence,  however,  of  his  having  been  defirauded  of  large 
sums  of  money  by  a  bankrupt  trustee  under  the  will  of  a 
relative,  and  having  a  large  &mily  to  provide  for,  he  had 
recently  accepted  the  stewardship  of  the  property  of  the 
Baroness  Basset  of  Tehidy  Park,  in  the  said  county  of 
Cornwall;  and  he  now  made  this  application  to  be  re- 
admitted, in  order  to  qualify  himself  for  preparing  leases 
and  doing  other  legal  matters  connected  with  the  said 
stewardship.  It  was  submitted,  that  although  ordinarily 
the  Court  would  not  order  an  .  attorney,  where  so  con- 
siderable a  time  had  elapsed  to  be  re-admitted.  Ex  parte 
Frost  (a),  Ex  parte  BilUngs  ih\  yet  where,  as  in  the  present 
case,  there  was  no  presumption  of  want  of  experience,  the 
applicant  having  performed  the  duties  of  a  county  magis- 
trate for  a  considerable  part  of  the  time,  the  Court  would 
grant  the  motion.  [Colertdge,  J. — I  do  not  see  how 
performing  the  ordinary  duties  of  a  magistrate  can  give 
him  experience  in  drawing  leases,  the  purpose  for  which 

Ctf)  1  Chit.  558,  n.  {b)  5  Dowl.  395. 
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1844. 


Ex  parte 
Robinson. 


he  seeks  to  be  admitted.  You  found  the  application  on 
his  fitness.  There  will,  therefore,  be  no  great  harm  in 
permitting  him  to  be  examined  under  a  special  order.] 
The  notices  are  regular  for  this  Term ;  but  they  will  not  be 
for  the  next  [Coleridge^  J. — That  may  be  provided  for 
by  the  order,  which  the  Court  will  make.] 


Per  Curiam. — The  applicant  is  to  be  at  liberty  forth- 
with to  give  the  usual  notices  of  his  intention  to  apply  next 
Term,  for  a  renewal  of  his  certificate  to  practise  as  an  attorney 
of  this  Court ;  and  the  examiners  are  directed  to  examine 
the  applicant  in  the  next  Term. 

Rule  accordingly  {a). 


(d)  In  the  following  Term,  Mr. 
Justice  Wightfhan  acted  on  the 
above  case,  in  Ex  parte  Bray, 
which  was  an  application  to  re- 
admit an  attorney,  who  had  dis- 
continued practice  for  twelve 
years,   during  which  period   he 


had  been  wholly  engaged  in  the 
occupation  of  a  farmer  and  grazier. 
His  Lordship  directed  a  rule  to 
be  drawn  up»  enabling  him  to 
give  fresh  notices  for  the  next 
Term,  and  directing  the  examiners 
to  examine  him. 


Regina  v.  Richard  Andrews. 

The  Court        wLlLLER  moved  that  the  above  named  prisoner,  now 

a  prisoner,  who  ^^^  Warwick  gaol,  charged  on  a  coroner's  inquest,  and  on 

a  corone?r^^"  an  indictment  found  by  the  grand  jury,  with  the  murder  of 

mqucstwith      his  child,  should  be   admitted   to  bail.     He   made   this 

murder,  and 

against  whom    application  on  the  ground,  that  on  the  tBce  of  the  depo- 

same  crime*      sitions,  it  would  appear  that  the  chaige  of  murder  could 

S^thT^anr**  ^ot  be  sustained.     The  prisoner  stood  for  trial  at  the  last 

jury ;  although  Warwick  Assizes ;  but  the  trial  was  put  off  at  the  request 

his  trial  had  «  ,        ,  on, 

been  postponed  ot  the  prosccutor,  on  account  of  the  absence  of  some  of  the 
of  SJIScncr  witnesses.     The  prisoner  had  offered  to  consent,  that  their 

of  witnesses 

for  the  prosecution  ;  and  it  was  alleged  that,  on  the  face  of  the  depobitions,  as  taken  before  the 

coroner,  the  charge  of  murder  could  not  be  sustained. 
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1844.  party  to  bail,  who  was  charged  on  a  coroner's  inquest  with 
murder,  and  against  whom  a  bill  of  indictment  for  that 
crime  had  also  been  found  by  the  grand  jury.  No  instance 
of  a  similar  application  was  mentioned,  but  the  case  of  Reg. 
V.  Sccafe  and  Wife  (a),  was  relied  on  in  support  of  the 
present  motion,  and  also  the  practice  which  prevails  of 
admitting  parties  to  bail  who  are  charged  merely  on  a 
coroner's  inquest.  The  case  cited,  however,  is  clearly 
distinguishable;  as  there  the  offence  chai^d  against  the 
prisoners,  who  were  husband  and  wife,  was  having  coining 
materials  in  their  possession :  and  the  wife,  against  whom 
there  did  not  appear  to  be  any  strong  evidence,  was 
admitted  to  bail;  but  with  respect  to  the  husband,  the 
application  was  refused.  The  case  of  persons  charged  on 
coroner's  inquests,  is  also  distinguishable ;  for  there  the 
Court  can  see  the  whole  evidence  on  the  depositions  before 
them,  and  so  can  judge  of  the  probable  guilt  or  innocence 
of  the  prisoner.  This  distinction  is  very  clearly  taken  in 
Lord  MohurCs  case  (6),  which  is  a  case  exactly  in  point 
There  it  is  said,  ^^  If  a  man  be  found  guilty  of  murder  by 
the  coroner's  inquest,  we  sometimes  bail  him,  because  the 
coroner  proceeds  upon  depositions  taken  in  writing  which 
we  may  look  into.  Otherwise,  if  a  man  be  found  guilty  of 
murder  by  a  grand  jury;  because  the  Court  cannot  take 
notice  of  their  evidence,  which  they,  by  their  oath,  are 
bound  to  conceal'*  That  is  not  the  only  case  on  this  subject, 
for  I  find  a  uniform  current  of  authorities  against  this 
application.  Thus,  in  Bac.  Abr,,  tit  "  Bail  in  Criminal 
Casesy^  there  is  a  case  reported  where  the  Court  held  they 
would  not  bail  after  a  bill  for  murder  found,  although  the 
act  were  plainly  only  manslaughter.  In  Reg.  v.  Chapman  (c) 
and  Reg,  v.  Guttridge  (</),  the  one  a  case  of  murder,  and 
the  other  of  rape,  after  true  bills  found,  the  Court  refused 
to  bail  the  parties.  I  may  advert  to  the  fiict,  that 
application  was  made  in  the  present  case  to  Mr.  Baron 

(a)  Ubi  supra.  (c)  Ubi  supra. 

(6)  1  Salk.  104.  id)  Id. 


EASTER  TERM,   7    VICT.  13 

Gwmeyj  and  that  learned  Judge  thought  he  could  not  with        1844. 
proprie^  grant  the  application ;  which  is  another  authority 
against    the    present    motion.      The    application    must, 
therefore,  be  refused. 

Rule  refused. 


Jackson  v.  Seager. 

MS  ALL  had  obtained  a  rule,  calling  upon  one  Thomas  The  defend. 
Myddleton  Loveland,  the  attorney  for  the  defendant  in  the  "the*!S^^ 
above  cause,  to  shew  cause  why  a  writ  of  attachment  should  cawejudbeen 

•'  senredby  the 

not  issue  against  him  for  his  contempt  in  not  attending  as  a  plaintiff  with  a 
witness  in  this  cause,  pursuant  to  a  writ  of  subpoena.     It  teSSmTi  "*** 
appeared,  from  the  aflBdavits  in  support  of  the  motion,  that  ^fol^J'^ 
notice  that  the  cause,  which  was  a  feiimed  issue  between  o'clock  at 

night,  to  attend 

the  parties,  would  be  tried  at  the  sittings  after  Michaelmas  at  Wettmin- 
Term,  had  been  given  to  Messrs.  Loveland  and  Beckitt,  ^^^^.t 
who  acted  as  attorneys  for  the  defendant ;  that  a  subpoena  ^  o'c^^^*  ^ 

^  '  *  prodaoe  eer- 

duces  tecum  was  sued  out  on  the  1st  of  February,  in  the  tain  documents 

present  year,  directed  to  Mr.  Loveland,  to  appear  on  the  his  office  in 

3rd,  at  Westminster;  that  on  the  2nd  of  February,  about  |^'^J^ 

three  o'clock  in  the  afternoon,  a  call  was  made  at  the  oflSce  ^  the  botrd<rf 

ffuardians,  and 
of  Messrs.  Loveland  and  Beckitt,  in  Symond's  Inn,  for  the  vestry  clerk, 

purpose  of  serving  the  former  with  a  copy  of  the  subpoena ;  J^  gJch,  at- 

that  the  deponent  then  saw  the  partner  of  Mr.  Loveland,  ^o^Jnffa* 

whom  he  informed  of  his  business,  and  who  said,  "that  if  meeting  which 

the  deponent  left  the  subpoena  and  conduct  money  with  piously  fixed, 

him,  Mr.  Loveland  would  attend;"  that  deponent  having  he  wcSS still 

business  elsewhere,   and  not  being  able   to   wait,  left  a  ^e^^j^^®*^ 

person  to  watch  for  Mr.  Loveland's  return,   who  waited  trial:  but  a 

a  considerable  time,  and  called  again  at  the  office  without  case,  whi^  it 

success,  and  was  told  that  Mr.  Loveland  would  not  return  ^^i"Ea^ 

lasted  the 
whole  day,  suddenly  tenninating,  the  aboTe  cause  was  called  on  about  10  o'clock  in  the  morning, 
and  the  rc«ord,  in  consequence  of  his  alnence,  withdrawn.     The  Court  made  a  rule  absolute 
for  an  attachment  against  him. 


Seaoer. 
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1844.  that  night.  That  the  same  evening,  about  half  past  eight, 
Yi^cK9os  service  was  effected  on  Mr.  Loveland  at  his  residence  at 
Chelsea,  and  payment  of  a  shilling  made.  That  on  the 
3rd  of  February,  the  cause  was  called  on  at  about  ten 
o'clock  in  the  morning;  but  that  in  consequence  of  the 
absence  of  Mr.  Loveland,  who,  it  was  sworn,  was  a  necessary 
and  material  witness  for  the  plaintiff,  the  plaintiff  was 
obliged  to  withdraw  the  record.  From  the  aflSdavits  in 
opposition  to  the  motion,  it  appeared  that  Mr.  Loveland 
was  served  with  the  copy  of  the  subpoena  a  few  minutes 
before  ten  o'clock,  just  as  he  was  going  to  bed,  and  that 
the  subpoena  was  to  appear  the  next  morning  at  West- 
minster at  nine  o'clock ;  that  he  told  the  party  serving  him 
that  he  ought  to  receive  a  guinea  with  such  copy  subpoena, 
but  the  party  serving  refused  to  pay  more  than  a  shilling ; 
that  being  clerk  to  the  guardians,  and  vestry  clerk  to  the 
parish  of  Chelsea,  before  knowing  that  the  above  cause 
would  be  in  the  paper  for  the  3rd  of  February,  deponent 
made  arrangements  to  attend  the  Board  of  Guardians  in 
his  oflScial  capacity ;  that  he  believed  he  would  be  able  to 
discharge  his  duties  as  such  clerk,  &c.,  and  afterwards  reach 
Westminster  Hall  in  time  to  be  examined  as  a  witness  in 
the  cause,  which  stood  in  the  paper  after  a  special  jury, 
which  his  clerk  had  been  informed,  on  inquiry  at  the 
Marshal's  office,  would  most  probably  last  the  whole  day ; 
that  he  shortened  his  duties  as  such  clerk,  &c.,  as  much  as 
possible,  and  made  every  exertion  to  reach  Westminster 
Hall  early  in  the  day,  and  accordingly  did  reach  West- 
minster Hall  by  twelve  o'clock,  when  he  found  the  Court 
had  risen ;  that  he  was  not  aware,  till  served  with  the 
subpoena,  that  his  attendance  would  be  required  at  the 
trial;  and  that  the  papers  which  he  was  required  to 
produce,  were  at  his  office  in  Symond*s  Inn.  The  affidavits 
also  disclosed  circumstances  tending  to  shew  the  record 
was  not  withdrawn  in  consequence  solely  of  Mr.  Loveland's 
absence ;  but  on  account  of  the  absence  of  several  other 
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' V ' 

Jackson 

V, 

Seager. 


called  on.  The  case  of  Maunsell  v.  Ainsworth  (a),  shews 
the  question  of  reasonable  time  of  service,  depends  on  the 
facts  of  each  particular  case.  There,  service  at  twelve 
o'clock  on  the  steps  of  the  Court  House,  was  deemed  a 
good  service  for  a  cause  called  on  at  five  o'clock  the  same 
day.  The  calls  made  at  the  office  of  Messrs.  Loveland  and 
Beckitt  on  the  afternoon  of  the  preceding  day,  shew  that 
the  plaintiff  has  not  been  guilty  of  laches. 


WiOHTMAN,  J. — I  think  this  rule  must  be  made  absolute. 
As  an  attorney  of  this  Court,  Mr.  Loveland  must  have 
been  aware  that  it  was  his  paramount  duty  to  have  attended 
here.  He  thought,  however,  he  could  first  attend  the 
Board  of  Guardians,  and  still  be  in  time  for  the  trial.  In 
that  expectation  he  was  mistaken ;  but  he  ought  to  have 
knovm  that  he  had  no  right  to  speculate  on  such  a  chance. 
The  rule  will,  therefore,  be  absolute. 

Rule  absolute. 

(a;  8  Dowl.  869. 


Hat  v.  Earl  of  Charleville. 
rr  •  H.  WA  TSON  moved  for  a  distringas  to  compel 


an 
The 


Oninquirjat  .  .  ,  i     ,   -      , 

the  town  reti-  appearance   against   the   above   named  defendant 

ddToidAiit,  who  affidavit  in  support  of  this  motion  stated,  that  deponent  had 

ireLmSTit  a^  called  at  the  dwelling-house  of  the  defendant,  situate  at 

peared  that  the  No.  8,  St  Gcorge's  Place,  Hyde  Park,  in  the  said  county 

tuyinginlre-  of   Middlesex,  three   times,   and    made    and    kept  two 

II^  pl,^  of  appointments,  and  had  seen  the  servant  and  housekeeper, 

residence  there,  ^nd  informed  them  of  the  nature  of  his  business,  and  had 

Calii  were 

made,  and  a  been  told  by  them  on  one  occasion,  "  that  defendant  was 

SSfofsum-  fi^om   home,   and  could  not   be    seen, — that  he   was   in 

STtofra^rSi.  Ireland,  and  that  it  was  uncertain  when  he  would  return 
denoe;  and 

another  copj,  enclosed  to  his  address  in  Ireland.    The  defendant  had  taken  no  notice  of  these 
proceeding    The  Court  refused  to  grant  a  distringas. 
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1844.  agakist  an  ordinary  defendant,  the  plaintiff  would  be 
Hay  entitled  to  a  distringas  to  outlawry,  the  Court,  where  the 
gjj  ^^  defendant  is  a  peer,  will  grant  a  distringas  to  compel  an 
Charleville.  appearance  (a).  Those  cases  go  to  the  extreme  limit,  and 
I  do  not  think  it  desirable  they  should  be  at  all  extended. 
Now,  in  the  present  case,  there  is  nothing  to  shew  that  the 
defendant  is  keeping  out  of  the  way.  He  is  a  peer  of  Ire- 
land, and  it  appears  that  he  has  a  place  of  residence  in  that 
country,  where  he  now  is.  It  is  said,  that  he  should  have 
answered  the  letters  addressed  to  him,  or  have  caused  an 
appearance  to  be  entered  for  him  ;  but  I  do  not  think,  that 
he  was  bound  to  do  either  of  these  things.  It  is  also  urged, 
that  the  plaintiff  is  without  any  other  remedy  against  the 
defendant  But  this  is  not  so,  as  the  plaintiff  can  proceed 
against  him  in  the  Courts  of  law  in  Ireland,  where  he 
resides,  and  has  property.  I,  therefore,  see  no  reason  for 
making  the  present  case  an  exception  to  the  general  rule ; 
and,  consequently,  this  application  must  be  refused. 

Writ  refused. 

(a)  See  Davis  v.  Earl  qf  Lich-  ditch  v.  Earl  of  LicJ^ld,  4  M.  & 

field,  1  Dowl.  363,  N.  S. ;  Taylor  G.  770 ;  S.  C.  5  Scott,  N.  R.  130 ; 

V.  Lord  Shuai   de    Rntksay,  2  Snape  v.  Earl  Waldegrave,  ubi 

Dowl.  121,  N.  S. ;  S,  C.  6  Scott,  supra;  Bigge  v.  Earl  of  Tanker- 

N.  R.  1S3 ;  4  M.  &  G.  388 ;  Houl-  ville,  ubi  supra. 


Philpot  V.  THOBfPSON  and  Another. 

8^  *i;j^.*°  J^LATT and  Peacock  shewed  cause  against  a  rule  which 

ing^  m  an         had  been  obtained,  to  stay  all  proceedings  in  the  above 

action  on  a  ...  , 

judgment,  on     action,  as  being  commenced  against  good  faith.     The  action 

ifhS^^V^'*  ^^  "P^°  a  judgment  recovered  by  the  above-named  plain- 

*'Sdfid1L"^    tiff  against  the  above-named  defendants,  and  it  appeared 

appeared,  that 

similar  affidavits  had  been  prerioosly  used,  and  the  same  objection  successfully  urged,  on  a  motion 
to  set  aside  a  writ  of  fieri  facias  issued  on  the  same  judgment  The  Court  granted  a  rule  to 
BUy  proceedings  in  the  action,  but  without  costs,  as  the  defendants  ought  to  have  induded  the 
judgment  fai  their  former  motion. 
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Fbilfot 

r. 

Thompson 

and  Another. 


Court,  having  made  it  absolute,  without  stating  the  grounds 
on  which  he  proceeded,  may  have  proceeded  on  such  as 
would  not  have  operated  against  the  judgment— that  had 
that  rule  embraced  the  judgment  as  well  as  the  writ,  the 
learned  Judge  might  have  distinguished  between  the  two — 
refused  permission  to  the  plaintiff  to  proceed  summarily  on 
the  latter,  but  left  the  defendants  to  plead  their  defence  to 
the  former,  and  so  bring  the  disputed  facts  before  a  jury. 
If  I  could  see  any  ground  for  this,  in  fact,  I  should  certainly 
adopt  this  course,  but  having  the  affidavits  then  used,  before 
me  now,  I  see  that  the  only  grounds  then  relied  on,  were  a 
bona  fide  settlement  of  the  action,  under  which  the  plaintiff 
had  received  some  money,  been  excused  from  the  payment 
of  more,  and  also  been  discharged  out  of  prison  in  an  action 
in  which  he  had  suffered  judgment  by  de&ult  After  this, 
he  signed  the  judgment,  on  which  the  present  action  is 
founded,  and  sued  out  the  writ  then  set  aside.  If  it  were 
wrong  to  do  the  latter,  it  was  equally  wrong  to  do  the 
former — and  though  these  matters  make  it  inequitable  to 
sign  the  judgment,  yet  as  they  occurred  before  the  signing, 
they  cannot  be  pleaded  in  discharge  of  it,  or  as  an  answer  to 
it — so  that  my  Brother  fVilUams  could  not  have  made  the 
distinction  suggested ;  and  if  I  were  now  to  make  it,  the 
consequence  must  be,  that  the  plaintiff  would  have  judg- 
ment in  the  present  action  with  no  more  trial  of  the  merits 
than  has  already  been  had  on  affidavit,  and  when  he  sued 
out  his  writ  of  execution,  one  or  other  of  these  circumstances 
would  follow,  either  the  writ  would  be  set  aside,  and  so 
after  much  unnecessary  expense  and  vexation,  the  same 
conclusion  would  be  arrived  at  as  the  case  has  now 
reached ;  or  it  would  not,  and  then  the  decision  of  the  Court 
on  the  same  facts  would  be  reversed.  I  think  I  am  bound  to 
prevent  either  of  these  consequences,  and  to  make  this  rule 
absolute,  but  without  costs,  because  the  defendants  ought, 
in  their  former  rule,  to  have  included  the  judgment,  and  so 
prevented  the  possibility  of  the  present  proceedings. 


Rule  absolute,  without  costs. 


22 


CABE8  ON   POINTS  OF   PRACTICE,    Q.    B. 


1844. 

^^ V ' 

Kay 

and  Others 

o. 

Gennelt. 

and  Others. 


Mr.  Canick,  at  a  time  and  place  assigned,  and  to  be  exa- 
mined under  the  commission,  and  to  produce  the  writings 
mentioned  in  such  commission,  or  such  of  them  as  were  in 
his  possession  or  power.  It  appeared  from  the  affidavits 
that,  by  the  law  of  Scotland,  the  examination  of  documents 
usually  took  place  at  a  much  earlier  stage  of  the  cause  than 
in  England ;  and  that  it  was  usual  to  grant  a  commission 
for  the  purpose,  which  was  called  a  commission  of  havers. 
That,  thereupon,  in  Scotland,  a  diligence  issued,  compelling 
the  parties  having  them  in  possession,  who  are  called 
^*  havers,"  to  appear  before  the  commissioners,  and  produce 
the  documents,  and  answer  such  questions  as  might  be  pro- 
posed to  them  touching  the  same.  The  authority  of  the 
commissioners,  and  the  practice  in  this  respect,  may  be 
seen  on  referring  to  Taifs  Law  of  Evidence^  p.  181. 
[Coleridge^  J. — Does  the  act  of  Parliament  apply  to  a  case 
like  the  present,  where  the  commission  is  for  the  production 
of  documents  only  ?]  It  is  submitted,  that  it  does,  inasmuch 
as  it  gives  the  Court  the  power,  in  case  of  refusal  or  failure 
to  attend,  to  order  ^<  the  attendance  or  examination  of 
any  person  to  be  named,  or  the  production  of  any  writing 
or  documents,"  &c.  As  the  present  application  is  in  the 
nature  of  a  subpoena,  the  Court  will  probably  consider  it 
should  be  a  rule  absolute  in  the  first  instance.  \^Coleridgei 
J. — No,  the  party  may  be  prepared  to  deny  the  possession 
of  the  documents. 


Per  Curiam.- 


part  of  the  kiDgdom  within 
which  such  commission  is  to  be 
executed,  or  any  one  of  the 
Judges  of  such  Courts,  for  a  rule 
or  order  to  compel  the  person  or 
persons  so  refusing  or  failing  as 
aforesaid  to  appear  before  such 
commissioner  or  commissioners, 
and  to  be  examined  under  such 
commission,  and  it  shall  be  law- 
ful for  the  Ck)urt  or  Judge  to 


Rule  nisi  (a). 

whom  such  application  shall  be 
made  by  rule  or  order  to  com* 
mand  the  attendance  and  exa- 
mination of  any  person  to  be 
named  or  the  production  of  any 
writings  or  documents  to  be  men- 
tioned in  such  rule  or  order." 

(a)  The  rule  was,  on  a  subse- 
quent day,  made  absolute  by 
consent. 


CASES   ON   POINTS  OF   PRACTICE^   Q.    B. 


V. 


1844.        him  the  sum  of  Is.;  and  on  the  following  day  tendered 


Mills. 


"2^  him    17.  for  his   expenses,   which  he  refused  to  receive, 

».  saying  he  would  pay  his  own  expenses.     The  place  of  his 

residence  was  eighteen  miles  distant  from  Norwich;  and 
the  place  where  the  tender  of  It  for  his  expenses 
was  made,  was  twenty-six  miles  distant  from  Norwich. 
The  affidavit  of  plaintiff's  attorney  in  support  of  the  rule, 
stated,  that  on  the  cause  being  called  on  for  trial,  ^^  de- 
ponent caused  the  said  John  Devereux  to  be  called,  upon 
his  subpoena,  in  due  form,  by  an  officer  of  the  Court,  but 
that  the  said  John  Devereux  did  not  appear,  neither  was 
he  in  attendance  upon  his  said  subpoena,  whereupon  the 
deponent  was  under  the  necessity  of  withdrawing  the  writ 
of  trial  in  this  cause,  and  the  same  was  not  executed,  nor 
the  cause  tried,**  &c.  It  was  also  sworn,  that  he  was  a 
material  and  necessary  witness  on  the  part  of  the  plaintiff, 
who  was  unable  to  proceed  to  trial  without  his  evi- 
dence; and  that  he  had  admitted  that  he  had  served  a 
certain  notice,  the  service  of  which  he  was  subpoenaed  to 
prove  on  the  part  of  the  above-named  plaintiff.  There 
was  an  affidavit  by  Devereux,  to  the  effect,  that  being  in 
the  employment  of  a  Mr.  Dawson,  a  malster,  he  had,  at  the 
time  in  question,  strict  orders  to  watch  by  day  and  by 
night,  a  quantity  of  green  malt.  That  he  could  not  leave 
it  at  the  time  without  considerable  risk  of  its  being  damaged, 
and  that  if  it  had  been,  a  pecuniary  loss  of  a  large  amount 
would  have  been  sustained  by  his  master.  That  he  told 
the  party  serving  the  subpoena  that  he  could  not  attend  for 
these  reasons,  unless  the  permission  of  his  master  could  be 
obtained.  It  appeared  that  the  master  being  from  home, 
the  permission  of  the  managing  clerk  had  been  obtained, 
but  that  he  did  not  consider  that  sufficient.  He  also  stated 
his  belief  to  be,  that  he  could  not  have  given  any  material 
evidence  in  the  cause,  and  that  the  sole  design  of  the 
plaintiff  in  subpoenaing  him  was  to  harass  and  annoy  him. 

Palmer  shewed  cause.     It  should  distinctly  appear  on  a 
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1844.  F.  Bobinion,  in  support  of  the  rule.     As  to  the  objection 

Q^y^        that  the  witness  was  not  called  in  Court  on  his  subpoena, 
»•  Malcolm  v.   Ray  (a)  is  no  longer  an  authority  on   the 

subject.  In  the  case  of  Dixon  v.  Lee  {b),  Mr.  Baron  Farke 
saysy  ^^  If  that  case  is  not  overruled,  it  has  been  so  much 
shaken  that  it  can  scarcely  be  cited  again  as  an  authority.'* 
l^fFiffhtmafif  J. — In  that  case  the  objection  was,  the  witness 
was  not  called  on  his  subpoena ;  here  the  objection  is,  that 
he  was  not  called  in  Court  Is  it  necessary  he  should  be 
called  in  Court?]  The  foundation  of  this  proceeding  b 
his  contempt  in  not  answering  when  called  on.  If,  therefore, 
it  appears  that  he  is  absent  at  such  a  distance,  that  he 
could  not  answer,  if  called  on,  the  act  of  calling  becomes  an 
useless  ceremony ;  and  to  this  effect  Mr.  Baron  Alderson 
expresses  himself  in  the  case  of  Dixon  v.  Lee,  where  he 
says,  '*  calling  out  the  name  of  a  party  who  is  not  in 
attendance  would  be  perfectly  useless."  (c)  In  one  report 
ot  Dixon  V.  Lee  {d),  it  does  not  appear  that  the  witness  was 
called  three  times  in  Court  In  the  present  case  the  state- 
ment is,  that  he  was  called  ^*  in  due  form ;"  and  the  Court 
will  intend  that  expression  to  include,  that  he  was  called  in 
the  only  place  in  which  the  calling  would  be  legal  and 
according  to  form.  But  if  not,  it  is  submitted,  that  the 
calling  in  Court  is  unnecessary.  In  Lush's  Fraciice,  p.  464, 
it  is  laid  down,  that  the  calling  in  Court  is  only  to  satisfy 
the  Court  that  the  witness  is  not  there  present  If,  there- 
fore, the  Court  is  satisfied  that  the  party  was  not  there  to 
answer,  if  he  bad  been  called,  and  this  from  the  defendant's 
own  shewing,  the  calling  is  a  mere  superfluous  ceremony. 
In  Rex  V.  Stretch  (e),  Mr.  Justice  Fatteson  says,  '^  If 
you  fix  a  witness  with  the  fact  of  absence,  I  cannot  say 
that  it  is  necessary  that  the  cause  should  be  called  on.  If 
it  be  called  on,  the  most  convenient  course   is   that  the 

(a)  Ubi  supra.  (d)  1  C,  M.  &  R.  645. 

(b)  3  Dowl.  269  J  S.  C.  1  C,  (f)  3  A.  &  B.  603;  See  S.  C. 
M.  &  R.  646  ;  5  Tyr.  180.                  6  N.  &  M.  178 ;  4  Dowl.  30. 

(c)  3  Dowl.  261. 


^, 
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1 844.        be  SO  called.     Id  the  case  of  Barrow  v.  Humphreys  (a),  Mr. 

"o^^r  ^^^^^  ^^  says,  **  An  attachment  for  contempt  proceeds 
not  upon  the  ground  of  any  damage  sustained  by  an 
individual,  but  is  instituted  to  vindicate  the  dignity  of  the 
Court  Wherever  it  is  distinctly  shewn  that  the  party 
meant  to  disobey  the  order  of  the  Court,  he  is  guilty  of  a 
contempt.  The  calling  of  the  witness  upon  the  subpoena, 
is  only  for  the  purpose  of  obtaining  clear  evidence  of  his 
having  n^lected  to  appear,  but  that  is  not  necessary,  if  it 
can  be  clearly  shewn  by  other  means,  that  the  party  has 
disobeyed  the  order  of  the  Court **  That  case  was  referred 
to  and  recognised  in  Dixon  v.  Lee^  which  has  been  already 
cited.  Now,  in  the  present  case,  it  is  not  pretended  to  be 
asserted,  that  the  witness  ever  made  any  attempt  to  obey 
the  subpoena.  That  ground  of  objection,  therefore,  clearly 
fidb.  As  to  the  objection  of  the  insufficiency  of  the 
amount  tendered  for  expenses,  I  think  that  cannot  now  be 
made,  as  the  witness  offered  no  objection  at  the  time ;  but 
on  the  contrary,  was  willing  to  pay  his  own  expenses. 
With  respect  to  the  third  ground,  namely,  that  the  witness 
had  a  reasonable  excuse  for  not  attending.  I  do  not  think 
that  his  master^s  orders  not  to  leave  the  premises,  can  be 
considered  as  such.  The  duty  of  attending  a  Court  of 
Justice,  in  pursuance  of  a  subpoena,  is  one  paramount  to 
that  of  obeying  a  master,  however  urgent  his  commands 
may  be ;  and  as  it  is  clear,  that  this  witness  had  sufficient 
time  to  have  enabled  him  to  attend  if  he  had  pleased,  the 
rule  for  an  attachment  against  him  must  be  made  absolute. 

Rule  absolute, 
(a)  3  B.  &  A.  598. 
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1844.  Piatt  afterwards  renewed   the   application  in  the   full 

Ex  parte       Court ;  but  the  Court  refused  to  interfere. 

SCRATCHLEY. 

Rule  refused. 


Jones  v.  Boddington. 
Chi  a  motion  to  ^IMON  moved  to  discharge  the  defendant  in  the  above 

diiclianrd  tho  , 

defendant  oat     cause  out  of  custody,  he  having  Iain  in  prison  for  more 

under  tbe  48      ^^^^^  twelve  months,  at  the  suit  of  the  plaintiff  under  an 

^  ^hera'^  execution  in  the  above  cause,  for  a  debt  not  exceeding  20/. 

plaintirs  real-    The   affidavit    stated,    that    the    plaintiff's    address    was 

dencOy  and  that        «  «•  ....ii. 

ofhiaattoraey    unknown,  and  that  vanous  mqumes  had  been  made  to 

a n^^eof^'  discover  it,  without  success:  that  the  plaintiff's  attorney,  in 

motkmleftwith  this  action,  had  retired  fix)m  business,  and  that  his  address 

the  ioooewori 

in  bainen  of     could  not  be  ascertained :  that  he  had  been  succeeded  in 

whoftatedjhai  ^  business,  in  Clifford's  Inn,  by  Messrs.  Kingdon  and 

^JTbXp  Sheppard;   and  that  upon  inquiring  there,  one  of  their 

bouneaiforthe  derks  Stated,  that  they  were  concerned  in  other  matters 

p1^tiff»and        ^        *  .     . 

that thej would  lor  the  plaintiff;  but  refused  to  give  plaintiff's  residence; 
de^dant*!  ^*  *  notice  had  been  served  upon  Mr.  Kingdon,  of 
beWrolficien?-  ^^^^^^^^'^  intention  to  apply  for  his  discharge,  and  that  he 
and  a  nile  nisi  had  Stated,  that  the  applicadon  would  be  opposed.  Under 
be  lerved  upon  these  circumstances,  the  present  application  was  made  for  a 
rule  nisi  to  be  served  upon  Messrs.  Kingdon  and  Sheppard. 

CoLERiDOE,  J.,  granted  the  motion. 

Rule  accordingly  (a). 

(a)  The  rule  was  afterwards  made  absolute,  on  an  affidavit  of  service, 
no  cause  being  shewn. 


them. 
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1844.       a  right  of  action  while  be  lives  abroad,  and  so  have  bis 
j^2vx     executors  or  administrators  after  his  death." 


9. 
BEBKELSr. 


Patteson,  J. — There  is  no  authority  in  favour  of  the 
view  taken  by  the  learned  counsel. 

Pee  CuBiAjf. 

Rule  refused. 

Afterwards, 

A  rule  nisi  for  a  new  trial,  in  this  case,  or  for  the 
reduction  of  the  damages,  having  been  obtained,  on  affi- 
davits, one  of  which  had  been  sworn  before  the  British 
consul  at  Paris,  who,  it  was  stated  in  an  affidavit  made  by  a 
party,  in  the  Foreign  Office,  was  a  person  empowered  by 
law  to  take  affidavits ; 

The  Solicitor  General  and  Ogle  shewed  cause.  A  British 
consul,  resident  abroad,  is  not  competent  to  take  an  affidavit 
in  any  proceeding,  in  which  an  affidavit  before  a  justice  of 
the  peace  would  be  insufficient ;  and,  therefore,  this  affi- 
davit is  improperly  sworn.  The  only  power  he  has,  is  by 
the  Stat  6  Gea  4,  c  87,  s.  20,  and  that  statute  only  renders 
an  affidavit  made  before  a  consul  valid  in  those  cases  where 
such  affidavit  would  be  valid  if  sworn,  in  this  country, 
"  before  a  justice  of  the  peace,  or  before  any  other  legal  or 
competent  authority  of  the  like  nature."  This  question 
was  discussed  in  Pickardo  v.  Machado  (a),  which  was  the 
case  of  an  affidavit  to  hold  to  bail ;  but  no  decision  was 
come  to  on  the  point  In  the  case  of /n  re  Barber  (b\  it 
was  only  a  certificate  which  was  made  by  the  consul,  and 
which  a  notary  public  was  competent  to  make ;  and  he  has 
the  same  power  by  the  words  of  the  act,  to  do  all  notarial 
acts,  which  a  notaiy  public  is  empowered  to  do. 

(a)  4  B.  &  C.  886:  See  S.  C.  7  D.  &  R.  478. 

(6)  2  Bing.  N.  C.  368  ;  See  S.  C.  S  Scott,  436;  4  Dowl.  640. 


34  CASES  ON    POINTS  OF    PRACTICE,   Q.    B. 

1844.       cash   Statement  of  account,   marked  (A.)^    on  which    a 
balance  of  132/.   35.   was  due    to   him.      The   account, 
however,  still  ran  on.     In  consequence  of  the  embarrassed 
state  of  applicant's  aflairs,  Peach  repeatedly  pressed  for 
payment  of  it,  and  also  of  a  large  sum  of  money,  which 
had  been  advanced   by  Peach's  father  as  a  loan  to  the 
cipplicant,     and     for    which    applicant    had    executed   a 
mortgage,  and  afterwards  given  a  cognovit  in  an  action  of 
ejectment  brought  upon  a  foreclosure  of  that  mortgage. 
The  applicant  being  pressed   for  payment,  gave,  on  the 
lOlh  of  June,  1842,  two  joint  notes  of  hand,  of  himself  and 
his  brother  in  law,  one  T.  B.  Trotter,  which  Peach,  in  his 
affidavit,   swore   ^^he   took   in   full   of  the   balance   then 
remaining  due  to  him,  and  received  such  notes  in  lieu  of 
cash,  well  knowing  the  said  T.  B.  Trotter  to  be  a  re- 
sponsible individual."    These  notes  respectively  became  due 
and  were  paid,  on  the  13th  of  February,  1843,  and  on  the 
13th  of  June,  in  the  same  year.  In  consequence  of  repeated 
demands  both  before  and  after  the  giving  of  the  promissory 
notes  on  the  part  of  the  applicant,  to  be  furnished  with 
Peach's  account  as  against  him,  that  gentleman,  on  the 
22nd  of  June,  1843,  gave  in  two  bills,  which  were  appended 
to  the  affidavits,  and  marked  numbers  (2)  and  (3),  and  in 
the  August  following,  a  cash  account,  marked  (B.),  on  the 
face  of  which  it  appeared,  that  the  sum  of  116L  had  been 
discharged  by  the  two  notes  of  hand,  which  had  been  paid, 
leaving  a  balance  due  against  the  applicant  of  2/.  18^.  Sd. 
Bill,  No.  (2),  consisted  of  various  charges  connected  with 
the  mortgage  transaction,  amounting  to  93£,  which,  as  the 
mortgage  was  only  for  500/.,  and  the  original  loan  only  for 
800/.,  it  was  contended  by  applicant,  was  a  most  exorbitant 
sum.     Bill,  No.  (3),  consisted  of  items  of  general  business, 
his   liability   to  some    of    which    applicant  denied,   and 
amounted  to  63L  Ss.  4^.     On  the  part  of  the  applicant,  it 
was  alleged  that  various  items  in  Bill,  No.  (2),  were  also  to 
be  found  included  in  Bill,  Na  (1).     Peach,  in  his  affidavit, 
met  this  by  shewing  that  the  sum  had  been  deducted,  so  as 
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1844.  Afterwards  (a), 

^^'^^  Coleridge,  J.,  delivered  judgment. — This  was  an 
Peach.  application  to  tax  an  attorney's  bill  I  took  time  to 
consider,  because  I  wished  to  read  the  affidavits  and  look 
at  the  accounts  which  are  somewhat  complicated;  and  also, 
because  the  construction  of  the  4l8t  section  of  the  6  &  7 
Vict.  c.  73  was  brought  in  question,  which,  it  was  said, 
was  at  present  before  the  Court  of  Exchequer  (6).  Upon 
the  facts,  I  have  satisfied  myself  that  all  the  three  bills 
delivered  at  several  times  should  be  considered  as  one 
entire  bill,  and  that  in  itself  taxable,  and  that  no  such 
settlement  has  taken  place  as  in  justice  ought  to  preclude  a 
taxation.  But  it  appears  that  more  than  a  year  before  this 
application,  two  promissory  notes  were  given  at  eight  and 
twelve  months  for  the  amount  claimed,  and  that  these  were 
paid  at  maturity  within  a  year  before  the  application. 
This  was  contended  to  be  payment  from  the  time  of  giving 
the  notes. 

It  appears  to  me,  that  I  need  not  decide  this  as  a  general 
question,  and,  therefore,  need  not  suspend  my  judgment 
till  the  decision  of  the  Court  of  Exchequer  ;  though  I  may 
observe,  that  there  would  be  some  difficulty  in  holding  the 
giving  of  a  bill  of  exchange  or  promissory  note  to  be  a 
payment,  in  any  case  in  which  a  right  of  action  remained 
on  the  original  bill,  if  the  note  or  bill  were  dishonoured  at 
maturity ;  otherwise  this  inconsistency  might  occur, — a  bill 
at  a  longer  date  than  a  year  might  be  given,  the  application 
to  tax  might  be  made  more  than  a  year  after  the  giving  of 
it,  and  refused,  on  the  ground  of  payment ;  yet  at  maturity 
the  bill  might  be  dishonoured,  and  the  attorney  might  then 
sue  on  his  original  bill  as  unpaid. 

However,  I  need  not  decide  this  point,  because  at  all 
events  it  is  clear,  that  the  attorney  must  have  made  out 
und  delivered  his  bill  of  costs  before  the  bills  or  notes  were 
given,  on  the  giving  of  which  he  relies  as  payment  of  it. 

(a)  In  Trinity  Term.  See  the  case  reported,  ante,  vol.  1 , 

(6)  In  re  Harries,  since  decided,      p.  lOlS. 


EASTER   TERM,    7    VICT.  37 

Now  here  it  is  sworn  on  the  one  side,  and  not  denied  on        1844. 
the  other,  that  the  two  latter  bills  were  not  delivered  till     *"T^^~"^ 

in  re 

some  days  after  the  latest  note  was  paid ;  but  if  these  two        Peach. 
bills  should  have  been  delivered  with  the  first,  they  are  to 
be  considered  as  parts  of  it,  and  then  not  having  been 
delivered,  no  bill  had  been  delivered.     The  rule,  therefore, 
will  be  absolute. 

Rule  absolute. 


Pbtob  and  Another  v.  Swaine. 

1  HE  defendant,  in  the  above  action,  had  executed  a  The  London 
warrant  of  attorney,  in  October,  1839,  to  enter  up  judgment  ^^^^^ 


tiir*8  attorney, 

agunst  him  in  the  above  action.     The  attorney  attesting  ^''*??  "•™® 

his  execution,  one  Armigal  Wade,  was  the  brother,  and  ^ted  by  plain- 

general   London  agent  of  the  plaintifis'  attorney.     The  b^*agi^* 

affidavits  were  contradictory  with  respect  to  the  nomination  ^|^J^he**" 

of  Mr.  A.  Wade,  by  the  defendant,  as  his  attorney :  but  so  execution  of  a 

fiur  as  their  contents  are  material,  will  be  found  to  be  referred  attorney  by  the 

to  in  the  judgment     In  the  bill  of  costs,  which  the  de-  u^a^rtho'i  & 

fSmdant  paid  to  the  plaintifis'  attorney,  shortly  after  the  ^  9*^^  ti?* 

execution  of  the  warrant,  besides  charges  "  for  writing  to  the  defendant 

...  .  ^  of  his  free 

agent  with  appointment  as  to  getting  warrant  of  attorney  choice,  adopted 
executed" — "for  attending  you  as  to  execution  of  warrant  ^^^.  JJ^^ 
of  attorney ;"  were  the  following  items  relating  to  service  {*  »ppea«..that 
done,  and  money  paid  by  the  London  agent,  in  and  about  also  as  agent 
the  very  execution  of  the  warrant  of  attorney ;  which  were,  tift*  attorney 
in  the  first  instance,  chaiged  against  the  country  attorney,  i"tjo®/'*^" 
and  by  him  transferred  into  his  bill  against  the  plaintifis,      Where  a 

ox  party  is  under 

which  the  defendant  had  ultimately  to  pay :  "  for  preparing  terms  to  6le 
the  affidavit  of  its  execution,  and  the  commissioner's  fee  for  ascertain  day/ 
die  oath,  and  also  for  filing  the  warrant."     Mr.  Armigal  ■?<*  ^y  ""^^^ 

'  o  /5       of  some  ezcus- 

Wade,  the  attorney  attesting  the  execution,  had  since  died,  able  accident, 

.  .  1       .        i  I      .       1   •      TTM  m  he-omits  to  do 

A  rule  nisi  having  been  obtamed  m  tliiary  lerm,  to  set  so^  the  rule  for 

permission  to 
use  an  aflSdaTit  subsequently  filed,  is  a  rule  nisi  only,  in  the  first  instance. 


38  CASES   ON   POINTS  OF   PRACTICE,    Q.    B. 


V 


1844.        aside  the  execution  of  the  warrant  of  attorney,  on  the  ground 

"^^Qjj        that  the  attorney  attesting  the  execution,  had  not  been 

and  Another    nominated  by  the  defendant  or  chosen  by  him,  which  was 

SwAiNE.       enlarged  to  Easter  Term,  on  the  terms  that  the  pljuntifis 

should  have  till  the  10th  of  April  to  file  their  affidavits ; 

Montagu  ChamberSy  in  the  present  Term,  moved,  that 
the  plaintiffs  should  be  at  liberty  to  use  an  affidavit,  which 
was  sworn  in  February,  but  had  not  been  filed  till  the  12th 
of  April ;  on  the  ground,  that  it  had  been  mislaid  by  mis- 
take, and  when  wanted  for  the  purpose  of  filing  it,  could 
not  be  found  till  the  11th  of  April.  The  affidavit  in  sup- 
port of  this  motion,  did  not  state  when  the  loss  was  first 
discovered.  He  submitted,  that  the  rule  would  be  absolute 
in  the  first  instance. 

WiGHTMAN,  J.,  however  refused  to  grant  any  but  a  rule 
nisi ;  observing,  that  such  had  been  the  course  pursued  in 
several  late  instances  of  similar  applications  in  the  full 
Court. 

Rule  nisi  (a). 

Montagu  Chambers  afterwards  shewed  cause  against  the 
original  rule,  and  produced  affidavits  to  the  effect,  that 
defendant  had  exercised  his  free  choice  in  the  matter,  and 
that  Mr.  Armigal  Wade  had  been  paid  for  his  attendance 
by  the  defendant  himself.  He  contended,  that  even  had 
the  attorney  been  named  by  the  plaintifis'  attorney,  if  the 
defendant,  of  his  free  choice,  had  adopted  him  as  his  attorney 
in  the  transaction,  it  was  sufficient  within  the  statute.  Haigh 
V.  Frost  (b),  BUgh  v.  Brewer  {c),  Oliver  v.  Woodroffe  {d), 

(a)  FitBherbert  afterwards  shew-  done, 

ed  cause  against  this  rule,  citing  (6)  7  Dowl.  743. 

7\inwrv.  l7ninVi,4Dowl.  16;  and  (c)  1  C,  M.  &  R.  651.    See 

Wright  v.  Lewis,  8   Dowl.  298  ;  S.  C.  3  Dowl.  266. 

but  offered  to  allow  it  to  be  made  (d)  4  M.  &  W.  650  ;  See  S.  C. 

absolute  by  consent,  on  payment  7  Dowl.  166. 
of  costs ;  which  was  accordingly 
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1^44.  from  it  that  he  took  all  the  steps  subsequent  to  the  exe- 
Pryor  cution,  which  are  usual  and  necessary  for  completing  the 
and  Another  security  :  and,  further,  in  the  same  bill,  are  contained 
SwAiNi;.  charges,  which  can  only  relate  to  service  done  and  money 
paid  by  the  London  attorney  in  and  about  the  very  exe- 
cution— these  charges,  not  made  directly  by  him  to  the 
defendant,  but,  in  the  first  instance,  made  against  the 
country  attorney,  and  by  him  transferred  into  his  bill 
against  the  plaintiff  which  the  defendant,  of  course,  was  to 
pay,  seem  to  prove  incontrovertibly,  that,  at  the  time, 
when  attention  was  not  alive  to  the  consequences,  the 
London  attorney  considered  himself,  and  was,  by  all,  con- 
sidered, as  acting  as  the  agent  for  the  other.  If  such  be  the 
state  of  the  &cts,  it  seems  to  me,  that  this  attestation  was, 
in  &ct,  an  attestation  by  the  plaintiffs*  attorney.  No  real 
distinction  can  be  made  between  the  principal  and  agent, 
either  as  to  the  act  done,  or  the  duty  attaching  to  the  party 
in  the  doing  it  It  must  be  considered  as  an  act  done  by 
the  principal,  and  as  that  principal  was  the  plaintifis 
attorney,  he  could  not  contract  any  obligation  to  the 
defendant,  adverse  to  the  interests  of  the  plaintiffs,  and 
could  not  stand,  therefore,  in  that  relation,  towards  him, 
which  the  statute  requires  of  the  attesting  attorney.  This 
rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Heath  v.  White. 
Whore  the        JlE ACOCK  shewed  cause  against  a  rule  obtained  by 

Cff^*serro**"  ^^'^»  calling  upon  the  plaintiff  to  shew  cause,  why  the 
a  writ  of  sum* 

moDS  wont  to  the  defendant's  house,  and  seeing^  him  standing^  at  a  closed  window,  on  the  ground 
iioor,  told  him,  m  an  audible  yro'ice,  the  purpose  for  which  he  came,  and  threw  a  copy  of  the  writ 
down  in  his  sight,  and  in  the  presence  of  bis  wife,  who  had  come  out  of  the  house,  and  who  had 
denied  that  he  was  at  home,  and  left  it  lying  there,  in  the  defendant's  garden :  Held,  on  motion, 
to  set  aside  the  appearance  entered  for  the  defendant,  and  all  subsequent  proceedings,  that  the 
above  was  not  a  suffioient  senrioe. 


Whitb. 
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appearance  entered  for  the  defendant  in  this  cause,   the        1844. 

declaration  and  notice  thereof  served  on  the  defendant,  and       j[^^[^!^ 

all  subsequent  proceedings  thereon  should  not  be  set  aside, 

CD  the  ground  of  irregularity.     The  circumstances  of  the 

case  were  these.     The  plaintiff  had  entered  an  appearance 

fi>r  the  defendant,  and  served  him  with  notice  of  declaration, 

on  affidavit  of  personal  service  of  the  writ  of  summons,  by 

one  Charles  Thornton.     The  defendant  had  obtained  the 

present  rule  on  an  affidavit  made  by  himsell^  stating  that 

DO  writ  of  summons  purporting  to  be  issued  out  of  this 

Court  in  this  cause,  nor  any  copy  thereof  had  been  served 

upon  him,  nor  had  any  copy  of  the  said  writ  ever  come  to 

his  possession  or  knowledge ;  and  that  the  first  intimation 

or  notice  which  he  had  of  any  proceedings  having  been 

taken  against  him,   was   the    receipt   of    the  notice   of 

dedaration.     In  answer  to  this,  was  produced  an  affidavit 

of  C.  Thornton,  the  party  serving  the  writ  of  summons,  to 

the  following  effects — ^That  on  going  to  defendant's  place 

of  residence,  he  saw  the  defendant's  man-servant,  who,  on 

inquiry,  stated  that  his  master  was  at  home;  that  upon 

knocking  at  the  front  door  of  the  defendant's  house,   he 

was  told  by  a  female,  who  answered  it,  that  the  defendant 

was  not  at  home ;  that  afterwards  the  defendant's  wife  came 

to  the  door,  and  said  he  had  been  gone  out  some  time,  but 

would    be  back  in    ten   minutes;  that  deponent  waited 

upon  the  premises  for  ten  minutes,  and  then  again  knocked 

at  the  fix)nt  door  of  the  house ;  that  the  defendant's  wife 

then   repeated   that  the   defendant  had  gone   out;    that 

deponent  having  turned  round  towards  the  window  of  the 

house,  saw  the  defendant  looking  through  it  at  him ;  that 

he  thereupon  immediately  called  out  to  him  as  loud  as  he 

could,  stating  that  he  had  got  a  writ  against  him  at  the 

suit  of  the  plaintiff,  and  held  the  copy  for  him  to  see,  and 

threw  it  down  and  left  it  for  him  in  his,  the  defendant's, 

garden,  before  the  said  window,  whilst  the  defendant  was 

present  thereat,  the  defendant*s   wife   being  at  the  time 

close  to  the  deponent's  elbow,  and  deponent  told  her  she 
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1844.  had  better  pick  it  up  and  take  it  into  the  house,  and  give  it 
to  her  husband  as  deponent  had  seen  him,  to  which  she 
replied,  *'  I  shall  not  touch  it ;"  that  deponent  thereupon 
came  away  from  the  defendant's  premises,  leaving  the  copy 
of  the  writ  where  he  had  thrown  it  down;  and  that 
deponent  had  been  previously  informed  in  the  neighbour- 
hood of  the  defendant's  residence,  that  the  defendant  was 
a  man  that  kept  out  of  the  way,  and  was  rather  difficult  to 
be  met  with.  It  is  submitted  that  a  service  effected  under 
the  circumstances  detailed,  will  be  considered  a  sufficient 
personal  service.  In  Thomson  v.  Pheney  (a),  Mr.  Justice 
Patteson  says,  "  I  do  not  mean  to  say,  that  it  is  necessary  to 
leave  the  process  in  the  actual  corporal  possession  of  the 
defendant ;  for,  whether  the  party  touches  him  or  puts  it 
into  his  hand,  is  immaterial  for  the  purpose  of  personal 
service.  Personal  service  may  be,  where  you  see  a  person 
and  bring  the  process  to  his  notice.  If  the  deponent  had 
informed  the  defendant  of  the  nature  of  the  process,  and 
thrown  it  down,  that  would  do."  In  the  present  case,  the 
deponent  sees  the  defendant  at  the  window,  explains  to  him 
the  purpose  of  his  visit,  and  throws  a  copy  down  in  his 
sight  l^fFiffhiman,  J. — The  window  may  have  been  closed, 
and  the  defendant  so  &i  off,  that  the  defendant  may  never 
have  heard  a  word  he  said.]  If  this  is  not  a  personal 
service,  the  defendant  may  always  avoid  being  personally 
served.  In  1  Chit  Arch.,  p.  115,  7th  ed.,  it  is  laid  down, 
that  ^^  if  after  informing  the  defendant  of  the  nature  of  the 
process,  and  tendering  the  copy,  he  refuses  to  receive  it, 
then  placing  it  on  his  person,  or  throwing  it  down  in  his 
presence,  or  leaving  it  at  his  house,  would  be  sufficient 
service.  Where  a  writ  was  put  through  the  crevice  of  a 
door  to  the  defendant,  who  had  locked  himself  in,  the 
service  was  deemed  sufficient ;  and  the  same,  where  it  was 
inclosed  in  a  letter,  which  was  proved  to  have  been 
received  by  the  defendant,  and  that  he  took  out  the  copy." 
And  he  cites  several  authorities.     [  fViffhtman,  J. — I  think 

(d)  I  Dowl.  443. 
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1844.  received  by  way  of  poandage  on  a  levy,  which  he  had  pro- 
BauN  fessed  to  make,  under  a  fieri  facias,  against  the  defendant  in 
HurcaiKBON  ^®  above  action.  It  appeared,  that  the  defendant  expecting 
that  a  writ  of  fieri  facias  against  him  would  be  lodged  in  the 
sheriff's  hands,  had  sent  a  message  to  his  officer,  desiring  that 
he  might  be  informed  when  it  arrived,  as  he  would  then  at 
once  settle  it.  Accordingly,  upon  the  officer*s  informing  him 
of  its  arrival,  the  defendant  sent  a  person  with  a  bank  post 
bill  for  55L  5<.,  payable  at  four  days'  sight,  and  eight 
country  bank  notes  of  6L  each,  which  he  expected  would 
cover  the  amount  of  the  warrant  The  warrant,  however, 
was  indorsed  to  levy  97 L  1 15.,  including  the  costs  of  the 
mandate  and  warrant  The  party  entrusted  with  the 
money,  after  some  conversation,  left  it  with  the  sheriff's 
officer,  ;lying  on  his  table,  and  went  to  fetch  the  balance. 
On  his  return,  he  gave  the  officer  the  balance,  namely, 
2L  lis.;  but  the  officer  then  claimed  a  further  sum  of 
7L  I0s,y  as  due  for  poundage,  he  having,  in  the  mean  time, 
as  he  stated,  levied  upon  the  money  so  left  in  his  hands. 
The  defendant  reftising  to  pay  this  further  sum,  the  officer 
levied  upon  some  sheep  belonging  to  the  defendant,  who 
then  paid  the  7i  10*.,  under  protest  No  objection  was 
made  by  the  officer,  at  the  time,  to  the  money  being  in  a 
bank  post  bill,  or  country  notes. 

Raines  shewed  cause.  The  sheriff's  officer  acted  rightly 
in  levying  upon  the  bill  and  notes.  He  would  not  have 
been  justified  in  taking  them  as  cash.  He  was,  therefore, 
bound  to  make  a  levy,  and  so  was  entitled  to  poundage. 

Lushf  in  support  of  the  rule.  The  levy  was  merely 
colourable;  and  not  being  bon&  fide,  the  Court  will  not 
consider  the  sheriff  as  entitled  to  poundage.  The  officer 
made  no  objection  to  the  bill  or  notes,  as  not  being 
equivalent  to  cash ;  and,  it  is  clear,  that  he  received  them 
at  the  time,  as  part  payment.  It  is  even  questionable, 
whether  he  is  entitled  to  poundage,  when  he  levies  upon 
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Where  a  cause, 
with  all  matters 
in  difference, 
was  referred  to 
arbitration,  the 
costs  of  the 
cause  and  of 
the  reference 
to  abide  the 
result,  and  the 
costs  of  a  cross 
action  between 
the  parties,  to 
be  also  in  the 
discretion  of 
the  arbitrator, 
but  no  power 
was  giTen  to 
enter  up  judg- 
ment for  the 
amount  award- 
ed ;  and  the  ar- 
bitrator found 
that  a  sum  of 
172.  3f.  was 
due  to  the 
plaintiff*,  and 
that  nothing 
was  due  with 
regard  to 
any  other 
matters  in  dif- 
ference be- 
tween them, 
and  that  the 
costs  of  the 
cross  action 
should  be 
borne  equally 
between  the 
parties ;  and  it 
appeared  that 
the  defendant 
had  successfully 
rensted  an  ap- 
plication to  try 
the  cross  action 
before  the  she- 
riff: Held, 
the  Master 
having  taxed 
the  puuntiS  *s 
costs  on  the 
higher  scale, 
that  the  Court 
would  order  a 
renewal  of  his 
taxation. 


Elleman  v.  Williams. 

JeR  vis  had  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  taxation 
herein.  The  plaintiff  and  defendant,  it  appeared,  had 
brought  cross  actions  against  each  other,  in  which  the  par- 
ticulars of  demand  in  the  one  action  were  the  same  as  those 
of  the  set  off  in  the  other.  In  the  action  by  the  present 
defendant  against  the  present  plaintiff,  which  was  that  first 
brought,  a  summons  had  been  obtained  to  try  before  the 
sheriff.  This  application  had  been  successfully  resisted  by 
the  present  defendant,  on  the  ground  that  the  debt  sought 
to  be  recovered  was  above  20/.  On  the  present  action 
coming  on  to  be  tried  at  the  Hereford  Summer  Assizes  of 
1843,  the  cause,  with  all  matters  in  difference,  was  referred, 
the  costs  of  the  cause  and  of  the  reference  to  abide  the 
result,  and  the  costs  of  the  cross  action  commenced  by  the 
present  defendant,  to  be  in  the  discretion  of  the  arbitrator. 
There  was  no  power  given  to  enter  up  judgment  for  the 
amount  awarded.  The  arbitrator  found  that  a  sum  of 
17/.  3^.  was  due  to  the  plaintiff,  and  that  nothing  was  due 
with  regard  to  any  other  matters  in  difference  between 
them ;  and  ordered  that  the  costs  of  the  cross  action  should 
be  borne  equally  between  the  parties.  The  Master  had 
taxed  the  costs  upon  the  higher  scale.  It  was  submitted, 
that  in  so  doing  he  had  acted  wrongly.  In  Wallen  v. 
ISmitk  (a),  the  sum  awarded  by  the  arbitrator  under  an 
order  of  reference,  was  less  than  20Ly  and  it  was  held,  that 
the  Master  should  have  taxed  the  costs  upon  the  lower 
scale. 

Huddleston  now  shewed  cause.  The  directions  to  taxing 
officers,  HiL  Vac,  4  Wm.  4,  are  in  the  nature  of  "  direc- 
tions" only,  and  not  rules  depriving  them  of  a  discretionary 

(a)  3  M.  &  W.  13S  ;  See  S.  C.  6  Dowl.  103. 
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satisfaction  of  his  demand."  And  if  it  should  be  thought 
to  be  a  sum  ^^  agreed  to  be  paid  on  the  settlement  of  the 
action/'  then  not  only  the  sum  of  17 L  Ss.,  was  agreed  to  be 
paid  under  the  terms  of  the  reference,  but  also  the  costs, 
for  they  were  to  abide  the  result,  and  these  together  would 
amount  to  a  sum  exceeding  20L 

JerviSf  in  support  of  the  rule*  To  entitle  the  plaintiff 
to  a  taxation  on  the  higher  scale,  he  must  shew  that  he  has 
recovered,  &c.,  more  than  20L  The  meaning  of  the  term 
"  recovery"  is  not  restricted  as  in  the  43  Geo,  3,  c.  46 ;  but 
means  any  way  of  recovery,  by  legal  or  analogous  means. 
And  to  this  effect  are  the  dicta  of  Lord  Abinger^  C.  B.,  and 
Parhey  B.,  in  the  case  of  WaUen  v.  Smith  (a),  which  has 
been  cited.  There  is  a  fallacy  in  the  supposition,  that  the 
costs  are  part  of  the  sum  ^'  accepted  by  the  plaintiff  in 
satisfiustion."  The  sum  of  \1L  Zs.  is  all  that  he  accepts,  the 
costs  are  a  mere  legal  incident,  necessarily  attendant  on  the 
decision  in  his  fiivour.     He  was  stopped  by 

CoLEBiDOE,  J. — This  rule  must  be  made  absolute.  In 
the  case  of  Wallen  v.  Smithy  the  remarks  of  Lord  Abingery 
C.  B.,  andParA^,  B.,  clearly  shew  that  the  term  "recovery" 
is  to  be  taken  in  its  popular,  and  not  in  its  strictly  legal 
sense ;  and  means  that  if  a  party  does  not  recover  more 
than  2QIL  as  the  fruits  of  his  process,  he  is  to  be  allowed 
costs  only  according  to  the  lower  scale.  It  has  been 
contended,  that  as  this  was  a  reference,  and  as  such,  an 
agreement  to  take  whatever  sum  the  arbitrator  should  think 
fit  to  award,  the  amount  found  by  him  to  be  due  to  the 
plaintiff,  is  the  amount  of  the  debt  and  costs  taken  together. 
But  looking  at  the  terms  of  the  rule,  I  think  it  cannot  fail 
to  be  seen,  that  it  was  the  intention  of  the  parties  to  make 
a  distinction  between  the  debt  and  costs,  and  that  the 
latter  were  to  attend  upon  the  disposal  of  the  former.     I, 

(a)  3  M.  &  W.  1 38.     See  S.  C.  6  Dowl.  103. 
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therefore,  think   that  this  case   falls  under  the  rule   of       IS'^^- 
Hilary  Vacation,  and  the  Master  should  consequently  have      Em.kman 
taxed  the  costs  on  the  lower  scale.     I  by  no  means  agree     wiLUAwt 
with  what  has  been  said  as  to  the  discretion  of  the  Master, 
as  to  taxing  the  costs  on  the  lower  scale.     I  conceive  that 
when  the  sum  recovered  is  less  than  20Ly  he  is  bound 
to  do  so,  and  has  no  discretion,  and  if  he  does  not,  this 
Court  will  direct  a  reviewal  of  his  taxation. 

Rule  absolute. 


Herbbbt  v.  Sayeb. 
{In  thefuU  Court.) 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange,  A«iiiiiiMNt 
stating  that  one  T.  Spence,  the  drawer,  had  indorsed  it  to  ^^J}^  \^\\ 
one,  T.  Rogers,  who  had  indorsed  it  to  the  plaintiff.  2hi2^'ll?in 

The  defendant  pleaded  seven  several  pleas,  the  sixth  and  donemeot  by 
seventh  of  which  alone  are  material.     The  fourth  plea  to  one  R.,  and 

bT  R.  totlie 
puuntUr. 

The  defendant  pleaded,  lixthly,  in  effect,  that  be  accepted  the  bill  in  quettion  for  the  aocom- 
nodatiaD  of  S.,  Uie  drawer,  to  enable  him  to  deposit  it  with  R.,  as  a  collateral  lecmity  for  a  debt 
doe  to  R,  from  S. ;  that  R.  took  it  on  those  terms ;  that  S.,  before  the  bill  became  doe,  paid  R. 
part  of  that  debt,  and  tendered  the  residue ;  that  R.  refused  to  receive  the  money  tendored,  kept 
the  bin,  and  indorsed  it  to  the  plaintiff*  as  a  mere  trustee,  R.  and  the  plaintiff*  conspiring  and 
.  colluding  to  cheat  the  defendant :  Hdd^  on  demurrer,  that  de  injuria  was  a  good  replication  to 
thnplea.  and  that  the  plea  contained  merely  matter  of  excuse. 

Toe  defendant pleaaed,  sefenthly,  in  effect,  that  the  plaintiff'  had  been  twice  bankrupt,  and 
obtained  his  certiiicate  each  time,  but  that  his  estate  under  the  second  bankruptcy  had  not  paid 
1.S«.  hi  the  pound,  and  that  the  bill  was  indorsed  to  hhn  after  his  second  certificate :  HeU^  good 
by  the  Court  of  Queen's  Bench  on  special  demurrer. 

Hdd^  bad,  by  the  Court  of  Kxcheouer  Chamber  rcTcrsing  the  judgment  in  B.  R.,  because 
it  did  not  state  that  the  assignees  had  interfered,  or  required  Uie  defen£mt  to  pay  the  amount  to 
them. 

The  plea  stated,  that  plaintiff"  became  and  was  a  bankrupt ;  but  did  not  state  any  act  of 
bankruptcy,  on  which  the  commission  or  fiat  was  founded  :  Hfld^  suiBcient,  on  special  demurrer, 
by  the  Court  of  Qaeen*s  Bench. 

After  judgment  for  the  plaintiff  in  the  Court  of  Error,  the  Court  of  Queen's  Bench  allowed 
the  plaintiff  to  enter  a  retraxit  for  the  defendant  of  a  plea,  which  involved  an  issue  in  fact,  and 
which  had  been  left  on  the  record,  and  carried  up  in  the  transcript,  for  the  sole  purpose  of 
explaining  the  record,  which  would  have  otherwise  been  unintcUigiblo. 

VOL.    11.  E  n.   &   L. 
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» V ' 

Herbert 

V. 

Sayrr. 


becomes  incidentally  material^  as  being  referred  to  and  in- 
corporated with  the  sixth  (a). 


(a)  Fourth  plea.  That  he  ac- 
cepted the  said  bill  in  the  decla- 
ration mentioned  at  the  request 
of  the  said  Thomas  Spence,  and 
without  ever  having  received  any 
consideration  or  value  whatever, 
for  his  said  acceptance  thereof, 
and  for  the  accommodation  of  the 
said  Thomas  Spence,  and  in 
order  that  he  might  deposit  the 
same  with  the  said  Thomas 
Rogers,  as  a  collateral  security  as 
hereinafter  mentioned,  and  for 
no  other  purpose  whatsoever : 
That  after  he  had  so  accepted  the 
said  bill  of  exchange,  to  wit,  on 
the  9th  day  of  June,  in  the  year  of 
our  Lord,  1&42,  the  said  Thomas 
Spence  indorsed  and  delivered 
the  said  bill  to  the  said  Thomas 
Rogers,  and  the  said  Thomas 
Rogers  then  took  and  received 
the  same  as  a  collateral  security 
for  the  payment  of  the  sum  of 
25/.  then  due  to  the  said  Thomas 
Rogers,  as  the  balance  of  a  certain 
other  bill  of  exchange  for  50/., 
then  in  his  possession,  and  of 
which  he  was  the  indorsee,  and 
holder,  to  wit,  a  certain  bill  of 
exchange  drawn  by  the  said 
Thomas  Spence  upon,  and  ac- 
cepted by  one  Matthew  Foster, 
whereby  the  said  Thomas  Spence 
required  the  said  Matthew  Foster, 
three  months  after  the  date  there- 
of, to  pay  his,  the  said  Thomas 
Spence's  order,  50/.,  and  which 
said  bill  the  said  Thomas  Spence 
indorsed  to  one  George  Baker, 
who  indorsed  the  same  to  the 
said  Thomas  Rogers,  the  residue 


of  the  last  mentioned  bill,  to  wit,  * 
25/.,  having  been  paid  to  the  said 
Thomas  Rogers  by  the  said 
Thomas  Spence,  before  the  said 
indorsement  to  the  said  Thomas 
Rogers  of  the  bill  of  exchange  in 
the  declaration  mentioned :  That 
the  said  bill  of  exchange  in  the 
declaration  mentioned,  was  de- 
livered to  and  received  by  the 
said  Thomas  Rogers  for  such 
purpose  as  in  this  plea  men- 
tioned, and  no  other  purpose  or 
consideration,  or  value  what- 
soever :  That  after  the  said 
Thomas  Rogers  had  taken  and 
received  the  said  bill  of  exchange 
in  the  declaration  mentioned,  and 
whilst  the  same  was  in  his  cus- 
tody and  possession,  and  before 
the  same  had  become  due  or 
payable,  to  wit,  on  the  9th  day  of 
July  in  the  year  of  our  Lord, 
1842,  the  said  Thomas  Spence 
paid  to  the  said  Thomas  Rogers, 
who  then  accepted  and  received 
the  same,  a  certain  sum  of  money, 
to  wit,  15/.  in  part  pajrment  of 
the  said  balance  of  25/.,  then 
remaining  due  and  payable  to 
the  said  Thomas  Rogers  on  the 
said  bill  of  exchange  for  50/. 
hereinbefore  mentioned,  and  then 
there  remained  due  and  payable, 
in  respect  of  the  said  last-men- 
tioned bill,  a  certain  small  sum 
of  money,  to  wit,  the  sum  of  10/. 
and  no  more:  That  afterwards 
and  whilst  the  said  bill  of  ex- 
change in  the  declaration  men- 
tioned, was  in  the  custody  and 
possession  of  the  said  Thomas 
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The  sixth  plea  was  to  this 
accepted  the  bill  in  question, 

Rogers,  for  such  purpose  as 
aforesaid,  and  before  the  same 
had  become  due  or  payable,  to 
wit,  on  the  1st  day  of  September, 
in  the  year  of  our  Lord,  1842,  the 
said  Thomas  Spence  tendered 
and  offered  to  the  said  Thomas 
Rogers,  a  certain  sum  of  money, 
as  and  being  the 'balance  then 
remaining  due  on  or  in  respect  of 
the  said  bill  of  exchange  for  50/. ; 
and  also,  for  or  in  respect  of  any 
interest  or  damages  which  might 
hare  accrued  or  could  be  claimed 
by  the  said  Thomas  Rogers  on  or 
in  respect  of  the  last  mentioned 
bill,  to  wit,  11/.,  which  last  men- 
^ned  sum  was  the  full  amount 
to  which  the  said  Thomas  Rogers 
was  then  at  the  time  of  the  said 
tender  entitled  upon  or  in  respect 
of  the  said  bill  for  50/.  to  secure 
the  payment  of  which,  the  bill  in 
the  declaration  mentioned,  was 
deposited  with  the  said  Thomas 
Rogers  as  in  this  plea  aforesaid ; 
and  which  tender  and  offer  of 
the  said  Thomas  Spence,  the  said 
Thomas  Rogers  then  wholly  re- 
fused to  accept  or  receive,  and 
then  wrongfully  kept  and  de- 
tained the  said  bill  of  exchange 
in  the  declaration  mentioned,  and 
wholly  refused  to  deliver  up  the 
same  either  to  the  said  Thomas 
Spence,  or  the  defendant  or  any 
other  person,  although  he  was 
then,  to  wit,  on  the  said  day  and 
year  aforesaid,  requested  by  the 
said  Thomas  Spence,  and  the  de- 
fendant so  to  do :  That  after  the 
said  tender  and  offer  had  been  so 
made  to  and  refused  by  the  said 
Thomas  Rogers,  as  aforesaid,  and 

E 


effect  (a).    That  the  defendant 
for  the  accommodation  of  the 

after  the  said  Thomas  Rogers 
had  so  wrongfully  refused  to 
deliver  up  the  said  bill,  as  afore- 
said, to  wit,  on  the  day  and  year 
last  aforesaid,  he,  the  said  Thomas 
Rogers  indorsed  the  said  bill  of 
exchange  in  the  declaration  men- 
tioned to  the  plaintiff,  and  the 
plaintiff  then  took  and  received 
the  said  bill  of  exchange  in  the 
declaration  mentioned,  with  full 
knowledge  and  notice  of  the  pre- 
mises.   Verification. 

Replication  to  the  fourth  plea, 
de  injurilL  and  issue  joined. 

{a)  Sixth  plea.  That  he  accepted 
the  said  bill  of  exchange  in  the 
declaration  mentioned,  for*  the  ac- 
commodation of  the  said  Thomas 
Spence,  and  without  ever  having 
received  any  consideration  or 
value  for  the  acceptance  thereof, 
and  for  the  purpose  and  in  the 
manner  and  form  as  in  his  fourth 
plea  above  alleged :  That  the  said 
Thomas  Spence  deposited  the 
said  bill  of  exchange  with  the 
said  Thomas  Rogers,  who  re- 
ceived the  same  for  the  purpose 
and  in  the  manner  in  the  said 
fourth  plea,  in  that  behalf  al- 
leged, and  for  no  other  purpose, 
consideration,  or  value  whatever : 
That  the  said  Thomas  Spence 
paid  to  the  said  Thomas  Rogers, 
the  said  sum  of  money  in  the 
said  fourth  plea  in  that  behalf 
mentioned,  to  wit,  15/.  in  part 
payment  of  the  said  balance  of 
25/.,  in  manner  and  form  as,  and 
at  the  time  in,  the  said  fourth 
plea  alleged:  That  the  said 
Thomas  Spence  tendered  and 
offered  to  the  said  Thomas  Rogers 
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drawer,  Spence,  to  enable  him  to  deposit  it  with  Rogers,  as 
a  collateral  security  for  a  debt  due  from  him  to  Rogers  ; 
that  Rogers  took  it  on  those  terms ;  that  Spence,  before  the 
bill  became  due,  paid  Rogers  part  of  that  debt,  and  ten- 
dered the  residue  ;  that  Rogers  refused  to  receive  the 
money  tendered,  kept  the  bill,  and  indorsed  it  to  the  plain- 
tiff as  a  mere  trustee,  Rogers  and  the  plaintiff  conspiring 
and  colluding  to  cheat  the  defendant. 

The  seventh  plea  was  to  the  effect  (a),  that  the  plaintiff  had 


the  said  sum  of  money  in  the 
said  fourth  plea,  in  that  behalf 
mentioned,  being  the  balance 
remaining  due  to  him  upon  and 
in  respect  of  the  said  bill  of  ex- 
change for  50/.  in  the  said  fourth 
plea  mentioned,  at  the  time 
therein  mentioned,  which  said 
sum  the  said  Thomas  Rogers 
then  wholly  refused  to  accept,  as 
in  the  said  fourth  plea  mention- 
ed, and  then  refused  to  deliver 
up  and  wrongfully  detained  the 
said  bill  of  exchange  in  the  de- 
claration mentioned,  in  manner 
and  form  as  in  the  said  fourth 
plea  above  in  that  behalf  alleged : 
That  after  the  said  tender  to  and 
refusal  by  the  said  Thomas 
Rogers,  and  after  his  said  refusal 
to  deliver  up  the  said  bill  of  ex- 
change in  the  declaration  men- 
tioned in  the  fourth  plea  alleged, 
to  wit,  on  the  day  and  year  in 
the  said  fourth  plea,  in  that  be- 
half mentioned,  the  said  Thomas 
Rogers  indorsed  the  said  bill  of 
exchange  in  the  declaration  men- 
tioned, to  the  plaintiff,  with  the 
intent,  and  in  order  to  cheat  and 
defraud  the  defendant  of  the 
amount  thereof,  by  his  the  plain- 
tiff's suing  the  defendant  upon 
the  same  as  a  mere  trustee  for 
the    said  tliomas   Rogers,  and 


forcing  and  compelling  the  de- 
fendant unjustly  to  pay  the  said 
bill,  without  his,  the  plaintiff's 
having  any  beneficial  interest  in 
the  same,  and  the  plaintiff  then 
took,  had,  and  received  the  said 
bill  in  the  said  declaration  men- 
tioned, with  the  same  intent  and 
purpose,  and  he  and  the  said 
lliomas  Rogers  then  conspired 
and  colluded  together,  to  cheat 
and  defraud  the  defendant  of  the 
amount  of  the  said  bill  in  the 
declaration  mentioned  by  the 
means  aforesaid.    Verification. 

(a)  Seventh  plea.  That  before  and 
after  the  1st  of  March,  1830,  and 
from  thence  continually  until  the 
suing  out  of  the  commission  of 
bankruptcy  hereinafter  mention- 
ed, the  plaintiff  was  a  dealer,  and 
chapman,  and  a  trader  within, 
and  subject  to  the  statutes  then 
in  force,  concerning  bankrupts, 
and  as  such  trader  heretofore,  to 
wit,  on  the  said  1st  day  of  March, 
1S30,  became  and  was  indebted 
to  Samuel  Webb,  a  subject  of 
this  realm,  in  the  sum  of  100/. 
and  upwards,  for  a  true  and  just 
debt,  and  thereupon  the  plaintiff, 
so  being  such  trader,  and  being 
and  continuing  so  indebted,  he, 
heretofore,  to  wit,  on,  &c.,  afore- 
said, became  and  was  a  bankrupt 
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1844.       the  plea  was  aigumentative ;  and  that  no  act  of  bankruptcy 


^^jj^^     was  alleged  to  support  the  commission  or  the  fiat. 

<';  This  case  came  on  for  argument  in  the  Queen's  Bench,  m 

Easter  Term,  1843. 

Atkinson  appeared  for  the  plaintiff. 

WUles  appeared  for  the  defendant 

The  following  cases  were  cited,  Isaac  v.  Farrar  (a),  Scott 
V.  Chappelow  (J),  Mitchell  v.  Cragg  (c),  Humphreys  v. 
(yConneU  (rf),  PurcheU  v.  Salter  (e),  Fyson  v.  Chambers  (/), 
Ex  parte  Welsh  (g\  Butler  v.  Hobson  (A),  Ex  parte  Jung- 
michel  (i).  Young  v.  Rishunnrth  (A),  Webb  v.  Fox  (/),  Kitchen 
V.  Bartsch  (wi),  Hayllar  v.  Sherwood  (n),  Parker  v.  Riley  (a). 

Cwr.  orfw.  rttft. 

Lord  Denbian,  C.  J.,  afterwards  delivered  the  judgment 
of  the  Court  (/?). — The  replication  to  the  sixth  plea  in 
this  case  being  de  injuria,  the  question  is  raised  whether 
that  plea  discloses  matter  in  excuse  or  in  discharge.  In 
the  case  of  PurcheU  v.  Salter,  the  same  question  was 
raised,  but  under  circumstances  so  unlike  the  present,  that 
that  case  affords  no  guide  to  us.  The  case  of  Humphreys 
V.  O*  Connelly  is  more  like  the  present,  where  the  plea 
was  held  to  be  an  excuse.     But  the  case  of  Mitchell  v. 

(a)  1  M.  &  W.  66  ;  See  S.  C.  4  ^h)  4  Ring.  N.  C.  290;  See  S.  C. 

Dowl.  750.  6  Dowl.  409  ;  5  Scott,  798. 

(6)  2  Dowl.  78,  N.  S. ;  See  S.  C.  (i)  2  Mont.  D.  &  D.  471. 

5  Scott,  N.  R.  148  ;  4  M.  &  G.  {k)  8  A.  &  £.470;  See  S.  C.  3 

336.  N.  &  P.  686. 

(c)  10  M.  &  W.  367 ;  See  S.  C.  (/)  7  T.  R.  391. 

2  Dowl.  252,  N.  S.  (m)  7  East,  53 ;  See  S.  C.    3 

(cf)  7  M.  &  W.  370;  See  S.  C.  Smith,  58. 

9  Dowl.  213.  (n)  2  N.  &  M.  401. 

(e)  1  Q.  B.  197 ;  See  S.  C.  9  (o)  3  M.  &  W.  230;  See  S.  C. 

Dowl.  517;  1  G.  &  D.  682.  6  Dowl.  375. 

(/)  9  M.  &  W.  460.  (/>)  In  the  Vacation,  after  Easter 

(si)  Mont^276.  Term,  1843. 
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Craggy  still  more  resembles  the   present^   and  there  also        1844. 

the  plea  was  considered  to  be  in  excuse.   Parke,  B.  there     ^Z">^      ' 

saysy  ^<  the  breach  is,  that  the  defendant  did  not  pay  the  e. 

plaintiff;  the  plea  in  truth  sajs,  I  admit  I  never  did  pay 

the  plaintiff,  because  he  was  the  holder  of  the  bill  under 

such  circumstances  that  he  was  not  entitled  to  be  paid ;  it 

is  like  the  case  of  Isaac  v.  Farter^    In  the  present  case, 

the  plea  shews  nothing  illegal  in   the   bill    originally ;  it 

shews  that  the  defendant  accepted  it  for  the  accommodation 

of  the  drawer,  Spence,  to  enable  him  to  deposit  it  with  one 

Rogers,  as  a  collateral  security  for  a  debt  due  to  Rogers 

fix)m  Spence;  that  Spence  took    it  on  those  terms;  that 

^pence,  before  the  bill  became  due,  paid  Rogers  part  of 

that  debt,  and  tendered  the  residue ;  that  Rogers  refused  to 

receive  the  money  tendered,  kept  the  bill,  and  indorsed  it 

to  the  plaintiff  as  a  mere  trustee,  Rogers  and  the  plaintiff 

conspiring  and  colluding  to  cheat  the  defendant.     These 

averments  are  said  to  shew  illegality  in  regard  to  the  bill ; 

but  in  truth  they  amount  to  little  more  than  a  statement 

that   the   plaintiff  took   the  bill  with  knowledge   of  the 

circumstances,  and  without  giving  any  consideration  for  it. 

The   matter,   therefore,    stands    thus,   that   the   bill   was 

originally  given   to  Rogers,  but  not  to  be  enforced  under 

certain  circumstances;  that   these  circumstances  occurred 

before  the  bill  became  due,  and  that  Rogers,  knowing  he 

could  not  enforce  the  bill,  indorsed  it  to  the  plaintiff,  that 

he  might  attempt  to  do  so  for  his,  Rogers's,  benefit.     If 

Rogers  had  been  the  plaintiff,  the  direct  transaction  with 

him  might,  perhaps,  have  been  matter  of  discharge,  but  as 

the  plaintiff  is  a  stranger  to  the  defendant,  and  prima  facie, 

there  is  a  promise   in   law  by  the  defendant  to  pay    the 

plaintiff,  arising  out  of  the  indorsement  of  the  bill,  the  plea 

which  discloses  transactions  with  the  former  holder,  Rogers, 

and  the  circumstances  under  which  the  plaintiff  took  the 

bill  from  him,  amounts  only  to  an  excuse  for  not  performing 

to  the  plaintiff  that  prima  facie  promise,  and  the  replication 

de  uijuria  is,  therefore,  good. 
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1844.  The  seventh  plea  in  this  case  states,  that  the  plaintiff  has 

been  bankrupt  twice,  and  obtained  his  certificate  each  time, 
but  that  his  estate  under  the  second  bankruptcy  has  not 
paid  fifteen  shillings  in  the  pound,  and  that  the  bill  was 
indorsed  to  him  after  his  second  certificate.  To  this  there 
is  a  special  demurrer,  assigning  for  cause,  that  it  does  not 
appear  that  the  plaintiff's  assignees  had  interfered,  and  that 
it  is  consistent  with  the  plea  that  the  plaintiff  may  be  suing 
either  in  his  own  right,  or  for  the  benefit  of  the  assignees. 
It  is  contended  for  the  plaintiff,  that  he  has  a  right  to  sue, 
unless  his  assignees  interfere,  and  that  the  allegation  of  such 
interference  should  be  made  by  the  defendant,  in  order  to 
defeat  the  action.  The  defendant,  on  the  other  hand, 
contends,  that  the  law  passes  the  interest  in  the  bill  to  the 
assignees,  who  can  sue  on  it  in  their  own  names,  and  that  the 
plaintiff  is  bound  to  shew  that  the  assignees  have  relinquished 
their  right  to  do  so.  The  case  of  Young  v.  Rishworth  (a), 
is  a  direct  authority  in  favour  of  this  plea.  The  effect  of 
that  decision  is  said  by  Parke^  6.,  in  Fyson  v.  Chambers  (6), 
to  be  that  the  plea  is  prima  facie  an  answer  to  the  action, 
and  that  the  facts  of  plaintiff  being  a  mere  trustee,  or 
having  the  consent  of  his  assignees  ought  to  be  replied,  and 
the  case  of  Fyson  v.  Chambers^  which  recites  that  a  mere 
wrongdoer  cannot  in  trover  set  up  the  title  of  the  assignees, 
was  distinguished  by  the  Court.  Whether  it  be  in  truth 
distinguishable,  or  be  contrary  to  Young  v.  Rishworth^  we 
will  not  now  elaborately  discuss ;  it  is  sufficient  to  say  that 
we  are  satisfied  with  the  decision  in  Young  v.  Rishu)orthy 
and  that  it  is  so  directly  in  point,  that  we  think  the 
defendant  entitled  to  our  judgment  upon  this  plea. 

Judgment  for  the  plaintiff  on  the  replication  to  the  sixth 
plea,  and  for  the  defendant  on  the  seventh  plea. 

(a)  S  A.  &  £.  470 ;  See  S.  C.  3  N.  &  P.  585. 
(ft)  9  M.  &  W.  460. 
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1844.        is  of  great  importance  with  reference  to  the  right  of  a  bank- 
Hbrbert      ™P^  twice  certificated,  and  who  has  not  paid  fifteen  shil- 
«'•  lings  in  the  pound,  to  after-acquired  property  such  as  the 

bill  for  which  the  plaintifi^  sues;  and  the  question  is, 
whether  he  has  a  good  right  to  such  property  against  the 
parties  on  the  bill  and  all  the  world,  except  the  assignees ; 
or  whether  he  has  no  right  whatever,  so  that  he  cannot  sue 
at  all  upon  the  bill.  We  are  of  opinion,  that  he  has  a  good 
right,  except  as  against  his  assignees ;  and  as  the  plea  does 
not  state  that  they  have  interfered,  it  does  not  contain  a 
complete  defence ;  and  to  this  conclusion  we  have  come, 
as  well  upon  the  authorities,  as  upon  the  reason  and  con- 
venience of  the  principles  which  they  establish. 

In  the  first  place,  we  think  that  a  bankrupt  in  this 
condition,  is  in  the  same  situation  with  respect  to  property 
which  has  accrued  after  a  second  certificate,  as  an  uncer- 
tificated bankrupt  was,  with  respect  to  property  which  had 
accrued  after  the  assignment,  before  the  recent  statute.  By 
the  6  Geo.  4,  c.  16,  s.  127,  which  provides  for  the  after- 
acquired  property  of  the  bankrupt  twice  certificated,  it  is 
enacted,  that  "his  future  estate  and  efiects  (except  his 
tools  of  trade,  &c)  shall  vest  in  the  assignees  under  the 
said  commission,  who  shall  be  entitled  to  seize  the  same,  in 
like  manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  the  commis- 
sion." Such  efiects,  by  the  former  statute,  the  5  Geo.  2, 
c.  30,  were  only  liable  to  the  execution  of  a  creditor.  The 
effect  of  this  section  is,  to  put  such  future  property  on  the 
same  footing,  as  future  property  under  the  assignment. 
The  operation  of  the  assignment  is  declared  by  the  6  Geo.  4, 
c  16,  s.  63.  It  provides  "that  the  commissioners  shall 
assign  to  the  assignees — all  present  and  fixture  personal 
estate  of  such  bankrupt — and  all  property  which  he  may 
purchase,  or  which  may  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him,  before  he  shall  have  obtained 
his  certificate, — and  all  debts  due  or  to  be  due  to  him ; — 
and  that  such  assignment  shall  vest  the  property,  &c.  in 
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such  debts,  in  such  assignees,  as  fully  as  if  the  assurance        1844. 
whereby  they  are  assured  had  been  made  to  such  assignees ;      h][J^^^][7' 
and  after  such  assignment,  neither  the  bankrupt,  nor  any  i^- 

person  claiming  through  or  under  him,  shall  have  power  to 
recover  the  same; — but  such  assignees  shall  have  like 
remedy  to  recover  the  same, — as  the  bankrupt  himself 
might  have  had  if  he  had  not  been  adjudged  bankrupt" 
By  the  sUtute  1  &  2  Wm.  4,  c  56,  ss.  25  &  26,  the  estate 
becomes  vested  to  the  same  extent  in  the  assignees  by 
virtue  of  their  appointment,  without  any  deed  of  assignment 
By  the  operation  of  these  statutes,  the  future  property  of 
the  bankrupt,  after  a  second  certificate,  becomes  vested 
in  the  assignees  by  the  mere  appointment,  in  the  same  way 
as  future  property  acquired  after  the  assignment,  and  before 
the  certificate ;  but  under  the  prior  statutes,  and  by  virtue 
of  the  construction  put  upon  them  by  the  Courts,  the 
assignment  in  like  manner  vested  property  acquired  before 
the  certificate  in  the  assignees.  Under  the  34  &  35  Hen.  8, 
&  4,  the  Lord  Chancellor,  &c.,  might  order  the  bankrupt's 
goods  and  debts  to  be  assigned  to  the  creditors.  This  statute 
was  followed  by  the  13  Eliz.  c.  7,  which  directs  an  assign- 
ment by  deed;  and  section  11,  directs  that  lands  and  goods 
acquired  before  the  creditors  are  paid,  shall  be  bargained, 
sold,  delivered,  and  used  for  the  payment  of  creditors  in 
the  same  way  as  other  lands  and  goods  which  he  had,  when 
he  was  declared  to  be  bankrupt.  Then  follows  the  1  Jac  1, 
c.  15,  which,  reciting  the  insufficiency  of  the  powers  given 
to  the  commissioners  touching  debts  due  to  the  bankrupt, 
enacts  (a),  that  they  shall  have  power  to  grant  and  assign 
debts  due  or  to  be  due  to  the  bankrupt  to  the  use  of  the 
creditors,  and  that  the  same  grant  or  assignment  shall  so 
vest  the  property  of  the  debt  or  debts  in  the  person  to 
whom  they  are  granted  or  assigned,  as  fully  to  all  intents 
and  purposes  as  if  the  contract,  whereupon  such  debt  or 
debts  shall  arise  or  grow,  had  been  made  with  the  said 
person  or  persons,  and  the  bankrupt  shall  afterwards  have 
no  power  to  recover  the  same ;  using  the  same  language 
(a)  Sect.  13. 
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almost  verbadm,  as  is  found  in  the  statute  6  Geo.  4,  c.  16. 
The  statute  5  Gea  2,  c.  30,  s.  26,  directs  the  commissioners 
to  assign  to  the  assignees  the  bankrupt's  estate  and  effects. 

Tlie  construction  put  upon  these  statutes  has  been,  that 
all  future  personal  property  as  well  as  present,  passed  by 
the  original  assignment  by  the  commissioners  to  the  as- 
signees. This  was  decided  in  the  case  of  Kitchen  v. 
Bartsch  (a),  in  which  all  the  authorities  were  reviewed.  The 
new  Bankrupt  Act,  6  Geo.  4,  c.  16,  as  it  appears  to  us,  only 
enacts,  in  express  terms,  that  which  was  law  by  the  con- 
struction of  the  Courts  before ;  namely,  that  the  assignment 
conveyed  future  property  acquired  before  the  certificate,  and, 
consequently,  whatever  right  an  uncertificated  bankrupt 
had  before  that  statute,  in  after  acquired  property,  an 
uncertificated  bankrupt  has  still.  Then  a  twice  certificated 
bankrupt,  when  the  estate  does  not  pay  fifteen  shillings  in  the 
pound,  is  in  the  same  position,  and  this  was  the  opinion  of 
the  Court  of  Exchequer,  in  the  case  of  Fyson  v.  CJiambers  (b). 

The  question  that  then  remains,  is  what  was  the  right  of 
an  Uncertificated  bankrupt  to  after  acquired  property  before 
the  recent  statutes?  The  leading  case  on  this  subject  is 
Fowler  v.  Dawn  (c),  in  which  it  is  laid  down,  that  the  bank- 
rupt has  a  right  to  such  property  gainst  every  body  but  the 
assignees,  and  that  it  is  not  competent  for  a  stranger  to 
dispute  his  title.  That  was  an  action  of  trover,  not  for 
goods  which  had  been  in  the  bankrupts*  possession,  but 
which  were  in  the  defendant's  hands  and  transferred  to  the 
bankrupt  by  the  owner  for  a  valuable  consideration.  The 
case  therefore,  was  not  decided  on  the  ground,  that  actual 
possession  gives  a  title  as  against  a  wrong-doer,  but  on  the 
principle,  that  the  bankrupt  had  a  special  property,  a  title 
of  his  own,  without  actual  possession.  It  is  true,  that  in 
giving  judgment  Lord  Chief  Justice  JEi/re  supposes,  that  a 
new  assignment  to  the  assignees  of  the  after-acquired 
property  was  necessary  to  give  them  a  title,  which  is 
incorrect ;  but  that  is  not  the  sole  ground  on  which  he  rests 

(a)  7  East,  53  i    See  S.  C.  3      (6)  9  M.  &  W.  460. 
Smith,  58.  (c)  1  B.  &  P.  44. 
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the  case,  nor  do  the  other  Judges  rely  upon  it.     It  is  also        1844 
to  be  remarked,  that  the  case  of  Ashley  v.  Kell(a\  was  mis-      ., 
takenly  cited  bj  Buller,  J.,  as  being  an  authority  for  the  v« 

above  mentioned  position,  which  it  is  not ;  for  it  is  clear, 
under  the  5  Geo.  2,  c.  30,  the  future  effects  of  the  bankrupt, 
who  had  twice  obtained  his  certificate,  and  did  not  pay 
fifteen  shillings  in  the  pound,  did  not  pass  to  his  assignees. 

The  point  decided,  however,  in  Fmoler  v.  Down  was  ex- 
pressly sanctioned  by  the  Court  of  King's  Bench,  in  Webb 
y.  Fox  (&),  and  prior  to  that  case.  Lord  Kenyon  had  decided  a 
similar  point  in  the  case  of  Laroche  v.  Wakeman  {c\  where  an 
uncertificated  bank  nipt  assigned  to  the  plaintiff,  who  main- 
tained trover.  In  Kitchen  v.  Bartsch  (<f),  it  was  considered  as 
established  law.  The  same  doctrine  was  held  by  Cribbs,  C.  J., 
in  Cumminff  v.  Roebuck  {e\  who  decided  that  the  plaintiff^ 
an  uncertificated  bankrupt,  might  sue  for  the  non-acceptance 
of  goods  under  a  contract  with  himself,  if  the  assignees  did 
not  interfere,  for  he  considered  that  he  might  sue  as  their 
trustee.  In  Ex  parte  Cartwright  (/),  Lord  Eldon  treated 
the  doctrine  as  fully  established ;  so  much  so,  that  he  seems 
to  have  thought  that  a  commission  might  be  supported  on 
his  petition,  if  the  assignees  did  not  interfere ;  and  finally, 
in  Drayton  v.  Dale  (^),  all  the  Judges  of  the  King's  Bench 
recc^ised  this  principle,  although  some  of  them  put  the 
case  also  on  the  ground  of  estoppel 

Such  are  the  authorities  in  favour  of  the  right  of  an 
uncertificated  bankrupt  against  all  but  his  assignees ;  and 
certainly  this  has  been  treated  as  a  well  known  principle  in 
this  branch  of  law,  perfectly  well  established  for  a  long 
series  of  years.  On  the  other  side,  the  case  of  Young  v. 
Ruhtoarth  (A)  was  cited,  and  was  that  on  which  the  Court 
of  Queen's  Bench  relied  in  the  decision  of  the  present  case. 
There  the  Court  decided,  that  the  127th  section  of  the  act 

(a)  2  Stra.  1207-  (/)  2  Rose,  230. 

(b)  7  T.  R.  391.  (g)  2  B.  &  C.  293;  See  S.  C. 

(c)  Pcake,  N.  P.  C.  140.  3  D.  &  R.  634. 

id)  7  East,  53 ;    See  S.  C.  (A)  S  A.  &  E.  470 ;  See  S.  C. 

3  Smith,  58.  3  N.  &  P.  585. 

(«)  Holt,N.  P.O.  172. 


V, 

Sayer. 


62  CASKS   ON    IH)1NTS   OF    PRACTICE,    Q.    B. 

1844.  6  Geo.  4,  c.  16,  was  retrospective,  so  as  to  operate  on  a 
Hbrbeet  bankrupt  who  had  obtained  one  certificate  before  the 
statute,  a  point  to  which  the  principal  attention  of  the 
Court  was  directed ;  but  they  also  decided,  that  when 
there  was  a  second  certificate,  the  plaintiff's  bankruptcy 
was  a  bar :  probably  on  the  ground  that  the  127th  section 
of  6  Geo.  4,  c.  16,  vesting  the  right  of  action  in  the 
assignees,  distinguished  this  case  from  that  of  an  action  by 
an  uncertificated  bankrupt ;  but  the  reasons  for  that  part  of 
the  judgment  are  not  assigned.  If  that  conjecture  is  right, 
we  think  that  ground  is  untenable,  as  we  have  before  given 
our  opinion,  that  the  rights  of  the  bankrupt  are  the  same  in 
both  cases.  In  the  Court  of  Exchequer,  in  the  argument 
of  Fyson  v.  Chambers  (a),  and  on  the  argument  of  this  case 
now  before  us,  it  was  suggested,  that  Young  v.  Bishtoorth  {b) 
was  distinguishable,  because  it  was  not  averred  in  the  plea, 
that  the  money  sought  to  be  recovered  was  after  acquired 
property ;  and  also  that  the  plea  was  prim&  facie  an  answer, 
and  that  if  the  assignees  had  permitted  the  bankrupt  to  act 
on  their  behalf,  such  fiwrt  ought  to  have  been  replied,  and 
that  the  case  may  be  supposed  to  have  been  decided  on  one 
or  both  of  those  grounds.  Upon  consideration,  we  think 
that  it  cannot  be  supported  on  either ;  for  not  only  the 
weight  of  authority,  but  reason  and  convenience  are  in 
favour  of  the  right  of  the  bankrupt  to  sue.  All  future 
property  and  contracts  vest  in  the  assignees  by  the  words  of 
the  statute  6  Geo.  4,  c.  16,  and  by  the  construction  put  by 
the  Courts,  on  the  words  of  the  older  statutes.  But  there 
must  be  property  in  the  bankrupt  or  contracts  with  him, 
before  such  property  or  contracts  can  vest  in  the  assignees. 
The  effect  of  the  statutory  enactments  may  be  either  to 
transfer  immediately  such  property  or  contract  from  the 
bankrupt  to  the  assignees,  or  to  give  the  assignees  the 
beneficial  interest,  and  to  make  the  bankrupt  acquii-e 
property  or  contract  for  their  benefit,  only  in  the  nature  of 
an  agent  The  cases  accord  with  the  latter  supposition, 
and  it  is  most  consistent  with  convenience  ;  for  otherwise, 
(a)  9  M.  &  W.  460.  (6)  8  A.  &  E.  470 ;  See  S.  C.  3  N.  &  P.  685. 
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there  would  be  no  protection  for  persons  dealing  with  an  1844. 
uncertificated  bankrupt  Not  only  would  they  acquire  no  Hemeiit 
title  by  purchase  from  him,  but  payments  for  such  purchase, 
and  for  all  other  debts  due  to  an  uncertificated  bankrupt, 
would  be  invalidated.  The  Legislature,  by  several  statutes, 
has  protected  all  payments  by  and  to,  and  all  dealings  and 
transacdons  with,  a  bankrupt,  bon&  fide  made  or  entered 
into,  without  notice  of  the  act  of  bankruptcy  before  the 
fiat ;  but  there  is  no  provision  by  the  statute  law  for  such 
payments,  dealings,  or  transactions,  after  the  fiat ;  and  the 
only  way  by  which  they  can  be  rendered  valid,  and  great 
confusion,  inconvenience,  and  hardship  prevented,  is,  by 
adopting  the  latter  construction,  and  by  holding  that  the 
baokmpt  acquires  property  and  contracts  for  the  assignees, 
who  may,  whenever  they  please,  disaffirm  his  acts ;  but  until 
they  do  so;  his  acts  are  all  valid.  If  then  an  uncertificated 
bankrupt  contracts  on  behalf  of,  and  for  the  benefit  of  his 
assignees,  it  is  perfectly  clear  that  he  may  sue  on  such 
contract  in  his  own  name;  and  it  is  no  plea  that  the 
property  is  vested  in,  or  the  contract  made  for  the  benefit 
of  the  assignees,  unless  it  contains  an  averment  that  they 
have  interfered  and  desired  the  defendant  to  pay  to  them  ; 
any  more  than  it  would  be  a  defence  to  the  action  by 
a  fiu^r,  broker,  or  agent  for  another,  to  plead  that  the 
property  belonged  to,  or  the  contract  was  made  by  the 
plaintiff  for  his  principal.  Such  a  pica,  to  be  a  good 
answer,  must  aver  that  the  principal  has  interposed,  or  must 
disclose  some  other  ground  of  defence. 

For  these  reasons,  therefore,  which,  on  account  of  the 
great  importance  of  the  case,  we  have  given  at  some  length, 
we  think  that  the  plea  is  bad,  for  not  stating,  as  was  done  in 
Kitchen  "v.  Bartsch{a)y  that  the  assignees  had  interfered  and 
required  the  defendant  to  pay  to  them ;  and  we  all  think, 
that  the  judgment  must  be  reversed,  and  judgment  given 
fin*  the  plaintiff  on  the  demurrer  to  the  seventh  plea. 

Judgment  on  the  seventh  plea  reversed, 
(a)  7  East,  53 ;  See  S.  C.  3  Smith,  58. 
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1844. 

^KK^wT  The  Same  against  The  Same. 

Saykr.  {In  the  full  Court.) 

See  the  mar-  •/ai  TKINSON  had  obtained  a  rule  to  shew  cause  why 
Srf?,  ^^9.  ^e  plaintiff  should  not  be  at  liberty  to  enter  a  retraxit  on 
the  roll,  for  the  defendant,  of  his  fourth  plea.  It  appeared, 
that  after  judgment  in  the  Queen's  Bench,  defendant  took 
out  a  summons  to  withdraw  the  first  five  pleas,  which  were 
issues  of  fact  (having  succeeded  on  the  seventh  which  went 
to  the  whole  cause  of  action),  and  thereupon  an  order  was 
made  to  withdraw  them.  Costs  were  then  taxed,  and 
after  setting  off  the  costs  of  the  issues,  24il  16«.  was  found 
in  &vour  of  defendant,  for  which  he  signed  final  judgment, 
and  upon  that  judgment  brought  an  action  in  the  Court  of 
Common  Pleas.  The  plaintiff  then  brought  the  above  writ 
of  error,  and  the  Court  of  error  reversed  the  judgment  of 
the  Court  below  on  the  last  issue.  The  plaintiff  signed 
interlocutory  judgment,  and  the  defendant  had  applied  to  a 
Judge  at  Chambers  to  set  it  aside,  on  the  ground  that  there 
was  an  issue  of  tsict  still  on  the  record  undisposed  o£  The 
Judge  had  made  an  order  to  stay  proceedings,  until  appli- 
cation could  be  made  to  this  Court  The  supposed  issue  of 
fiEu^t  was  the  fourth  plea,  which  had  been  left  on  the  record, 
because  the  sixth  plea  referred  to  it,  and  unless  it  had  been 
so  left,  the  sixth  issue  would  have  been  wholly  unintel- 
ligible, more  especially  as  being  a  demurrer  to  a  replication 
de  injuria,  it  was  necessary  to  see  whether  the  plea  was 
matter  of  discharge  or  excuse.  It  was  sworn  by  plaintiff's 
attorney  that  the  fourth  plea  was  allowed  to  remain  on  the 
record  for  no  other  reason,  and  with  no  other  intent  or 
purpose  whatever,  than  to  render  the  sixth  plea  intelligible 
to  the  Court  below  and  Coiut  of  error. 

WiUes  shewed  cause  {a)  upon  an  affidavit,  which  stated 
that  the  defendant  had  never  withdrawn  or  abandoned  the 
fourth  issue ;  that  it  was  allowed  to  remain  on  the  record 
(a)  In  Trinity  Term. 
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at  the  special  instance  and  request  of  the  plain tifTs  attorney ;        1844. 
that  the  first,  second,  third,  and  fifth  only  were  withdrawn,      herokut 
and  that  plaintiff's  attorney  was  so  informed  at  the  time  ^; 

when  the  roll  was  carried  in.  The  affidavit  also  stated 
that  the  defendant  had  merits.  [Pattesariy  J. — What  pur- 
pose could  the  plaintiff  have  for  allowing  it  to  remain  ?] 
He  must  be  judged  by  his  acts  and  not  by  his  motives. 
There  is  an  issue  of  fact  on  the  record,  and  the  defendant 
has  a  right  to  have  it  submitted  to  a  jury.  The  writ  of 
error  was  irregular,  Tolsan  v.  Kaye  (a), 

Erie  {AUdnsan  with  him),  in  support  of  the  rule.  The 
affidavits  are  quite  consistent  in  this,  viz.  that  it  was  agreed 
between  them  that  the  fourth  issue  should  remain  on  the 
record — the  affidavit  of  the  plaintiff's  attorney  further 
stating,  that  it  was  for  the  sole  purpose  of  explaining  the 
sixth  plea  to  the  Court  above — this  purpose  is  not  denied. 
Again,  it  is  clear  that  the  defendant  had  acted  upon  the 
order  to  withdraw  the  first  five  pleas,  for  he  had  brought  an 
action  in  the  Court  of  Common  Pleas  for  the  24/.  16^., 
which  could  not  have  been  done  unless  he  had  withdrawn 
all  five,  as  the  Master  would  not  have  taxed  his  costs  unless 
he  had  been  satisfied  of  this.  The  bill  of  costs  (part  of  the 
affidavit)  also  shewed  he  had  acted  upon  it  and  considered 
it  a  retraxit  of  all  five.  There  was  also  an  item  therein  for 
''  attending  to  enter  retraxit,  3«.  4^.,"  which  shewed  he 
had  made  his  election  to  withdraw  the  first  five  pleas. 

Peb  Curiam. — We  think  he  made  his  election. 

Rule  absolute  to  enter  a  retraxit  of  the  fourth  plea,  {b) 

{a)  7  Scott,  N.  R.  222.  own   proper    person,    and  says, 

(6)  The  following  retraxit  wa4      that  he  wishes  to  withdraw  the 

entered :    "Be    it    remembered,      fourth    plea    herein,    and    hath 

that  on  the         day  of         a.d.      wholly  withdrawn  the  same."  See 

1S44,  comet  the  defendant  in  his      Sell.  Prac. '  Retraxit.' 

VOL,   n.  F  D.   &  L. 
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iEai^ter  Ctrm. 


IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1844.  Boodle  v.  Cambell. 

In  debt  on  an     JLIEBT  upon  an  indenture  of  demise.     The  declaration 

d^mi^T^^      stated  that  on  the  27th  of  July,  1840,  by  a  certain  indenture 

19\L  5«.,  two    then  made  between  the  plaintiff  of  the  one  part,  and  the 

yeftn  and  a 

halPs  rent,  the   defendant  of  the  other  part  (excusing  profert)  the  plaintiff 

pfeaded"as  to     demised  to  the  defendant  certain  lands,  &c.  from  the  25th  of 

^^L  &^**V£jr"  ^^^^^  ^^^^  ^^  P^^*  ^^^  ^^^  ^^"'^  ^^  ^^  years  thence  next 
before  the  pre-  ensuing,  at  a  yearly  rent  of  761.  lOs,  payable  by  equal  half- 
demised  by  the  yearly  payments ;  that  the  defendant  covenanted  to  pay  the 

plaintiff  to  the 
defendant,  the 
plaintiff  had 
conveyed  a 
moiety  thereof 
to  E.  B.,  in 
fee ;  that  the 
plaintiff  was 
m  possession 
of  the  said 
moiety  of  the 
premises  up 
to  the  time  of 
the  demise ; 
that  after  the 
commence- 
ment of  the 

suit,  the  devisees  of  E.        _ 

demanded  pajrment  of  a  just  proportion  of  the  rent  reserved,  and  threatened  the  defendant,  in 
case  of  non-payment,  to  eject  hii 


rent;  and  that  on  the  29th  of  September,  1842,  191  i  55. 
was  due  for  two  years  and  a  half  of  the  said  rent. 

Third  plea.  And  for  a  further  plea  as  to  the  sum  of 
40Z.  10*.  parcel,  &c.,  the  defendant  says,  actio  non,  &c, 
because  he  says,  that  before  and  at  the  time  of  the  making 
of  the  indenture  of  lease  next  hereinafter  mentioned,  the 
plaintiff  was  seised  in  her  demesne  as  of  fee  of  and  in  parcel 
of  the  said  demised  premises,  to  wit,  one  full  and  undivided 
moiety  or  half  part  of  and  in  divers  of  the  said  demised  pre- 

B.  gave  notice  to  the  defendant  of  the  conveyance  to  their  testator,  and 


him,  and  put  the  law  in  force  ;  that  40/.  \0s.  was  the  sum  due  on 
a  just  apportionment  of  the  rent  rescrvcNd,  in  respect  of  the  said  moiety  of  the  premises,  and  that 
if  defendant  had  not  paid  it  to  the  devisees  of  E.  B.,  they  would  have  ejected  him  ;  wherefore 
the  defendant  paid  them  the  same :  Held,  upon  demurrer,  that  the  plea  was  bad,  as  a  plea  of 
eviction,  the  aemand  of  payment  by  the  devisees  not  having  taken  place,  till  after  the  rent 
became  due ;  and  bad  as  a  plea  of  payment,  the  payment  not  having  been  made  to  the  plaintiff, 
nor  by  her  authority,  and  there  bein^  no  debt  due  from  the  plaintiff  to  the  devisees  of  £.  B.,  nor 
any  incambranoe  upon  the  land,  which  the  defendant  was  forced  to  discharge. 
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misesy  to  wit,  &c. ;  and  the  plaintiff  being  so  seised,  after-        1844. 

wards,   and  before  the  making  of  the  indenture  in  the    ^^^^^ 

declaration  mentioned,  to  wit,  on  the  31st  of  December,  v. 

Cambell. 
1838,  and  the  1st  of  January,  1839,  by  indentures  of  lease 

and  release  conveyed  the  said  parcel  of  the  sud  demised 
premises,  to  one  Edward  Boodle,  in  fee.  The  declaration 
then  alleged  the  seisin  of  Edward  Boodle,  and  that  on  the 
16th  of  February,  1841,  being  so  seised,  he  duly  made  and 
published  his  will  in  writing,  whereby  he  devised  the  said 
parcel  of  the  said  demised  premises  to  his  wife  Ann  Boodle 
and  John  Pickstock,  in  fee.  The  declaration  then  stated 
the  death  of  Edward  Boodle  on  the  16th  of  February,  1841, 
whereupon  and  whereby  the  said  Ann  Boodle  and  John 
Pickstock  became  and  still  continue  to  be  seised  of  the 
parcel  so  devised ;  and  that  the  plaintiff  at  the  time  of  the 
making  of  the  said  indenture  of  release,  and  thence  up  to  and 
at  the  time  of  the  making  of  the  indenture  in  the  declaration 
mentioned,  was  in  possession  of  the  said  parcel  of  the  said 
demised  premises.  That  after  the  commencement  of  the  suit, 
and  before  this  day,  to  wit,  &c.,  the  said  Ann  Boodle  in  the 
will  of  the  said  testator  mentioned,  and  the  said  John  Pick- 
stock  gave  notice  to  the  defendant  of  the  premises  in  this 
plea  mentioned,  and  then  required  the  defendant  to  pay  to 
them,  or  one  of  them,  such  portion  of  the  said  rent  reserved 
by  the  said  indenture  in  the  declaration  mentioned,  not 
paid  over  to  the  plaintiff  at  the  time  of  the  giving  of  the  said 
notice,  as  might  on  a  just  apportionment  of  the  said  rent  be 
found  to  be  the  just  proportional  part  thereof  in  respect  of 
the  said  parcel  of  the  said  demised  premises ;  and  the  said 
Ann  Boodle  and  John  Pickstock  then  gave  notice  to  the 
defendant,  and  threatened  the  defendant  that  if  he  should 
neglect  or  refuse  forthwith  to  pay  over  to  the  swd  Ann  Boodle 
and  John  Pickstock,  such  proportional  part  of  such  rent  as 
aforesaid,  the  said  Ann  Boodle  and  John  Pickstock  would 
instantly  proceed  to  eject  and  expel  the  defendant  fcom  the 
said  parcel  of  the  said  demised  premises,  and  would  duly 
put  the  law  in  force  against  the  defendant  as  they  might  be 

F  2 
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Cambrll. 


1844.       advised.    That  at  the  respective  times,  when  the  said  parcel 
Boodle       of  the  said  debt  became  due,  as  in  the  declaration  mentioned, 
and  when  the  said  notice  was  given,  the  said  sum  of  40Z.  10*. 
was  and  yet  is  the  sum  which  on  a  just  apportionment  of 
the  rent  reserved  by  the  said  indenture  in  the  declaration 
mentioned,  would  be  and  is  the  just  proportional  part  of  the 
said  rent  in  respect  of  the  said  parcel  of  the  said  demised 
premises ;  and  that  at  the  said  time  of  the  giving  of  the  said 
notice,  the  said  sum  of  40/.  lO*.  was  wholly  unpaid  to  the 
plaintiff.     That  the  said  rent,  whereof  the  said  sum  of 
40i  10^.  is  parcel  as  aforesaid,  became  due  and  payable  to 
the  plaintiff  under  and  by  virtue  of  the  said  indenture  in 
the   declaration   mentioned,    after   the   death  of  the  said 
Edward   Boodle,   to   wit,   for   the    period  which   elapsed 
between   the    29th   of   September,    1841,   and   the   29th 
of  September,    1842.      That  if  the   defendant  had   not 
paid  to  the  said  Ann  Boodle  and  John  Pickstock  the  said 
sum  of  40i  10*.  parcel,  &c.,  they  would  have  proceeded  to 
eject  and  expel  the  defendant  from  the  said  parcel  of  the 
said  demised  premises,  and  to  have  duly  put  the  law  in 
force  against  the  defendant,  pursuant  to  the  said  notice ; 
wherefore  the  defendant,  afterwards,  and   after  the  com- 
mencement of  the  suit,  and  before  this  day,  to  wit,  &c.,  did 
necessarily  and  unavoidably  pay  to  the  said  Ann  Boodle  and 
John  Pickstock  the  sum  of  402.  10*.  as  he  lawfully  might  for 
the  cause  aforesaid.    And  the  defendant  further  says  that  the 
plaintiff  never  had  anything  in  the  said  parcel  of  the  said  de- 
mised premises,  except  as  appears  in  this  plea.    Verification. 
Demurrer,  assigning  for  cause,  that  the  plea  altogether 
denied  the  title  of  the  plaintiff,  and  amounted  to  a  special 
plea  of  nil  habuit  in  tenementis  as  to  parcel  of  the  premises, 
which  the  defendant  was  estopped  from  pleading ;  that  it 
contravened  the  rule  of  law,  that  a  tenant  shall  not  dispute 
his  landlord's  title  ;  and  also  the  rule  of  law,  that  a  man  shall 
not  contradict  his  own  indenture.     Joinder  in  demurrer. 

Channett,  Seijt,  {Willes  was  with  him)  to  support  the 
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demurrer.  The  plea  is  bad  in  substance.  This  is  either  a  1844. 
special  plea  of  nil  habuit  in  tenementis,  or  a  plea  of  eviction.  Booplb 
It  sets  up  a  conveyance  by  the  plaintiff  of  part  of  the  premises  J^^ 
demised,  before  the  lease  to  the  defendant  was  made,  and  its 
object  is  to  shew,  that  the  plaintiff  had  no  interest  in  this  part 
of  the  premises  at  the  time  of  the  demise,  she  having  pre- 
viously parted  with  her  interest  therein.  This  would  have 
been  a  plea  of  nil  habuit,  &c.,  but  for  what  follows.  The  plea 
goes  on  to  state,  that  the  plaintiff  was  in  possession  of  the 
premises  at  the  time  of  the  demise,  and  that  after  the  com- 
mencement of  the  suit,  the  defendant  received  notice  from 
the  devisees  of  Edward  Boodle  to  pay  over  to  them  a  just 
proportion  of  the  rent  already  due  and  unpaid ;  and  it  then 
alleges  payment  of  that  amount.  Sapsford  v.  Fletcher  {a) 
will  probably  be  cited  on  the  other  side.  In  that  case, 
however,  the  land,  at  the  time  when  the  lease  was  made,  was 
subject  to  a  chaige  upon  it,  the  ground  rent  due  to  the  Duke 
of  Portland,  the  superior  landlord.  Here  there  was  no  such 
prior  chai^ge.  So  in  Taylor  \.  2!amira(b)^  it  was  held  to  be 
a  good  plea,  that  before  the  lessor  had  anything  in  the  land^ 
a  termor  granted  an  annuity,  which  afterwards  became  in 
arrear,  and  that  the  tenant  paid  to  the  grantee,  under  a  threat 
of  distress,  the  amount  of  the  rent  due  to  the  landlord.  In 
that  case  Gibbs^  C.  J.,  says(c),  "If  he  (the tenant)  had  not 
paid  that  burthen,  the  liability  of  the  land  to  it  would  have 
been  no  plea;  for  then  it  would  amount  only  to  the  plea  of 
nil  habuit  in  tenementis;  but  when  he  adds  that  the  annuitant 
threatened  to  exercise  his  right  of  distress,  we  think  the  two 
facts  combined  together  do  constitute  a  complete  defence.'^ 
In  Pope  V.  Biffffs  (d),  which  will  also  be  relied  upon  for  the 
defendant,  the  rents  paid  over  to  the  mortgagee,  in  respect 
of  arrears  of  interest  due,  accrued  under  leases  granted  by 
the  mortgagor  after  the  mortgage.  In  that  case  Parke^  J., 
observed  («),  *^  It  is  undoubtedly  true  that  a  plea  of  nil 

(a)  4  T.  R,  511.  id)  9  B.  &  C.  245  ;  See  S.  C. 

(b)  6  Taunt.  524  ;  See  S.  C.  2  4  M.  &  R.  193.    . 
Marsh.  320.  (e>  Id.  p.  256. 

(c)  Id.  p.  528. 
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1844.        habuit  in  tenementis  is  no  answer  to  an  action  against  the 
^^^^^    tenant  at  the  suit  of  his  landlord;   but  eviction  by  title 
9^  paramount  is  a  good  plea  to  an  action  for  rent,  which  accrued 

due  subsequently  to  such  eviction,  and  the  defence  in  this 
case  bears  more  resemblance  to  the  latter  plea."  If  this  plea 
therefore,  be  meant  as  a  plea  of  eviction,  it  is  bad,  because 
it  does  not  state  that  the  eviction  took  place  before  the  rent 
sued  for  became  due.  Com.  Dig,  tit.  "  Pleader"'  2  W.  60. 
He  was  then  stopped  by  the  Court 

Talfourdy  Seijt.  {E.  V.  Williams  with  him),  contra. 
This  is  not  a  plea  of  nil  habuit  in  tenementis,  but  a  special 
plea  of  payment,  setting  out  circumstances  which  show 
that  the  money  was  paid  under  compulsion,  and  on  behalf 
of  the  landlord.  In  Pope  v.  Biggs  (a),  the  circumstances 
were  nearly  similar.  Johnson  v.  Jones  (b)  very  closely 
approaches  the  present  case.  That  was  an  action  of  reple- 
vin, in  which  the  tenant  pleaded  payment  of  the  rent  to  a 
mortgagee,  to  whom  the  premises  had  been  mortgaged  in 
fee  before  the  demise  to  the  plaintiff,  and  who  had  de- 
manded payment  from  the  plaintiff,  and  threatened  "to 
put  the  law  in  force"  in  case  of  refusal.  The  Court  of 
Queen's  Bench  held  that  this  was,  in  substance,  a  plea  of 
payment,  and  not  of  nil  habuit  in  tenementis,  nor  of  evic- 
tion. The  only  difference  between  that  case  and  the 
present  is,  that 'in  Johnson  v.  Jones^  there  was  a  mortgage, 
while  here  there  was  an  absolute  conveyance  of  the  pre- 
mises, before  the  demise  to  the  tenant  All  the  cases 
which  have  been  referred  to  on  the  other  side,  were  cited  in 
Johnson  v.  Jones,  but  Lord  Denman,  C.  J.  said  (c),  "  This 
is  a  plea,  not  of  nil  habuit  in  tenementis,  but  of  payment ; 
and  the  defect  of  the  lessor*s  title  is  shewn  only  as  a 
medium  of  proof  that  the  payment  was  for  the  benefit,  and 
by  reason  of  the  default,  of  the  lessor  himself.  Sapsford  v. 
Fletcher  and  Taylor  v.  Zamira,  are,  therefore,  authorities 

(a)  9  B.  &  C.  245 ;  See  S.  C.       1  P.  &  D  651. 
4  M.  &  R.  193.  (c)  Id.  p.  813. 

(6)  9  A.  &  E.  809;  See  S.  C. 
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to  shew  that  the  plea  is  in  substance  good**    This  is  a       1844. 
stronger  case  than  Johnson  v.  Jones,  where  there  was  a      p^^l^j^ 
mere  yague  threat  to  ''put  the  law  in  force;'*  but  here  «• 

eviction  was  threatened ;  and  it  is  submitted  that  there  was 
such  a  compulsion  as  entitles  the  defendant  to  plead  pay- 
ment of  42/.  lOt.  to  the  devisees  of  Edward  Boodle,  as  an 
answer  to  that  part  of  the  plaintiff's  demand. 

Ckannell,  SerjU,  in  reply.  Johnson  v.  Jones  is  quite 
distinguishable  fix)m  the  present  case.  In  that,  as  in  all  the 
cases  referred  to,  there  was  a  money  charge  on  the  land 
prior  to  the  demise ;  but  here  at  the  time  of  the  demise, 
there  was  no  chaige  at  all  upon  the  land.  Supposing  the 
plea  to  be  looked  at  as  a  plea  of  payment,  it  is  still  bad ; 
because  it  does  not  appear  that  the  payment  was  com- 
pulsory in  point  of  law ;  and  even  if  the  defendant  had 
paid  a  debt  due  from  the  plaintiff  to  a  third  person,  who 
had  a  charge  upon  the  land  for  that  debt,  the  payment 
would  still  be  open  to  the  objection,  that  it  was  not  made 
before  action  brought.  This  is  not  a  plea  of  payment  in 
accord  and  satisfaction.  To  make  the  plea  good,  the  de- 
fendant ought  to  have  alleged  that  the  payment  of  42/!.  lO^. 
made  to  the  devisees  of  Edward  Boodle,  was  accepted  by 
the  plaintiff  by  way  of  satisfaction  for  that  amount. 

TiNDAL,  C.  J.— It  appears  to  me  that  this  plea  cannot 
be  sustained,  either  as  a  plea  of  eviction,  or  expulsion  of 
the  tenant,  or  even  as  a  plea  of  payment  of  a  portion  of  the 
rent,  by  the  compulsion  of  some  person  authorized  to 
receive  it  as  a  charge  upon  the  land.  Taking  it  as  a  plea 
of  eviction,  the  tenant  is  bound  to  shew  that  the  eviction 
took  place  before  the  rent  became  due;  but  so  far  from 
that  being  the  case,  it  appears  from  the  plea  that  the  evic- 
tion was  not  until  after  action  brought.  Then,  the  next 
question  is,  is  this  a  plea  of  payment  ?  In  Sapsford  v. 
Fletc/ier  (a)f  there  was  a  ground  rent  issuing  out  of  the 
(a)  4T.  R.511. 
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land,  for  which  a  distress  might  have  been  made  on  the 
tenant,  if  the  rent  had  not  been  paid,  and  the  tenant, 
therefore,  might  treat  such  a  payment  as  one  made   on 
behalf  of  the  landlord.     Upon  the  same  principle,  in  Fope 
V.  Biggs  {a)  and  Johnson  v.  Jones  {b\  payment  of  the  money 
due  for  rent  in  arrear,  in  satisfaction  of  interest  due  to  a 
mortgagee,  was  held  to  be  a  good  payment  of  rent  to  the 
mortgagor.     But  what  are  the  circumstances  of  the  present 
case  ?     The  plaintiff  is  said  to  have  conveyed  away  her 
interest  in  a  moiety  of  the  premises,  before  the  demise,  to 
Edward  Boodle,  in  right  of  whom  his  devisees  step  for- 
ward, and  claim  a  portion  of  the  xent.     That  being  the 
case,  on  what  ground  is  it  that  the  sum  of  40/.  lO^.  is  set 
up  as  the  proportional  part  of  the  rent  due  to  them,  rather 
than  any  other  sum  ?     The  rent  cannot  be  apportioned  m 
this  case,  as  the  parties  are  not  before  the  Court     Who  can 
say  that  Mrs.  Boodle  and  Mr.  Pickstock  will  be  satisfied 
with  the  apportionment  which  the  defendant  has  made? 
The  first  difficulty,  therefore,  is,  that  we  should  be  called 
upon  to  say  that  40/.  10^.  is  the  right  sum  to  be  appor- 
tioned.    Then,  there  is  another  difficulty ;    it  does  not 
appear  that  this  sum  is  a  charge  upon  the  land  at  alL     If 
the  devisees  choose,  they  may  have  the  land  back  again. 
It  seems  to  me,  therefore,  that,  taking  this  plea  either  as 
a  plea  of  eviction,  or  as  a  plea  of  payment,   it  is  not  an 
answer  to  that  part  of  the  plaintiff's  demand,  to  which  it 
professes  to  apply. 

CoLTMAN,  J. — I  am  of  the  same  opinion,  upon  the 
grounds  which  have  been  stated  by  the  Lord  Chief  Justice. 
Treating  the  plea  as  one  of  eviction,  it  is  an  eviction  sub- 
sequent to  the  time  when  the  rent  became  due.  It  does 
not  appear  that  there  was  any  notice  to  the  defendant  to 
pay  the  devisees,  until  after  the  rent  fell  due.  As  a  plea  of 
eviction,  therefore,  it  is  bad.     Neither  do  I  consider  it  a 

(a)  9  B.  &  C.  245 ;  See  S.  C.  4  M.  &  R.  193. 
{b)  9  A.  &  £.  S09 1  See  S.  C.  1  P.  &  D.  661. 
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Copley  and  Another  v.  Medeiros. 

Tbeprorinons  ^IR  T.  fVILDE,  Seijt,  had  obtained  a  rule  calling  upon 
2  Wm.Tc.  39,  ^^^  plaintiff  to  shew  cause  why  the  service  of  the  capias 

I.  4,  apply  to    ^hich  had  been  issued  in  this  case,  should  not  be  set  aside, 

cues  where  a  ' 

defendant  is      and  why  the  bail  bond  given  to  the  sheriff  should  not  be 

a  Judge's  delivered  up  to  the  defendant  to  be  cancelled;  and  also 
tortat.'^rX' ?*  ^'^y  ^  much  of  an  order  of  Maule,  J.,  as  directed  the 
Vict  c.  110,  defendant  to  pay  to  the  plaintiff  the  costs  of  a  similar 
mere,  application  before  the  learned  Judge  at  Chambers,  should 
copy  of  a'  T^ot  be  rescinded.  The  capias  haA^psued  under  a  Judge's 
3ct  thl"^  order,  pursuant  to  the  stat  1  &  2  Vict  c.  110,  s.  3,  but  the 
latter  act,  copy  of  the  writ  served  on  the  defendant  omitted  to  state 
sute  the  form  the  form  of  action,  which  was  mentioned  in  the  writ  itself, 
StaSr  a°d  in  the  baU  bond. 

original  writ, 
the  Court  set 

aside  the  ser.  Channell,  Serjt,  shewed  cause.     The  stat  1  &  2  Vict 

copy,  although  c.  110,  s.  3,  does  not  require  a  copy  of  the  capias  to  be 

pTOTCTly*^  served  on  the  defendant,  and  the  cases  which  have  arisen 

recited  the  upon  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39,  s.  4, 

form  of  action.  .  "^  j  f         j 

are  therefore  distinguishable  from  the  present.  Immaterial 
variances  have  been  amended  by  the  Courts  in  construing 
the  former  statute  ;  Plock  v.  Pacheco  (a),  Ricliards  v. 
Dispraile  (ft),  Bilton  v.  Clapperton  (c).  The  defendant 
could  not  have  been  misled  by  the  omission,  as  the  bail 
bond  states  the  form  of  action. 

Sir  T.  Wilde^  Seijt,  in  support  of  the  rule.  The  stat 
2  Wm.  4,  c.  39,  is  still  in  force,  so  far  as  it  has  not  been 
repealed  by  the  stat  1  &  2  Vict  c.  110.  The  latter  statute, 
abolishing  arrest  upon  mesne  process  generally,  permits  a 
defendant  to  be  arrested  under  a  Judge's  order  in  certain 

(a)  9  M.  &  W.  342 ;  See  S.  C.      Dowl.  384,  N.  S. 
1  Dowl.  380,  N.  S.  (c)  9  M.  &  W.  473 ;  S.  C.  I 

{b)  9  M.  &  W.  459;  S.  C.  \      powl.  386,  N.  S, 
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1844.  Durham^  divers  large  quantities,  to  wit,  five  hundred  tons 
Graht  ^^  ^^^  ^^^  ^®  P^^  ^^  London,  to  wit,  on  board  a  certain 
qui  tarn  ghjp  q^  vessel,  to  wit,  a  vessel  called  the  Mentor;  and  which 
Matthewson  said  ship  or  vessel  so  containing  the  said  coals,  afterwards, 
^'  to  wit,  on  the  day  and  year  aforesaid,  sailed  with  the  said 
coals  on  her  voyage  from  Hartlepool  aforesaid,  to  London 
aforesaid,  whereof  the  defendants  then  had  notice ;  but 
the  defendants,  not  regarding  the  provisions  of  the  said 
statute  in  such  case  made  and  provided,  did  not  send  by  the 
General  Post  Office,  on  the  day  on  which  the  said  ship  or 
vessel,  containing  the  said  coals,  sailed  on  her  said  voyage, 
nor  give  to  the  ship-master  of  the  said  ship  or  vessel,  before 
the  same  sailed  on  her  said  voyage,  a  certificate  signed  by 
the  defendants,  containing  the  day  of  the  month  and  year 
of  such  loading,  the  name  of  the  master  of  the  said  ship, 
and  of  the  said  ship,  and  the  quantity  of  tons  so  delivered 
as  aforesaid,  and  the  usual  names  of  the  several  and  re- 
spective collieries  out  of  which  the  said  coals  were  wrought 
and  gotten,  and  the  price  paid  by  the  master  for  each  and 
every  sort  of  coals,  that  the  defendants,  so  delivering  coals 
as  aforesaid,  then  sold  and  loaded  on  board  the  said  ship  or 
vessel ;  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided :  whereby  and  by  force  of  the  said  statute,  the 
defendants  then  forfeited  for  their  said  offence,  the  sum  of 
lOOi  &c. 

To  this,  the  defendants  pleaded  the  general  issue ;  and 
upon  the  trial  at  the  Durham  Summer  Assizes,  1843, 
before  CressweUy  J.,  the  following  certificate  was  put  in 
evidence :  "  Register,  tons,  285 ;  No.  of  men,  8 ;  cleared 
for  London,  Hartlepool,  13th  of  March,  1843.  We  have 
shipped  on  board  the  Mentor^  of  Newcastle,  Alexander 
Hughes,  Master,  330  tons  of  20  cwt.  of  Barrett's  Wallsend 
coals,  at  twenty-seven  shillings  and  sixpence  per  chaldron, 
of  53  cwt  Matthewson  and  Son."  It  was  proved,  that 
one  Barrett  had  formerly  been  in  possession  of  a  colliery, 
which  now  belonged  to  a  person  of  the  name  of  Coxhoe, 
and  out  of  which  the  coals  in  question  were  wrought;  and 
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1844.  The  objections  taken  at  the  trial,  and  upon  i;i^hich  it  was 

^^"q^^^^^    contended,  by  the  defendants,  that  the  plaintiff  ought  to 

qui  tam       have  been  nonsuited,  were  two :  first,  that  there  was  no 

Matthkwbon  proof  given  at  the  trial,  that  the  coals  had  been  sold,  and 

unless  delivered  on  sale,  it  was  contended,  that  the  penalty 

for  non-delivery  of  the  certificate,  did  not  apply;    and, 

secondly,  that  the  certificate  which  was  actually  delivered, 

shewed  a  sufficient  compliance  with  the  requisites  of  the 

statute. 

As  to  the  first  of  the  defendants'  objections,  we  think 
it  is  a  sufficient  answer  thereto,  that  there  is  no  distinct 
allegation  in  the  declaration,  that  the  coals,  or  any  part 
of  them  on  board  this  vessel,  had  been  actually  sold. 
That  part  of  the  declaration,  on  which  the  defendants 
relied  as  their  ground  for  supporting  this  objection,  did, 
by  no  means,  as  it  appears  to  us,  amount  to  an  averment 
that  the  coals  were  sold,  but  is  merely  a  description  of 
the  certificate  as  set  out  in  the  schedule  to  the  act, 
by  reason  of  the  non-delivery  of  which  the  plaintiff 
contends  the  penalty  was  incurred.  The  declaration 
charges  the  defendants  with  not  delivering  the  certifi- 
cate, containing  "  the  price  of  the  coals  sold ;"  but  this  is 
no  allegation  that  in  point  of  fact  there  were  coals  on 
board  which  had  been  actually  sold.  If,  therefore,  there 
was  no  such  allegation  in  the  declaration,  it  is  unnecessary 
to  discuss  as  a  ground  of  nonsuit,  whether  such  allegation 
ought  to  have  been  proved :  if  it  was  an  essential  allegation, 
and  is  omitted,  it  may  be  a  ground  of  arresting  the  judg- 
ment, but  not  of  nonsuit  And  for  the  same  reason,  it  is 
unnecessary  to  decide  whether  the  provisions  of  the  statute 
are  confined  to  the  case  of  coals  sold,  or  extend  to  all  coals 
delivered  on  board,  for  the  purpose  of  being  taken  to 
London,  whether  upon  sale  or  otherwise. 

As  to  the  second  ground  taken  for  entering  a  nonsuit, 
namely,  that  the  certificate  delivered  was  a  sufficient  com- 
pliance with  the  statute,  we  cannot  accede  to  that  pro- 
position.    The  objection  was,  that  the  certificate  did  not 
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Newton  et  ux  v.  Rowe  and  Another. 
Judgment  A  VERDICT  having  passed  for  the  defendants  in  this 
entered  up"  c^se,  which  was  an  action  for  a  libel  against  Mrs.  Newton, 
fendants'^costs  ju^^^"^  ^^  entered  up  against  the  plaintiffs  for  the 
against  ha»-  defendants'  costs.  On  the  15th  of  June,  1843,  a  ca.  sa. 
band  and  wife,    .  .         ii.^.  iiiin 

in  an  action  for  issucd  into  Surrey,  directing  the  sheriff  to  take  the  body  of 

ihe  wifof in"  ^^  "™^'®  plaintiff,  and  on  the  7th  of  July,  a  second  writ  of 

?rh  d  ^used  ^^'  ^'  ^ssued  into  Gloucestershire  against  both  the  plaintiffs, 

for  the  defend-  On  the  27th  of  July,  Mr.  Newton  was  taken  in  execution 

isfued  against  under  the  first  writ     On  the  4th  of  November,  he  was 

alone^and  discharged    from    custody   thereon    by   an   order  of    the 

afterwards  a  Insolvent  Court,  and  on  the  15th  of  February,  1844,  the 

second  writ  of  ^  ^  . 

ca.  sa.  against    sccond  writ  of  ca.   sa.    was  delivered    to   the   sheriff  of 

tiflb.    The    "  Gloucestershire,   who  arrested    Mrs.    Newton    under    it 

bera^udLen^in^  Upon  an  application  to  Mr.  Justice  Cresstoell,  at  Chambers, 

execution  Mfg,  Newton  was  discharged  out  of  custody,  but  the  learned 

under  the  first  «        ,  .i      i  . 

writ,  after  the    Judge  refused  to  set  aside  the  wnt 
second  had 
issued,  was 

S^fr^l)  ^^'  ^^^^^^y  ^"  person,  now  moved  to  set  aside  the  writ  of 

an  order  of  the  ca.  sa.  issued  on  the  7th  of  July,  and  the  execution  thereof 

Insolvent 

Court,  and  the   He  contended  that  all  the  authorities  shewed  that  a  wife, 

aequently  ar-     during  coverture,  could  not  be  taken  in  execution,  unless 

rested  under      £qj.  debts  contracted  while  she  was  a  feme  sole,  and  cited 

the  second 

writ,  but  dis-     3  Bl.  Com.  414.     \^Erskiney  J.,  referred  to  Finch  v.  Dtiddin 

of  custody  by     et  ux{a),'\     He  admitted  that  in  actions  ex  delicto,  where 

Olden    The      ^^  ^^^^  ^*^^  taken  an  active  part  in  committing  the  tort, 

Court  refused    gjjg  miffht  be  taken  in  execution ;  but  here,  for  all  that  had 

on  motion,  to  ^^ 

set  aside  the      appeared,  Mrs.  Newton  was  a  passive,  and  it  might  be  an 

oiTthe  ground    unwilling,  party  to  the  proceedings.     He  cited  also  Raynes 

iSipro^*^"  v.   Jones,  {b)  Hood  v.    MaUhews  {c\  and    Com.  Dig.   tit 

iMued.  " Baron  and  Femcy'  (H).     The  writ  itself,  therefore,  and 

the  execution  of  the  writ,  were  erroneous.  [  Tindal^  C.  J. — 

If  there  be  error  in  the  proceedings  the  matter  must  be 

(a)  2  Strange,  1237.  Dovvl.  373,  N.  S. 

(6)  9  M.  &  W.  104;  S.  C.  1  (c)  2  Dowl.  149. 


Fawcktt. 
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1844.  as  to  5/.,  payment  of  that  sum  into  Court.  The  plaintiflF 
Hudson       traversed  the  first  two  pleas,  and  took  the  5L  out  of  Court. 

At  the  trial  before  Wightmariy  J.,  at  the  York  Summer 
Assizes,  1842,  a  verdict  vras  found  for  the  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
2*.  6d.,  if  the  Court  should  be  of  opinion  that,  upon  the 
pleadings  in  this  case,  the  plaintiff  could  recover  interest 

A  rule  having  been  obtained  in  Michaelmas  Term 
to  enter  the  verdict  for  the  plaintiff,  pursuant  to  the  leave 
reserved ; 

ByUsy  Serjt.,  now  shewed  cause.  The  plaintiff  was  not 
entitled,  upon  the  form  of  the  pleadings  in  this  case,  to 
recover  any  interest.  The  commencement  of  the  first  plea 
applies  only  to  the  debts,  and  notwithstanding  the  subse- 
quent introduction  of  matter  which  amounts  to  an  answer 
to  both  debts  and  damages,  the  rules  of  pleading  confine  the 
answer  of  the  defendant  to  the  cause  of  action  stated  in 
the  commencement  of  the  plea ;  Henry  v.  Earl  (a),  Earl 
of  Manchester  v.  Vale  {h\  Gray  v.  Pindar  (o).  Interest 
upon  a  note  is  not  a  debt,  but  only  damages.  In  Watkins 
v.  Morgan  (d),  the  defendant  covenanted  to  pay  the 
plaintiff  270/.  on  the  15th  of  December,  with  interest  up  to 
that  time ;  and  upon  his  default,  an  action  of  debt  was 
brought  by  the  plaintifi;  who  laid  his  damages  at  10/.  It 
was  ruled  by  Littledale^  J.,  that  the  plaintiff  could  only 
recover  the  principal  sum,  with  interest  up  to  the  15th  of 
December,  and  101  more ;  although  the  interest  up  to  the 
time  of  the  action  amounted  to  a  larger  sum.  [^Cresswell^S. — 
That  is  an  authority  against  you.  It  appears  from  that  case, 
that  interest,  payable  under  a  contract,  is  a  debt,  and  where 
a  note  is  made  payable  with  interest,  the  interest  is  a  debt] 

Sir  T.  Wilde,  Serjt,  who  appeared  to  support  the  rule, 
was  not  called  upon. 

(a)  8  M.  &  W.  228 ;  See  S.  C.  (c)  2  B.  &  P.  427. 
9  Dowl.  725.                                          (rf)  6  C.  &  P.  661. 

(b)  1  Wme.  Saund.  28,  n.  (3). 


Bate 

V. 

Lawrence. 
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1844.  30th  of  November,  1843,  not  "as  of  Michaelmas  Term," 
and  the  writ  of  fi.  fa.  thereon  was  executed  on  the  6th  of 
December.  The  defendant  became  a  bankrupt  on  the 
18th  of  December,  and  assignees  were  appointed  under 
the  fiat  on  the  3rd  of  January,  1844.  The  assignees  did 
not  become  acquainted  with  the  alleged  irregularity  in  the 
judgment  until  the  16th  of  January. 

Sir  T.  Wilde^  Serjt.,  shewed  cause.  The  authority  given 
by  the  warrant  of  attorney  has  been,  in  substance,  acted 
upon.  By  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  r.  3,  "all 
judgments,  whether  interlocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in 
Term  or  Vacation,  when  signed,  and  shall  not  have  relation 
to  any  other  day."  Judgment,  therefore,  never  can  now 
be  entered  up  "as  of  a  Term" (a).  [Tindal,  C.  J.— It 
might  have  been  signed  in  Term].  Formerly,  a  judgment 
**as  of  a  Term"  was  a  judgment  of  the  Term  generally, 
and  might  have  been  signed  in  Vacation ;  and  the  question 
is,  whether  the  New  Rules  make  any  difference  in  this 
respect  ?  There  can  be  no  doubt  that  it  was  the  intention 
of  the  parties,  by  using  the  words  "  as  of  a  Term,"  to  allow 
judgment  to  be  signed  in  Vacation.  Secondly,  the  appli- 
cation is  out  of  time,  Weedon  v.  Garcia  (b). 

Channel^  Seijt,  contr^.  The  rule  roust  be  made  absolute. 
Cobbold  V.  Chilver  (c)  is  in  point.  There  the  defendant 
had  executed  a  warrant  of  attorney,  dated  the  15th  of 
February,  1840,  whereby  he  authorized  three  attorneys  by 
name,  or  any  other  attorney  of  the  Court  of  Common  Pleas, 
to  appear  for  him  "  as  of  last  Hilary  Term,  next  Easter 
Term,  or  any  subsequent  Term  ;"  and  to  suffer  judgment 
to  be  entered  up  against  him  at  the  suit  of  the  plaintiff 

(a)  See  however  the   case  of  (c)  4  Scott,  N.  R.  67S ;  S.  C. 

Jarms  v.  South,  ante,  vol.   ],  p.  4  M.   ^  G.  62  ;    1    Dowl.    726, 

962 ;  not  then  reported.  N.  S. 

(6)  2  Dowl.  64,  N.  S. 


Lawrenci. 
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for  5002.  Judgment  was  signed  on  this  warrant  of  attorney  1HI4. 
on  the  8th  of  September,  1841,  and  this  Court  held,  that  "^""^^IJ^T^ 
as  there  was  no  provision  in  the  warrant  of  attorney  for 
signing  judgment  in  Vacation,  the  judgment  was  irregular. 
The  authority  of  that  case  was  admitted  in  Coulson  ▼. 
Clutterbuek  (a),  and  Eayment  v.  Smith,  (i),  and  has  been 
acted  upon  by  Mr.  Justice  fViUiams  in  a  recent  case  in  the 
Bail  Coort,  ot  Bird  v.  Manning  {c).  Then,  the  judgment 
not  being  regular,  it  is  submitted  that  there  has  been  no 
waiver  of  the  irregularity.  Admitting  that  the  defendant 
himself  might  not  have  been  able  to  take  advantage  of  the 
irregularity  in  the  judgment,  the  rights  of  third  parties,  the 
assignees,  have  intervened ;  and  the  Court  will  not  allow 
them  to  be  prejudiced  by  any  delay  arising  out  of  the  want 
of  accurate  information,  Webber  v.  Hutc/Uns  (d). 

TiNDAL,  C.  J. — If  it  were  necessary  to  decide  this  case 
upon  the  point  raised  in  Cobbold  v.  Chilver,  and  the  other 
cases  cited  by  my  brother  Channell^  I  should  have  found 
no  little  difficulty  in  distinguishing  those  cases  from  the 
present;  but  it  appears  to  me,  that  in  this  instance  the 
parties  were  bound  to  come  with  due  diligence  to  the 
Court,  and  within  such  time,  that  the  interests  of  other 
persons  might  not  be  affected  by  the  delay.  It  may  be  very 
true  that  by  the  intervention  of  the  bankruptcy,  these  parties 
are  not  placed  in  a  more  favourable  position ;  but  we  must 
also  look  at  the  position  of  the  plaintiff.  The  levy  took 
place  on  the  6th  of  December,  and  the  plaintiff  is  not  called 
upon  to  refund  the  money  until  the  15th  of  April.  In  the 
meanwhile  he  may  have  paid  away  the  money  to  some  one 
else,  or  have  entered  into  various  engagements  upon  the 
fiuth  of  being  possessed  of  it.  The  case  of  Skyring  v. 
Greenwood  {e)  bears  upon  the  present  point.  There,  Cox 
and  Greenwood,  who  were  army  agents,  had  given  credit 

(fl)  2  Dowl.  391,  N.  S.  I  Dowl.  95,  N.  S. 

(6)  AiUe,  voL  1,  p.  166.  {e)  4  B.  &  C.  281 ;  See  S.  C.  6 

(e)  Hilary  Term,  1844.  D.  &  R.  401 

(rf)  SM.  &  W.  319;  SeeS.  C. 
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^^^'       in  an  account  to  an  officer  in  the  army,  who  kept  money 
Bate        with  them,  for  certain  allowances  erroneously  supposed  to 
Lawrence.    ^^^^  been  granted  to  officers  in  his  situation.     The  de- 
fendants were  informed  of  the  error  in  1816,  but  they  did 
not  communicate  this  information  to  the  officer  till  1821. 
The  Court  held  that  it  was  not  competent  to  the  de- 
fendants to  retain  any  sums  of  money  on  account  of  the 
sums  for  which  they  had  given  him  credit,  and  which 
they   had   allowed  him  to  consider  his  own  for  so  long 
a  period  of  time.     Applying  the  principle  of  that  case  to 
the  present,  I  think  that  when  the  levy  took  place  on  the 
6th  of  December,  and  no  application  is  made  to  the  Court 
till  the  15th  of  April,  a  motion  to  set  aside  the  judgment 
for  irregularity   comes  too  late.     There   is   no   fraud   or 
oppression  alleged  on  the  part  of  the  plaintiff,  but  a  mere 
non-compliance  with  a  very  technical  rule.    The  defendant 
must  have  known  very  well  what  the  circumstances  were, 
under  which  he  was  deprived  of  his  goods  on  the  6th  of 
December;   but  between  that  time  and  the  day   of  his 
bankruptcy,  the  18th  of  December,  he  takes  no  steps  to  set 
aside  the  proceedings.     I  am  not  prepared   to   say,   that 
this  delay  of  the  defendant  was  not  in  itself  enough  to 
deprive  him,  and   if  him,  then  his  assignees,  who  claim 
under  him,  of  any   right  to  make  this  application.     But 
further,  the  assignees  were  appointed  on  the  3rd  of  January, 
and  allowing  them  a  reasonable  time  to  investigate  matters, 
it  seems  to  me,  that  they  might  have  applied  much  earlier 
than  they  have  done.     It  is  certain,  at  all  events,  that  on 
the  16th  of  January,  they  had  made  inquiries,  because  a 
correspondence  then  took  place,  which  shewed  that  they 
knew  that  the  judgment  had  been  signed  on  a  warrant  of 
attorney.      There  were  then  fifteen  days   left  in    Hilary 
Term,  and  the  whole  of  the  Vacation,  when  they  might  have 
gone  before  a  Judge  at  Chambers  any  day,  but  they  stood  still 
and  did  nothing.   It  seems  to  me  that  Weedon  v.  Garcia  (a) 
is  quite  in  point,  and  that  this  rule  must  be  discharged. 

(flj  2  Dowl.  64,  N.  S. 
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^— V ' 

Ramm  v.  Duncomb. 

Where  a  notice  IJ  OWLING^  Seijt.,  moved  (fl)  to  set  aside,  as  irregular, 

tedtosutein    an  interlocutory  judgment  which  had  been  signed  in  this 

thTdefeniant '  ^^®^>  *°^  ^^  Subsequent  proceedings  thereon.     It  did  not 

^^  X  ^^T^*    appear  when  the  judgment  was  signed,  but  the  notice  to 

tiff  signed        plead  was  served  on  the  20th  of  April,  and  judgment  had 

want  of  a  plea;  been  signed  for  want  of  a  plea.     The  notice  to  plead  did 

^^J^^^*^®"    not  state  in  how  many  days  the  defendant  was  to  plead. 

aside  the  judg- 
ment for  irre- 

ffnlaritj,  the  TiNDAL,  C.  J. — ^You  ought  to  have  come  earlier.  This 
haTing  allowed  ^  ^^  '^^  ^7  ^^  ^^  Term,  and  you  have  allowed  eighteen 
mghteen  days    ^j^yg  ^^  elapse  since  the  service  of  the  notice  to  plead.     A 

between  the      defendant  may,  in  such  a  case,  apply  to  the  Court  quia 

tenrioe  of  the 

notice,  and  the  timet. 

iSi^u,  Rulerefaaed. 


r 


Court. 


(a)  On  the  last  day  of  Term. 


BiRcu  v.  Leake. 

Y  "orklwd  RULE  having  been  obtained  to  set  aside  a  judgment, 

labour,  a  plea  which  had  been  signed  against  the  defendant  in  the  above 
ant's  coverture,  cause,  which  was  an  action  for  work  and  labour,  for  pleading 
Se<^ntra!ct^^  a  non-issuable  plea,  she  being  under  terms  to  plead 
is  an  issuable     issuably ; 

Talfourdy  Serjt,  shewed  cause,  and  submitted,  that  the 
plea  in  question,  which  was,  that  the  defendant,  at  the  time 
of  the  contract,  was  a  feme  covert,  was  not  a  plea  to  the 
merits,  within  the  meaning  of  the  terms  to  plead  issuably. 
He  cited  ConweU  v.  Thomas  {a\  and  Staples  v.  Holds- 
worth  (b), 

(a)  2  W.  BI.  724. 

(6)  4  Bing.  N.  C.  144;  See  S.  C.  5  Scott,  432;  6  Dowl.  196. 
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COURT  OF  QUEEN'S  BENCH. 

Crinttp  Cerm. 
IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


REGULA    GENERALIS. 


Directions  to  the  taxing  officers,  in  lieu  of  the 

DIRECTIONS  OF  HiLARY  VACATION,  4  Wm.  4,  1834,  SO 
FAR  AS  RELATE  TO  THE  SCALE  OF  COSTS  IN  CASES  WHERE 
THE  SUM  RECOVERED,  &C.,  DOES  NOT  EXCEED  20/. 

1844.  "That  in  all  actions  of  assumpsit,  debt,  or  covenant, 

^'^"""'^  where  the  sum  recovered,  or  paid  into  Court,  and  accepted 
by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to 
be  paid  on  the  settlement  of  the  action,  shall  not  exceed 
20/.,  without  costs;  the  costs  both  of  the  plaintiff  and 
defendant,  and  as  well  between  attorney  and  client,  as 
party  and  party,  except  as  hereinafter  excepted,  shall  be 
taxed  according  to  the  reduced  scale  hereunto  annexed. 

"  Provided  that,  in  case  of  trial  before  a  Judge  in  one  of 
the  superior  Courts,  or  Judge  of  Assize,  if  the  Judge  shall 
certify  on  the  postea,  that  the  cause  was  proper  to  be  tried 
before  him,  and  not  before  a  sheriff  or  Judge  of  an  inferior 
(]ourt,  the  costs  shall  be  taxed  upon  the  usual  scale. 

"  Where,  in  like  actions,  the  sum  indorsed  on  the  sum- 
mons shall  be  more  than  20/.,  but  the  plaintiff  fails  to 
recover  more  than  that  sum,  and  the  Judge  does  not  certify 
as  aforesaid;  the  plaintifTs  costs,  as  well  between  party  and 
{larty,  as  also  between  attorney  and  client,  shall  be  taxed 
as  upon  a  writ  of  trial  before  a  Judge  of  a  Court  of  Record, 
where  attorneys  are  not  allowed  to  act  as  advocates,  as 
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1844.        warrant  bore  date,  the  30th  of  April,  1841,  and  authorized 

T    "^  the  attorneys  therein  named,  "  to  appear  in  the  said  Court 

Anderson  •'  »  rr 

and  Another  of  Queen's  Bench,  for  us,  the  said  F.  H.,  and  G.  H.  H., 
F.  Harrison  and  each  of  us,  jointly  and  severally,  as  of  this  present 
and  Another.  E^ster  Term,  Trinity  Terra  next,  or  any  other  subsequent 
Term ;  and  then  and  there  to  receive  a  declaration,  &c. ,  and, 
thereupon,  to  confess  the  said  action,  or  else  to  suffer  judgment 
by  nil  dicit,  or  otherwise,  to  pass  against  us,  or  either  of  us, 
in  the  said  action,  and  to  be  forthwith  entered  up  against  us, 
or  either  of  us,  of  record  of  the  same  Court"  Default  having 
been  made  in  the  payment  of  the  annuity,  the  plaintiff 
signed  judgment  on  the  7th  of  December,  1841,  ^'as  of 
Michaelmas  Term,  1841,"  which  was  entered  according  to 
the  usual  course  of  practice,  in  the  book  of  judgments  of 
that  Term.  On  the  8th  of  December,  in  the  same  year,  a 
writ  of  capias  ad  satisfaciendum  was  issued  for  the  amount 
of  the  arrears  of  annuity,  and  costs  of  the  judgment  and 
execution.  Application  was  then  made  by  the  defendant, 
F.  Harrison,  to  set  aside  the  annuity,  the  indenture  and 
warrant  of  attorney  given  for  securing  the  same,  and  the 
judgment  entered  up  thereon,  and  all  subsequent  proceed- 
ings; and  a  rule  nisi  was  accordingly  granted  on  the  19th 
of  January,  1842.  This  rule  was  on  hearing,  discharged 
with  costs,  and  a  sum  of  13/.  15$.  2d,,  which  had  been  paid 
into  Court,  by  the  defendants,  under  a  Judge's  order,  was 
ordered  to  be  paid  to  the  plaintiffs.  Further  arrears  of  the 
annuity  having  accrued  due,  the  plaintiiis,  on  the  29th  of 
May,  1843,  issued  another  writ  of  ca.  sa.,  under  which  the 
defendant,  F.  Harrison,  was  arrested  on  the  18  th  of  May, 
in  the  present  year,  from  which  arrest  he  now  sought  to  be 
discharged;  on  the  ground,  that  according  to  the  recent 
decisions  on  the  subject,  the  judgment  was  improperly 
signed  in  Vacation.  It  was  submitted,  that  this  objection 
however  valid  it  might  be,  came  too  late.  That  conceding 
the  judgment  to  be  improperly  signed,  it,  at  most,  amounted 
only  to  an  irregularity,  Bate  v.  Latcrence  (a) ;  and  this  irre- 
(a)  Ante,  p.  83. 
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1844.        that  when  a  party  is  in  execution  on  a  judgment  which  is  a 
Andekson     '^"ll^^y*  there  is  no  limitation  of  time  within  which  he  must 
and  Another    apply  for  his  discharge.     But  this  is  a  peculiar  case ;  for 
F.  Ha&ribon   here  the  defendant  has  been  already  before  the  Court,  and 
an     no  er.    ^^^^  ^^  presumed  to  have  then  come  prepared  to  object  on 
every  ground  in  his  power.     Now  although  it  is  true  that 
the  motion  on  that  occasion  was  merely  to  set  aside  the 
annuity,  yet  we  find  that  it  was  also  to  set  aside  the  warrant 
of  attorney  and  judgment  thereon.     At  that  time,  the  party 
either  brought  the  objection  now  urged  before  the  Court, 
or  he  did  not     If  he  did  not,  he  did  not  avail  himself  of  all 
the  grounds  of  objection,  which  he  might  have  done  at  the 
time,  and  it  is  now  too  late  to  bring  them  forward.     If  he 
did,  as  the  Court  then  discharged  the  rule,  I  must  assume 
that  in  so  doing,  they  held  the  judgment  to  be  regular ;  and 
I  cannot  now  review  their  decision.     The  rule  must  there- 
fore be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 


Wright  v.  Burroughes  and  Others. 

The  defendants  J.  HE  usual  rule  had  been  obtained  in  this  case  for  costs 
rule  for*TOsts*  of  the  day,  for  not  proceeding  to  trial  according  to  notice, 
of  the  day  for    ^^^  ^jj^  Master  had  taxed  the  costs,  and  indorsed  his  alio- 

not  proceeding 

to  trial,  on  catur  for  38i  on  the  back  of  the  rule.     The  defendant  had 

Master  had  then  taken  out  a  rule,  calling  on  the  plaintiff  to  pay  these 

saiwlaui.  The  costs,  but  being  unable  to  serve  it,  he  had  taken  out  another 

Court  dis-  Yvle^  Calling  on  the  plaintiff  to  pay  the  costs,  and  also  the 

8e<^uent  rule  costs  of  the  two  Hiles,  on  an  affidavit  that  plaintiff  had  been 

Se  pUintil'  °°  keeping  out  of  the  way  to  avoid  service  of  the  former  rule. 

to  pay  the 
amount  so 
taxed.  Dowdeswell  shewed  cause.     These  two  latter  rules  were 

unnecessary,  and  the  plaintiff  should  not  be  called  upon  to 

pay  the  costs  of  them.     The  rule  for  the  costs  of  the  day, 

when  it  had  the  Master's  allocatur  indorsed  on  it,  was  a 
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Wright 

V, 
BURROUGHES 

and  Others. 


Lush,  in  support  of  the  rule.  It  does  not  appear  in  the 
report  of  Hodsan  v.  Patterson,  that  the  attention  of  the 
Court  was  called  to  the  peculiar  terms  of  the  rule,  which 
are,  '^  that  the  attorneys  of  both  parties  shall  attend  the 
Master,  and  he  shall  examine  the  matter,  and  tax  the  de- 
fendant his  costs,  for  that  the  plaintiff  hath  not  proceeded 
to  trial  pursuant  to  his  notice,  which  costs,  when  taxed, 
shall  be  paid  by  the  plaintiff,  if  it  shall  appear  to  the 
Master  that  costs  ought  to  be  paid  ^  (a).  It  is  clear,  that 
upon  principle,  this  rule  stands  in  the  same  light,  as  an 
order  of  reference.  After  the  allowance  of  the  Master, 
the  party  might  have  the  same  objections  to  make,  as  in 
the  case  of  an  award. 


WiGHTifAN,  J. — I  think  this  rule  must  be  discharged. 
The  case  in  the  Court  of  Common  Pleas  is  precisely  in 
point,  and  I  discharge  this  rule  on  the  ground  of  that  de- 
cision. I  refrain  from  expressing  any  opinion  as  to  the 
question,  whether  the  defendant  is  at  liberty  to  issue 
execution. 

Rule  discharged. 
(a)  Chitty'a  Prac.  Forms,  p.  6l6,  5th  ed. 


In  ejectment,  a 
eontent  rule, 
not  entitled  in 
the  cause,  was 
delivered  with 
a  pica  pro- 
perly entitled. 
The  plaintiff 
having  signed 
jnd^ent 
against  the 
casual  ejector, 
The  Court 
refused  to  set 
aside  the 
judgment  as 
irr^ular. 


Doe  dem.  Hunchecorne  v.  Roe. 

JLjUSH  applied  to  set  aside  the  judgment,  which  had  been 
signed  against  the  casual  ejector  in  the  above  action,  and 
that  the  tenant  in  possession  should  have  leave  to  amend 
the  consent  rule,  by  adding  the  title  of  the  cause  thereto. 
The  tenant  in  possession  had  delivered  a  plea  within  the 
proper  time,  but  the  consent  rule,  which  was  annexed  to 
the  plea,  was  not  entitled  at  all ;  and  it  was  supposed  that 
on  this  ground  the  plaintiff  had  chosen  to  treat  it  as 
irregular,   and   had,   therefore,   signed    judgment.      The 
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A  rule  to  set 
aside  a  judg- 
mcnt  irregular- 
ly signed,  and 
to  sign  judg. 
roent  anew,  at 
the  instance  of 
the  party  sin. 
ing  It,  is  only 
a  rule  nisi  in 
the  first  in- 
stance. 


Bennett  t?.  Simmons. 

TJnTHANK  applied  for  leave  on  the  part  of  the  plaintiff 
to  set  aside  a  judgment  which  he  had  signed  on  a  warrant 
of  attorney  given  by  the  defendant  in  the  above  cause,  and 
to  sign  judgment  anew.  The  reason  for  making  this 
application  was,  that  the  warrant  of  attorney  authorized 
judgment  to  be  signed  "as  of  a  Term,"  and  the  judgment 
had  been  signed  in  Vacation,  which  according  to  the 
recent  decisions  on  the  subject,  rendered  it  irregular  (a). 


Coleridge,  J. — It  must  be  a  rule  nisi  only;  as  the 
defendant  may  be  able  to  shew  that  the  judgment  already 
signed  has  been  satisfied. 

Rule  nisi. 

(o)  See  Bate  ▼.  Lotorence^  ante,  p.  83»  and  the  cases  there  cited. 


a  habeas  cor- 
pus,  it  ap- 
peared that 
the  prisoner 


Regina  v.  Fuller. 

On  return  to       |  HE   retum   to   a  habeas  corpus,  stated  the  followinff 
warrant  of  commitment : — 

"  Huntingdonshire,  to  wit  To  the  constables  of  Hun- 
was  in  custody  tingdon,  and  also  to  the  keeper  of  the  House  of  Correction 
by  virtue  of  a  *=*        '  ^ 

warrant  of  at  Great  Stukcley,  in  the  county  of  Huntingdon.  Whereas 
on  an  adju.  John  Fuller,  late  of  Fenstanton,  in  the  said  county,  horse 
m^^tl!on  ^^*^^'"»  ^^  ^y  an  order,  dated  the  29th  of  April,  1844, 
a  complaint  under  the  hands  and  seals  of  Thomas  Skeels  Fryer,  Esq., 
and  the  Reverend  Edward  Martin  Peck,  clerk,  two  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Huntingdon, 
(residing  near  the  place  where  the  goods  and  chattels 
hereinafter   mentioned    were    removed,   and    not    being 


m  writing, 
under  the  1 1 
Geo.  2.C.  19, 
s.  4,  for  fraud- 
ulent removal 
of  goods;  but 
it  no  where 
appeared,  on 
the  face  of  the 
adjudication,  or  of  the  commitment,  that  the  oomplaint,  in  respect  of  which  the  magistrates  pro- 


ceeded, was  made  in  writing  hy  the  landlord,  his  bailiff,  servant,  or  agent :  Held,  a  fatal  defect. 


and  that  the  prisoner  was  entiti 


)▼  tfae  lani 
;ied  to  be 


iplain 
baili 


discharged. 


tcs  pn 
i  defec 


100 


CASES   ON   POINTS   OF   PRACTICE,    Q.    B. 


1844. 


Regina 

V. 

Fuller. 


complaint,  in  respect  of  which  the  magistrates  proceeded  to 
adjudicate,  was  made  by  the  landlord  or  his  bailiff,  &c.,  in 
writing. 

Peck,  clerk,  two  of  her  Majesty's 
justices  of  the  peace,  in  and  for 
the  said  county  of  Huntingdon, 
residing  near  the  place  where  the 
goods  and    chattels    hereinafter 
mentioned,  were    removed,   and 
not  being  interested  in  the  lands 
or  tenements,  from  whence  the 
same  were  removed,  whose  hands 
and  seals  are  hereunto  subscribed 
and  set.     Whereas  John  Fuller, 
late  of  Fenstanton,  in  the  county 
of  Huntingdon,  hath  been  duly 
charged,  in  writing,  before  T.  S. 
Fryer,    Esq.,    and    the   Rev.  J. 
Linton,  clerk,  two  of  her   Ma- 
jesty's justices  of  the  peace  for 
the  said  county,  residing  near  the 
place  where  the  goods  and  chat- 
tels hereinafter  mentioned,  were 
removed,  and  not  being  interested 
in  the  lands  or  tenements  from 
whence  the  same  were  removed* 
with  having,  on  or  about  the  3rd 
day  of  April,  1844,  fraudulently 
and  clandestinely  removed   and 
conveyed    away  his    goods   and 
chattels,  to  wit,   not  exceeding 
the  value  of  50/.  from  his  dwell- 
ing-house and  premises  in   the 
parish    of    Fenstanton,    in    the 
county  of  Huntingdon,  to  certain 
premises  in  the  parish  of  Cot- 
tenham,  in  the  county  of  Cam- 
bridge, to  prevent  J.   Beck,  of 
Fenstanton,  aforesaid,  gent.,  from 
distraining  the  said  goods   and 
chattels,  for  arrears  of  rent  due  to 
him  for  the  said  dwelling-house 
and   premises,    to    the    25th    of 
March  last  past:   And  whereas 
the  said  T.  S.  Fryer,  Esq.,  and 
the  Rev.  J.  Linton,  clerk,  as  such 


justices,  having  summoned  the 
said  J.  Fuller,  to  appear  before 
two  of  her  Majesty's  justices  of 
the  peace  for  the  said   county; 
and  we,  the  undersigned  justices, 
being  two  of  her  Majesty's  jus- 
tices of  the  peace  for  the  said 
county,    having    duly  examined 
the  fact,  and  all  proper  witnesses 
upon  oath ;  and  it  appearing  and 
being    fully  proved    upon  oath 
before  us,   that  the  said    John 
Fuller  did,  on  the  said  3rd  day  of 
April,  in   the  year  aforesaid,  so 
fraudulently    and    clandestinely 
remove,  and    convey   away  the 
said  goods  and  chattels  as  afore- 
said, being  of  the  value  of  10/.,  to 
prevent  the  said  J.  Beck  from 
distraining  the  said  goods  and 
chattels,  for  the  said  arrears  of 
rent,  contrary  to  the  statute  in 
such  case  made  and  provided : 
We,  the  said  undersigned  jus- 
tices, do,  therefore,  this  29th  day 
of  April,   1844,  determine   and 
adjudge  that  the  said  J.  Fuller  is 
guilty  of  the  offence  with  which 
he  is  charged  as  aforesaid,  and 
he  is  convicted  thereof:  And  we 
do  hereby  order  and  adjudge  him 
to  pay  the  sum  of  20/.,  being 
double    the    value   of   the   said 
goods  and   chattels,  to  the  said 
J.  Beck,  or  to  T.  Alderton,  his 
bailiff,  servant,  or  agent,  on  or 
before  the  14th  day  of  May,  in 
the  year  aforesaid.     Given  under 
our  hands  and  seals,  at  St.  Ives, 
the  29th  of  April,  1844.    T.  S. 
Fryer,  (L.  S.)  E.  M.  Peck,  (L.  S.)" 
See  an  amended  form  in  Burn's 
Justice,  vol.  1,  p.  1157*  28th  ed 
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1844.        form  in  which  such  instruments  are  ordinarily  drawn  up; 
Regina       ^"*  '^  often  happens  that  a  defective  form  is  in  use  for 
a  considerable  period  of  time  before  the  defect  in  it  is 
discovered.     I  think  this  objection  a  &tal  one,  and  the 
prisoner  must^  consequently,  be  discharged. 

Prisoner  dischaiged. 


Fuller. 


Crutchlet  v.  The  London  and  Birminoham  Railway 
Company. 

It  is  neither        -I-  U£  plaintiff,  in  this  case,  having  been  ruled  to  reply, 

sonable?or*"    ^^^^  ^"^  ^  summons  for  time,  on  the  hearing  of  which  at 

gnntmg  a         Chambers,  a  Judge's  order  was  obtained  in  Term  time,  for 

to  reply,  to       a  Week's  further  time  "  the  plaintiff  replying  issuably ;"  the 

thetermTof ™   plaintiff's  Solicitor  before  and  at  the  time  of  the  making  the 

rej^lyiDg  188U-     order,  objecting  to  be  put  under  these  terms.     On  a  former 

day,  in  this  Term,  Fttzherbert  had  obtained  a  rule,  calling 

on  the  defendants  to  shew  cause,  why  so  much  of  the  said 

order  as  required  the  plaintiff  to  reply  issuably,  should  not 

be  rescinded. 

Bovill  shewed  cause  against  this  rule ;  both  parties  agree- 
ing that  it  should  not  be  argued  as  a  question  for  rescinding 
an  order,  but  as  an  original  application;  and  that  the 
question  to  be  discussed  was,  whether  such  terms  were 
reasonable. 

WiGHTMAN,  J. — I  am  now  to  consider  it  as  an  open 
question,  whether  or  not  it  is  reasonable,  under  the  circum- 
stances, to  impose  upon  the  plaintiff  the  terms  of  replying 
issuably ;  and  I  am  of  opinion  that  it  is  not.  It  is  quite 
new  to  me,  to  hear  of  such  terms  being  imposed,  and  I  have 
never  yet  known  an  instance  of  the  kind.  It  is  |)erfectly 
usual  to  put  defendants  under  terms  to  plead  issuably,  for 
a  defendant   being  allowed  to   put  several   pleas  on  the 
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1844.  "  Parts  of  Lindsey,  Lincolnshire,  to  wit  To  the  constable 

^^^]p^j|^  of  Scamblesby,  in  the  said  parts,  and  to  the  keeper  of  the 
Jacklin.  House  of  Correction  at  Louth,  in  the  said  parts.  Whereas 
information  and  complaint  upon  oath  hath  been  made 
before  us,  John  Fytche,  and  William  Teale  Wilfitt,  Esquires, 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  parts,  by  Thomas  Reading  Grantham  against  William 
Jacklin,  late  of,  &&,  servant  in  husbandry  to  the  said 
T.  R.  Grantham,  that  he  the  said  W.  Jacklin,  having 
contracted  to  serve  the  said  T.  R.  Grantham  in  the  business 
of  husbandry  until  May  day  next,  hath,  during  his  servitude, 
been  guilty  of  divers  misdemeanors,  miscarriages,  and  other 
ill  behaviour  towards  him,  the  said  T.  R.  Grantham,  and 
particularly  on  the  night  of  the  21st  of  March  last,  when  he 
did  purloin  a  quantity  of  barley  to  give  to  the  horses  under 
his  care,  contrary  to  his  master's  express  commands.  And 
whereas  the  said  W.  Jacklin,  in  pursuance  of  our  warrant 
for  that  purpose,  had  appeared  before  us  to  answer  the  said 
complaint,  but  hath  not  proved  that  he  is  not  guilty  of  the 
said  complaint  and  charge.  And  whereas,  in  pursuance  of 
the  statutes  in  that  case  made  and  provided,  we  have  duly 
examined  the  proo&  and  allegations  of  both  the  said 
parties  touching  the  matter  of  the  said  complaint;  and 
upon  due  consideration  had  thereof,  have  adjudged  and 
determined  that  he  the  said  W.  Jacklin  did  contract  as 
aforesaid,  and  hath,  in  his  said  service  and  employment, 
been  guilty  of  divers  misdemeanors,  misconduct,  and  ill 
behaviour  towards  the  said  T.  R.  Grantham,  in  that  he,  the 
said  W.  Jacklin,  did,  on  the  night  of  the  21st  of  March 
last,  purloin  a  quantity  of  barley  to  give  to  the  horses  under 
his  care,  contrary  to  the  express  commands  of  the  said 
T.  R.  Grantham,  and  we  do,  therefore,  hereby  convict 
him,  the  said  W.  Jacklin,  of  the  said  oiFence,  in  pursuance 
of  the  statutes  in  that  case  made  and  provided.  These  are, 
therefore,  to  command  you,  &c."  [Adjudication  of  im- 
prisonment in  the  House  of  Correction  for   two  months. 
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1844.        duty  in  respect  of  the  contract  into  which  the  prisoner  had 

Ex  parte      entered  with  his  master;   and  the  statute  gives  the  magis- 

Jacklin.       trates  no  authority  where  the  misconduct  arises  from  a 

violation  of  duties,  which  the  servant  owes,  independent  of 

his  contract. 

CoLEBiDOE,  J. — Proceedings  of  this  kind  should  not  be 
dealt  with  captiously.  At  the  same  time,  a  statute  of  thb 
nature  cannot  give  power  in  a  case  of  misconduct,  which  is 
not  reasonably  within  the  execution  of  the  contract,  in 
respect  of  which  the  magistrates  have  jurisdiction.  Other- 
wise, the  magistrates  might  inflict  a  heavier  or  slighter 
punishment  than  the  party  is  liable  to  by  law.  It  is,  therefore, 
important  that  the  contract  should  be  correctly  stated,  in 
order  that  the  Court  may  see,  whether  the  misconduct 
complained  of,  is  in  violation  of  its  terms.  I  do  not  however 
rely  upon  the  fact,  that  the  offence  for  which  the  prisoner 
is  committed,  is  not  shewn  to  be  in  breach  of  his  contract ; 
because,  taking  it  any  way,  I  think  that  it  sufficiently  api)ears 
that  a  substantive  felony  has  been  committed:  and  that 
being  so,  the  prisoner  is  entitled  to  have  his  case  con- 
sidered by  a  jury,  and  the  maoistrates  had  no  jurisdiction. 
The  rule  must,  therefore,  be  made  absolute  in  the  alternative. 

Rule  absolute  (a). 
(a)  It  was  drawn  up,  by  consent,  for  the  discbarge  of  tbe  prisoner. 


Harris  v.  Peck. 

Where  a  war.  A  RULE  nisi  had  been  obtained  to  set  aside  an  appear- 
WM  dire^'d  to  ^^<^^9  which  had  been  entered  for  the  defendant  in  this 

J.  W.  C   and 

H.  J.,  •*  attorneys  of  his  Majesty's  Court  of  Kind's  Bench,"  authorizing  them  "  to  appear  for  the 
defendant,  as  of/*  &c.,  and  "there  to  receive  a  declaration  for  him  ;**  and  thereupon,  **  to  suiTcr 
judgment  &c.,  to  be  forthwith  entered  up  against  him  of  record  of  the  said  Court ;''  and  the 
defeasance  provided  that  it  should  not  be  necessary  to  revive  the  judgment  after  the  lapse  of  a 
year  and  a  day,  "any  rule,  &c.,  in  the  said  Court  of  Kin^*s  Bench,  to  the  contrary  notwith- 
standing:" Held,  that  an  appearance  was  properly  entered  for  the  defendant  in  the  Court  of 
King's  Kench,  no  other  Court  being  mentioneo  in  the  warrant  of  attorney. 
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warrant  to  enter  an  appearance  in  any  one  of  the  superior 
(Courts,  and  has,  therefore,  been  sufficiently  complied  with, 
by  entering  an  appearance  in  this.  It  cannot  be  disputed 
that  the  warrant  authorizes  a  judgment  in  this  Court ;  and 
if  so,  then  it  shall  be  taken  to  authorize  all  the  prior  pro- 
ceedings necessary  for  signing  judgment ;  and  the  former 
portion  of  the  warrant  is  mere  surplusage. 


Butty  in  support  of  the  rule.  The  terms  of  an  instrument 
of  this  nature,  are  to  be  construed  strictly.  There  is  no 
power  here  to  enter  an  appearance  in  this  Court,  Till  that 
step  has  been  taken,  all  subsequent  proceedings  are  void. 


WiGHTMAN,  J. — I  entertained  a  strong  opinion,  when 
thb  motion  was  first  made,  that  the  objection  was  a  ground- 
less one ;  and  now  upon  looking  at  the  terms  of  the  warrant, 
I  am  satisfied  that  it  is  so.  There  is  only  one  Court 
mentioned  throughout  the  whole  of  the  instrument,  and 
the  appearance  has  been  entered  in  that  Court  The  rule 
must,  therefore,  be  discharged. 

Rule  discharged  (a). 


(a)  The  rule  was  discharged 
"  with  costs ;"  but  on  the  ground 
that  there  had  been  a  former  ap  • 
plication  to  a  Judge  at  Chambers, 


to  set  aside  the  same  judgment, 
on  which  occasion,  the  present 
objection  was  not  taken. 


Page  v.  South. 

Where  a  war-  -"  UTT  had  obtained  a  rule,  calling  on  the  plaintiff  to 
auAoriied im^  shew   cause,  why  the   appearance,  declaration,  judgment 

appearance  to 

be  entered  in  an  action  for  200t,  and  judgment  to  be  sufiered  in  the  same  action  for  the  said, 
(leaving  a  blank) ;  and  an  appearance  was  accordingly  entered,  and  judgment  sirned  for  200/., 
together  with  the  costs  of  the  suit,  amounting  to  3/  10«. ;  and  afterwards  a  scire  facias  was  sued 
out  to  revive  the  judgment,  and  judgment  obtained  thereon  by  default,  and  the  defendant,  who 
was  in  custody,  was  charged  in  execution,  under  a  habeas  corpus  ad  satis&ciendum  at  the  suit  of 
the  plaintiff:  Held,  on  motion  to  set  aside  the  judgment  and  to  discharge  the  defendant  out  of 
custody  ;  that  the  judgment  for  costs  was  not  authorized  by  the  warrant  of  attorney,  and  was 
therefore  a  nullity,  and  must  be  set  aside  in  toto ;  and  that  the  Court  could  not  amend  it,  by 
striking  out  that  part  which  rcferrc<l  to  the  costs,  without  a  rule  to  amend. 
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1844.        1839 ;  and  also  6/.  4^.9  and  interest  at  4/.  per  cent,  irom 
19th  December,  1843." 

Ltuh  shewed  cause.  The  objection  on  which  the  de- 
fendant relies  is,  that  the  warrant  does  not  authorize 
a  judgment  for  damages.  But  nominal  damages  are  a 
legal  incident  to  every  debt  recovered,  and  the  plaintiff  is 
entitled  to  costs  under  the  Statute  of  Gloucester.  The 
intention  of  the  parties,  which  is  to  bo  collected  from 
the  whole  of  the  instrument  taken  together,  Famell  v. 
Adams  (a),  clearly  is,  that  a  judgment  should  be  entered  up 
with  all  its  usual  legal  incidents.  The  defendant,  however, 
is  precluded  from  taking  the  objection  now.  He  should 
have  pleaded  to  the  scire  facias,  or  objected  to  the 
judgment  originally  obtained ;  and  not  having  done  so,  he 
is  estopped  from  objecting  to  the  fresh  judgment  on  the 
scire  fitcias.  Besides,  even  supposing  the  objection  could 
prevail,  the  judgment  would  still  remain  good  as  to  the 
debt,  and  the  Court  would  not  disturb  that  part  of  it  The 
Court,  in  such  a  case,  would  act  upon  the  same  principle 
as  governs  a  Court  of  error,  when  it  reverses,  as  it  frequently 
does,  a  judgment  as  to  part.  Bourne  v.  Gatliffe  {b\ 

Buttf  in  support  of  the  rule.  In  order  to  entitle  to  costs, 
the  party  must  recover  damages.  Here,  there  was  no 
power  to  sign  judgment  for  damages ;  and  the  judgment 
must  strictly  follow  the  terms  of  the  warrant ;  Harris  v. 
fFade  (c).  In  Paris  v.  Wilkinson  (d),  it  was  held,  that 
where  a  plaintiff  entered  up  judgment  in  debt  on  a 
mutuatus,  on  a  warrant  of  attorney  to  enter  up  judgment 
in  debt  on  a  bond,  the  Court  would  set  it  aside  as  irregular. 
The  judgment  in  debt  may  be  for  the  debt  only,  without 
damages ;  therefore,  this  judgment  was  a  nullity,  and  the 

(a)  1  Dowl.  869,  N.  S.  (c)  1  Chit.  Rep.  322. 

(6)  In  Dom.   Proc.     Not  yet         {d)  8  Term  Rep.  163. 
reported. 
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the  16th  of  February,  instead  of  the  14th;  and  the  date  of 
the  return  day,  as  the  19th  of  February,  instead  of  the  16th 
or  21st ;  though  through  what  cause  these  errors  had  arisen, 
did  not  appear. 

H.  S.  Wilde,  having  obtained  a  rule  to  set  aside  the  writ 
of  trial  and  all  subsequent  proceedings  (a)  ; 

Thomns  now  shewed  cause,  and  was  proceeding  to  use  an 
affidavit,  when 

H.  S.  Wilde  objected  that  the  jurat  of  it  was  defective. 
It  was  as  follows :  ^*  Sworn  at  the  Central  Criminal  in  the 
City  of  London,  this  18th  day  of  April,  1844,  before  me, 
J.  Williams,*^  It  should  appear  where  the  affidavit  is  sworn. 
Here  the  description  is  unintelligible,  and  not  being  sworn 
in  Court  or  at  Chambers,  it  does  not  follow  that  the  signature 
thereto  attached,  is  the  signature  of  the  learned  Judge  of 
the  same  name. 

CoLERmoE,  J. — (after  conferring  with  the  Judges  in  full 
Court)  I  do  not  think  this  a  sufficient  objection  to  the 
affidavit  It  is  entitled  in  this  Court,  and  the  jurat  states 
that  it  is  sworn  in  the  City  of  London.  Then  comes  the 
name  of  a  learned  Judge  of  this  Court,  before  whom  it  was 
sworn,  and  as  he  would  have  authority  to  take  it  any  where, 
I  think  there  is  no  sufficient  objection  to  its  being  read. 

Thomas,  The  plaintiff  had  a  right  to  alter  the  date  of 
the  return  day  upon  re-sealing  it.  At  any  rate,  this  is  a 
mere  irregularity,  and  the  defendant,  if  seeking  to  avail 
himself  of  it,  should  have  applied  sooner. 

H.  S.  Wilde,  in  support  of  the  rule.  The  plaintiff 
perhaps  might,  by  order  of  the  Court,  amend  his  writ  of 

(a)  In  EaBter  Term. 
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1844.  ^     teste  and  return,  which  he  had  over  the  first  writ,  and  he 


Thomas  ^^^^  not  apply  to  the  Judge  to  order  the  issuing  of  another 
Stannaway  ^"^  because  he  has  already  determined  that  the  issue  is 
one  fit  to  be  tried  by  the  sheriff.  But  in  the  present  case, 
the  plaintiff  has  taken  upon  him  to  alter  an  existing  and 
operative  writ  in  a  material  part, — ^a  writ  in  which,  at  that 
time,  the  defendant  had  an  interest  equal  to  his  own, — ^which 
had  passed  out  of  the  plaintiff's  control,  and  was  properly  in 
the  custody  of  the  sheriff.  I  think  the  plaintiff  had  no 
right  to  do  this,  and  that  resealing  the  writ  did  not  cure  the 
objection.  It  is  quite  clear  that  the  proper  course  was  to 
have  applied  to  a  Judge,  for  leave  to  alter  the  return  day, 
and  although  in  the  present  instance  the  alteration  was 
perfectly  harmless ;  yet  to  permit  this  unauthorized  dealing 
with  a  writ  in  operation,  may  lead  to  serious  inconvenience 
in  many  supposable  future  cases.  I  think,  however,  that 
this  amounted  only  to  an  irregularity,  and  that  the  sheriff 
had  still  jurisdiction  to  try  the  case,  when  he  did.  The 
defendant  therefore  was  bound  to  apply  promptly ;  but  this 
occurring  in  February,  and  being  then  known  by  him,  he 
made  an  ineffectual  application  to  a  Judge  in  Chambers 
which  failed  through  his  own  want  of  preparation,  and  did 
not  come  to  the  Court  till  late  in  Easter  Tenn.  He  has, 
therefore,  clearly  waived  it 

The  second  objection  is  that  of  a  variance  between  the 
writ,  and  the  setting  it  out  in  the  issue,  both  as  to  the  teste 
and  return.  It  was  not  at  all  clearly  explained  how  this  had 
arisen ;  it  is,  however,  no  more  than  an  irregularity ;  and 
if  the  defendant  had  moved  to  set  aside  the  proceedings  in 
consequence  of  it,  in  due  time,  the  Court,  on  the  prayer  of 
the  plaintiff,  would  no  doubt  have  amended  it ;  but  as  I  have 
before  observed,  the  defendant  has  come  so  late,  that  all 
mere  irregularities  are  waived.  The  rule,  therefore,  on 
both  points  will  be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 
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the  plaintiff  consenting  to  stay  all  proceedings  in  the  action 
for  a  certain  space  of  time. 

Accordingly,  in  pursuance  of  this  arrangement,  the 
plaintiff's  attorneys,  on  the  1st  of  August,  wrote  the  fol- 
lowing letter  to  the  sheriff's  officers,  countermanding  the 
execution  of  the  writ 

"  In  the  Queen's  Bench. 

"  Howard  v.  Cauty. 
"  We   hereby   withdraw   the   writ   of   capias  ad  satis- 
faciendum issued  in  this  cause,  and  request  you  not  to 
execute  the  same. 

"  Beck  and  Flower. 
"  Ut  Augusty  1843.*' 
"To  the  Sheriff  of  Middlesex, 
and  to  Messrs.  Selby  and  Mott,  his  oflScers." 

The  writ  was  accordingly  never  attempted  to  be  exe- 
cuted ;  but  it  did  not  appear  that  it  was  taken  out  of  the 
sheriff's  office.  On  the  22nd  of  September,  the  defendant 
was  arrested  by  the  same  officers  on  another  writ  of  ca.  sa. 
issued  at  the  suit  of  one  Sir  Robert  Gill,  Knt,  and  ulti- 
mately committed  to  the  custody  of  the  keeper  of  the 
Queen's  prison.  The  defendant,  in  the  meanwhile,  not 
having  complied  with  his  undertaking,  the  plaintiff  sued  out 
a  writ  of  testatum  fieri  facias  directed  to  the  sheriff  of 
Merionethshire,  under  which  certain  goods  of  the  defendant 
were  levied  on  the  30th  of  September,  and  a  portion  of  the 
debt  realized.  On  the  14th  day  of  May,  1844,  the  plain- 
tiff lodged  a  writ  of  habeas  corpus  ad  satisfaciendum  with 
the  keeper  of  the  Queen's  prison,  for  the  purpose  of 
charging  the  defendant  in  execution  in  this  suit,  and  on 
the  23rd  of  May,  the  defendant  was  accoixlingly  brought 
up  and  chargeil  in  execution.  The  defendant  had  ruled 
the  sheriff  to  return  the  first  writ  of  ca.  sa.  which  he  had 
accordingly  done  on  the  22nd  of  May,  with  this  indorse- 
ment, "  I  humbly  certify  and  return,  that  by  the  instructions 
of  the  within  named  Frank  Howard,  I  forbore  the  execution 
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of  this  writ.     The  answer  of  John  Kennedy  Hooper,  Esq.,        1H44. 
Samuel  Pileher,  Esq.,  sheriff."  ^HowIrT^ 


Corrie  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  writ  of  habeas  corpus  ad  satisfaciendum, 
and  all  subsequent  proceedings  should  not  be  set  aside,  and 
why  defendant  should  not  be  discharged  out  of  custody,  as 
to  the  execution  at  the  suit  of  the  plaintiff,  and  why  the 
plaintiff  should  not  pay  the  costs  of  the  application. 

Unthank  now  shewed  cause.  The  question  is,  whether 
the  defendant  was  ever  in  custody  under  the  first  writ  of 
ca.  sa.  at  the  suit  of  the  plaintiff;  and  it  is  submitted  that 
he  never  was.  The  plaintiff  had  withdrawn  that  writ  by 
the  direction  which  he  gave  on  the  1st  of  August,  through 
his  attorney,  to  the  sheriff's  officer  to  that  effect  Barker 
V.  St.  Quintin  {a)  shews,  that  a  sheriff  to  whom  a  writ  of 
ca.  sa.  is  delivered,  is  bound  to  obey  the  directions  of  the 
plaintiff  respecting  it ;  and  if  he  arrests  the  defendant  after 
notice  from  the  plaintiff  not  to  execute  it,  he  is  liable  in 
trespass.  And  Hunt  v.  Hooper  {h)  shews  that  a  writ  is  so 
far  withdrawn  under  such  circumstances,  that  the  sheriff  is 
bound  to  give  priority  in  execution  to  a  subsequent  writ. 
It  is  tnie,  that  in  the  case  of  Arundel  v.  Chitty  (c),  the 
plaintiff  directed  the  sheriff  not  to  execute  a  writ  of  ca.  sa. 
which  he  had  lodged  with  him,  unless  defendant  should  be 
in  his  custody ;  and  although  the  defendant  came  into  his 
custody  wrongftilly,  and  in  a  sense  which  the  plaintiff  did 
not  mean,  the  writ  was  held  to  attach :  but  in  the  present 
case  there  was  no  such  direction  at  all ;  the  order  here 
was  positive  not  to  execute  the  writ.  As  to  the  objection, 
that  part  of  the  debt  has  been  satisfied  by  the  fieri  facias, 
and  that  the  writ  of  habeas  corpus  ad  satisfaciendum  does 
not  mention  that  fact,  the  case  of  Green  v.  Foster  (d)  shews 
that  it  is  not  necessary  that  it  should. 

(a)  Ante^  vol.  I,  p.  542  ;  See  (c)  1  Dowl.  499. 

S.  C.  12  M.  &  W.  441.  (d;  2  Dowl.  191. 

(6;  Ante,  vol.  1,  p.  626. 


V. 

Cauty. 


118  CASES  ON   POINTS  OF    PRACTICE,    Q.    B. 

1844.  Carrie f  in  support  of  the  rule.     It  is  submitted,  that  the 

Howard       ^^cfendant  was  in  the  custody  of  the  sheriff  under  the  first 
»•  writ  of  ca.  sa.,  at  the  suit  of  the  plaintiff.     The  alleged 

withdrawal  of  the  writ  is  a  mere  notice  to  the  sheriff's 
officer  not  to  execute  the  warrant,  and  the  writ  itself  still 
remains  in  its  original  force,  in  the  hands  of  the  sheriff.  A 
party  taken  by  him  into  custody,  is  in  his  custody  under 
all  the  writs  against  that  party  in  the  sheriff's  office.  The 
warrant  is  unnecessary,  except  for  the  purpose  of  appre- 
hending the  party.  It  is  by  virtue  of  the  writ  that  the 
sheriff  has  him  in  custody.  The  present  direction,  there- 
fore, was  no  direction  to  the  sheriff  as  to  the  writ,  but 
simply  a  direction  to  the  officer  as  to  the  warrant. 
[  Wightmafiy  J. — Is  not  a  notice  to  the  officer  in  a  case  like 
the  present,  a  notice  to  the  sheriff?]  I  apprehend,  not. 
In  Barker  v.  St,  Quintin  {a)  the  notice  not  to  execute  the 
writ  would  seem  to  have  been  given  to  the  sheriff.  [Wight- 
many  J. — Do  you  mean  to  contend,  that  if  the  sheriff  had 
arrested  the  defendant  in  the  present  case,  after  the  notice 
to  his  officer,  he  would  not  have  been  liable  to  an  action  of 
trespass  at  the  suit  of  the  defendant  ?]  The  sheriff  might, 
perhaps,  have  issued  another  warrant,  and  so  have  legally 
arrested  the  defendant  The  officer  is  merely  an  agent  to 
arrest,  and  not  an  agent  to  receive  notices. 

WiQHTMAN,  J. — That  perhaps  may  be  so  in  ordinary 
cases ;  but  here  the  notice  not  to  execute  the  warrant  was 
given  to  the  same  officers  who  took  the  defendant  into  cus- 
tody at  the  suit  of  the  third  party.  They  had  been  named 
in  the  first  instance,  by  the  plaintiff's  attorneys,  to  execute 
the  writ.  It  is  quite  clear,  therefore,  that  the  defendant 
never  was  in  execution  at  the  plaintiff's  suit  under  the 
first  writ  That  writ  has,  consequently,  never  been  exe- 
cuted ;  and  not  having  been  executed,  the  subsequent 
process  has  been  regular.  This  rule  must,  therefore,  be 
discharged. 

Rule  discharged,  without  costs. 
(a)  Ante,  vol   1,  p.  542  ;  See  S.  C.  12  M.  &  W.  441. 
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1844.  action,  as  also  of  an  unsuccessful  attempt  on  the  part  of 
Doe^dem.  Evans  to  Set  aside  the  judgment,  still  remained  unpaid.  A 
Evans  ^vle  similar  in  effect  to  the  present  one  had  been  taken 
Snead  out  before  Mr.  Justice  Erskine  at  Chambers,  who,  after 
taking  time  to  consider,  had  discharged  it ;  but  the  present 
application  was  made  with  that  learned  Judge's  permission. 
Besides  the  above  mentioned  property,  Mrs.  Bowen  also 
left  lands  in  Glamorganshire;  and  in  1829,  the  said  T* 
Snead  had  brought  an  action  of  ejectment  against  the 
present  lessor  of  the  plaintiff,  to  recover  possession  of  them, 
but  elected  to  be  nonsuited ;  and  in  the  same  year  brought 
another  action  for  the  same  lands,  but  did  not  proceed  to 
trial  pursuant  to  notice,  whereupon  the  then  defendant, 
Evans,  obtained  an  order  for  costs  of  the  day.  Snead  then 
obtained  a  rule  nisi  to  set  aside  the  order,  which  was  dis- 
charged with  costs ;  since  which  no  further  step  had  been 
taken  with  regard  to  the  Glamorganshire  property. 

E.  V.  Williams  shewed  cause  against  the  present  rule  (a). 
If  this  ejectment  is  to  be  stayed  till  the  costs  of  the  action 
in  1843  be  paid,  then  the  costs  of  the  former  action 
respecting  the  Glamorganshire  property  in  1829,  should 
also  be  taken  into  account,  and  in  that  case,  there  would 
be  a  large  balance  in  favour  of  the  present  lessor  of  the 
plaintiff.  The  defendants  claim  as  representatives  of 
T.  Snead,  their  father,  and  though  the  property  is  not  the 
same,  the  title  through  which  it  is  claimed  is  the  same.  If 
he  were  alive,  and  making  the  present  application,  it  is 
submitted  the  answer  would  be  good  as  against  him ;  it 
ought,  therefore,  to  be  good  as  against  the  defendants,  who 
claim  under  the  same  title.  Doe  dem.  Rees  v.  Thomas  (b). 
[Wightman,  J. — The  difficulty  is,  that  you  should  have 
made  this  answer  to  the  ejectment  in  1843,  and  that  not 
doing  so,  may  be  construed  as  a  waiver.  It  is  extremely 
inconvenient  to  go  back  beyond  the  costs  of  one  ejectment. 

(a)  In  Easter  Term.  (6)  4  A,  &  E.  348. 
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The  particular  circamstances  of  this  case,  however,  may  1844 
take  it  out  of  what  I  conceive  to  be  a  useful  general  rule. 
Have  you  any  case  where  a  party  has  been  allowed  to  set 
up  a  claim  to  costs  on  which  he  might  have  stayed 
proceedings  on  a  former  action  ?  The  affidavits,  at  least, 
should  state  some  reason  for  not  doing  so.]  From  the  &cts 
as  detailed  in  the  affidavits,  it  is  clear  that  there  was  no 
opportunity  for  making  such  an  application,  as  the  lessor  of 
the  plaintiff  was  ignorant  of  the  existence  of  the  action. 

BramweUy  in  support  of  the  rule.  If  this  objection  to 
the  present  application  is  tenable,  it  would  have  been  good 
ground  for  staying  proceedings  when  the  present  lessor 
of  the  plaintiff  was  sued  by  the  now  defendants.  He  should 
have  applied  to  stay  proceedings  in  the  action  in  1843. 
He  must  have  had  notice  of  the  proceedings,  unless  the 
Court  will  suppose  an  action  of  ejectment  can  be  brought 
without  notice  to  the  defendant.  His  laches  must  have 
been  great,  when  the  Court  refused  to  set  aside  the  judg- 
ment against  him,  and  his  laches  can  afford  no  answer  on 
the  present  occasion.  [Wightmany  J. — It  seems  clear  that 
the  omission  to  defend  the  ejectment  in  1843,  was  entirely 
through  mistake.]  It  by  no  means  follows  that  the  title  of 
the  defendants  is  the  same  as  that  of  T.  Snead  in  1829 ; 
they  have  in  addition  a  title  by  estoppel.  There  is  no 
authority  to  shew  that  where  a  party  has  two  tides,  and 
litigates  one,  he  may  be  compelled  to  stay  proceedings 
until  he  pays  costs  incurred  in  a  former  litigation  of  the 
other.  It  would  create  endless  confusion,  if  parties  were 
permitted  to  enter  into  the  question  of  the  payments  of 
costs  of  former  actions,  incurred  at  such  a  distant  period  of 
time.    He  cited  also  Doe  dem.  Thomas  v.  Shadwell  {a). 

Cur.  adv.  vuli. 
(a)  7  Dowl.  527. 
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1844. 

' V ' 

006  dem* 
Eyanb 

9, 

Snead 
tndOthen. 


WioHTMAN,  J. — Having  perused  the  affidavits,  I  am  of 
opinion  that  this  rule  should  be  discharged,  unless  the 
defendants  undertake  not  to  set  up  the  tide  which  was  in 
contest  before.  If,  therefore,  they  will  give  an  undertaking 
not  to  avail  themselves  of  the  title  of  T.  Snead,  save  by 
estoppel,  the  rule  will  be  absolute  ;  otherwise,  it  will  be 
discharged  without  costs,  (a) 


(a;  In  consequence  of  a  diffi- 
culty in  settling  the  terms  of  the 


Rule  accordingly. 

undertaking,  the  rule  was  subse- 
quently discharged. 


Whitehead  v.  Harrison  (a). 
{In  the  full  Court.) 


In  detinue 
onaeommon 
bailment,  a 


is  bad  on  de- 
moirer. 


Detinue.  The  declaration  alleged  that  the  plaintiff 
heretofore,  &c,  delivered  to  the  defendant  a  certain  in- 
tho  baibnent,  denture  of  the  plaintiff,  that  is  to  say,  a  certain  indenture 
bearing  date,  &c.,  and  purporting  to  be  made  between,  &c. 
of  great  value,  to  wit,  of  the  value  of,  &c.,  to  be  re-delivered 
by  the  defendant  to  the  plaintiff,  when  the  defendant  should 
be  thereunto  afterwards  requested.  Yet  the  defendant, 
although  he  was  afterwards,  to  wit,  on,  &c.,  requested  by 
the  plaintiff  so  to  do,  hath  not  as  yet  delivered  the  said 
indenture,  &c. 

The  defendant  pleaded  amongst  other  pleas,  the  fol- 
lowing : 

That  the  plaintiff  did  not  deliver  to  the  defendant  the 
indenture  in  the  declaration  mentioned,  to  be  delivered  by 
the  defendant  to  the  plaintiff,  when  he  the  defendant 
should  be  thereunto,  afterwards,  requested,  modo  et 
forma,  &c. 


(fl)  See  this  case,  ante,  vol.  1,  p.  706. 
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To  which  the  plaintiff  demurred,  and  the  defendant        1844. 
jomed  in  demurrer.  ^^^^^^^u 


Addison,  in  support  of  the  demurrer.  In  detinue  on  a 
common  bailment,  it  is  the  wrongful  detainer  which  is  the 
real  gist  of  the  action  ;  and  it  is  not  founded  on  the 
contract  to  re-deliver,  which  is  indeed  an  immaterial 
averment,  and  mere  matter  of  inducement,  Bateman  v. 
Elman  (a),  Gkdstune  v.  Hewitt  {h\  BroadbentY.  Ledward{c)y 
Bro,  Abr,  tit  "Detinue  des  Biens,^  and  Walker  v.  Jones (d). 
l^Patteson,  J. — Suppose  the  defendant  were  to  traverse  that 
the  indenture  was  the  property  of  the  plaintiff,  could  the 
plaintiff  rely,  by  way  of  estoppel,  on  the  delivery  to  the 
defendant  as  alleged ;  and  if  not,  is  not  that  allowing  the 
defendant  to  give  a  defence  in  evidence,  which  you  deny  is 
the  subject-matter  of  a  plea?]  It  is  submitted,  that  the 
mode  of  delivery  is  immaterial,  the  detainer  being  the  real 
gist  of  the  action.  [^Patteson,  J. — Suppose  there  were  no 
allegation  of  property  in  the  plaintiff?]  Then  he  could  not 
recover,  as  he  would  fail  to  show,  on  the  &ce  of  the  decla- 
ration, any  right  to  maintain  the  action.  The  property  in 
the  plaintiff,  and  the  wrongful  detainer  by  the  defendant, 
are  the  two  material  propositions  on  which  the  action  is 
founded;  but  they  need  not  be  proved  with  the  same 
strictness  as  in  an  action  on  the  contract,  Broadbent  v. 
L0edward{e\  Jones  v.  Dowle  (f) ;  which  shews  that  this  is  an 
action  in  the  nature  of  a  tort,  and,  therefore,  that  the  terms 
of  the  delivery  are  mere  matter  of  inducement,  and  not 
traversable.  Mr.  Baron  Bayley,  in  the  case  of  Gledstane  v. 
Hewitt  (j/)y  says,  "  The  authorities  seem  to  shew  that  though 
a  bailment  is  stated  in  the  declaration,  it  is  not  an  essential 


(a)  Cro.  Ells.  866.  Ce)  11  A.  &  E.  209 ;  See  S.  C. 

{b)  1  Cr.  &  J.  565 ;  See  S.  C.  1  3  P.  &  D.  45. 
Tyr.  445  ;  1  Price's  P.  C.  71.  (/)  9  M.  &  W.  19 ;  See  S.  C. 

(c)  II  A.  &  E.  209;  Sec  S.  C.  1  Dowl.  391,  N.  S. 
3  P.  &  D.  45.  (g)  1  Cr.  &  J.  573;  See  S.  C. 

{d)  2  Cr.  &  M.  672.  1  Tyr.  445 ;  1  Price's  P.  C.  71. 


V. 

Habrison. 
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1844.       part  of  the  declaration,  and  the  plaintiff  is  not  tied  down 

^    "^  to  the  species  of  bailment  stated  in  the  declaration,  and  if 

9'  he  can  make  out  that  he  was  entitled  to  the  possession  and 

H  A  RRIflO W 

re-delivery  of  the  goods,  and  that  the  defendant  wrongfully 
withheld  them,  he  will  be  entitled  to  recover."  Milk  v. 
Graham  {a)  may  be  cited  on  the  other  side :  but  there  was 
no  decision  on  this  point  in  that  case.  It  shews,  however, 
that  detinue  may  be  brought  against  an  infant,  which 
could  not  be  the  case  if  the  action  were  founded  on  the 
contract. 

J.  Henderson^  contrit.  This  is  the  only  plea  by  which 
the  defendant  can  raise  the  proposed  defence,  under  the  New 
Rules.  Formerly,  the  matter  would  have  been  put  in  issue 
under  the  plea  of  non  detinet,  MiUs  v.  Graham.  There 
are  two  forms  of  declaring  in  detinue,  the  one  in  detinue 
sur  trover;  the  other,  as  in  the  present  case,  on  a  bailment. 
The  old  precedents,  it  seems,  had  no  allegation  that  the 
goods  were  the  property  of  the  plaintiff;  and  the  defendant 
was  liable  in  this  action,  on  a  bailment,  upon  proof  that  he 
had  received  them  from  the  plaintiff;  except  where  the 
Court  decreed  relief  by  garnishment,  RasL  Ent.  pp.  210, 
211,  Brown's  Ent.  p.  147 ;  Roll  Abr.  p.  606  ;  as  in  Bich  v. 
Aldred{b).  There  HoUy  C.  J.,  held,  that  if  A.  bail  the 
goods  of  C.  to  B.,  and  C.  bring  detinue  against  6.  for 
them,  B.  may  plead  the  bailment  to  him  by  A.,  to  be  re- 
delivered to  A.,  and  so  bring  in  A.  as  garnishee,  to  inter- 
plead with  C.  It,  therefore,  seems  clear,  that  the  bailment 
is  not  put  in  issue  by  a  plea  denying  the  property  in  the 
plaintiff.  It  is  also  clear,  from  the  case  of  Mills  v.  Graham, 
that  the  plea  of  non  detinet  would  have  put  the  bailment 
in  issue,  before  the  New  Rules;  and  those  Rules  take  away 
no  defence  which  before  existed;  but  only  regulate  the 
mode  in  which  the  issue  shall  be  raised.  In  some  cases, 
no  doubt,  a  special  traverse  would  be  desirable ;  but  here 
the  plea,  in  effect,  shews,  that  the  goods  were  not  delivered 
(a)  I  N.  R  140.  ib)  6  Mod.  216. 


Harrison. 
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to  the  defendant  on  the  terms  mentioned  in  the  declaration.        1 844. 

Suppose  the  indenture  had  been  delivered  on  a  bailment    ,i;    "*       ' 
*^*^        ,         ^        ,  Whitehead 

to  re-deiiver  in  six  months,  or  on  payment  of  50/. ;  would 
not  a  traverse  of  these  statements  be  material  ?  But  when 
the  time  had  elapsed,  or  the  money  been  paid,  it  would 
then  become  a  bailment  to  re-deliver  on  request  The 
present  question  has  nothing  to  do  with  the  property.  It 
is  like  the  case  of  goods  sold  and  delivered,  where  it  is  not 
necessary  to  insert  any  allegation  that  the  goods  are  the 
property  of  the  plaintiff.  The  case  of  Lane  v.  Tetoson  {a\ 
is  not  against  the  view  here  contended  for.  That  only 
decides  that  a  defence  of  lien  may  be  given  in  evidence 
under  a  plea  denying  the  plaintiff's  property.  GUdstane  v* 
Hewitt  {b)  is  not  in  point ;  or  if  it  is,  so  &r  it  is  not  law. 
Walker  v.  Jones  (e)  was  decided  in  the  same  Term,  in  which 
the  New  Rules  were  made,  and,  therefore,  most  probably 
did  not  come  within  their  operation.  So  also,  Bateman  v. 
Ebnan  {d)  was  before  the  New  Rules ;  and  neither  of  these 
decisions  go  further  than  that  of  Gledstane  v.  Hewitt. 

AddisoHy  in  reply.  The  New  Rules  make  no  alteration 
in  the  materiality  of  averments  in  pleading,  [^Coleridffe,  J. 
— Suppose  the  plaintiff's  only  title  is  that  of  the  bailment?] 
It  cannot  affect  the  question  of  the  wrongful  detention, 
which  is  the  only  subject  of  this  action,  in  what  manner  the 
defendant  became  enabled  to  detain  the  goods.  [^Pattesauy 
J. — The  question  after  all  comes  to  this ;  whether  the 
plaintiff's  title  arises  from  the  property  in  the  goods,  or 
from  the  contract  of  bailment.  Suppose  the  old  form  of 
declaring  were  used,  leaving  out  the  allegation  of  property 
in  the  plaintiff.]  The  plaintiff  would  still  have  to  prove 
his  right  to  have  the  goods  re-delivered  to  him,  Phillips  v. 
Robinson  (e\  Mason  v,  FameU  (f). 

Cur,  adv.  vult. 

(a)  12  A.  &  E.  116,  n.;  See  (i)  Cro.  Eliz.  866. 
8.  C.  1  G.  &  D.  584.  (e)  4  Bing.  106;  Stt  S.  C.  12 

(b)  1  Cr.  &  J.  565 ;  See  S.  C.  Moore,  308. 
1  Tyr.  445  ;  1  Price's  P.  C.  71.  (/)  Ante,  vol.  1,  p.  676. 

W  2  Cr.  &  M.  672. 
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1844.  Lord  Denman,  C.  J,,  now  delivered  the  judgment  of 

Whitehead   ^®  Court. — [After  shortly  stating  the  pleadings,  his  Lord- 
^-  ship  proceeded  thus.]     There  is  no  doubt  that  before  the 

New  Rules,  a  common  bailment  was  not  traversable,  as 
was  decided  in  the  case  of  Gkdstane  v.  Hewitt  {a)y  and  in  that 
of  Walker  v.  Jones  {h) ;  and  the  only  question  is,  whether  the 
New  Rule,  that  the  plea  of  non  detinet  shall  operate  as  a 
simple  denial  of  the  detainer,  makes  any  difference.  On 
the  part  of  the  defendant  it  was  argued,  that  the  property 
of  the  plaintiff  could  not  be  traversed,  as  the  words  **  of  the 
plmntiff,"  are  not  material,  and  are  not  to  be  found  in  the 
entries  in  the  older  books ;  and  as  the  case  of  the  plaintiff 
might  merely  consist  of  some  attempt  to  prove  an  actual 
contract,  there  is  no  other  way  of  putting  the  plaintiff  upon 
proof  of  his  case  :  that  it  would  be  most  unjust  therefore  to 
compel  the  defendant  by  a  special  traverse,  to  take  upon 
himself  the  onus  of  proof,  instead  of  being  able  in  this,  as 
in  all  other  cases,  to  put  the  plaintiff  on  proof  of  his  right 
The  plaintiff,  on  the  other  hand,  relies  on  the  authorities, 
which  shew  that  notwithstanding  the  averment  of  the 
bailment,  he  is  at  liberty  to  prove  any  other  mode  by 
which  the  goods  may  have  come  into  the  hands  of  the 
defendant,  and,  consequently,  that  the  bailment  is  not 
traversable.  A  recent  decision  in  the  Exchequer  (c),  which 
has  been  cited  at  the  Bar,  favours  this  view  of  the  case ; 
and  however  hard  it  may  appear  upon  the  defendant,  we 
feel  ourselves  bound  by  the  authorities  to  hold  that  a  plea 
traversing  a  common  bailment  is  bad.  It  may  seem,  that 
some  alteration  ought  to  be  made  in  the  declaration,  and 
that  the  plaintiff  ought  to  be  bound  to  state  the  bailment 
truly,  and  then  it  would  be  traversable;  but  until  such 
alteration  is  made  by  the  proper  authorities,  we  feel  bound 
to  act  on  the  decided  cases ;  and  our  judgment  will,  there- 
fore, be  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 

(a)  I  Cr.  &  J.  666 :  See  S.  C.  (c)  Mason  v.  FameU,  ante,  vol. 

1  Tyr.  445 ;  I  Price's  P.  C.  41.  1,  p.  570. 

{b)  2  Cr.  &  M.  672. 
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^ V ' 

Aij>EB80N  V.  Thomab  Waibtell  and  Henry  Waistell. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  ^^  •«*»«i  of 
why  the  Master  should  not  review  his  taxation  in  the  above  assanit  and 
cause.     The  action  was  trespass  for  assault  and  battery,  bro^ta^inrt 
and  the  defendant,  Henry  Waistell.  who  was  a  minor,  had  * ^•"•r^xi 

''  son.     roe  son 

appeared  by  his  next  friend,  Thomas  Waistell,  the  other  wbo  was « 
defendant.       The    defendants  had   jointly  pleaded    not  edbyhisft^ 
goflty,  and   the  defendant,   Thomas  Waistell,  had  also  ^5S^^t^°^ 
pleaded  by  himself  two  special  pleas,  which  it  is  unnecessary  f^^^y-    '^^ 
to  particularize.     On  the  trial,  the  jury  found  a  verdict  of  ed  by  attorney, 
guilty,  with  lOL  daoiages  against  the  defendant,  Thomas  ^o  ^tecial 
Waistell,  and  not  guilty  against  Henry  Waistell.     Upon  jJ^^iJ^^ 
the  taxation  before  the  Master,  he  allowed  the  plaintiff  his  P^^  against 

the  father,  and 

full  costs  of  suit,  amounting  to  12SL  lis.  Id.;  but  to  the  infaToorof 
defendant,  Henry  Waistell,  he  only  allowed  23i  7s.  2d.  iJJ^on  ioT" 
for  his  costs.     In  this  sum  there  was  only  a  iruinea  allowed  V^^  ^^  ^^^ 

•^       ^  tion  of  costs : 

for  the  attorney's  expenses  of  attending  at  the  trial  at  it  appeared, 

Liverpool,  and  only  the  expenses  of  three  sheets  of  the  had  allowed  to 

brief,  the  same  brief  including  the  defence  of  both  the  goln'^^f^'^* 

defendants,  and  he  refused  to  allow  any  mileage  for  the  attorney's  ex- 

r  .  penses  for 

attorney's  expenses  in  travelling  from  Richmond,  in  York-  attending  the 
shire,  where  the  assault  took  place,  and  near  to  which  he  po^i^  ^J^^  qq]' 


resided,  to  Liverpool.     He  had  allowed  the  moiety  of  the  Ihree^s^^tTI? 
expenses  of  one  only  of  two  witnesses,  who  were  subpoenaed  the  brief,  the 
to  prove,  amongst  other  facts  applicable  to  the  joint  defence,  eluding  the 
a  conversation  with  the  plaintiff,  in  which  he  spoke  of  the  botrthe  de- 
defendant,  Henry,  as  not  having  been  concerned  in  the  ^?"*^^^'  ^^ 

assault.  had  refused  to 

allow  any 
mileage  for 

CowUnff  shewed  cause.     In   strictness,   the   defendant,  ex^^J^^f/' 
Henry  Waistell,  is  not  entitled  to  any  costs  at  all.     Being  travelling  from 

Richmond  in 
Yorkshire, 
where  the  assault  took  place,  and  near  to  which  he  resided,  to  Liverpool.     The  Master  had  also 
refosed  to  allow  the  moiety  of  a  witness's  expenses,  who  was  called  tor  the  joint  defence,  as  well 
as  incidentalljr  for  that  of  the  son  :  The  Court  ordered  a  reviewal  of  the  taxation,  except  as  to 
the  expenses  of  the  brief. 


128  CASES  ON   POINTS  OF   PRACTICE^   Q.    B. 

1844.       a  minor  he  is  not  liable  for  costs,  and  according  to  the 
T    "^  recent  work  of  Mr.  Deur.  an  the  Practice  of  the  Court  of 

AT.0ER80N  '  . 

».  Exchequer^  p.  230,  "  to  entitle  one  of  two  defendants  in  a 

and  Another,  joint  action,  to  his  aliquot  portion  of  costs,  he  must  satisfy 
the  Master  that  he  is  liable  to  the  attorney  for  the  same, 
^citing  Bartholomew  v.  Stevens^  7  Dofol  808,)  and  to  do 
this,  he  must  shew  a  joint  retainer  and  a  joint  liability." 
[Wightman^  J. — The  Master,  however,  has  allowed  him 
some  costs ;  the  question  therefore  is,  whether  he  has 
allowed  him  sufficient  Upon  what  principle  has  the 
Master  proceeded  in  this  taxation  ?]  The  rule  upon  which 
the  Master  has  proceeded  is  to  be  found  in  GambreU  v. 
Earl  Falmouth  (a),  ^^  that  the  successful  defendant  is  to  be 
allowed  all  his  separate  costs,  and  prima  fiu^ie  an  aliquot 
part  of  the  joint  costs,  unless  the  Master  is  satisfied  that 
some  smaller  proportion  should  be  allowed  by  reason  of  any 
special  circumstances."  This  rule  is  recc^ised  and  con- 
firmed by  the  subsequent  case  of  Norman  v.  Climenson  (ft). 
Here  the  Master  has  found  that  there  were  special  cir- 
cumstances. With  respect  to  the  expenses  of  the  brief,  he 
has  found  that  only  three  sheets  of  it  applied  to  the  de- 
fendant, Henry  Waistell*s  case,  the  rest  applying  exclusively 
to  that  of  the  other  defendant  In  both  the  cases  cited, 
the  defendants  pleaded  the  same  pleas.  As  to  the  dis- 
allowance of  the  expenses  of  a  certain  witness  on  the  part 
of  the  defendants,  the  Master  thought  that  the  evidence  of 
one  only  applied  to  the  case  of  Henry  Waistell,  as  well  as 
to  that  of  Thomas,  and  that  all  the  rest  applied  solely  to 
the  case  of  Thomas.  As  to  the  moiety  of  the  expenses  of 
the  attorney,  the  Master  considered  the  substantial  case 
was  against  the  defendant  Thomas,  and  that  the  other  de- 
fendant scarcely  required  an  attorney  at  all.  [Wtghtman^ 
J. — Suppose  the  defendant  Henry  Waistell  had  appeared 
alone,  would  he  not  have  been  entitled  to  expenses  of  an 

(a)  5  A.  &  E.  403 ;  See  S.  C.  6  N.  &  M.  859. 

(ft)  1  Dowl.  718,  N.  S. ;  See  S.  C.  4  M.  &  G.  283 ;  4  Scott,  N.  R,  735. 
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attorney  ?]     The  3  &  4  Wm.  4,  c.  42,  s.  32,  only  gives  the        1844. 

saccessful  defendant  his  reasonable  costs ;  it  is  submitted,     aldemon 

that  in  this  case  he  has  had  his  reasonable  costs.  ^- 

Waistell 
and  Another. 

BHss,  in  support  of  the  rule.  As  to  the  witness,  whose 
expenses  the  Master  has  disallowed  to  the  defendant 
Henry ;  it  may  be  true,  that  the  chief  effect  of  his  evi- 
dence was  in  &vour  of  the  defendant  Thomas ;  because, 
in  point  of  fact,  there  was  no  case  at  all  against  Henry. 
But  the  defendant  Henry  is  entitled  to  a  moiety  of  his 
expenses,  if  his  testimony  would  have  exculpated  him 
firom  a  share  in  the  transaction.  This  witness  could  have 
proved  conversations  with  the  plaintiff,  shewing  that  the 
defendant  Henry  had  taken  no  part  in  the  assault ;  and  if  a 
plaintiff  chooses  to  place  a  perfect  stranger  in  the  position 
of  a  defendant,  for  the  purpose,  it  may  be,  of  depriving 
the  real  defendant  of  the  benefit  of  his  testimony,  he  must 
be  prepared,  in  the  event  of  not  succeeding  in  the  action, 
to  pay  the  expenses  of  such  witnesses  as  that  defendant 
may  call  to  prove  his  defence.  As  respects  the  moiety  of 
the  attorney's  expenses,  we  are  clearly  entitled  to  that. 
The  attorney  comes  from  Richmond,  in  Yorkshire,  where 
this  quarrel  took  place,  to  Liverpool,  where  this  action 
is  tried,  and  attends  equally  for  the  defence  of  both 
defendants. 

WiOHTMAN,  J.— It  seems  to  me,  that  the  matter  should 
be  referred  back  to  the  Master  with  respect  to  the  expenses 
of  the  attorney,  and  the  costs  of  the  witness.  I  do  not 
say  how  much  he  should  allow  in  respect  of  these  expenses. 
I  do  not  say  he  should  allow  half  of  the  witness's  expenses, 
nor  need  he  allow  half  of  the  attorney's  expenses.  Prima 
fecie,  however,  the  successful  defendant  is  entitled  to  the 
hal£     I  will  not  interfere  with  the  expenses  of  the  brief. 

Rule  absolute  accordingly. 

VOL.  If.  K  D.    &   Ji. 
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Where  an 
attorney  had 
died  intestate, 
with  whom  the 
applicant  was 
serving  his 
articles  of 
clerkship,  and 
his  widow  was 
a  minor,  and 
no  letters  of 
administration 
were  likely  to 
be  taken  out ; 
the  Court 
granted  a  rule 
calling  on  the 
widow  to  shew 
cause,  why  the 
applicant,  who 
was  of  age, 
should  not  be 
at  liberty  to  re- 
article  himself 
for  the  remain- 
der of  the 
term  which  he 
had  to  serve. 


Ex  parte  Lewis. 

JWLr.  lewis  had  been  articled  to  an  attorney  of  the 
name  of  Chilton,  in  May,  1839,  for  the  term  of  five  years; 
and  his  articles  of  clerkship  had  been  regularly  assigned  in 
February,  1843,  to  an  attorney  of  the  name  of  Jones,  who 
was  carrying  on  business  in  partnership  with  a  Mr.  Morris. 
Mr.  Lewis  continued  regularly  to  serve  Jones  till  his  death 
in  May  last,  since  which  time  he  had  continued  to  serve 
Mr.  Morris,  his  partner.  Jones's  widow  was  a  minor,  and 
upon  inquiry,  there  appeared  at  present,  no  probability, 
that  any  one  would  take  out  administration  to  his  effects. 

Merewether  now  moved,  that  Mr.  Lewis,  having  served 
with  Mr.  Morris,  should  be  admitted  on  such  service ;  or  at 
all  events,  that  as  he  was  of  age,  he  might  be  permitted  to 
bind  himself  for  the  remainder  of  the  term  he  had  to  serve, 
to  any  attorney  he  might  think  fit 

Williams,  J. — As  his  service  is  incomplete,  it  b  im- 
possible that  I  should  grant  the  first  part  of  your  motion. 
He  may,  however,  have  a  rule,  calling  on  the  widow  of  Mr. 
Jones,  to  shew  cause,  why  he  should  not  be  at  liberty  to 
enter  into  articles  with  Mr.  Morris,  or  any  other  attorney 
who  is  willing  to  take  him  for  the  remainder  of  the  term  he 
ought  to  serve. 

Rule  accordingly. 


Baduam  v.  Bateman. 

Where  a  writ  SmYTHIES  having  obtained  a  rule  nisi  for  setting  aside 
returnable  on  a  writ  of  distringas  for  irregularity,  with  costs,  on  the 
Term,°app^La-  g^und  that  it  was  returnable  on  a  day  out  of  Term, 

tion  to  set  it 

aside  may  be  made  more  than  eight  days  after  execution,  as  it  cannot  be  amended. 


' — V " 

Baoham 

V. 

Bateman. 
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Price  shewed  cause.     The  motion  is  made  too  late,  being        1844. 
on  the  eleventh  day  after  execution,  if  the  writ  is  only  irre- 
gular, for  then  the  motion  must  be  made  within  eight  days, 
Alexander  v.  Smith  (a);  and  if  void,  it  cannot  be  set  aside 
for  irregularity  within  the  terms  of  this  rule. 

SmythieMy  in  support  of  the  rule.  In  the  case  cited,  the 
irregularity  was  the  absence  of  indorsement,  which  does  not 
make  the  writ  void  by  rule,  M.  T.,  3  Wm.  4,  r.  5,  but  is 
an  amendable  defect ;  here  the  writ  is  void,  Kenworihy  v. 
Peppiat  {b) ;  and  proceedings  founded  on  it  might  be  set 
aside  after  eight  days,  and,  therefore,  the  writ  itsel£  In 
the  case  just  cited,  the  writ  was  set  aside  as  void,  on  a  rule 
in  the  terms  of  this. 

WioHTMAN,  J. — The  writ  cannot  be  amended,  and  it  is 
not  the  less  irregular,  because  the  defect  is  vital. 

Rule  absolute. 

(a)  Ante,  vol.  1,  p.  467 ;  See  S.  C.  12  M.  &  W.  30. 
(6)  4  B.  &  A.  288. 


Williams  and  Others,  Executors  of  Jones  v.  Downman. 
{In  the  full  Court.) 

1  HIS  was  a  rule  (a)  calling  on  the  above-named  plaintifis  After  judg- 

.  Ill  T  •^/••/•»       mentofnon- 

to  shew  cause,  why  all  proceedings  on  a  wnt  of  scire  fisicias  suit,  on  a  rale 

which  had  been  sued  out  by  them  in  the  above  action,  !^?  °®!L*!!r* 

*f  '   eonun^^  on  to 

be  argued, 
(a)  The  rale  nisi  was  obtained  in  the  Bail  Court,  before  Wight-  the  parties,  at 
m^tm    f  ^^  suggestion 

"*"'•'•  of  the  Court, 

agreed  to  state 
the  facts  in  a  special  case,  with  liberty  to  turn  it  into  a  special  verdict,  with  a  view  to  the  ulterior 
remedy  of  a  writ  of  error.  The  Court,  after  judgment  for  the  plaintiff  in  the  Court  below,  and 
a  writ  of  error  sued  out,  stayed  execution  without  requiring  bail  in  error. 

Qmttre,  if  the  Court  have  any  power  to  stay  proceedings  without  bail  in  error,  under  the 
6  Geo.  4,  e.  96  ;  except  in  cases  of  judgment  by  default. 

k2 
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should  not  be  stayed  under  the  following  circumstances  :— 
Jones,  the  original  plaintiff,  had  brought  an  action  in  the 
Court  of  Exchequer,  against  the  defendant  on  a  guarantee, 
in  which  the  question  was,  whether  the  defendant  had 
promised  in  his  individual  character,  or  simply  as  agent. 
In  that  action  Jones  recovered  a  verdict  subject  to  a  motion 
for  a  nonsuit,  which,  on  argument,  was  made  absolute. 
He  then  brought  a  similar  action  in  this  Court,  and  was 
nonsuited.  He  afterwards  moved  for  a  new  trial.  On  the 
rule  nisi  being  ai^ued,  the  Court  suggested,  that  the 
facts  should  be  turned  into  a  special  case,  with  liberty 
to  either  party  to  turn  it  into  a  special  verdict,  in  order 
that,  as  the  question  was  one  of  some  difficulty,  the  parties 
might  take  any  ulterior  proceedings  they  might  think 
proper.  This  was  done  accordingly,  the  defendant  waiving 
any  advantage  he  had,  by  the  judgment  of  nonsuit  in  his 
favour.  The  Court  afterwards  gave  judgment  for  Jones, 
and  set  aside  the  judgment  of  nonsuit.  A  special  verdict 
was  then  stated,  and  Jones  signed  judgment  thereon  in 
December,  1842.  In  the  early  part  of  the  same  month, 
and  before  judgment  was  signed,  the  defendant  below  sued 
out  a  writ  of  error,  and  took  out  a  summons  before  a  Judge 
at  Chambers  to  stay  proceedings,  without  putting  in  bail  in 
error.  Pending  this  summons,  and  before  the  allowance  of 
the  writ  of  error,  Jones  died,  in  the  month  of  July,  1843. 
It  appeared  that  the  motion  before  the  learned  Judge  was 
mainly  rested  on  the  ground  of  the  inability  of  the  plaintiff  in 
error  to  obtain  bail ;  but  his  Lordship  not  being  satisfied 
on  the  affidavits,  that  such  was  the  case,  dismissed  the  sum- 
mons ;  as  also  a  subsequent  summons,  which  was  taken  out 
in  the  following  month,  for  the  same  purpose.  Jones  left  a 
will,  by  which  he  appointed  three  executors,  one  of  whom 
was  a  minor.  The  will  was  proved  by  the  two  executors 
at  the  time,  and  by  the  minor  on  his  coming  of  age  in  May, 
1843 ;  but  no  step  had  been  taken  by  them  to  make  them- 
selves parties  to  the  record,  till  in  the  Vacation  after  last 
Hilary  Term,  when  they  sued  out  a  writ  of  scire  facias  to 
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revive   the  judgment     In  consequence  of  the   death   of       1844. 
Jonesy  before  the  allowance  of  the  writ  of  error,  the  plain-     ijvujLiAiiB 
tiff  in  error  had  not  taken  any  further  step ;  but  upon  the     '^^  Otbcn 
present  writ  of  scire  facias  being  sued  out,  lie  had  obtained     Downman. 
a  second  writ  of  error,  returnable  on  the  last  day  of  the 
present   Term.     This  writ  had   been  duly  allowed,   and 
notice  thereof  served  on  the  opposite  parties. 

EvanSj  with  whom  was  J.  Hendersofiy  shewed  cause. 
There  are  three  objections  to  the  present  motion.  First, 
the  pl^ntiff  in  error  should  have  proceeded  with  his  vmt. 
It  was  not  abated  by  the  death  of  Jones.  After  allowing 
it  to  rest  without  taking  any  steps  for  so  long  a  period,  he 
cannot  now  come  to  the  Court  for  relief.  Secondly,  he 
has  made  two  similar  motions  to  a  Judge  at  Chambers,  and 
each  time  the  summons  has  been  dismissed.  Thirdly,  the 
Court  has  no  power  to  entertain  the  motion.  The  statutes, 
3  Jac  1,  c.  8,  and  the  16  &  17  Car.  2,  c.  8,  are  imperative 
that  DO  execution  shall  be  stayed  by  a  writ  of  error,  unless 
bail  is  put  in ;  and  the  authorities  shew  that  the  Court  is 
strict  in  its  practice  in  this  respect,  Abraham  v.  Pugh  (a), 
and  the  cases  there  referred  to.  The  statute  6  Geo.  4,  c.  96, 
which  gives  the  Court  a  discretion  as  to  requiring  bail,  is 
an  act  in  aid  of  the  former  statutes,  and  therefore  will  be 
construed  to  extend  only  to  such  cases  as  do  not  come 
within  the  former  enactments  ;  for  it  contains  no  words 
of  repeal,  Collins  v.  Gwynne  (i).  It  consequently  only 
applies  to  cases  of  judgment  by  default 


ChiUony  with  whom  was  E,  V,  Williams^  in  support  of  the 
role.  The  plaintiff  in  error  was  not  bound  to  proceed  with 
hiB  writ  After  the  death  of  Jones,  he  might  believe  that 
no  one  would  proceed  to  enforce  the  judgment  Besides, 
he  gave  up  his  advantage  in  the  Court  below,  of  the  judg- 
ment of  nonsuit  in  his  favour,  for  the  express  purpose  that 

(a)  5  B.  &  A.  903. 

(6)  9  BiDg.  544  j  See  S.  C.  2  M.  &  Sc.  040. 
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1844.        the  judgment  of  a  Court  of  error  might  be  obtained  ;  and 
^^JJ]J^][^    he  could  not  well  proceed  with  the  writ,  after  the  death  of 
and  Othert    Jones,  as  there  was  no  one  on  whom  to  serve  proceedings, 
DowNMAN.    the  authority  of  Jones's  attorney  having  ceased  with  the 
former's  death.     The  applications  to  a  Judge  at  Chambers 
were  on  a  different  ground;  and  his  Lordship  made  no 
rule,  but  simply  declined  to  interfere  in  the  manner  sug- 
gested.    It  is  doubtful  whether  the  allowance  of  a  writ  of 
error  can  be  pleaded  to  a  scire  facias,  Snook  v.  Mattock  (a). 
The  statute  6  Geo.  4,  c.  96,  gives  the  Court  in  express 
terms  a  discretion,  in  requiring  bail ;  and  though  that  act 
does  not  in  so  many  words  repeal  such  portions  of  the 
former  statutes  as  are  inconsistent  with  it ;  it  roust  be  held 
to  have  virtually  that  effect,  according  to  the  ordinary  con- 
struction to  be  put  upon  subsequent  statutes  on  the  same 
subject  matter.    However,  it  is  not  necessary  to  rely  on  the 
statute  6  Geo.  4,  c.  96,  in  support  of  this  rule ;  as  the  Court 
has  power  of  itself  to  stay  proceedings,  where  they  see  that 
justice  will  be  promoted  by  so  doing,  and  that  the  parties 
are  acting  against  good  faith. 

Cur,  adv,  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court 
[After  briefly  stating  the  facts  of  the  case,  his  Lordship 
proceeded  thus.] — It  was  argued  on  the  part  of  the 
executors,  that  the  Court  had  no  power  to  stay  execution 
after  verdict,  in  consequence  of  a  writ  of  error,  unless  bail 
were  put  in  and  perfected ;  the  statutes  of  James  the  First 
and  of  Charles  the  Second,  giving  them  no  discretion  in 
the  matter,  and  the  statute  of  George  the  Fourth  only 
applying,  as  it  was  contended,  to  the  case  of  judgment  by 
default.  On  the  other  hand,  it  was  contended  by  the 
plaintiff  in  error,  that  the  statute  6  Geo.  4,  c.  96,  in  effect 
gives  the  Court  power,  in  all  cases,  to  stay  execution  without 
bail  in  error.    We  purposely  abstain  from  giving  an  opinion 

(a)  5  A.  &  E.  239 ;  See  S.  C.  6  N  &  M.  783. 
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on  this  point ;  for  we  think  that  the  arrangement  which  was        1 844. 
made  at  the  suggestion  of  the  Court,  involved  almost  a  cer-      wilTiami 
tainty  that  a  writ  of  error  would  be  brought  by  the  unsuc-     •"^  Otbew 
cessfal  party,  whatever  might  be  the  decision  of  this  Court     Downman. 
on  the  special  case ;  and  that  it  is  contrary  to  the  spirit  of 
that  arrangement,  that  bail  in  error  should   be  required. 
The  very  object  of   that  arrangement  was  to  obtain  the 
opinion  of  a  Court  of  error,  and  the  plaintiff  in  error  gave 
up  his  advantage  on  the  &ith  of  that  arrangement    There- 
fore, under  the  special  circumstances  of  this  case,  without 
reference  to  the  statute,  we  hold  that  we  have  power  to 
stay  the  proceedings  without  bail. 

The  only  question  that  remains  is,  whether  the  affidavits 
shew  sufficient  grounds  for  so  doing.  We  are  of  opinion, 
on  the  whole,  that  they  do,  and  that  this  rule  must  be  made 
absolute  without  costs,  the  plaintiff  in  error  undertaking  to 
proceed  with  all  due  diligence. 

Rule  absolute,  accordingly. 


Woodward  and  Another  v.  Meredith. 
J  HE  plaintifis  had  brought  an  action  of  assumpsit  against  The  plaintiffi 

pccovcrco  A 

the  defendant  as  acceptor  of  two  bills  of  exchange,  which  verdict  in  an 
was  tried  at  Guildhall,  at  the  sittings  in  Michaelmas  Term,  J^p^it  on^wo 
1842,  when  a  verdict  was  found   for  the   plaintiffs,  and  bills  of  ex- 

*  coAngc  for 

judgment  signed  on  the  9th  of  January,  1843,  for  68Z.  65.,  68/.  b«.  for 
being  the  amount  of  the  damages  and  costs.     On  the  30th  cwt^^^Aftcr 
of  November,  1842,  a  fiat  in  bankruptcy  had  issued  against  •  **p'"i,^"^* 
the    defendant,   under   which    he   was   duly   adjudged   a  issued  against 
bankrupt     On  the  10th  of  January,  1843,  the  plaintiffs  they  signed 
proved  under  the  fiat,  for  the  amount  of  the  debt  only  in  ^xftcmw^s. 

they  proved 
under  the  commission  for  the  amount  of  the  bills  of  exchange,  the  comroisaioners  refusing  to 
allow  them  to  prove  for  the  costs.  The  bankrupt  never  obtained  his  certificate,  nor  was  any 
dividend  paid  under  the  commission.  The  plaintiffs  subsequently  sued  out  a  writ  of  ftcire  facias 
to  revive  the  judgment,  solely  with  the  view  of  recovering  the  costs.  The  Court  granted  a  rule 
to  stay  proceeding!  on  the  scire  facias. 
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the  action^  the  commissioner  having  refused  to  allow  them 
to  prove  for  the  costs,  on  the  ground  that  the  judgment 
was  signed  after  the  date  of  the  fiat,  and  therefore,  not 
legally  provable  against  the  estate  of  the  bankrupt  On  the 
9  th  of  February,  in  the  present  year,  the  plaintiffs  sued 
out  a  writ  of  scire  facias  to  revive  the  judgment  in  the  said 
action,  solely  with  the  view,  as  it  was  sworn,  of  recovering 
the  costs ;  a  copy  of  the  writ  was  served  the  same  day  on 
the  defendant.  The  defendant  had  not  obtained  his 
certificate,  nor  had  any  dividend  been  declared  under  the 
commission. 


Gray  had  obtained  a  rule,  (a)  calling  on  the  plaintifis  to 
shew  cause  why  all  proceedings  on  the  writ  of  scire  facias 
issued  in  the  above  cause,  and  on  the  judgment  therein 
mentioned,  should  not  be  stayed ;  and  why  the  plaintifis 
should  not  pay  the  costs  of,  and  occasioned  by,  this 
application. 

J,  Henderson  shewed  cause  (^).  The  scire  facias  is  only 
brought  to  recover  the  costs  in  the  action,  the  commissioner 
having  refused  to  allow  the  plaintifis  to  prove  for  them  under 
the  commission.  The  first  objection  to  this  application  is, 
that  it  is  made  too  late.  The  copy  of  the  writ  of  scire 
fiicias  was  served,  on  the  defendant,  on  the  9th  of  February, 
and  no  objection  is  made  till  the  present  month  of  April. 
This  proceeding  by  the  plaintiff,  if  erroneous,  is  but  an 
irregularity,  and  the  defendant  should  have  applied  to  a 
Judge  at  Chambers  to  set  it  aside.  Besides,  the  defendant 
has  not  put  himself  in  a  position  to  make  this  objection,  as 
he  has  not  appeared  to  the  scire  facias.  This  application  is 
under  the  59th  section  of  the  6  Geo.  4,  c.  16,  and  attempts 
to  treat  the  claim  under  a  commission  of  bankruptcy  as  a 
total  relinquishment  of  the  plaintiffs'  debt,  although  no 
dividend   has   been    paid,    and   the   piaintifis   have,  con- 


(a)  In  Easter  Term. 


(6)  In  the  same  Term. 


TRINITY   TERM,    7    VICT. 


137 


sequeody,  derived  no  benefit  therefrom.  I^  indeed,  a 
dividend  had  been  paid,  that  might  have  been  a  satisfitction 
in  part,  and  the  defendant  might  so  have  pleaded  it  in  bar 
to  the  present  action.  If  the  objection  raised  by  thia 
motion  be  a  defence  at  all,  it  would  form  an  answer  to  the 
scire  facias,  and  should  be  pleaded  in  bar.  If  it  may  be 
the  subject  of  a  plea  in  bar,  the  Court  will  leave  the  party 
to  plead  it,  and  will  not  interfere  by  summary  motion. 
There  is  no  instance  of  the  Court  interfering  in  a  matter 
of  this  nature,  by  granting  such  a  rule  as  is  sought  for.  The 
present  motion  is  no  doubt  suggested  by  a  mere  obiter 
dictum  of  Mr.  Justice  Bayley^  in  the  case  of  Harley  v. 
Greenwood  {a\  That  case  decides  that  the  fact  that  the 
plaintiff  has  proved  the  debt  under  a  commission  against 
the  defendant,  cannot  be  pleaded  in  bar  to  an  action  for  the 
same  debt  And  Mr.  Justice  Bayley  there  says  (&),  that 
the  bankrupt  ^'  may  apply  to  the  Chancellor  to  expunge 
the  debt,  or  to  the  Court  in  which  the  action  is  brought,  to 
stay  the  proceedings."  And  he  refers  to  the  case  of 
iVaUon  v.  Medex  (c),  where  he  says  the  latter  course  was 
taken.  In  that  case,  however,  the  rule  to  stay  proceedings 
was  discharged,  on  the  ground  that  the  election  was 
confined  to  the  debt  proved ;  and  the  report  does  not  shew 
that  any  question  was  raised  as  to  the  power  of  the  Court 
to  interfere.  Supposing  this  to  be  a  case  of  the  first 
impression,  the  Court  will  not  interfere;  for  the  59th 
section,  under  which  this  rule  is  sought  to  be  obtained, 
is  directory  only  to  the  commissioners  of  bankruptcy,  as  to 
what  conditions  they  are  to  demand  before  admitting  proof 
of  debt,  and  not  addressed  to  Courts  of  common  law. 
This  may  be  seen  by  the  different  language  used  in  the 
126th  section,  when  the  Courts  of  common  law  are  plainly 
intended  to  be  included.  The  Courts  of  common  law  have 
always  refused  to  interfere  in  matters  of  bankruptcy,  leaving 


1844. 


WOOOWAED 

and  AnoUior 

9. 

Mbebjmth. 


{a)  5  B.  &  A.  95. 
(6)  Id.  p.  103. 


(c)  1  B.  &  A.  121. 
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parties  to  apply  to  the  Bankruptcy  Court,  RVMcLster  v. 
KeU  (a),  Hill  v.  Reeves  (b\  Percy  v.  Powell  (c),  Oliver  v. 
Ames  (d).  There  is  also  a  case  of  Ransford  v.  Barry  {e\ 
which,  if  correctly  reported,  is  directly  in  point  against  the 
present  application.  The  case  of  Atherstane  v.  Huddleston  (f) 
has  no  application  on  the  present  occasion ;  as  there  the 
proof  of  the  debt,  and  the  commencement  of  the  action, 
were  before  the  passing  of  the  statute  49  Geo.  3,  c.  121,  in 
"which  a  similar  clause  as  to  election  was  contained,  and  it 
was  only  necessary  for  the  Court  to  decide  in  that  case 
whether  or  not  that  statute  was  retrospective.  There  are 
several  reasons  why  the  Court  of  Bankruptcy  is  a  more 
convenient  tribunal.  Here  the  proceedings  only  can  be 
stayed,  there  the  debt  may  be  expunged.  Great  injustice 
might  also  arise,  if  Courts  of  common  law  were  to  exercise 
this  power ;  for  the  commission  might  be  fraudulently  sued 
out,  and  after  part  of  a  debt  proved,  a  supersedeas  might 
issue.  He  cited  also  Baker  v.  Ridgioay  {y),  Ex  parte 
Capot  (A> 


Grayy  in  support  of  the  rule.  There  has  been  no  delay 
in  making  the  present  application.  From  the  importance 
of  the  point  involved,  it  could  not  properly  have  been  made 
the  subject  of  a  motion  at  Chambers  in  the  Vacation ;  and 
the  present  rule  was  moved  for  within  the  first  four  days  of 
Term.  It  is  said  the  defendant  should  have  first  appeared 
to  the  scire  facias ;  but  by  so  doing,  the  defendant  might 
possibly  have  waived  his  present  objection,  and  the  instances 
are  numerous,  in  which  a  defendant  is  heard  without  ap- 
pearing. The  defendant  could  not  plead  this  in  bar  of  the 
scire  facias,  as  the  case  of  Harley  v.  Greenwood  (t)  shews 


(a)  1  B.  &  P.  302. 
{Jb)  Id.  p.  424. 
(c)  3  Id.  p.  6. 
{,d)  8  T.  R.  364. 
(0  7  Dowl.  807. 


(/)  2  Taunt.  181. 
{g)  2   Bing.  41 ;   See  S.  C.  9 
Moore,  114. 
{h)  1  Atk.219. 
(0  5  B.  &  A.  96. 
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sQch  a  plea  would  be  demurrable.     The  cases  of  M^Mcuter 
V.  KeU{a\  HiU  v.  Reeve${b\  Percy  v.  PaweU{c\  and  OUner 
▼.  Ames{d),  are  no  longer  applicable.      Those  were  cases 
before  the  passing  of  the  49  Geo.  3>  c.  121 ;  and  at  that 
time,  the  law  undoubtedly  was,  that  the  proof  of  a  debt  by  a 
creditor  under  a  commissiony  was  no  election  by  the  creditor 
to  take  the  benefit  of  the  commission,  so  as  to  relinquish 
his  action.    But  by  section  14  of  that  statute,  it  was  enacted, 
''that  it  shall  not  be  lawful  for  any  creditor  who  has  or 
shall  have  brought  any  action,  or  instituted  any  suit  against 
any  bankrupt  in  respect  of  any  demand  whidi  arose  prior 
to  the  bankruptcy  of  such  bankrupt,  or  which  might  have 
been  proved  as  a  debt  under  the  commission  of  bankrupt 
isBoed  against  such  bankrupt,  to  prove  a  debt  under  such 
commission  for  any  purpose  whatever,  or  to  have  the  claim 
of  a  debt  entered  upon  the  proceedings  under  such  com- 
mission, without  relinquishing  such  action  or  suit,  and  all 
benefit  from  the  same ;  and  that  the  proving  or  so  claiming 
a  debt  under  a  commission  of  bankrupt  by  any  creditor, 
shall  be  deemed  an  election  by  such  creditor,  to  take  the 
benefit  of  such  commission  with  respect  to  the  debt  so 
proved  or  claimed  by  him.**    And  that  provision  has  been 
in  terms  re-enacted  in  the  existing  statute  on  the  subject, 
6  Geo.  4,  c  16,  s.  59.     That  such  was  the  former  state  of 
the  law  before  these  statutes  were  passed,  is  clear  from  the 
cases  of  Ex  parte  Capot  (e).  Ex  parte  Lindsey  (/),  and  Ex 
parte  Darvilliers  (g\  and  from    the  law  as  laid  down  in 
Cookers  Bankrupt  Lawy  6th  ed.  p.  130,  which  was  pub- 
lished before  the  passing  of  these  statutes ;  and  the  case 
there  cited,  of  Oliver  v.  Ames  {h)  recognises  this  as  the  state 
of  the  law.    So  do  the  cases  of  Ex  parte  Sharpe  (i)  and  Ex 
parte   Warwick  {k).      The  case  of  Atherstone  v.  Huddle- 


1844. 

^ V ' 

Woodward 
tnd  Another 

o. 
Meredith. 


(II)  I  B.  &  P. 
{h)  Id.  424. 
(c)  3  Id.  p.  6. 
((/)  8  T.  R.  364 
(e)  1  Atk.  219. 


302. 


(/)   Id.  220. 
(^)  Id.  221. 
(A)  8  T.  R.  364. 
(i)   11  Ves.  203. 
{k)  14  Ves.  138. 


140 


CASES  ON   POIXTS  OF    PRACTICB,   Q.    B. 


1844. 


Woodward 
and  Another 

9. 
MSREOITH. 


Han  (a)f  which  has  been  cited,  occurred  very  soon  after 
the  passing  of  the  49  Geo.  3,  c  121 ;  and  the  only  point 
there  decided  was^  that  that  act  had  not  a  retrospective 
effect  But  in  the  subsequent  case  of  Linging  v.  Comyn  (&), 
where  the  plaintiff  after  judgment  obtained,  proved  his  debt 
under  the  commission,  and  also  proceeded  against  the  bail, 
the  Court  discharged  the  bail  upon  motion.  In  the  case  of 
Watson  V.  Medex{c)  no  objection  was  taken  to  the  juris- 
diction of  the  Court.  Harley  v.  Greenwood  ((/),  came  before 
the  Court  on  demurrer,  and  the  defence  was  there  held 
not  to  be  pleadable  in  bar,  because  it  would  then  be  con- 
cluded by  the  judgment  In  Adames  v.  Bridger  {e)  the 
Court  made  a  rule  absolute  for  a  stay  of  proceedings,  in  an 
action  of  debt,  where  it  was  sworn  that  the  plaintiff  had 
previously  proved  under  the  commission.  In  M'* Master  v. 
KeU{f)y  the  commission  sued  out  by  the  plaintiff  was 
altogether  void,  the  defendant  being  charged  in  execution 
at  the  time  at  the  plaintiff's  suit  Cohen  v.  Cunningham  {g) 
shews  that  a  commission  is  void  under  such  circumstances ; 
there  being  in  point  of  fact  no  petitioning  creditor's  debt. 
As  to  the  case  of  Hansford  v.  Barry  (A),  there  is  clearly 
some  error  in  that  report.  The  real  circumstances  of  that 
case  were,  that  the  commission  of  bankruptcy  was  never 
acted  on ;  and  the  Court  held  that  as  the  plaintiff  had  not 
proved  under  the  commission,  he  could  not  come  within 
the  terms  of  the  act  It  is  said  that  in  the  present  case, 
the  scire  facias  is  only  for  the  costs,  for  which  the  commis^ 
sioners  refused  to  allow  the  plaintiff  to  prove  under  the 
commission ;  but  it  is  apprehended,  that  that  can  make  no 
difference  in  the  decision  to  be  come  to  by  the  Court 


(a)  2Tannt  ISl. 

(6)  Id.  p.  246. 

(c)  1  B.  &  A.  121. 

((/)  5  Id.  95. 

(<?)  8  Bing.  314 :  See  S.  C.  1  M. 
&  Sc.  438.  There  is  a  mistake  in 
the  report,  in  stating  that  the  rule 


was  discharged  ;  the  context 
shews  that  it  must  have  been 
made  absolute. 

(/)  1  B.&P.  302. 

{g)  8  T.  R.  123. 

(A)  7  Dowl.  807. 
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were  discussed  on  this  motion  ;  the  first,  whether  the 
plaintiff  having  made  proof  of  the  debt,  must  be  taken  to 
have  abandoned  the  action  altogether,  under  the  operation 
of  the  6  Geo.  4,  c.  16,  s.  59;  and  secondly,  whether  if 
that  were  so,  the  defendant  could  apply  for  relief  against 
the  scire  facias  by  motion,  or  must  be  compelled  to  plead  to 
the  writ. 

First,  the  words  of  the  section  are  clear,  that  under  the 
circumstances  of  this  case,  the  plaintiff  could  not  prove  the 
debt  without  relinquishing,  not  merely  the  debt,  but  the 
action  or  suit  which  he  had  brought  or  instituted  for  its 
recovery  ;  and  in  the  absence  of  any  authority,  one  could 
hardly  doubt  that  the  relinquishment  of  the  action,  would 
imply  foregoing  of  any  further  proceeding  in  it  for  any 
purpose  whatever.  If  indeed  a  plaintiff  were  at  liberty  to 
proceed  by  scire  facias,  or  any  writ  of  execution  for  the 
costs,  where  judgment  had  been  signed  before  the  proof 
made ;  it  is  difficult  to  say  why  he  might  not  proceed  to 
replication  or  to  trial,  for  the  same  purpose,  where  the 
proof  had  been  made  before  judgment  signed.  I  can  find 
no  authority  which  interferes  with  this  the  plain  construc- 
tion of  the  statute,  nor  was  any  such  cited  at  the  Bar. 

But  it  was  said,  secondly,  that  the  59th  section  of  the 
statute  was  adapted  solely  to  the  Court  of  Equity,  and  could 
not  be  acted  on  by  a  Court  of  law ;  and  this  may  be  true  in 
a  certain  sense.  Indeed  it  is  clear  that  the  proving  the 
debt  could  not  be  pleaded  in  bar  of  the  action.  This  was 
established,  upon  the  same  provision  in  49  Geo.  3,  c.  121, 
by  the  judgments  in  the  case  of  HarUy  v.  Greenwood  (a), 
and  an  additional  reason  is  given  by  the  provisions  at  the 
end  of  the  section  now  in  question,  empowering  the  creditor 
to  proceed  in  his  action,  in  case  the  commission  should  be 
superseded,  which  of  course  he  could  not  do  if  the  action 
had  been  finally  barred.     But  although  in  this  sense  the 


(a)  6  B.  &  A.  95. 
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notice  and  grounds  of  appeal  had  been  duly  served,  and  the 
principal  ground  of  appeal  was  as  follows : — 

**  That  the  said  order  of  removal  is  bad  and  inoperative, 
because  it  was  obtained  and  made,  after  a  previous  order  of 
removal  for  the  said  Harriet  Royle  and  her  children  from 
your  said  parish  of  Cwm,  to  our  said  parish  of  Llangemiew, 
dated  on  or  about  the  6th  December,  1842,  and  under 
the  hands  and  seals  of  H.  L.  T.  and  E.  L.,  two  of  her 
Majesty's  justices,  &c.,  had  been  obtained  by  and  on 
behalf  of  your  said  parish  of  Cwm,  and  served  upon  the 
parish  officers  of  our  said  parish  of  Llangemiew,  and  which 
said  last-mentioned  order  was  duly  appealed  against  by  our 
said  parish  of  Llangemiew,  and  was,  by  an  order  of  the 
Court  of  Quarter  Sessions,  holden  in  and  for  the  county  of 
Flint,  on,  &c.,  duly  quashed  upon  the  said  appeal,  and 
which  said  order  of  sessions  was  obtained  on  behalf  of  our 
said  parish  by  virtue  of  a  written  consent  and  notice,  dated, 
&c.,  under  the  hands  of  the  then  churchwardens  and  over- 
seers of  your  said  parish  of  Cwm.  And  neither  in  the 
written  consent  and  notice,  nor  in  the  said  order  of  sessions, 
in  any  manner  is  it  specified  or  stated  that  the  said  last- 
mentioned  order  of  removal  was  to  be  or  was  quashed  for 
any  defect  of  form ;  but  the  said  Court  of  Quarter  Sessions, 
by  virtue  of  the  said  written  consent  and  notice,  ordered 
the  same  to  be  quashed  generally ;  which  said  decision  was 
and  is  conclusive  between  your  said  parish  of  Cwm.  and  the 
said  parish  of  Llangemiew,  as  to  the  settlement  of  the  said 
Harriet  Royle  and  her  children,  unless  upon  some  new 
ground  of  settlement  or  removal  arising  since  the  said  order 
of  sessions  was  made.'' 

It  appeared  from  the  affidavits  that  on  the  appeal  coming 
on  to  be  heard  at  the  sessions,  the  appellants  relied  on  this 
ground  of  appeal.  The  sessions  book  being  produced,  it 
was  found  that  the  entry  was  in  general  terms :  that  the 
order  be  quashed.  The  respondents  offered  to  shew  by 
evidence,  that  it  was  quashed  on  a  formal  defect  only ; 
namely,  on  the  ground  that  the  examination  of  H.  R.  was 
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case,  and  came  to  a  decision.  Here  they  refused  to  hear 
the  evidence,  and  therefore  cannot  be  said  to  have  decided 
the  point.  It  is  clear,  that  they  ought  to  have  received 
this  evidence;  Rex  v.  fVheelock  (a\  Rex  v.  Justices  of  Lan* 
cashire{b\  Regina  v.  Perranzabuloe  (c).  [^Cokridge,  J. — 
It  will  not,  I  apprehend,  be  contended  on  the  other  side, 
that  the  justices  were  right  in  refusing  to  hear  this 
evidence.] 


HayeSf  contriL  As  the  sessions  have  quashed  the  order 
generally,  it  will  be  taken  that  they  heard  the  case  and 
decided  that  the  objection  was  not  one  merely  of  form. 
[^Coleridge,  J. — The  justices  cannot  be  taken  to  have  heard 
you ;  for  then  they  must  also  have  heard  the  other  side.] 
They  were  the  sole  judges  of  the  point  they  have  under- 
taken to  decide,  namely,  whether  the  former  order  were 
conclusive  or  not;  Rex  v.  Church  Knowle(d).  The  evi- 
dence tendered  would  clearly  have  been  insu£Bcient :  for  it 
amounted  to  nothing  more  than  a  parol  agreement  between 
the  attorneys  on  both  sides.  It  could  not,  therefore,  have 
carried  the  case  further.  At  all  events,  the  Court  of 
Sessions  have  come  to  a  decision  on  this  point,  however 
erroneous  it  may  be :  and  this  Court  will  not,  when  that  is 
the  case,  interfere  by  mandamus.  Rex  v.  Justices  of  Car^ 
narvon  {e\  Rex  v.  Friestan  (/).  The  decision  in  Regina  v. 
Kesteven  (g\  proceeded  on  the  ground  of  the  defect  in  the 
examination  being  a  defect  on  the  merits.  The  present 
is  even  a  stronger  case  ;  and  that  decision  is,  therefore, 
precisely  in  point. 

Coleridge,  J. — I  wish  very  much  that  this  case  had  not 


(a)  5B.  &C.51]. 
(6)  7  B.  &  C.  691. 

(c)  3  Q.  B.  400. 

(d)  7  A.  &  £.  471 ;  See  S.  C. 
2  N.  &  P.  359. 


(e)  4  B.  &  A.  86. 
(/)  5  B.  &  Ad.  597. 
(g)  3  Q.  B.  810;  See  S.  C.  1 
D.  &  M.  113. 
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In  the  matter  of  the  Arbitration  between  the  Rev.  A.  S. 
Warner  and  Others. 

A.  RULE  nisi  had  been  obtained  in  Michaelmas  Term 
last,  on  behalf  of  a  Mr.  Farnel,  to  set  aside  an  award,  under 
the  following  circumstances : 

One  Sarah  Mason,  a  widow,  had  made  a  will ;  whereby 
she  appointed  the  Rev.  A.  S.  Warner  and  Mr.  Farnel,  her 
executors ;  and  devised  and  bequeathed  to  them,  her  free- 
hold, copyhold,  and  leasehold  estates,  and  personal  pro- 
perty ;  upon  trust  to  sell  and  convert  the  same  into  money, 
and  to  pay  her  debts  and  certain  legacies  in  the  first 
instance,  and  to  divide  the  residue  into  nine  parts.  She 
then  bequeathed  a  ninth  part  to  each  of  her  children, 
Henry  John,  Robert,  William,  Mary  Ann  the  wife  of  James 
Norris,  Hannah,  and  Sarah,  absolutely.  She  bequeathed 
another  ninth  for  the  use  of  the  children  of  her  son  John 
Leeds  Mason,  to  be  paid,  applied,  and  disposed  of,  as  he  or 

his  representatives  should  think  fit,  for  their  maintenance 

arisen  between 

the  parties  touching^  the  accuracy  of  certain  statements  of  accounts  delivered  by  N.,  showing 
the  amount  to  which  the  deceased  partner  was  entitled  in  respect  of  the  said  partnership,  &c, 
and  also  touching  several  other  matters  and  things  touching  the  said  account,  and  touching  the 
administration  of  the  estate  of  the  deceased  partner ;  and  witnessed  that  the  parties  acoordmglj . 
agreed  to  refer  the  same,  and  also  all  other  matters  and  things  in  difference  between  the 
said  parties.  The  arbitrator  found  that  a  partnership  had  existed  between  the  said  parties  fnmi 
the  18th  day  of  December,  183-'>,  up  to  the  time  of  the  death  of  the  deceased  partner,  and  that 
a  certain  sum  was  due  as  the  balance  upon  the  account :  Held^  sufficiently  specific  and  certain, 
and  that  he  was  not  bound  to  find  separately  how  much  was  due  under  the  partnership,  under  the 
agreement  in  1 837. 

On  motion  by  an  executor  and  trustee  under  a  will  to  set  aside  an  award  under  a  tabmission 
entered  into  by  himself  and  other  trustees  and  legatees  for  the  purpose  of  ascertaining  the  assets 
and  settling  the  accounts  under  the  will :  Held,  that  it  was  no  objection  that  certain  married  women 
who  took  interests  under  the  will,  which  were  idSfected  by  the  award,  were  parties  to  the  submission ; 
Nor  that  there  were  certain  infant  legatees  who  were  not  bound  thereby,  who  were  also  interested : 
Nor  that  the  matters  submitted  affected  the  trust  estate  of  married  women  and  infants. 

By  the  deed  of  submission,  it  was  covenanted  that  the  parties  thereto  should  execute  all  such 
deeds,  &c.,  as  might  be  requisite  for  putting  an  end  to  the  differences,  and  administering  the 
estate  and  effects,  &c.,  and  carrying  mto  execution,  the  trusts,  &c.,  as  the  arbitrator  should 
direct ;  even  if  such  deed  were  to  be  between  them  and  a  stranger  to  the  submission :  HeUU 
BO  excess  of  authority  that  the  arbitrator  had  directed  that  in  consideration  of  certun  sums  paid 
and  to  be  paid,  conveyances  should  be  executed  of  certain  freehold  and  leasehold  property  of 
the  deceased ;  although  one  of  the  conveyances  was  to  be  to  a  stranger  to  the  submission ;  the 
affidavits  shewing  that  the  question  of  these  conveyances  had  been  discussed  before  the  arbitrator, 
with  the  assent  of  all  parties,  and  that  it  was  one  of  the  matters  in  dispute  between  the  parties, 
and  intended  to  be  referred  hj  the  deed  of  submission. 

Nor  was  it  held  any  objection,  that  the  award  directed  one  of  the  parties  thereto  to  pay  the 
amount  of  the  legacy  duty  on  certain  shares  of  the  assets,  of  which  he  had  become  Uie  owner. 


A  submission 
made  between 
the  executors 
of  a  deceased 
partner,  and 
the  surviving 
partner  and 
others,  recited 
a  partnership 
as  existing 
under  an 
agreement 
from  the  1st 
of  January, 
)  837,  and 
that  it  was 
alleged  by  N., 
the  sunriving 
partner,  that 
a  partnership 
had  existed  be- 
tween him  and 
the  deceased, 
previous  to  the 
date  mention- 
ed, and  that 
differences  had 
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and  education  until  the  youngest  attained  twenty-one  years        1844. 
of  age ;  and  upon  his  deaths  or  upon  the  youngest  child    ^ theraatter 
attaining   the  age   of  twenty-one,  whichever  should  last  ^ 

happen,  then  to  be  divided  equally  amongst  the  children,  ^d  Othen. 
She  directed,  that  in  case  John  Leeds  Mason  should  be 
willing  to  take  the  bequest  on  these  trusts,  it  should  be  paid 
to  him,  and  his  receipt  be  a  sufficient  discharge  to  her 
executors.  Another  ninth  share,  was  to  be  laid  out  in 
government  or  real  securities,  with  power  to  vary  the  secu- 
rities, and  the  interest  thereof  to  be  paid  to  her  daughter 
Elizabeth,  the  wife  of  J.  Thurston,  to  her  separate  use, 
without  power  of  anticipation,  and  after  her  death,  to  be 
divided  equally  among  her  children.  The  remaining  ninth 
share  was  afterwards  by  a  codicil  directed  to  be  divided 
into  eight  parts,  of  which  one  was  to  be  added  to  each  of 
the  foregoing  shares.  There  were  the  usual  trustee  clauses 
in  the  will.  On  the  12th  of  December,  1836,  she  entered 
into  an  agreement  of  partnership  with  her  son-in-law  James 
Norris,  for  a  period  of  ten  years,  from  the  1st  of  January, 
1837 ;  with  a  proviso,  that  he  should  be  at  liberty  in  the 
event  of  her  death,  to  purchase  her  moiety  of  the  partner- 
ship efiects  at  a  valuation,  and  to  continue  in  possession  of 
the  premises  in  which  the  business  was  carried  on,  and 
which  belonged  to  her,  for  the  remainder  of  the  term.  By 
a  codicil  to  her  will,  she  directed  that  he  should  have  the 
right  of  pre-emption  with  respect  to  these  premises  for  a 
sum  fixed.  In  November,  1840,  she  died.  Up  to  the  time 
of  her  death,  Norris  remained  on  the  premises,  carrying  on 
the  business  of  the  partnership ;  and  after  that  event,  he 
elected  to  buy  her  share,  and  to  purchase  the  premises  at 
the  price  named.  The  money,  however,  was  never  paid. 
The  executors  afterwards  entered  into  an  agreement,  with 
the  sanction  of  several  of  the  children,  for  the  sale  of  a  part 
of  the  testatrix's  leasehold  estate  to  H.  J.  Mason,  for  160/. 
The  executors  being  unable  to  get  what  they  considered 
a  satisfactory  account  of  the  partnership  effects  from  Norris, 
agreed  to  refer  the  matter  to  arbitration.     Accordingly  a 
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1844.       deed  was  executed  between  the  Rev.  A.  S.  Warner  and 
j^"^J^^'^^^  J.  Faraell,  as  executors  and  trustees,  of  the  first  part,  and 
^f  B.  Thurston  and  Elizabeth  his  wife,  of  the  second  part,  and 

and  Ocbert.    J.  Norris  and  Ann  his  wife,  of  the  third  part.     It  recited 
that  it  was  alleged  by  J.  Norris,  that  previously  to  1837 
there  were  certain  partnership  dealings  between  the  said 
Sarah  Mason  and  J.  Norris ;  and  recited  the  agreement  of 
partnership  of  the  12th  December,  1836.  and  that  the 
partnership  had  subsisted  firom  the  Ist  January,  1837,  to 
the  day  of  her  death.     It  also  recited  her  will,  and  that 
Henry  John   Mason,    William    Mason,    Robert   Mason, 
Hannah  Mason,  and  Sarah  Mason,  the  wife  of  H.  King, 
had  sold  their  shares ;  and  that  the  said  John  Leeds  Mason 
had  sold  his  share  or  interest  of  his  children  under  the 
will,  to  the  said  James  Norris  and  wife ;  and  that  therefore 
R.  Thurston  and  wife,  and  James  Norris  and  wife  were 
the  only  persons   beneficially  interested  in    the   proper 
distribution  of  the  said  trust  funds  and  property  :  and  that 
"  differences    had    arisen    between    the    parties   thereto, 
touching  the  accuracy  of  certain  statements  of  account 
which  had  been  delivered  by  the  said  James  Norris  pur- 
porting to  shew  the  amount  to  which  the  said  testatrix  was 
entitled  in  respect  of  the  said  partnership  at  the  time  of 
her  decease,  and  the  value  of  her  share  in  the  stock  and 
capital  thereof;  and  also  touching  several  other  matters  and 
things  in  regard  to  the  said  account,  and  touching  the  said 
account,  and  touching  the  administration  and  carrying  into 
due  execution  the  trusts  of  the  will  of  the  said  Sarah 
Mason;   and  that  in  order  to  put  an   end  to   the   said 
differences,  all  the  said  parties  had  agreed  to  refer  the 
same,  and  also  all  other  matters  and  things  whatsoever  in 
difference   between  the  parties."     It  therefore   witnessed 
that  A.  S.  Warner  and  J.  Farnell  as  executors  and  trustees, 
and  R.  Thurston  and  wife,  and  J.  Norris  and  wife,  did 
covenant  and  agree  to  abide  by,  observe,  and  perform,  the 
award  of  J.  N.  "  of  and  concerning  the  premises  so  as 
aforesaid  referred,  or  any  thing  in  anywise  relating  thereto. 
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and  also  of  and  concerning  all  actions,  causes  of  action,  suits,       1814. 
Inlls,  bonds,  contracts,  accounts,  reckonings,  sums  of  money,  t^Tr^Cirr' 
controvernes,  and  demands  whatsoever,  both  at  law  and  in  of 

equity— commenced  or  depending  between  the  said  parties."  find  Othen. 
It  was  also  covenanted  that  each  of  the  said  parties  should 
make  out,  prepare,  sign,  and  execute  '^all  such  accounts, 
statements^  deeds,  instruments,  and  writings,  and  fulfil  and 
perfiMrm  all  such  contracts,  as  may  be  requisite  for  putting 
an  end  to  the  said  differences,  and  for  duly  administering 
the  estates  and  effects  late  of  the  said  Sarah  Mason,  and 
carrying  into  execution  the  trusts  of  her  said  will  and 
codicil^  as  the  said  arbitrator  shall  direct ;  and  that,  whether 
any  of  such  deeds  or  instruments  be  between  the  parties 
to  these  presents,  or  between  them  or  any  of  them  and  any 
other  person  or  persons  not  a  party  or  parties  hereto.** 
A  power  was  also  ^ven  to  the  arbitrator  to  award  con- 
cerning costs.  The  deed  was  duly  executed  by  the 
respective  parties  thereta 

On  the  1st  of  June,  1843,  the  arbitrator  made  his  award, 
finding  that  '^a  partnership  subsisted  between  the  said 
Sarah  Mason  and  J.  Norris,  as,  &c.,  from  the  18th  of  De- 
cember, 1835,  up  to  the  time  of  the  decease  of  the  said 
Sarah  Mason  ;**  and  that "  in  taking  the  account  between  the 
said  executors  and  the  said  J.  Norris  as  to  the  testatrix's 
share  of  the  partnership  assets,  the  sum  of  994/.  I3s.  9d. 
was  the  balance  upon  the  said  account,  and  is  now  in  the 
hands  of  the  said  J.  Norris  to  be  accounted  for  by  him,** 
&c.  The  award  then  stated  that  the  executors  had  con- 
tracted to  sell  to  Henry  John  Mason,  certain  leasehold 
premises,  part  of  the  estate  of  the  said  Sarah  Mason,  at  the 
{Nrice  of  160iL;  and  that  James  Norris  had  agreed  to 
purchase  the  fireehold  premises  on  which  the  business  was 
carried  on,  with  respect  to  which  by  the  will  of  the  testa- 
trix he  was  to  have  the  right  of  pre-emption,  for  the  sti- 
palated  sum  of  1400/. ;  and  that  he  had  also  purchased  the 
share  of  H.  J.  Mason  to  the  residue  of  the  testatrix's  estate 
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1844.  for  250/.,  90/.  of  which  he  had  paid  to  H.  J.  Mason,  and 
Inthe^niatter  ^^^  ^^®  remainder  was  to  account  to  the  estate,  as  the  pur- 
,  ^  J^  chase  money  of  the  leasehold  premises,  which  H.  J.  Mason 

A.S.WARNEm    ,       ^  /  ,  n     /  T         1 

and  Others,  had  agreed  to  purchase  of  the  executors,  it  also  stated 
that  the  executors  were  only  entitled  to  the  equity  of 
redemption  in  the  freehold  premises  subject  to  a  mortgage 
of  1000/.;  and  therefore  awarded  that  J.  Norris  should 
be  accountable  to  the  estate  for  400/.  only,  in  addition 
to  the  160/L  The  arbitrator  then  found  that  the  estate 
consisted  of  certain  property  which  he  specified.  He 
awarded  certain  costs  to  be  paid  out  of  the  estate ;  and 
directed  that  the  said  A.  S.  Warner  and  J.  Famell,  as  such 
executors  and  trustees  as  aforesaid,  should  before,  &c. 
duly  execute  to  H.  J.  Mason  the  assignment  of  the  lease* 
hold  premises,  &c.,  and  to  J.  Norris  the  conveyance  of 
the  equity  of  redemption  of  the  freehold  premises,  &c. 
That  J.  Norris  was  to  pay  out  of  the  money  in  his 
hands  for  which  he  was  accountable,  39i  I6s.  lOrf.,  to 
A.  S.  Warner  for  his  costs,  and  that  J.  Famell  might 
retain  a  similar  sum,  but  was  to  pay  three-fourths  of  the 
costs  of  the  arbitration.  He  also  awarded  that  J.  Norris 
should  pay  to  the  executors  one-eighth  part  of  the  balance 
of  the  assets  remaining  in  his  hands ;  which  eighth  part, 
after  paying  thereout  the  legacy  duty,  and  the  expenses  of 
the  legacy  dischai^^e,  was  to  be  invested  by  the  said  executors 
"  pursuant  to  the  direction  of  the  aforesaid  will  and  codicil 
for  the  share  of  the  wife  and  children  of  the  said  Richard 
Thurston,  in  manner  following,"  &c.  He  then  directed  it 
to  be  invested,  and  limited  the  trust  with  regard  to  it,  in 
exact  conformity  with  the  terms  of  the  will.  And  he 
further  ordered  that  James  Norris  should  pay  the  legacy 
duty  on  the  seven  shares  of  residue,  to  the  receipt  of  which 
he  was  entitled  as  above  recited. 

The  affidavits  also  stated  that  Famell  had  objected  when 
he  found  the  arbitrator  was  entering  into  the  question  of 
the  general  distribution  of  the  estate,  and  had  thereupon 
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rc?oked  the  power  of  the  arbitrator.    As  the  deed,  however,        1844. 
contained  the  usual  clause  for  making  it  a  rule  of  Court,    in"themirtter 

tbis  was  inoperative.     The  children  of  John  Leeds  Mason  of 

,        ,  /,  rr.1  A.  8.  Warner 

were  minors,  as  were  also  those  of  1  hurston.  and  Others. 

The  award  was  now  sought  to  be  set  aside  on  the  follow- 
ing grounds: 

First,  That  the  award  was  not  made  in  pursuance  of 
the  submission,  the  terms  of  which  specify  a  partnership 
therein  mentioned,  with  reference  to  a  certain  settlement 
of  accounts  therein,  and  all  matters  in  difference;  whereas 
the  award  bore  reference  to  "  a  certain  partnership  from 
December,  1835,  to  the  death  of  Sarah  Mason,  and  takes 
an  account  of  such  partnership." 

Secondly,  That  the  award  was  not  final,  inasmuch  as  the 
children  of  one  John  Leeds  Mason  who  were  minors,  the 
wires  of  Norris  and  Thurston,  and  the  children  of  Thurston 
also  minors,  and  all  interested  parties,  were  not  bound  by 
its  terms. 

Thirdly,  That  the  award  as  to  the  purchase  of  Henry 
John  Mason,  and  the  conveyance  awarded,  and  payment 
of  1607.  was  beyond  the  submission,  and  is  not  final. 

Fourthly,  That  the  award  was  beyond  the  submission, 
and  uncertain,  and  not  final  in  awarding  James  Norris  to 
pay  or  account  for  4002.  in  payment  of  the  estate,  and 
leaving  the  mortgage,  10002.  unpaid. 

FifUily,  That  the  arbitrator  had  no  power  to  make  an 
award  with  reference  to  the  estate  of  Sarah  Mason. 

Sixthly,  That  the  award  was  bad,  and  beyond  the  sub- 
mission, and  not  final,  and  was  uncertain  in  awarding  that 
James  Norris  should  pay  the  legacy  duty. 

The  affidavits  in  answer,  shewed  that  there  had  existed 
a  partnership  between  Norris  and  Sarah  Mason,  ever  since 
December,  1835,  and  that  the  accounts  of  that  partnership 
were  one  of  the  matters  in  difference,  and  that  it  was  much 
discussed  on  both  sides  before  the  arbitrator.  They  also 
shewed  that  the  mode  of  disposing  of  and  conveying  the 
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1844.       freehold  property  purchased  by  Norris,  and  the  leasehold 

j^[^^^^^^  purchased  by  H.  J.  Mason,  and  the  payment  of  the  pur- 

of  chase  money,   were  likewise  discussed,  and  that  Norris 

and  Othen.     had  agreed,  on  purchasing  the  different  shares,  to  pay  the 

legacy  duty,  which  was  also  a  matter  discussed  before  the 

arbitrator ;   and  that  Mrs.  Mason  had  only  the  equity  of 

redemption  in  the  freehold  premises  in  which  the  business 

was  carried  on,  and  which  had  been  purchased  by  Norris, 

and  that  she  had  never  made  herself  personally  liable  for 

the  mortgage  thereon. 

Cowling  and  Palmer  shewed  cause  (a).  As  to  the  first 
objection,  the  deed  of  submission  recites,  that  it  was  alleged 
by  Norris,  that  certain  partnership  dealings  had  taken  place 
between  him  and  Mrs.  Mason  prior  to  1 837 ;  and  that 
differences  had  arisen  touching  the  accuracy  of  certain 
accounts,  purporting  to  shew  the  amount  of  her  share  in 
respect  of  the  said  partnership ;  and  that  the  parties  had 
agreed  to  refer  the  same  and  all  other  matters  in  difference : 
and  the  parties  then  covenant  to  observe  and  perform  the 
award  of  and  concerning  the  premises  so  as  aforesaid 
referred,  &c.  There  is,  therefore,  no  excess  of  authority 
here ;  the  subject  is  prima  facie  included  in  the  terras  of 
the  submission,  and  the  opposite  side  should  have  shewn 
by  affidavit,  which  they  have  not  done,  that  it  was  not 
intended  to  be  included.  The  second  objection  seems  to 
be,  that  the  executors  could  not  refer  disputes  between 
themselves  as  executors  and  others;  because  they  were 
trustees  for  married  women  as  well  as  for  infants.  Even 
were  this  a  good  objection  to  the  award,  it  is  not  one  on 
which  this  Court  would  grant  the  present  motion,  but  leave 
the  parties  to  make  it  in  case  the  award  should  be  at- 
tempted to  be  enforced,  Wrightson  v.  Bywater  and  Other8>{b) 
With  respect  to  married  women,  it  is  by  no  means  clear 

(a)  In  Easter  Term. 

(b)  3  M.  &  W.  1D9  ;  See  S.  C.  6  Dowl.  359 
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that  they  could  not  pve  a  consent  to  a  reference.  The  IB44. 
case  of  Bendix  v.  Wakeman  (a)  shews  that  even  the  deed  iq  the  mauer 
of  a  married  woman  is  not  absolutely  void,  where  it  regards  ^  g  ^^^^g. 
her  separate  estate.  As  to  the  objection  that  the  children  •^  Others, 
of  J.  L.  Mason,  and  of  Thurston,  who  are  minors,  cannot  be 
bound  by  the  award,  the  case  of  Jones  v.  PoweU  (ft)  shews 
that  that  is  no  objection,  when  made  as  in  the  present 
instance  by  a  party,  who  was  aware  of  the  &ct  at  the  time 
of  entering  into  the  deed  of  reference.  The  same  doctrine 
is  held  in  fVrigktson  v.  Bywater  eaid  Others  (c).  Besides 
here,  there  is  nothing  ordered  to  be  done  by  the  award  with 
respect  to  the  children.  As  respects  the  third  objection* 
the  arbitrator  had  power  to  award  with  regard  to  matters 
and  things  '^  touching  the  administration  and  carrying  into 
due  execution  the  trusts  of  the  will "  of  Mrs.  Mason,  and  he 
accordingly  has  ordered  the  trustees  to  fulfil  the  contract 
which  they  had  entered  into.  Besides,  there  is  no  affidavit 
on  the  other  side,  that  this  was  not  a  matter  in  dispute ; 
whilst  on  our  side,  it  is  sworn,  that  it  was.  The  fourth 
objection  is  met  by  our  affidavits,  which  shew  that  Mrs. 
Mason  had  nothing  whatever  to  do  with  the  mortgage  of 
1000/.,  having  purchased  only  the  equity  of  redemption, 
and  never  having  made  herself  personally  liable  for  the 
mortgage.  The  fifth  objection  is  already  answered  by  what 
has  been  said  with  respect  to  the  second.  The  sixth  objec- 
tion is  met  by  our  affidavits,  which  distinctly  shew  that  it 
was  a  matter  in  dispute,  and  discussed  before  the  arbi- 
trator. 

Watson,  in  support  of  the  rule.  As  respects  the  first 
objection,  there  should  have  been  an  award  of  how  much 
was  due  in  respect  of  the  alleged  partnership  up  to  1837, 
and  how  much  since.   The  award  should  have  been  specific 

(a)  Ante,  vol.  1,  p.  450;  See         (c)  3  M.  &  W.  199;  See  S.C. 
S.  C.  12  M.  &  W.  97.  6  Dowl.  359. 

(6)  6  Dowl.  4S3. 
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1844.        on  these  points,  Randall  v.  Randall  (a),  1  Roll.  Abr.  256, 


lo thematter  ^^'  "  Arbitration^^  and  Pope  v.  Brett  (i),  and  not  being  so, 
A  8  w  ^®  ^*^  altogether.    Indeed,  it  is  not  clear  that  the  arbitrator 

mnd  Others,  has  awarded  at  all  in  respect  of  the  partnership  mentioned 
in  the  agreement ;  and,  therefore,  the  award  is  defective.  In 
the  matter  of  Rider  and  Fisher  {c).  The  second  objection  is 
an  important  one,  namely,  the  want  of  mutuality  between 
the  parties.  It  is  said,  that  a  party  aware  of  the  objection 
at  the  time  of  signing  the  deed  of  reference,  cannot  avail 
himself  of  it.  But  to  hold  this  doctrine  is  to  overrule  the 
case  of  Biddell  v.  Dowse  (d).  There  matters  in  a  suit  in 
Chancery,  being  ordered  by  the  Vice  Chancellor,  with  the 
consent  of  the  attorneys  of  the  parties  in  the  suit,  to  be 
referred  to  A.  B.;  it  was  held,  upon  error,  that  nosu£Bcient 
authority  to  refer  on  behalf  of  the  infant  plaintifis  was 
shewn,  the  attorneys  in  the  suit  having  no  such  authority ; 
and  that,  therefore,  the  submission  was  not  mutual,  and,  con- 
sequently, the  award  was  bad.  In  that  case,  the  party  must 
have  been  aware  of  the  objection,  when  he  entered  into  the 
reference.  '  So  also  in  Thorp  v.  Cole  (e),  the  party  must 
have  been  aware,  at  the  time  of  the  submission,  of  the  want 
of  power  on  the  part  of  the  parish  oflBcers  referring;  but 
that  circumstance  was  not  held  to  bar  him  from  afterwards 
raising  the  objection.  The  children  of  Thurston  were 
interested  in  the  assets,  for  they  were  to  have  the  eighth 
part  thereof;  and  in  the  award,  the  arbitrator  directs  certain 
payments  out  of  the  assets;  so  that  their  interests  were 
clearly  involved  in  the  award.  If  the  children  were  to 
bring  a  bill  in  equity,  it  would  be  no  defence  that  an 
award  had  been  made.  There  is,  therefore,  no  mutuality 
in  this  award,  and  if  that  objection  is  ever  to  prevail  in  a 

(a)  7  East,  81 ;  Se€  S.  C.    3  5  Scott,  86. 

Smitb,  90.  (d)  6  B.  &  C.  255 ;  See  S.  C. 

(6)  2  Saund.  292  ;  See  S.  C.  2  9  D.  &  R.  404. 

Keble,  736.  (e)  2  C,  M.  &  R.  367 ;    See 

(c)  3  Bing.  N.  C.  874 ;  See  S.  C.  S.  C.    4  Dowl.  457. 
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motion  of  this  nature,  it  ought  on  the  present  occasion.        1844. 

The  third  objection  is,  that   the  award  has  reference  to    inuJ^*^^T^ 

Henry  John  Mason,  who  is  no  party  to  the  submission.    It  of 

J.  i_  t  , .  ,  1      A.S.Warneb 

directs  the  executors  to  convey  the  estate  to  him,  and  he     and  Others. 

sells  to   Norris,  who  is  to  be  accountable   to   the   estate 

for  the  purchase  money.    The  case  of  Fisher  v.  Pimbley  (a) 

shews  that  the  award   is  bad  on  this  ground.     Besides, 

an  executor  may  bind  himself  but  not  the  estate,  by  the 

reference.      Yet  here,   the   award,   if   allowed   to  stand, 

would  affect  the  estate,  for  it  directs  conveyances  to  be 

made.      It,  therefore,  amounts  to  a  devastavit,  Conu  Dtff., 

tit  "  Admimstrationy^  (I*  ^)-     The  fourth  objection  is,  that 

the  award  leaves  the  executors  liable  in  equity  to  pay  off 

the  mortgage.     The  sixth  objection  is,  that  the  award  is 

not  final,  for  Norris  is  ordered  to  pay  the  legacy  duty,  and 

it  is  not  clear  that  he  could  do  so  ;  for  before  it  is  payable, 

the  amount  of  the  estate  must  be  ascertained. 

Cur.  adv.  vuU. 

Coleridge,  J.  now  delivered  judgment. — This  was  a 
rule  to  set.aside  an  award  on  several  grounds.  It  appears 
that  one  Sarah  Mason,  a  widow  with  many  children,  had 
carried  on  business  in  Norwich ;  and  for  some  years  pre- 
viously, and  up  to  the  time  of  her  death,  in  partnership 
with  James  Norris,  who  had  married  one  of  her  daughters. 
She  died  in  November,  1840,  leaving  a  will,  by  which  she 
in  efiect  devised  her  property  in  equal  ninth  shares  amongst 
her  children,  and  the  issue  of  those  who  had  died  before 
her.  These  shares,  by  purchase,  had  all  come  either  to 
James  Norris  and  his  wife,  or  Richard  Thurston  and  his 
wife,  another  daughter.  Disputes  had  arisen  between  them 
respectively  and  the  executors,  and  these  had  led  to  the 
submission  and  arbitration,  of  which  the  award  in  question 
was  the  result.  The  submission  and  award  are  long  and 
(a)  11  East,  188. 
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1844.        complicated,  and  many  affidavits  were  filed ;  but  when  the 
In thematter   ^^^  ^®  understood,  the  case  seems  free  from  difficulty. 
A  s  w  '^^®  ^^^  objection  is,  that  the  award  is  not  in  pursuance 

and  Others,  of  the  submission,  in  this,  ^^  that  the  latter  relates  to  a  part- 
nership therein  mentioned,  with  reference  to  a  certain 
settlement  of  accounts  therein,  and  all  matters  in  difference ; 
whereas  the  award  refers  to  a  certain  partnership  from 
December,  1835,  to  the  death  of  Sarah  Mason,  and  takes 
an  account  of  such  partnership.**  I  collect,  however^  on 
reference  to  the  submission,  that  although  there  was  cer- 
tainly an  agreement  for  a  partnership  commencing  in 
December,  1836,  yet  James  Norris  had  contended,  that 
partnership  dealings  had  taken  place  between  the  deceased 
and  himself  at  some  certain  period  not  precisely  fixed; 
that  the  accuracy  of  his  account  generally  was  disputed, 
and  that  for  want  of  more  satisfactory  accounts,  it  was 
alleged  that  the  affairs  of  the  executorship  could  not  be 
properly  wound  up.  I  find,  also,  that  not  only  the  part- 
nership firom  the  admitted  date,  and  the  accounts  relating 
thereto,  and  the  differences  respecting  the  same ;  but  also 
all  other  matters  and  things  in  difference  between  the 
parties,  were  referred  in  the  largest  terms.  It  seems  to 
me,  therefore,  no  excess  of  jurisdiction  in  the  arbitrator,  to 
inquire  into  the  date  of  the  commencement  of  any  part- 
nership, and  if  he  found  one  to  have  existed  previously  to 
the  agreement  of  1836,  he  might  very  probably  also  find 
that  the  accounts  were  so  blended  with  those  of  the  part- 
nership after  the  agreement,  as  to  make  it  impossible  to 
award  on  the  latter  separately.  With  a  view  to  the  real 
object  of  the  arbitration,  namely,  the  determining  the  share 
of  the  testatrix,  and  how  her  account  alternately  stood  with 
her  partner,  for  the  purpose  of  distribution  under  the  will, 
it  would  have  been  manifestly  useless  so  to  do.  This  ground 
of  objection,  therefore,  &ils  on  the  facts. 

Secondly,  it  is  objected  that  it  is  not  final,  because  the 
children  of  one  John  Leeds  Mason,  who  are  minors,  the 
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wives  respectively  of  Nonis  and  Thunton,  and  the  chil-        1844. 
dien  of  Tharston,  also  minors,  who  are  interested  parties,    jn"^^!''^!^ 
are  not  bound  thereby.     With  regard  to  the  children  of  of 

John  Leeds  Mason,  they  were  to  take  a  share  under  the  tnd  Othen. 
will,  which  was  left  during  their  minority  in  the  manage- 
ment of  their  father,  and  it  appears  that  before  the  sub- 
mission, their  &ther  bad  sold  that  share  to  Norris ;  whether 
Boch  sale  was  authorized  by  the  will  or  not,  is  immaterial 
for  the  present  question ;  they  were  in  no  way  made  parties 
to  the  reference,  nor  are  their  rights  affected  by  the  award ; 
the  arbitrator  could  not  inquire  into  the  legality  of  any 
conveyance  or  purchase  by  which  Norris  had  become  the 
owner  de  &cto  of  one  or  more  shares;  he  could  only  deal  with 
the  parties  before  him,  according  to  the  shares  and  interests, 
which  they  admitted  each  other  to  have,  as  the  basis  of  dis- 
tributioiL  The  same  answer  does  not  apply  to  the  wives  of 
Norris  and  Thurston,  and  the  children  of  the  latter;  Norris 
and  Thurston  as  to  certwi  parts  of  the  property,  being  inter- 
ested under  the  will,  only  in  respect  of  their  respective  wives 
and  children.  But  as  to  the  wives,  they  are  made  parties 
to  the  reference ;  of  this  all  the  other  parties  are  cognisant, 
and  I  am  opinion,  that  I  ought  not  to  yield  to  the  objection 
of  their  coverture,  now  put  forward  by  one  of  the  executors, 
and  set  aside  the  award  on  this  ground  at  his  prayer. 
He  never  should  have  consented  to  refer  the  matter  in  dis- 
pute and  allowed  them  to  become  parties,  if  he  intended 
to  make  this  objection.  An  award  is  only  to  be  set  aside 
for  some  miscarriage  of  the  arbitrator ;  but  he  has  been 
guilty  of  none  in  dealing  between  the  parties  referring  and 
on  the  matters  referred.  As  to  Thurston's  children,  I 
cannot  see  that  the  award  in  any  way  affects  them — the 
executors  bad  clearly  a  right  to  ascertain  the  assets  in  any 
way  they  chose — at  least  they  have  elected  to  do  so  under 
this  arbitration,  and  one  of  them  cannot  now  disannul  that 
election — and  when  the  sum  to  be  divided  is  thus  found, 
the  award  only  directs  as  to  the  Thurston's  share,  that  it  is 
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1844.  to  be  invested,  and  limits  the  trust  with  regard  to  it  in 
In  themattor  ^^^^ conformity  with  the  will.  This  may  have  been  wholly 
Jjf  unnecessary ;  but  it  cannot  prejudice  the  rest  of  the  award, 

and  Others.  The  third  and  fourth  objections  relate  to  parts  of  the 
testatrix's  estate  other  than  the  partnership,  a  leasehold 
property  and  a  freehold  estate ;  and  it  is  objected,  that 
there  is  excess  in  the  award  in  dealing  with  these  at  all ; 
and  also  that  the  manner  of  dealing  with  them  is  bad  for 
uncertainty  and  want  of  finality.  But  the  parties  to  the 
reference  were  the  executors  and  the  principal  legatees, 
and  the  submission  recites  that  there  had  been  disputes 
touching  the  administration  and  carrying  into  due  exe- 
cution the  trusts  of  the  will — and  these  were  referred. 
It  appears  accordingly  by  the  affidavits,  that  these  two 
questions  were  gone  into  before  the  arbitrator  in  the 
presence  of  the  executors  as  well  as  the  other  parties,  and 
they  taking  part  in  the  inquiry :  they  seem,  therefore,  to 
have  put  their  own  interpretation  on  the  language  of  the 
submission.  I  cannot  think  it  an  unreasonable  one — at  all 
events  the  interference  of  the  arbitrator  cannot  be  objected 
to  as  beyond  his  power.  Neither  am  I  able  to  see  that 
there  is  any  thing  uncertain,  or  otherwise  than  final  in  his 
mode  of  disposing  of  the  questions. 

The  fiflh  objection,  that  the  arbitrator  had  no  power  to 
make  an  award  with  reference  to  the  estate  of  Sarah  Mason 
is  founded  on  the  same  matter  as  the  two  last  preceding ; 
and  has  already  been  answered. 

The  sixth  and  only  other  objection  which  was  insisted  on 
was,  that  the  arbitrator  had  awarded  that  James  Norris 
should  pay  the  legacy  duty  on  seven  shares,  of  which  he  had 
become  the  legal  or  beneficial  owner.  It  is  evident  that 
this  arose  out  of  a  question  as  to  the  party  on  whom,  inter 
se,  this  burthen  should  fall,  and  he,  on  whom  it  is  placed, 
does  not  complain.  The  executor  who  does,  cannot  be  pre- 
judiced; he  need  not  and  ought  not  to  pay  the  share 
without  first  retaining  the  duty — and  the  award  as  to  this 
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will  either  entitle  the  party  paying  to  be  repaid  by  Norris,        1844. 
or  it  is  merely  surplusage.     I  am  of  opinion,  upon  the 
whole,  that  the  rule  upon  all  points  should  be  discharged  «*" 

with  COSta  and  Others. 

Rule  discharged,  with  costs. 


V 

In  the  matter 


Doe  dem.  Stratford  v.  Shail. 

In  this  case,  judgment  having   been  signed  against  the  After  jad^. 

casual  ejector,  and  possession  delivered  to  the  lessor  of  the  ment,  and 

plaintiff,  the  defendant  had  moved  the  Court  to  set  aside  Jl^^I^^h^*' 

the  judgment,  and  to  be  let  in  to  defend  the  action,  as  land-  landlord  of 

,  premises  had 

lord  of  the  premises  sought  to  be  recovered,  on  the  ground  been  let  in  to 

that  the  tenants  in  possession  had  neglected  to  give  him  jetton,  on^he 

notice  of  the  action;  and   the  following  order  had  ac-  ground  that  he 

o  had  received 

cordingly  been  made  by  the  Court :  "that  judgment  and  no  notice  of 

execution  in  this  action  be  set  aside  ;  and  that  J.  Shail  ings ;  and  the 

be  admitted  to  defend  this  action  as  landlord,  on  payment  of  {i^^^^i^ainst 

costs  to  be  taxed  by  one  of  the  Masters ;  and  that  possession  *^«  casual 

•^  _  ^  ^         "^  ejector  had 

be  restored  in  case  the  said  J.  Shail  succeeds  in  his  defence,  been  set  aside 

or  the  lessor  of  the  plaintiff  does  not  proceed  to  trial  at  the  costs,  the  lessor 

next  assizes  for  the  county  of  Berks."     This  order  was  [Jn^^^^gl^ 

served  upon  the  lessor  of  the  plaintiff  and  also  on  the  try  at  the  next 

,       «  ^-.       ,     .       ,  Assizes;  and 

tenants  m  possession,  on  the  8th  of  March,  in  the  present  in  case  of  his 
year.  At  the  Spring  Assizes,  the  cause  was  called  on  for  go,  IJ^e^ssion 
trial ;  but  no  one  appearing  on  behalf  of  the  lessor  of  the  *°  ^  i^^^^n^^ 
plaintiff,  he  was  accordingly  nonsuited.  A  demand  of  He  failed. how- 
delivery  up  of  possession  of  the  premises  had  been  made,  and  judj^ment 
both  upon  the  lessor  of  the  plaintiff,  and  the  respective  entered^up'^'" 
tenants,  who  had  refused  to  comply  with  it.  against  him. 

^  "^  The  Court 

In  Easter  Term,  a  rule  calling  on  the  lessor  of  the  plaintiff  afterwards 
to  shew  cause  why  a  writ  of  restitution  should  not  issue,  wrtTof  res- 
having  been  obtained  ;  lui"t'of"thl  ^^^ 

landlord. 
Symons  now  shewed  cause,  upon  an  affidavit,  stating  that 

VOL.    II.  M  D.   &    L. 
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1844.        the  default  on  the  part  of  the  lessor  of  the  plaintiff  in  not 

Doe^em       proceeding  to  trial  had  arisen  from  the  wilful  misstatement 

Stratfobd    of  his  then  attorney.     It  is  submitted,  however,  that  a  writ 

Shail.  of  restitution  is  not  the  proper  remedy,  and  that  the  Court 
has  no  power  to  issue  it  under  the  present  circumstances. 
A  writ  of  restitution  lies  only  where  there  is  error  in  the 
judgment,  or  after  some  decision  clearly  establishing  the 
title  of  the  party  by  whom  restitution  is  sought  (a).  Here 
the  judgment  has  been  regularly  obtained,  and  has  not  been 
reversed  as  erroneous ;  nor  has  there  been  any  decision  on 
the  merits.  The  defendant  does  not  allege  in  his  affidavit 
that  he  has  any  title  to  the  property ;  while  the  lessor  of  the 
plaintiff,  on  the  other  hand,  distinctly  alleges  his  title.  The 
defendant's  only  proper  remedy  is  to  obtain  an  order  for 
the  lessor  of  the  plaintiff  to  restore  possession.  Doe  dem. 
Stevens  v.  Lord  (b)  ;  and  if  that  order  be  disobeyed,  the 
Court  will  then  grant  an  attachment  against  him.  Anon  (c). 
The  only  authorities  in  &vour  of  this  motion  are  Goodright 
dem.  Russell  v.  Norigkt  (rf),  and  Doe  dem.  Pitcher  v.  Roe  {e). 
In  the  former  case,  which  is  very  briefly  reported,  the  writ 
issued  because  the  lessor  of  the  plaintiff  had  absconded, 
and  the  defendant  would  consequently  have  been  without 
remedy.  In  Doe  dem.  Pitcher  v.  Roe^  the  lessor  of  the 
plaintiff  had  been  forcibly  turned  out  of  possession  after 
being  put  in  by  the  sheriff.  The  Court  will  not  disturb  a 
possession  regularly  obtained,  until  there  has  been  a  trial  of 
the  merits,  Doe  ex.^  dem.  Ingram  v.  Roe  (/).  This  is  in  fact 
the  point  upon  which  the  right  to  this  writ  has  uniformly 
turned;  it  is  not  intended  to  shut  out  the  merits,  and 
never  issues  where  title  is  still  in  question.  Coleridge^  J. 
expressly  ruled  this  in  his  judgment  in  Doe  dem.  Stevens 
V.  Lordy  where  in  reference  to  Goodright  dem.  Russell  v. 
Norighty  and  that  class  of  cases,  he  said,  "  This  is  very 

ia)  2  Lill.  Pr.  Reg.  472.  4.  {d)  Barnes'  Notes,  178. 

(6)  2  N.  &  P.  605 ;  See  S.  C.  7  («)  9  Dowl.  971. 

A.  &  E.  610;  6  Dowl.  256.  (/)  U  Price,  507. 
(c)  2  Salk.  588. 
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different  from  the  cases  cited,  where  there  was  no  title  1844. 

whatever  to  the  possession.''    Justice  in  this  case  will  be  ^^^T^ 

more  fully  obtained  by  postponing  the  decision  on  this  Stratfoed 

rale,  until  the  plaintiff  has  had  the  opportunity  of  trying  Shail. 
the  cause,  and  establishing  his  title,  at  the  next  assizes. 

Selfe^  in  support  of  the  rule.  The  power  of  the  Court 
to  award  a  writ  of  restitution  is  not  restricted  to  cases  where 
the  judgment  is  reversed  on  error.  No  attempt  was  made 
in  the  case  of  Doe  dem.  Williams  v.  Williams  (a)  to  thus 
confine  it ;  and  there  a  similar  objection,  if  tenable,  would 
have  been  snccessfuL  In  Doe  dem.  Stevens  v.  Lord  (&), 
though  the  objection  was  made,  no  notice  was  taken  of  it 
by  the  Court  in  their  judgment  The  sole  reason  why  in 
that  case,  a  writ  of  restitution  did  not  issue,  was  because 
there  the  judgment  in  ejectment  had  not  been  set  aside. 
Here  it  has  been  set  aside,  not  because  erroneously  made, 
but  because  irregularly  obtained.  There  can  be  no 
difficulty  in  the  form  of  the  writ  of  restitution.  The  writ 
will  recite,  that  it  has  appeared  to  the  Court,  that  the 
judgment  has  been  irregularly  obtained;  Tidd's  Prtxc, 
Forms,  655,  tit  **  Execution ;"  and  such  is  the  fact  in  the 
present  case.  It  is  true,  that  an  attachment  might,  perhaps, 
be  obtained  against  the  party ;  but  that  is  the  proceeding 
of  the  Court  to  vindicate  its  dignity  ;  and  the  defendant  is 
not  the  less  entitled  to  his  remedy  for  the  breach  of  the 
condition  into  which  the  lessor  of  the  plaintiff  entered,  and 
under  which  he  was  allowed  to  retain  possession  of  the 
premises  until  the  next  assizes.     (He  was  then  stopped.) 

Coleridge,  J. — I  think  this  rule  must  be  made  absolute. 
I  must  take  it  that  in  the  present  case,  the  prior  judgment 
bad  been  irregularly  obtained.  The  effect  of  the  former  rule 
is  decisive  on  that  point;  and  I  think  that  when  that  rule 

(a)  2  A.  &  E.  381 ;  See  S.  C.  4  N.  &  M.  259. 

(6)  2  N.  &  P.  605  ;  See  S.  C.  7  A.  &  E.  610 ;  6  Dowl.  256. 
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1844.        was  made,  it  was  competent  to  the  Court  to  have  awarded 

T""^^  restitution  of  the  premises  to  the  defendant.     Such  must  be 

Stratfobd    considered  to  be  the  effect  of  the  authorities  on  this  subject. 

Shail.       They  did  not,  however,  do  so,  but  made  a  conditional  rule, 

with  which  the  lessor  of  the  plaintiff  has  not  complied  ;  and 

application  is  now  made  under  stronger  circumstances  for 

the  Court  to  award  that  remedy,  which  they  could  have 

done  before.     The  lessor  of  the  plaintiff  ought  not  to  be 

allowed,  under  colour  of  the  process  of  the  Court,  to  reap 

the  benefit  of  a  judgment  which  has  since  been  set  aside. 

The  rule  will,  therefore,  be  absolute. 

Rule  absolute,  (a) 


(a)  The  rule  was  drawn  up  in 
the  following  form  :  "  It  is  or- 
dered, Sic,  that  a  writ  of  resti- 
tution issue  in  this  cause  without 
costs." 

In  the  case  of  Rex  et  Regina  v- 
Leaver,  (2  Salk.  587,)  which  was 
not  brought  under  the  notice  of 
the  Court  upon  the  present  oc- 
casion, Holt,  C.  J.,  puts  this 
point:  "A  recoverer  in  eject- 
ment is  disseised;  or  makes  a 
feoffment,  afterwards  the  judg- 
ment is  reversed :  Will  a  writ  of 
restitution  lie?  and  he  answers 
it  in  the  negative ;  "  because  the 
disseisor  or  feoffee  are  strangers 
to  the  record;"  and  Pemberton, 
J.,  agreed.  In  Doe  dem.  fViUiams 
v.  Williams,  (2  A.  &  E.  381.)  it 
was  argued  that  the  writ  of  res- 
titution would  be  inconsistent ; 
inasmuch  as  the  writ  recites,  that 
John  Doe  has  irregularly  reco- 
vered his  term  in  the  premises 
from  Richard  Roe,  and  obtained 
a  writ  of  possession,  and  then 
directs  the  sheriff  to  cause  res- 
titution to  be  made  "  to  William 


Williams,  or  his  assigns,  at  whose 
instance  the  judgment  aforesaid 
hath  been  set  aside  by  us,  he 
the  said  W.  W.  being  landlord 
and  owner,  and  in  possession  of 
the  tenements  aforesaid."  The 
same  inconsistency,  it  seems, 
would  occur  in  the  writ  granted 
in  the  principal  case ;  the  judg- 
ment irregularly  obtained,  being 
by  default  against  Richard  Roe, 
and  the  writ  of  restitution  being 
awarded  in  favour  of  a  party 
whose  name  in  no  way  appears 
upon  the  record;  except  at  a 
stage  subsequent  to  that  at  which 
it  is  decided  his  right  to  the  writ 
first  accrued.  Almost  the  only 
precedent  of  a  writ  of  restitution 
after  a  judgment  in  ejectment  to 
be  found  in  the  books,  is  con- 
tained in  Lilly's  Entries,  p.  635, 
and  there  the  erroneous  judgment 
was  not,  as  in  the  present  in- 
stance, against  the  casual  ejector ; 
but  against  the  same  party,  at 
whose  suit  the  writ  of  restitution 
was  awarded. 
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V 

Ferguson  r.  Robert  Clayworth  and  Sarah  his  Wife. 

{In  the  full  Court.) 

M  HIS  was  a  nile  to  discharge  the  above-named  defend-  On  an  appiica. 
ant,  Sarah  Clayworth,  out  of  custody,  on  the  ground  that  Ih"™  ^'J^. 
she  was  a  married  woman.     The  above  action  had  been  f^^n^ant  out  of 

c'Ufstody,  on 

brought  against  husband  and  wife  for  slander  uttered  by  the  ground 
the  wife.     At  the  trial,  a  verdict  had  been  found  for  the  roamed  wo- 
plaintiff,  damages,  40*.      A  ca.  sa.  was  thereupon  issued  "JJ^Vl^ui^"'^ 
against  both  the  defendants,  to  levy  the  amount  of  damages  «*»«  strictest 

T      1  •/»       1  1  •  -1       negative 

and  costs,  and  the  wife  alone   taken  m  execution  under  proof  from  her. 
it     The  present  rule  was  then  obtained  on  an  affidavit  by  separate  pro-"'* 
the  wife,  stating  that  she  was  living  apart  from  her  husband,  V^^^y »  ^^^^ 
and  that  she  was  "not  possessed  of,  or  in  any  way  entitled,  the  affidavits 

...  .  .     •  .       .  on  the  other 

either  in  possession,  remainder,  or  reversion,  to  any  pro-  >idtMhatiherf 
perty,  estate,  goods,  chattels,  or  effects  whatsoever,  the  JoXng  such' 
necessary  wearing  apparel  of  the  deponent  only  excepted  ;  *<>  ^'^  the  fact. 
and  that  she  had  no  means  or  expectation  whatsoever  of 
being  able  to  satisfy  the  damages  and  costs  in  the  action, 
or  any  part  thereof;  and  that  she  depended  wholly  for  her 
support  on  her  son."  There  was  an  affidavit  also  by  her 
son  to  the  same  effect,  and  that  he  had  wholly  supported 
her  for  several  years  past,  during  which  time  she  had  been 
separated  from  her  husband.  In  the  affidavit  filed  in  oppo- 
sition, it  was  stated  that  a  deed  had  been  executed  by  the 
son,  in  which  he  covenanted,  in  consideration  of  the  father 
giving  up  the  business,  which  he  then  carried  on,  to  him, 
that  he  would  provide  for  his  mother  out  of  the  proceeds. 
The  supposed  clause  to  this  effect  was  set  out  in  the 
affidavit  in  the  following  terms : — "  And  the  said  R.  C.  the 
younger,  covenants  with  the  said  R.  C.  the  elder,  to  main- 
tain and  keep  his  said  mother  for  and  during  the  term  of 
her  natural  life ;  provided  she  shall  think  fit  to  reside  with 
him  and  assist  in  the  business :  and  ixho  to  maintain  and 
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1844.  keep  his  brothers  and  sisters,  until  they  attain  the  age  of 
Ferguson  twenty-one  years,"  &c.  The  affidavit  then  went  on  to 
^     «'•  allege,  that  at  the  time  of  the  grievances,  and  at  the  time  of 

^LAYWORTB  ,  ,  'It  J** 

and  Wife,  the  execution,  she  was  residing  with  her  son,  and  assisting 
him  in  his  said  business,  &c.  It  also  appeared  by  the 
affidavit,  that  there  were  reasons  for  believing,  that  the 
wife  was  entitled  to  some  property  unknown  to  her  son,  as 
well  as  some  money  in  a  savings  bank. 

JPlatt,  with  whom  was  Warren,  shewed  cause.  By  the 
plaintiff's  affidavits,  it  appears  that  the  wife  assists  in  car- 
rying on  the  business  with  the  son,  under  the  terms  of  a 
deed,  and  that  there  is  reason  for  supposing  that  the  wife 
has  separate  property.  She  may  be  entitled  to  property 
under  a  trust.  She  should  shew,  beyond  a  doubt,  her 
inability  to  pay  the  amount  of  this  execution.  The  Court 
has  a  discretionary  power  in  the  matter,  where  it  appears, 
as  in  the  present  case,  that  there  is  no  collusion  between 
the  plaintiff  and  the  husband,  to  keep  the  wife  in  prison. 
Chalk  v.  Deacon  {a),  1  TidJCs  Prac.  196,  9th  ed.  ;  and 
they  will  not  exercise  it  where  there  is  a  doubt  as  to  her 
inability  to  pay,  and  where,  as  in  the  present  case,  it 
appears  that  she  is  the  sole  cause  of  the  action  being 
brought 

JVatson,  with  whom  was  Edwin  James,  in  support  of  the 
rule.  The  defendant  has  sworn  that  she  has  no  property 
whatever.  This  case  is  similar  to  Hoad  v.  Matthews  (i) ; 
there  the  wife  swore  that  she  had  no  property  in  her  own 
right  separate  and  apart  from  her  husband  ;  and  it  was 
alleged  that  she  was  entitled  to  certain  property  under  a 
will,  and  that  she  should  have  shewn  that  she  was  not 
entitled  to  it  :  but  Mr.  Justice  Patteson  there  said,  that 
although  it  would  have  been  more  satisfactory  if  she  had 

(a)  6  Moore,  128.  (6)  2  Dowl.  149. 
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produced  the  will,  the  burden  of  shewing  that  the  property        1844. 
was  for  her  separate  use,  was  thrown  on  the  other  side.  fIrgitson 

V. 
_  _     _  rm  r-i  t  1.  •  •  1  •  ClAYWORTII 

Lord  Denman. — The  Court  has  a  discretion  m  this  and  Wife 
matter,  according  to  the  case  of  Chalk  v.  Deacon  {a)y  and 
that  being  so,  it  seems  to  me,  that  the  present  case  is  not 
one  which  calls  for  its  interference.  It  appears  that  the 
defendant  assists  in  carrying  on  a  business  with  her  son  ; 
and  that  &ct,  I  think,  throws  the  burden  of  proving  that 
she  has  no  property,  upon  her.  It  is  true,  that  she  swears 
generally  that  she  is  not  entitled  to  any  property ;  but  she 
does  not  say,  as  she  might  have  done,  that  no  one  else 
holds  any  property  in  trust  for  her. 

Patteson,  J. — It  appears  to  me,  that  the  affidavits  do 
not  satisfiurtorily  shew,  that  she  is  not  entitled  to  the  benefit 
of  any  property  held  in  trust  for  her.  In  this  case,  the 
parties  who  swear  have  the  deed  in  their  possession.  I 
am  not  prepared  to  say  that  the  onus  of  proof  should  not 
be  more  upon  the  married  woman,  than  I  am  reported  to 
have  said  in  Ho€id  v.  Matthews  {a) ;  but  at  any  rate  in  the 
present  case,  the  facts  which  have  been  sworn  to,  change 
the  onus  of  proof  and  throw  it  on  the  defendant,  and  so 
the  present  case  is  distinguishable  firom  the  one  referred  to. 

Williams,  J.  and  Coleridge,  J.  concurred. 

Rule  discharged,  without  costs. 

(a)  2  Dowl.  149. 
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On  motion  to 
qua*>h  a  writ 
of  certiorari, 
quia  improv. 
&c.,  it  appear, 
ed, that  the 
jurat  of  the 
aflSdavit,  on 
which  it  was 
granted,  and 
which  was 
sworn  before  a 
commissioner, 
omitted  the 
words  '*  before 
me.'»     The 
aflBdavit  refer- 
red  to  a  notice 
annexed,  at 
the  foot  of 
which  was 
written  *•  this 
is  the  notice, 
referred  to  in 
the  aflBdavit 
sworn  before 
me,  this  13th 
day  of  Febru- 
ary. 1844, 
William  Mun- 
ton,  &c.  ;" 
Held,  that  the 
abo?e  was  a 
fatal  defect, 
and  that  It 
could  not  be 
cured  by  refer- 
ence to  the 
annexed  do- 
cument, or 
waived  by  the 
lapse  of  several 
months  be- 
tween the  time 
of  the  writ  of 
certiorari  being 
granted,  and 
the  present 
application. 


Regina  v.  The  Inhabitants  of  Bloxham  (a). 
{In  the  full  Court.) 

K^IGOTT  had  obtained  a  rule  {V)  to  shew  cause  why  a 
writ  of  certiorari,  which  had  brought  up  a  special  case  from 
the  Oxfordshire  Quarter  Sessions,  and  which  was  in  the 
Crown  paper  for  argument,  should  not  be  quashed,  quia, 
improv.  &c.  The  afBdavit  upon  which  it  was  granted,  which 
was  required  by  the  act  13  Geo.  2,  c.  18,  s.  5,  was  defective 
in  the  jurat.  The  jurat  was  "sworn  at  Banbury,  this  18th 
day  of  February,  a.  d.  1844."  Signed,  "  William  Munton, 
a  commissioner  of  the  Court  of  Queen's  Bench."  The 
affidavit  referred  to  the  notice  annexed,  and  at  the  foot  of 
the  notice  so  annexed,  was  written,  "  This  is  the  notice, 
referred  to  in  the  affidavit  sworn  before  me,  this  18th 
day  of  February,  1844,  William  Munton,  &c."  The  jurat 
did  not  shew  before  whom  the  affidavit  was  sworn;  the 
words  "  before  me"  being  omitted ;  and  it  could  not,  it  was 
submitted,  be  made  good  by  reference  to  the  annexed 
notice. 

The  rule  came  on  in  the  full  Court,  together  with  the 
case  in  the  Crown  paper. 

Keating  and  Pashley  shewed  cause.  This  objection  is  too 
late.  The  defect  is  a  mere  irregularity,  and  the  objection 
should  have  been  taken  before.  The  certiorari  has  been 
returned  for  some  months.  Besides  which,  the  defect  is 
cured  by  the  annexed  notice.  Reg.  v.  Silkstone  (c)  is  in 
point ;  there  the  words  were  "  before  me,"  instead  of 
"  before  us;"  two  justices  being  required  to  be  present ;  and 
the  Court  held  it  sufficient,  presuming  omnia  ritd  esse  acta ; 
and  they  will  do  so,  it  is  hoped,  in  the  present  instance. 


(a)  This  case  was  decided  in 
Michaelmas  Term. 
(6)  In  the  Bail  Court. 


(c)  2  Q.  B.  520 ;  See  S. 
G.  &  D.  396. 
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In  Rex  V.  Emden  («),  it  was  held,  that  the  jurat  is  no  part        1844. 
of  the  affidavit,  and  if  the  place  where  sworn  be  wrong,       r^^J]^ 
it   may   be   contradicted  on   the   trial   of  an   indictment    ,  ,    ?- 

*"  Inbabitents  of 

for  perjury.     They  were  then  stopped.  Bloxham. 

Pigott.  The  objection  is,  that  the  affidavit  appears  to 
have  Ijeen  taken  coram  non  judice.  No  pcijury  could  be 
assigned  upon  it.  In  Bac.  Abr.  tit  "  Affidavit^  it  is  said, 
*^  An  affidavit  is  an  oath  in  writing  signed  by  the  party 
deposing,  sworn  before,  and  attested  by  him,  who  has 
authority  to  administer  the  same.**  The  commissioners 
derive  their  jurisdiction  from  the  29  Car.  2,  c.  5,  s.  2, 
which  authorizes  them  to  receive  such  affidavit  as  any 
person  or  persons  shall  be  willing  or  desirous  to  make 
before  them.  It  is  ccmsistent  with  this  jurat,  that  the 
affidavit  was  sworn  before  some  person  who  had  no  power 
to  administer  an  oath,  Howard  v.  Brown  (^),  Pardoe  v. 
Terrett  (c).  Rex  v.  Emden  is  not  in  point  In  Rex  v. 
West  Riding  of  Yorkshire  (rf).  Lord  Ellenborough  expressly 
held  a  jurat  defective,  which  had  been  sworn  before  a 
commissioner,  but  in  which  the  place  where  sworn  did  not 
appear.  The  Court  then  said,  "To  dispense  with  these 
forms  is  only  to  get  into  uncertainty  and  mischief,  and  by 
a  strain  of  jurisdiction  to  help  parties  through  that  which 
they  ought  to  look  to  themselves."  Then  the  notice  cannot 
cure  the  defect.  If  the  Court  will  once  call  in  aid  some 
other  document,  they  must  go  into  any  number  that 
happen  to  be  referred  to  by  the  affidavit.  The  notice  is  a 
distinct  paper,  and  not  part  of,  or  incorporated  in  the 
affidavit ;  besides  it  may  not  have  been  annexed  till  some 
hours  after  the  commissioner  had  signed  the  affidavit,  and 
then  he  is  immediately  functus  officio.  Reg,  v.  Shipton-on- 
6'tour  {e\  is  similar  to  the  present  case.     The  Court  have 

(a)  9  East,  437.  6  Scott,  N.  R.  273;  5  M.  &  G.  291. 

(6)  4  Bing.  393 ;  See  S.  C.  1  (rf)  3  M.  &  S.  493. 

M.  &  P.  22.  {€)  Car.  Ham.  &  Allen's  New 

Cc)  2  Dowl.  903,  N.  S. ;  See  S.  C.  Sesa.  Ca.  p.  230. 


170  CASES  ON    POINTS  OF   PRACTICE^   Q.    B. 

1844.  always  held  parties  strictly  to  the  form  of  the  jurat,  and 

^"r^J^J^JJ^  the  words  here  omitted  are  the  most  important  part  of  it ; 

'»•  Moiling    v.  Poland   (a),   Osbom  v.    Tatum  (i).   Wood  v. 

Bloxham.  Stephens  (c),  Lillys  Abr.  tit.  ^* Affidavit. 

Pashley  was  heard  in  reply. 

Lord  Denman,  C.  J. — I  was  at  6rst  disposed  to  view 
this  as  a  technical  objection,  but  it  appears  to  be  one  of 
some  importance.  The  jurat  of  an  affidavit  should  adhere 
to  forms.  I  find  no  form  which  omits  the  words  that  are 
here  wanting.  I  agree  with  Lord  Ellenborough  in  the 
case  of  Rex  v.  West  Riding  of  Yorkshire  (d),  that  to  depart 
firom  these  forms  will  only  lead  us  into  uncertainty  and  diffi- 
culty. If  anything  were  wanting  to  confirm  that  opinion, 
the  cases  which  have  been  referred  to  in  the  argument, 
and  which  shew  the  numerous  questions  that  have  already 
arisen  in  practice,  are  amply  sufficient  for  the  purpose. 
This  is  not  an  irregularity  that  could  be  waived,  nor  can  we 
import  the  contents  of  a  notice  into  an  affidavit  without 
obliging  ourselves  to  go  in  future,  into  any  number  of 
documents,  that  happen  to  be  annexed,  or  referred  to,  in  it. 

Williams,  J.~I  also  am  of  opinion  that  the  jurat  to  this 
affidavit  is  defective.  It  is  quite  consistent  with  every  thing 
that  is  stated  in  it,  that  no  oath  may  have  been  administered 
by  the  commissioner  who  has  signed  it;  whereas  he  ought 
to  attest  that  the  oath  was  sworn  before  him. 

Coleridge,  J. — I  quite  agree  in  the  view  taken  by  the 
Lord  Chief  Justice,  and,  indeed,  my  first  impression  was, 
that  the  objection  was  a  valid  one.  The  jurat  may  be 
perfectly  true,  and  yet  the  affidavit  may  not  have  been  made 
before  a  person  of  competent  authority.  This,  then,  is  a 
defect  that  cannot  be  waived;  it  is  more  than  a  mere  irrc- 

(a)  3  M.  «c  S.  157.  (c)  3  Moore,  236. 

(b)  1  B.  &  P.  271.  id)  3  M.  &  S.  493. 
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giilaritj,  and  goes  to  the  very  foundation  of  the  affidavit, 
for  in  effi^ct  it  ceases  to  be  an  affidavit  at  alL  I  am  quite 
clear  that  we  cannot  look  into  some  other  document  for  v- 

1  /•!•  1.  i-i-**i/«in  Inhabitants  of 

the  purpose  of  makmg  good  a  jurat  which  is  m  itself  defec-  Bloxham. 
tive,  merely  because  that  document  happens  to  be  annexed 
to>  or  referred  to  in,  the  affidavit.  If  we  were  ever  to  go  that 
length,  no  line  could  be  drawn ;  and  there  is  no  knowing, 
hereafter,  into  how  many  documents  we  might  not  be 
required  to  look.  Besides,  I  regard  that  which  is  written 
at  the  foot  of  the  notice,  as  a  mere  mark  or  mode  of  identi- 
fying that  paper,  and  the  words  '^  before  me"  need  not  have 
been  written  there  at  all 

WionTMAN,  J. — My  only  difficulty  was,  whether  the 
words  written  by  the  commissioner  at  the  foot  of  the  an- 
nexed notice  might  not  be  used  for  the  purpose  of  shewing 
that  the  affidavit  was  in  fact  sworn  before  the  commissioner ; 
but  upon  consideration  I  agree  that  to  do  so  would  lead  to 
much  difficulty  and  inconvenience,  and  that  it  is  better  to 
require  that  the  jurat  should  be  perfect  in  itself.  It  is  not 
so  in  the  present  case,  and  the  rule  must  be  absolute. 

Rule  absolute. 
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COURT    OF    EXCHEQUER. 

Crintt^  Cerm. 
IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1841.  Wood  v.  Peyton. 


Toadeclara-      1  HE  declaration  in  this  case  contained  two  counts  by 

two  TOuntron^  payee  against  maker  of  two  promissory  notes. 

two  promissory       pi^^^  ^s  to  the  first  and  second  counts  of  the  declaration, 

notes,  the 

defendant  that  the  Said  promissory  notes,  and  each  of  them,  were  and 

the  said  notes,  wals  obtained  from  the  defendant  by  means  of  the  fraud, 

t\"em,'^treand  ^^^^^^  *^->  ""^  ^^^  plaintiff.     Verification. 
JJ'"  o^^»°fd  Replication,  that  the  said  promissory  notes  in  that  plea 

Replication,  mentioned  were  not  obtained  by  fraud,  covin,  &c.,  modo 

•*  that  the  said       ^  -         a     © 
notes  were  not    ^^  torma,  &C. 

fraud*-^  %id  Special  demurrer,  assigning  for  causes,  that  the  replica- 
on  special  de-  tiou  is  informal,  and  tenders  too  large  an  issue,  inasmuch 
the  replication  as  it  requires  the  defendant  to  prove  that  both  the  notes 
^^  ^     '         were  obtained  by  fraud  ;  also  that  the  replication  ought  to 

have  averred  that  neither  of  the  said  notes  was  obtained  by 

fraud,  covin,  &c.     Joinder  in  demurrer. 

Ljish,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 


Barsiow,  contra.  The  replication  is  distributable.  The 
defendant  has  adopted  a  concise  mode  of  pleading,  and  the 
plaintiff  is  at  liberty  to  traverse  in  general  terms  the  mate- 
rial allegation  contained  in  the  plea,  without  averring  that 
each  note  was  not  obtained  by  fraud.     Suppose  an  action 
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1844. 

^ V ' 

Wood 

V. 

Peyton. 


second  count  mentioned  was  obtained  by  fraud,"  the  plea 
would  have  divided  itself.  So  the  replication  in  which  the 
plaintiff  states  that  the  notes  were  not  obtained  by  fraud,  is 
distributive  also ;  for  it  is  plain  that  the  plaintiff  means  to 
follow  the  defendant  in  his  pleading.  The  case  of  Thick  v. 
TWA  is  beside  the  present  question.  This  replication  is 
the  same  in  effect,  as  if  it  had  contained  the  word  ^^  respec- 
tively." The  defendant  may  amend  by  withdrawing  the 
demurrer,  otherwise  there  will  be  judgment  for  the  plaintiff. 


Alderson,  B. — I  am  of  the  same  opinion,  although 
during  the  argument  I  entertained  some  doubt.  If  we  are 
to  take  the  plea  to  mean  that  both  the  notes  were  obtained 
by  fraud,  then  the  replication  would  mean  that  both  were 
not  obtained  by  that  means.  The  reasonable  construction 
both  of  the  plea  and  replication  is  to  consider  the  word 
^^  respectively"  as  introduced  into  each  of  them. 


RoLFB,  B.,  concurred. 


Amendment  accordingly. 


Whitmore  and  Another,  Assignees  of  Loughton,  a  Bank- 
rupt V.  Greene,  Esq.  and  Cottam. 

An  execution     J|  ROVER  by  the  plaintifis,  as  assignees  of  Lomrhton,  a 

founded  on  a      ^      ^  _/  .,  :.  :. 

warrantor  at.    bankrupt,     irleas,  not  guilty  and  not  possessed. 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  Middlesex 

Sittings  after  Hilary  Term,  it  appeared  that  the  defendant 

Cottam  was  the  execution  creditor,  and   the  defendant 

Greene  the  sheriff,  who  levied  on  the  bankrupt's  goods.    On 

the   22nd  May,  1843,  the  bankrupt  gave  a  warrant  of 


ey 

complete  by 
sale,  prior  to 
the  issuing  of 
a  fiat,  is  pro- 
tected by  the 
2  &  3  Vict.  c. 
29,  notwith. 


standing  the 

creditor  before 

the  sale  had  notice  of  an  act  of  bankruptcy. 

The  assignees  of  a  bankrupt  cannot  maintain  trover  against  an  execution  creditor  who  has  not 
interfered  in  the  sale  of  the  bankrupt*s  goods.  He  b  only  liable  in  an  action  for  money  had  and 
receifed. 
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^~v ' 

Whitmore 

and  Another 

r. 

Orkene 

and  Another. 


act  of  bankruptcy,  is  liable  in  trover.  Secondly,  the  2  &  3 
Vict.  c.  29,  does  not  prevent  the  assignees  from  maintaining 
this  action.  The  present  case  differs  from  Whitmore  v. 
Robinson  {a),  and  Skey  v.  Carter  (b),  in  which  cases  the 
execution  was  not  completed  by  sale  prior  to  the  issuing  of 
the  fiat  Here  the  sale  took  place  before  the  fiat  issued, 
though  there  was  notice  of  the  act  of  bankruptcy  after  the 
seizure  and  before  the  sale.  The  question  depends  upon 
the  meaning  of  the  6  Geo.  4,  c.  16,  s.  108,  which  has  not 
been  repealed  by  the  statute  of  Victoria:  that  section  pro- 
vides, that  "no  creditor  having  security  for  his  debt,  &c., 
shall  receive  upon  any  such  security  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  upon,  or  any  mortgage 
of  or  lien  upon  any  part  of  the  property  of  the  bankrupt 
before  the  bankruptcy :  provided  that  no  creditor,  though 
for  a  valuable  consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession^  or  nil 
dicit,  shall  avail  himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors,  but  shall  be  paid  rateably  with  such 
creditors."  Under  that  section  the  dividing  point  is  the  act 
of  bankruptcy,  and  if^  as  here,  the  seizure  does  not  take 
place  until  after  the  act  of  bankruptcy,  the  property  vests 
in  the  assignees.  In  Wymer  v.  Kemble  (c),  the  seizure  and 
sale  were  perfect  and  complete  before  the  act  of  bankruptcy, 
and  on  that  ground  it  was  held  that  the  defendant  was  not 
a  creditor  having  security  for  his  debt.  They  also  cited 
Godson  V.  Sanctuary  (d),  and  Ramsey  v.  Eaton  (e). 


Bylesj  Serjt.,  and  Ckasby  for  the  sheriff.  The  sherifi^  is 
not  liable  in  trover,  but  is  protected  by  the  2  &  3  Vict  c  29. 
This  is  an  attempt  to  defeat  a  bon&  fide  execution,  by  a  secret 
act  of  bankruptcy  prior  to  the  seizure.     The  statute  of 


(a)  1  Dowl.  135,  N.  S.  ;  See 
S.  C.  8  M.  &  W.  463. 

{b)  2  Dowl.  831.  N.  S.;  See 
S.  C.  11  M.  &  W.  671;  6  Scott, 
N.  R.  877,  n. 


(c)  6  B.  &  C.  479. 

{d)  4  B.  &  Ad.  255  ;  See  S.  C. 
1  N.  &  M.  52. 

(e)  2  Dowl.  219,  N.  S.;  10  M. 
&  W.  22. 
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Victoria  is  identical  with  the  82nd  section  of  the  6  Geo.  4,        1844. 
c.  16,  except  that  the  fonner  omits  the  provision  as  to  the     WHrnioRE 
two  months ;    therefore,  the  sheriff  is  now  in  the  same    •^  Another 

e. 

position  as  if,  under  the  latter  act,  a  secret  act  of  bankruptcy  Greekic 
had  been  committed,  and  the  two  months  had  elapsed.  If 
the  words  in  the  statute  of  Victoria  *'at  the  time  of  execu- 
ting or  levying  such  execution,"  mean  at  the  time  of  seizure, 
the  defendants  are  within  the  protection  of  that  act  In 
GodMon  V.  Sanctuary  (a),  Lord  Denman^  C.  J.,  says,  ^^  after 
the  decisions  which  have  taken  place  on  the  subject,  it 
would  be  impossible  to  contend  that  the  seizure  by  the 
sheriff  in  this  case  was  not  a  levying  vritbin  the  act.''  The 
true  meaning  of  the  108th  section  of  the  6  Geo.  4,  c.  16,  is, 
that  the  execution  shall  be  defeated  by  the  fiat,  but  not  by 
a  secret  act  of  bankruptcy.  The  words  used  in  that  sec- 
tion are  not  before  he  "becomes  bankrupt,"  but  before 
"  bankruptcy."  No  case  has  been  cited  in  which  the  act  of 
bankruptcy  has  been  held  to  be  the  dividing  line.  Even 
before  the  statute  of  Victoria,  the  words  "before  bankruptcy," 
have  been  held  to  mean  before  the  act  of  bankruptcy.  All 
the  cases  since  that  statute  treat  the  fiat  as  the  dividing 
point  In  Whitmore  v.  Robinson^  Parke^  B.,  says (6),  "the 
effect  of  this  provision  seems  to  be,  in  case  of  bona  fide 
contracts,  pleadings,  and  executions,  to  do  away  with  the 
relation  to  the  act  of  bankruptcy,  and  to  substitute  the  issu- 
ing of  the  flat,  for  the  act  of  bankruptcy,  as  the  time  at  which 
the  right  of  the  assignees  is  to  accrue."  Similar  language  is 
used  in  Ramsey  v.  Eaton.  Notice  after  seizure  has  no 
eflect  \Parkej  B. — All  this  difficulty  has  arisen  from 
introducing  into  the  6  Geo.  4,  a  clause  copied  from  an 
Irish  act  of  Parliament] 

Peacock,  for  the  execution  creditor,  was  stopped  by  the 
Court 

Cur.  adv.  wit. 

(a)  4  B.  &  Ad.  260.  (b)  1  Dowl.  147,  N.  S. 

VOL.    II.  N  D.   &   L. 
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1844.  The  judgment  of  the  Court  was  delivered  by 

WamioRE  Alderson,  B. — This  was  an  action  of  trover  brought  by 
ind  Another  the  assignees  of  one  Laugbton  against  the  defendants,  one 
Gbbbnb  of  whom  was  the  sheriff^  and  the  other  the  execution 
^  '  creditor.  The  pleas  were,  not  guilty  and  not  possessed.  The 
facts  were  these : — about  the  22nd  of  May,  1843,  Laugbton 
gave  a  warrant  of  attorney  to  Cottam,  on  which  a  fieri 
fiicias  issued  on  the  26th  of  May,  and  afterwards,  but  on 
the  same  day,  an  act  of  bankruptcy  was  committed  by  the 
execution  of  a  bill  of  sale.  On  the  morning  of  the  27th 
of  May,  the  sheriff  seized  about  nine  o'clock,  and  after  the 
seizure,  about  ten  o'clock,  a  notice  of  the  act  of  bankruptcy 
was  given  to  the  execution  creditor.  The  sale  took  place 
on  the  8th  and  9th  of  June,  and  the  fiat  was  issued  in  July, 
within  two  months  of  the  warrant  of  attorney.  A  verdict 
passed  for  the  plaintiffs,  with  liberty  to  the  defendants  to 
move  on  two  points  raised  at  the  trial ;  first,  on  behalf  of 
the  execution  creditor,  that  although  he  might  be  liable  in 
an  action  for  money  had  and  received,  he  was  not  liable  in 
trover  as  a  wrong-doer  :  secondly,  on  behalf  of  both  of  the 
defendants,  that  the  assignees  could  not  maintain  the  action 
by  reason  of  the  statute  of  2  &  3  Vict  c.  29. 

On  the  first  point,  we  think  the  rule  for  entering  a 
verdict  for  the  defendant  Cottam,  ought  to  be  made  ab- 
solute. It  does  not  appear  that  he  interfered  or  inter- 
meddled in  the  execution ;  he  merely  put  the  writ  into  the 
hands  of  the  sheriff,  and  received  a  sum  of  money  as  the 
proceeds  of  the  execution ;  and  to  make  him  liable  in  trover 
would  be  to  make  him  responsible,  not  for  the  mere  pro- 
ceeds which  he  received,  but  for  the  entire  value  of  the 
goods,  including  the  poundage  to  the  sheriff.  We  think 
there  is  neither  principle  nor  authority  for  such  a  doctrine. 
In  the  cases  cited  at  the  Bar,  oiMenham  Y.Edmon$on{a\  and 
Rush  V.  Baker  (6),  the  ground  on  which  it  was  held,  that  the 
assignees  could  sue  an  execution  creditor,  was,  in  the  latter 
case,  that  the  defendant  had  given  a  bond,  and  in  the 
former,  that  he  was  present  at  the  time  of  the  execution ; 
(a)  I  B.  &  P.  369.  (b)  2  Str.  996. 
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but  in  this  case  there  has  been  no  interference  of  any  sort        1844. 
by  the  execution  creditor^  and,  therefore,  although  he  may     whttmoiir 
be  liable  to  refund  the  money  paid  to  him,  we  think  he    •^  Another 
cannot  be  sued  in  trover  as  a  wrong  doer.  Grebnk 

The  case  of  the  sheriff  is  different  It  was  decided,  in 
the  case  of  Bahne  v.  Button  (a),  that  a  sheriff,  who,  under  a 
writ  of  fieri  &cias,  seizes  and  sells  the  goods  of  a  bankrupt 
before  the  commission,  but  after  an  act  of  bankruptcy, 
without  notice  of  the  act  of  bankruptcy,  was  liable  in  trover 
to  the  asrignees.  The  sheriff  would,  therefore,  be  held 
liable  in  trover,  unless  protected  by  some  statute.  In  the 
case  of  Cheston  v.  Gibh$  (6),  it  was  decided,  that  if  the  sale 
took  place  after  the  fiat,  the  sheriff  was  liable  in  trover. 
The  question,  therefore,  is,  whether  it  makes  any  difference 
that  the  sale  was,  as  in  this  case,  before  the  fiat,  but  after 
the  act  of  bankruptcy,  and  after  notice  of  such  an  act  to 
the  execution  creditor.  It  was,  we  think,  correctly  observed 
in  that  case,  that  the  operation  of  the  writ  was  affected  by 
words,  applying  to  the  creditors  only.  It  has  also  been 
decided  in  WhUmore  v.  Robinson,  (c)  and  confirmed  in  Skey 
V.  Carter (d),  that  the  108th  section  of  6  Geo.  4,  c.  16,  has  not 
been  repealed  by  the  2  &  3  Vict  c.  29,  and  that  the  issuing 
of  a  fiat  before  sale,  disentitles  the  execution  creditor  to  the 
benefit  of  the  execution.  The  actual  sale  and  not  the  seizure 
is  also  made  the  dividing  point  in  Wymer  v.  Kemble(e). 
The  question,  therefore,  is,  whether  the  sheriff  is  a  wrong 
doer,  if  having  under  an  execution  and  a  judgment  and 
warrant  of  attorney,  seized  goods  after  an  act  of  bankruptcy, 
but  before  notice  thereof  to  the  execution  creditor,  he  sells 
after  such  a  notice,  but  before  the  fiat  The  answer  to  that 
question  depends  on  the  construction  of  2  &  3  Vict,  c  29. 
The  judgment  in  the  two  cases  of  Whitmore  v.  Robinson 
and  »Skey  v.  Carter^  having  determined  that  the  108th  section 
of  6  Greo.  4,  c.  1 6,  is  not  repealed  by  that  statute,  but  continues 
in  force ;  the  effect  of  the  statute  of  Victoria  is  to  substitute 

(«)  3  M.  &  Scott,  I.  {d)  2  Dowl.  831,  N.  S;    See 

(*)  Ante,  Vol.  1.  p.  400;  S.  C.      S.  C.  11  M.  &  W.  671 ;   5  Scott. 

12M.&W.  111.  N.  R.  877,D. 

(c)  1   DowJ.   135,  N.  S.;   See  (e)  6  B.  &  C.  479. 

S.C.  8M.&W.463. 
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and  Another 
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and  Another. 


its  enactment  for  the  81st  section  of  the  6  Geo.  4,  as  well 
as  for  the  82nd.  Reading  then  the  two  statutes  together,  the 
result  is,  that  all  executions,  whether  judgments  on  warrants 
of  attorney,  or  by  confession,  or  nil  dicit,  executed  by 
seizure  after  an  act  of  bankruptcy,  but  without  notice  of  it  to 
execution  creditors,  are  rendered  valid  so  far  as  they  are 
affected  by  the  act  of  bankruptcy  committed  before  seizure. 
The  effect  of  priority  of  the  act  of  bankruptcy  is  done  away 
with,  although  that  act  is  still  operative  to  support  the 
commission ;  and  the  question  in  each  case  is,  whether  the 
particular  execution  is  one  that  but  for  a  prior  act  of  bank- 
ruptcy, would  have  entitled  the  execution  creditor  to  a 
preference  ?  If  the  fiat  intervenes  before  the  sale,  the 
execution  plaintiff  b  not  entitled,  because  he  was  still  a 
creditor  of  the  bankrupt  at  the  time  of  the  fiat,  which  must 
now  be  considered  as  identical  with  the  time  of  bankruptcy ; 
and  the  priority  of  the  act  of  bankruptcy  to  seizure  being 
done  away  with,  he  b  consequently  within  the  proviso  of 
the  108th  section,  and  is  only  to  be  relieved  rateably.  If 
the  fiat  is  after  the  sale,  the  execution  plaintiff  is  no  longer  a 
creditor  of  the  bankrupt  at  the  time  of  the  bankruptcy,  and 
is  entitled  to  the  preference  which  his  execution  gives  him. 
Here  the  sale  occurs  before  the  fiat,  and,  consequently,  the 
execution  plaintiff  is  entitled  to  the  benefit  of  this  execution ; 
unless  the  fact  that  there  was  notice  of  act  of  bankruptcy 
prior  to  the  sale,  makes  any  difference.  It  would  have 
been  very  right  for  the  Legislature  to  have  enacted  with 
respect  to  executions,  that  an  act  of  bankruptcy  should  not 
operate  until  the  time  that  the  execution  creditor  had 
notice  of  it,  and  should  have  the  effect  then  of  an  act  of 
bankruptcy  at  that  time ;  and  then  no  doubt,  the  act  of 
bankruptcy  in  that  case,  would  date  from  the  time  of  the 
notice,  and  so  would  defeat  the  execution,  because  at  the 
time  of  the  bankruptcy,  the  execution  plaintiff  would  still 
have  been  a  creditor:  but  the  Legislature  has  not  done 
this,  the  enactment  of  the  statute  of  Victoria  says,  that  the 
act  of  bankruptcy,  prior  to  the  executing  and  levying,  that 
is,  prior  to  seizure,  shall  have  no  effect,  provided  the  exe- 
cution creditor  had  not  notice  at  the  time  of  the  seizure — 
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and  this  execution  plaintiiF  is  in  that  condition.  To  hold  1844. 
that  he  was  deprived  of  his  priority,  would  be  to  substitute  \vnrrMOEE 
different  words  from  those  in  the  statute.  The  argument  «"*  Another 
before  us  for  the  plaintiffs  was,  that  the  execution  was  Grrkne 
iuTalidated,  because  the  execution  plaintiff  had  notice  before 
sale,  and  therefore  before  execution  levied:  certainly,  if 
this  construction  could  be  supported,  the  argument  would 
avail,  but  considering  the  ground  on  which  the  Court  of 
error  proceeded  in  Skey  v.  Carter  {a\  we  think  this  view  of 
the  case  cannot  be  supported.  The  second  and  main 
ground  of  argument  was,  that  the  1 08th  section  not  being 
repealed,  the  execution  on  the  warrant  of  attorney  was 
altogether  unaffected  by  the  statute  of  Victoria,  just  as  if 
DO  such  statute  had  passed ;  and  that  such  execution  would 
be  altogether  inoperative,  if  the  sale  took  place  after  an  act 
of  bankruptcy  whenever  committed,  and  whether  there  was 
any  notice  of  it  or  not;  just  as  if  the  proviso  of  the  108th 
section  were  contained  in  a  separate  statute,  and  alone  gave 
the  law  as  to  executions  on  warrants  of  attorney.  But  this 
aigoment  cannot  be  sustained  consistently  with  the  reason- 
ing both  of  this  Court,  and  of  the  Court  of  error,  in  the 
cases  of  WhitmareY.  Robinson  and  Skey  v.  Carter  (6),  nor  with 
the  decisions  of  this  Court  in  Ramsey  v.  Eaton  (c);  nor  indeed 
with  that  of  the  Queen's  Bench  in  Godson  v.  Sanctuary  (d),  in 
which  case,  the  judgment  on  a  warrant  of  attorney  was  held 
to  be  within  the  81st  section,  and  protected  notwithstanding 
a  prior  act  of  bankruptcy,  if  the  seizure  took  place  more 
than  two  months  before  the  fiat ;  and  not  held  to  be  merely 
void,  because  the  sale  took  place  after  an  act  of  bankruptcy, 
which,  on  the  supposition  that  the  108th  section  remained 
unqualified,  and  regulated  all  executions  on  warrants  of 
attorney,  would  have  been  the  case.  We,  therefore,  think 
that  the  sheriff  was  not  a  wrong  doer  in  this  case,  and, 
consequently,  that  the  rules  must  be  made  absolute. 

Rules  absolute. 

(«)  2  DowL  831,  N.  S.;  See  (c)  2  Dowl.  219,  N.  S.;  10  M. 

S.  C.  II  M.  1^  W.  571 ;  5  Scott*8  &  W.  22. 

N.  R.  877,  n.  id)  4  B.  &  Ad.  255 ;  See  S.  C. 

(6)  I  Dowl.  133,  N.  S.  i  See  S.  1  N.  &  M.  52. 
C.  8  M.  «c  W.  463. 
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Sturton  v.  Richardson. 

In  in  action       1  HE  declaration  stated,  that  whereas  the  plaintiff,  one 

in  common        William  Lockhart,  in  right  of  Elizabeth,   his  wife,   one 

cSSpaLi^JS,       Harriet  Moriey,  and  the  defendant,  heretofore,  to  wit,  on 

Ann'^^'le       ^^  ^^^^  ^^y  ^^  September,   1838,  and  from  thence  con- 

f.  27.  the  de-     tinually  until  the  29th  of  September,  1842,  were  possessed 

allege  thaTt^he   individually  of  certain  messuages  and  hereditaments,  with 

n^?nS*mofe    ^®  appurtenances,  for  the  residue  of  a  certain  term  of 

than  his  share    years,  then  and  during  all  the  time  aforesaid  to  run  and 

unexpired,  and  which  has  lately,  to  wit,  on  the  29th  of 

September,  1842,  expired  and  been  determined;  that  is  to 

say,  the  plaintiff  was  possessed  of,  and  in  one  undivided 

third  part  thereof,  the  said  William  Lockhart,  in  right  of 

Elizabeth,  his  wife,  was  possessed  of,  and  in   one  other 

undivided  third  part  thereof,  the  said  Harriet  Moriey  was 

possessed  of,  and  in  one  other  undivided  sixth  part  thereof, 

and   the   said  defendant  was   possessed   of,   and   in    the 

remaining  undivided  sixth  part  thereof;  and  the  defendant, 

during  all  the  time  aforesaid,  had  the  care  and  management 

of  the  whole  of  the  said  messuages  and  hereditaments,  to 

receive  and  take  the  rents,  issues,  and  profits  thereof,  to 

the  common   profit  of  them,   the  said  plaintiff,  William 

Lockhart,  Harriet  Moriey,  and  himself  the  defendant,  and 

as  bailiff  of  the  plaintiff,  of  what  he  received  more  than  his 

just  share  and  proportion  thereof,  to  render  a  reasonable 

account  to  the  plaintiff,  and  of  his  share  thereof,  when  he, 

the  defendant,  should  be  thereunto  afterwards  requested, 

according  to  the  form  of  the  statute  in  such  case  made  and 

provided ;  yet  the  defendant,  (although  often  requested  so 

to  do,)  hath  not  rendered   any  reasonable  account,  &c. 

Special  demurrer  and  joinder. 

Greenwoodf  in  support  of  the  demurrer,  first,  it  does 
not  appear  whether  the  defendant  is  chai]ged  as  receiver  at 
commou  law,  or  as  bailiff   under    the  statute  4   Ann. 
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c.  16,  s.  27  (a).     The  declaration  should  have  alleged  a        1844. 
special  appointment,  for  otherwise  no  action  lies  at  common    ^g^ijjjjj!^ 
law  by  one  joint-tenant  or  tenant  in  common  against  his  «• 

companion,  if  it  is  intended  to  proceed  under  the  statute, 
(which  seems  probable,  as  reference  is  made  to  it,)  the 
declaration  is  bad  for  want  of  an  averment  that  the  de- 
fondant  received  more  than  his  just  share  or  proportion. 
The  case  of  Wheeler  v.  Home  (&),  is  an  express  authority  to 
that  effect,  and  all  the  precedents  contain  such  an  averment 
Secondly,  the  non-joinder  of  parties  who  ought  to  have 
been  plaintifl^  is  apparent  on  the  face  of  the  declaration ; 
all  the  tenants  in  common  should  have  sued,  Baxter  v. 
Hazier  (c). 

Arehboldy  contr^  The  declaration  is  framed  upon  the 
statute  4  Ann.  c.  16,  s.  27,  under  which  it  is  submitted, 
that  a  joint-tenant  or  tenant  in  common  may  sue  his 
companion  as  bailiff  at  common  law.  In  an  action  against 
a  bailiff  at  common  law,  it  is  not  necessary  to  allege  that 
he  has  received  anything,  although  a  different  nile  prevails 
when  the  action  is  against  a  receiver.  The  office  of  bailiff 
carries  with  it  the  duty  of  accounting  before  auditors,  when 
called  on,  whether  any  act  has  been  done  by  him  or  not ; 
and  if  any  money  has  been  received  by  him,  to  pay  it  over 

(a)  Enacts,  "  That  actions  of  action  shall  be  depending,  shall 
aceoant  shall  and  may  be  brooght  be,  and  are  hereby  empowered  to 
and  maintained  against  the  eze-  administer  an  oath,  and  examine 
entors  and  administrators  of  every  the  parties  touching  the  matters 
guardian,  bailiff,  and  receiver;  in  question,  and  for  their  pains 
and  also  by  one  joint-tenant,  and  and  trouble  in  auditing  and 
tenant  in  common,  his  executors  taking  such  account,  have  such 
and  administrators,  against  the  allowance  as  the  Ck>urt  shall  ad- 
other,  as  bailiflr,  for  receiving  judge  to  be  reasonable,  to  be  paid 
more  than  comes  to  his  just  by  the  party  on  whose  side  the 
share  or  proportion,  and  against  balance  of  the  account  shall  ap- 
the  executor  and  administrator  of  pear  to  be." 
such  joint-tenant,  or  tenant  in  (b)  Willes,  208. 
common ;  and  the  auditors  ap-  (c)  5  Bing.  N.  C.  288 ;  See  S. 
pointed  by  the  Court,  where  such  C.  7  Scott,  233. 
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1844.        to  his  principal  (a).     The  question  then  turns  upon  the 

SruRTo.v      construction  of  the  statute.     It  is  a  remedial  act,  and  the 

».  Court  will  construe  it  so  as  to  obviate  the  inconvenience 

Richardson.       ,  •  i    /.  ^  -i    i       o  n  i 

which  formerly  prevailed.     Before  that  act,  a  joint-tenant 

or  tenant  in  common,  could  not  sue  his  companion  at  law ; 
bat  was  driven  to  a  Court  of  equity  to  compel  an  account. 
The  obvious  intent  of  the  act  was  to  aiFord  a  remedy  by 
giving  an  action  at  common  law;  and  if,  in  order  to 
maintain  such  an  action,  it  is  held  requisite  to  allege  and 
prove  that  the  defendant  received  more  than  his  just  share, 
the  statute  would  become  a  dead  letter ;  for  in  most  cases, 
it  would  be  impossible  to  ascertain  the  fact,  without  filing 
a  bill  in  equity.  The  statute  expressly  says,  that  a  joint- 
tenant,  or  a  tenant  in  common,  may  maintain  an  action 
against  his  companion,  as  bailiff;  the  clear  meaning  of  which 
is,  that  he  may  sue  him  as  a  bailiff  at  common  law,  and 
compel  him  to  account  before  t*he  auditors,  and  if  he  has 
received  more  than  his  share,  to  refund  it.  The  case  of 
fVheeler  v.  Home  (6),  may  seem  an  authority  to  the  contrary, 
but  the  inconveniences  likely  to  result  from  a  strict 
construction  of  the  statute,  do  not  appear,  in  that  case,  to 
have  been  considered  by  the  Court.  As  to  the  objection  of 
the  non -joinder  of  plain tifis,  a  joint-tenant,  or  tenant  in 
common,  may  maintain  a  personal  action  without  joining 
his  companions;  and  a  lease  by  two  joint-tenants,  or 
tenants  in  common,  does  not  operate  as  a  joint  lease  of 
both,  but  as  a  separate  lease  by  each,  with  a  confirmation  by 
his  companion. 

Pollock,  C.  B. — The  defendant  is  entitled  to  our  judg- 
ment It  has  been  argued  that  the  plaintiff  under  this 
statute  may  sue  the  defendant,  as  he  might  have  sued  a 
bailiff  at  common  law ;  and  a  distinction  was  sought  to  be 
drawn  between  a  proceeding  as  against  a  baiUff,  and  a 
receiver.     But  the  judgment  of  the  Court  in  the  case  of 

Cfl)  Sclw.  N.  P.  2,  n.  2.  (b)  Willw,  208. 
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^heeler  v.  Homey  isan  express  authority  against  that  position.  ^®^** 
There  Lord  Chief  Justice  WiUeSy  in  delivering  his  jadg- 
inent,  sajs,  ^  though  an  action  of  account  therefore  may  be 
brought  by  one  tenant  in  common  against  another  since  the 
statute^  yet  it  is  an  action  of  a  very  different  nature  from 
an  action  of  account  against  a  bailiff  at  common  law ;  a 
bailiff  at  common  law  is  answerable  not  only  for  his  actual 
receipts  but  for  what  he  might  have  made  of  the  lands 
without  his  wilful  default,  as  is  expressly  held  in  Co.  Litt^ 
172,  Oy  and  in  many  other  books:  but  by  the  plain  words 
of  the  statute  a  tenant  in  common,  when  sued  as  bailiff,  is 
answerable  only  for  so  much  as  he  has  actually  received 
more  than  his  just  share  and  proportion."  But  the  judg- 
ment does  not  stop  there.  The  (Jhief  Justice  goes  on  to 
say,  ''as  the  judgment  in  both  actions  must  be  in  general 
quod  computet,  how  can  the  auditors  tell  in  what  manner 
he  is  to  account,  or  whether  they  are  to  examine  on  oath 
or  not,  unless  it  appear  by  the  record  in  what  capacity  he  is 
sued  and  what  sort  of  action  this  is?  It  was  said  that  such 
a  suggestion  might  be  made  on  the  record :  but  I  believe  no 
such  suggestion  was  ever  heard  of.  But  the  declarations 
since  the  statute  have  always  set  forth  that  the  plaintiff  and 
defendant  are  tenants  in  common,  and  that  the  defendant 
has  received  more  than  his  share. **  So,  in  the  present  case, 
the  declaration  is  bad,  inasmuch  as  it  does  not  contain  any 
allegation  that  the  defendant  has  received  more  than  his 
share.  The  case  of  Wheeler  v.  Home  was  decided  more 
than  a  hundred  years  ago ;  and  as  no  subsequent  authority 
at  variance  with  it  has  been  cited,  we  think  we  ought  to 
abide  by  that  decision.  Besides,  the  very  words  of  the 
statute,  only  gives  the  action  against  a  party  "  for  receiving 
more  than  his  share."  We  think  that  the  plaintiff  cannot 
sue  this  party,  and  compel  him  to  account  as  a  bailiff  gene- 
rally, and  consequently  this  declaration  is  bad. 

Aldebson,  B. — I  am  of  the  same  opinion.     In  the  note 
by  Mr.  Hargrave  to  Co.  Litty  172,  a.,  n.  (8),  it  is  said. 
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1 844.        *<  DOW,  one  joint-tenant  or  tenant  in  common,  may  have 
g^^^jj      account  against  the  other  as  bailiff,  for  receiving  more  than 
»•  his  share  of  profits,  although  there  is  no  appointment  of 

him  as  bailiff.  (See  4  Ann.  c  16,  s.  27).''  If,  therefore, 
the  plaintiff  is  suing  the  defendant  as  bailiff  at  common  law, 
he  is  bound  to  shew  an  appointment  as  bailiff;  if  he  is 
proceeding  under  the  statute,  the  declaration  should  have 
alleged  that  the  defendant  received  more  than  his  share. 
The  declaration  says,  that  "  it  was  the  defendant's  duty  to 
render  an  account  of  what  he  had  received  more  than  his 
share ;"  but  it  does  not,  by  any  averment,  shew  that  the 
defendant  has  not  performed  that  which  is  alleged  to  be  his 
duty.  It  is  only  said,  that  he  has  not  accounted ;  but  if  he 
has  not  received  more  than  his  share,  he  has  nothing  to 
account  for. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 


Dob  v.  FiLLiTER. 

Whcroaplain-    J.  RESPASS  for  mesne  profits.     Plea,  of  payment  into 
eioctment,  and   Court,  and  no  damages  ultra.     Replication,  damages  ultra ; 
taxcdThe*^      "P^"  which  issue  was  joined, 
cannot,  iu  an         At  the  trial  before  Wightman,  J.,  at  the  last  Dorsetshire 

action  for  ^  ^  . 

mesne  profits,  assizcs,  it  appeared  that  on  the  first  trial  of  the  ejectment, 

than  such  the  plaintiff  had  been  improperly  nonsuited,  and  that  the 

notwithstand.  ^^^nsuit  was  afterwards  set  aside  and  a  new  trial  granted, 

ing  the  taxa-  on  the  ground  of  misdirection.     The  cause  went  down  a 

tion  took  place  ,  , 

at  the  instance  second  time  for  trial,  when  the  plaintiff  obtained  a  verdict. 

unj,  '    The  defendant  afterwards  obtained  an  order  of  Rolfe^  B., 

to  enter  satisfaction  on  the  judgment  on  payment  of  one 
shilling  damages,  unless  the  lessors  of  the  plaintiff  should 
proceed  to  tax  their  costs  within  a  month.  That  order  was 
afterwards  set  aside,  on  the  ground  that  it  was  made  without 
authority  (a).  The  plaintiff  having  brought  the  present 
(a)  11  M.  &  W.  80. 
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action  for  mesne  profits,  the  defendant,  on  the  2nd  Febr,        1844. 
VS43,  applied  to  Parhef  B.,  at  Chambers,  who  thereupon         nT""' 
made  tlie  following  order : —  9. 

PlLUTJ«&> 

'<  Upon  hearing,  &c.,  I  do  order  that  the  attorney  for  the 
lesBors  of  the  plaintiff  vhall  deliver  unto  the  defendant's 
attorney  a  Ull  of  costs  in  this  action ;  and  that  the  same, 
when  delivered,  be  referred  to  the  Master  to  be  taxed,  the 
dejfendant  hereby  undertaking  to  pay  the  amount  foond 
due  in  four  days  after  taxation ;  such  delivery  and  taxation 
to  be  vrithout  prejudice  to  the  right  (if  any)  which  the 
lessors  of  the  plaintiff  would  have  had,  on  recovering  in  an 
action  for  mesne  profits  more  than  the  costs  between  party 
and  party,  if  the  costs  had  not  been  taxed ;  the  amount  of 
the  bill  so  taxed,  not  to  be  included  in  the  action  for  mesne 
profits." 

The  costs  were  taxed  under  this  order  and  duly  paid  by 
the  defendant,  and  the  sum  paid  into  Court  covered  the 
amount  of  rent  But  it  was  contended,  on  the  part  of  the 
plaintiff,  that  he  was  entided  to  recover  in  the  present 
action  full  costs  as  between  attorney  and  client,  and  also 
the  costs  of  the  nonsuit  The  learned  Judge  reserved  the 
point,  and  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit  or  a 
verdict  for  him,  or  to  reduce  the  damages  to  such  amount, 
or  according  to  such  principle,  as  the  Court  should  deter^ 
mine. 

A  rule  nisi  having  been  obtained  accordingly, 

Cockbum  and  Hodges  shewed  cause.  The  plaintiff  is 
entitled  to  recover  costs  as  between  attorney  and  client 
In  Nowell  v.  Roahe  (a).  It  was  held  that  in  an  action  for 
mesne  profits,  the  plaintiff  might  recover  by  way  of  damages 
costs,  as  between  attorney  and  client,  incurred  by  him 
in  a  Court  of  error  in  reversing  a  judgment  in  ejectment 
obtained  by  the  defendant     [Po/focA,  C.  B. — At  that  time. 


(a)  7  B.  &  C.  404;  See  S  C.  1  M.  &  R.  170. 
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1844.  a  court  of  error  could  not  award  costs  to  a  plaintiff  in  eject- 
^'^^^  ment]  So  here,  the  new  trial  being  granted  on  the  ground 
of  misdirection,  the  plaintiff  was  entitled  to  his  costs. 
Afler  judgment  by  default  in  ejectment,  the  plaintiff  in  an 
action  for  mesne  profits  may  recover  all  the  expenses  which 
he  has  necessarily  been  put  to  by  the  ejectment,  and  is  not 
limited  to  the  taxed  costs  as  between  party  and  party. 
Doe  Y.  Huddart(a),  [Aldersoriy  B. — In  that  case  the  jury 
were  compelled  to  tax  the  bill,  as  the  officers  of  the  Court 
could  not  tax  costs  against  the  casual  ejector.]  In  Symonds 
V.  Page  (i),  the  defendant  appeared  and  pleaded  to  the 
ejectment,  but  at  the  assizes  withdrew  his  plea,  and  under- 
took to  deliver  immediate  possession ;  and  it  was  held  that 
in  an  action  for  mesne  profits  the  plaintiff  might  recover 
the  costs  of  the  ejectment,  although  no  costs  had  been 
taxed  by  the  Master.  [PoUack,  C.  B. — That  case  is  no 
authority  to  shew  that  a  jury  may  give  more  than  the 
amount  at  which  the  costs  have  been  taxed.  Alderson,  B. — 
The  opinion  of  Lord  Kent/on  in  Doe  v.  Davis  (c\  is  against 
you.]  In  the  present  case,  the  costs  were  not  taxed  by 
the  plaint ifi^,  but  by  the  defendant  Sandback  v.  Thomas  (d), 
and  Gould  v.  Barratt{e\  are  in  point  They  also  cited 
Sparkes  v.  MartindaJe  {f\  Smith  v.  Compton  {g)y  Goodtitle 
V.  Tombs  (A),  Grace  v.  Morgan  (i),  AsUn  v.  Parkin  (A). 

Crowder  and  Barstow  were  not  called  upon  to  support 
the  rule. 

Pollock,  C.  B. — The  rule  must  be  absolute  to  enter  a 
nonsuit.  It  must,  however,  be  admitted,  that  the  authori- 
ties on  this  point  are  not  uniform.  In  Grace  v.  Morgan^ 
Tindal^  C.  J.,  says,  "It  may  be  observed  that  all  the  cases 

(a)  2  C,  M.  &  R.  316 ;  See  S.  (/)  8  East.  593. 

C.  4  Dowl.  437.  (^)  3  B.  &  Ad.  407. 

(6)  1  C.  &  J.  29.  {h)  3  Wils.  118. 

(c)  1  Esp.  358.  (f)  2  BiDK.  N.  C.  534 ;  See 

(d)  1  Stark.  N.  P.  C.  306.  S.  C.  2  Scott,  790. 
{e)  2  M.&  Rob.  171.  (*)  2  Burr.  665. 
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relied  on  by  the  plaintiff^  as  authority  that  the  full  costs  of       1844. 

the  former  action  are  recoverable  in  a  subsequent  suit  for         dob""*^ 

vexatiously  prosecuting  the  former  action^  are  cases  where 

there  has  been  no  taxation  of  costs  in  the  former  action ; 

such  as  ejectment,  where  the  judgment  was  obtained  by 

de&ult  against  the  casual  ejector ;  or  formedon,  where  no 

costs  are  given,  in  which  cases  the  plaintiff  must  recover 

his  full  expenses  if  he  is  entitled  to  recover  any.     But  in 

ejectment,  where  the  action  has  been  defended  and  the 

costs  taxed,  he  is  not  allowed  to  recover  the  extra  costs  in 

a  subsequent  action.  Doe  v.  Davis."^    The  case  of  Doe  v. 

Hare  is  to  the  same  effect     It  has  been  argued,  that  a 

plaintiff  in  ejectment  is  entitled  to  a  full  indemnity ;  but 

there  is  no  reason  why  he  should  be  in  a  better  situation 

than  any  other  plaintiff.     Actions  for  malicious  injuries 

are,  perhaps,  an  exception ;   for  there   juries   have  been 

allowed  to  take  all  the  circumstances  into  consideration, 

and  to  give  what  are  termed  vindictive  damages ;  but  it  is 

not  so  with  respect  to  ejectment.     A  distinction  has  been 

attempted  to  be  drawn,  on  the  ground  that  these  costs  were 

taxed  at  the  instance  of  the  defendant,  and  consequently, 

that    the    plaintiff  was    not   bound  by  the  taxation,  and 

might  recover  beyond  the  taxed  costs.     I  cannot,  however, 

assent  to  that  view  of  the  case.     The  Judge,  by  making 

the  order,  merely  directs  the  costs  to  be  taxed,  but  does 

not  say  what  the  effect  of  that  taxation  is  to  be ;  and  it  is 

diflBcult  to  see  why  a  plaintiff  in  ejectment  should  obtain 

more  costs  than  a  plaintiff  in  trespass,    or  in  any  other 

action.    The  taxed  costs  are  considered  as  a  fair  indenmity ; 

if  they  are  not  so,  the  rules  which  govern  taxation  ought 

to  be  altered.     We  must  be  bound  by  the  decided  cases, 

for  it  would  be  most  inconvenient  if  the  jury  were  allowed 

to  give  or  withhold  costs  at  their  discretion. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  plaintiff 
in  ejectment  is  entided  to  recover  such  damages  as  he  has 
sustained,  and  since  the  defendant's  misconduct  consisted 
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in  turning  him  out  of  possession,  the  defendant  must  pay 
back  all  the  profits  of  the  estate  during  the  time  he  has  so 
kept  him  out.  The  taxed  costs  arc  intended  to  be  a  full 
indemnity  to  the  plaintiff,  for  his  expenses  in  getting  back 
the  land.  That  is  the  principle  upon  which  they  are  given ; 
whether  it  be  fully  carried  out  in  practice  is  another  matter. 
The  question  is,  what  is  to  be  the  criterion  by  which  the 
costs  of  getting  back  the  land  are  to  be  estimated  ?  A 
plaintiff  in  ejectment  is  in  the  same  situation  as  other 
suitors,  all  of  whom  sue  for  their  rights  and  obtain  costs  as 
an  indemnity;  and  as  other  plaintiffs  submit  to  have 
their  costs  taxed,  so  ought  a  plaintiff  in  ejectment  If  the 
taxed  costs  be  not  a  full  indemnity,  they  ought  to  be 
made  so. 


GuBNEY,  B.,  concurred. 

RoLFB,  B. — ^I  am  of  the  same  opinion.  Here  a  taxa- 
tion has  taken  place  in  the  usual  way,  and  by  that  the 
plaintiff  is  bound.  Where  indeed  there  has  been  no  taxation, 
then,  ex  necessitate,  the  jury  must  say  what  is  to  be  an 
indemnity. 

Rule  absolute  to  enter  a  nonsuit. 


Griffith  v.  Owen. 
To  assumpsit    -A  SSUMPSIT.     The  declaration  stated,  that  before  the 
wmSwrui^not  ^^I'^i^g  ^f  ^^G  promise,  &c.,  the  plaintiff  was  the  bearer  of 
"^turning  cer-   gix  promissorv  notcs  respectively,  made  by  certain  persons, 

tain  promissory  m.  •/  »/         ^  m. 

notes,  the  do-  to  wit,  John  Waters,  Arthur  Jones,  and  David  Jones,  for 
eTthafa^fter  *   the  payment  of  51  each,  and  respectively  payable  to  the 

breach,  he  de- 

iiTered  to  the  plaintiff  at  his  rcauest,  and  '*  for  and  on  account  of  the  said  notes,  and  of  the  promise 
and  damages  in  respect  thereof;"  an  order  in  writing  directed  to  B.,  in  whose  hands  the  notes 
were,  whereby  the  defendant  requested  B.  to  deliver  to  plaintiff  the  said  notes  ;  that  plaintiff 
took  the  order  **  for  and  on  account  of  the  notes,  and  of  the  promise  and  damages  ;**  that  B.  was 
always  ready  to  ddiver  the  notes  to  plaintiff  upon  the  order  being  presented  to  him,  but  that 
plaintiff  did  not  present  the  name  within  a  reasonable  time,  but  kept  the  order  without  making 
any  application  to  B.  for  the  notes,  until  the  same  were,  without  any  default  of  the  defendant, 
feloniously  stolen  from  the  possession  of  B.  :  Hdd,  on  special  demurrer,  a  bad  plea  of  accord 
and  satisfaction* 
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bearer  on  demand:  that  the  defendant  was  indebted  to  the        1844. 

said  J.  Waters,  A.  Jones,  and  D.  Jones,  in  a  certain  amount      oiMrwrH 

exceeding  the  sum  of  30iL,  the  full  amount  of  which  debt 

is  to  the  pIainti£P  unknown ;  and  thereupon  heretofore,  to 

wit,  &c.,  in  consideration  that  the  plaintiff  would  deliver  to 

the  defendant  the  said  notes,  in  order  that  the  defendant 

might  become  the  bearer  thereof,  and  might  as  such  bearer 

endeavour  to  set  off  the  amount  of  the  said  notes  against 

an  equal  or  some  portion  of  the  debt  so  due  from  the 

defendant,  he  the  defendant  promised  the  plaintiff,  that  he 

the  defendant  would  return  the  sidd  notes  to  the  plaintiff, 

when  he  the  defendant  should  no  longer  have  any  use  for 

them,  for  the  purpose  aforesaid,  in  case  he  should  not  then 

have  effected  any  such  set  off:  which  said  promise  having 

been  so  made,  thereupon  afterwards,  to  wit,  on,  &c,  the 

plaintiff  relying  on  the  said  promise,  delivered  to  the 

defendant  the  said  notes,  in  order  that  he  the  defendant 

might  become  the  bearer  thereof,  and  might  as  such  bearer 

endeavour  to  set  off  the  amount  of  the  said  notes,  against 

an  equal  or  some  portion  of  the  said  debt;  and  the  defendant 

then  received  the  said  notes  from  the  plaintiff  upon  the 

terms  aforesaid,  and  thereby  then  became  the  bearer  thereof. 

And    although    afterwards    and    aflcr   the   said   promise, 

delivery,  and  receipt,  and  long  before  the  commencement 

of  this  suit,  to  wit,  on,  &c.,  he  the  defendant  had  no  longer 

any  use  for  the  said  notes,  for  the  purpose  aforesaid,  and 

had  not  then  effected  any  such  set  off  as  aforesaid,  (of  all 

which  the  defendant  then  had  notice);  and  although  a 

reasonable  time  for  the  defendant  to  return  the  said  notes 

to  the  plaintiff  had  elapsed,  since  the  defendant  had  no 

longer  any  use  for  the  same  as  aforesaid,  and  before  the 

commencement  of  this  suit;  and  from  the  time  when  the 

defendant  had  no  longer  any  use  for  the  same  as  aforea^iid, 

to  the  expiration  of  such  reasonable  time  as  aforesaid,  and 

from  thence  to  the  commencement  of  this  suit,  the  plaintiff 

was  ready  and  willing  to  receive  the  said  notes  from  the 

defendant,  of  which  the  defendant  then  had  due  notice. 
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1844.  Yet  the  defendant  has  disregarded  his  said  promise,  and 
did  not  when  he  had  no  longer  any  use  for  the  said  notes 
as  aforesaid,  or  within  such  reasonable  time  as  aferesaid,  or 
at  any  other  time,  return  the  said  notes,  or  any  or  either 
of  them  to  the  plaintiff;  but  has  wholly  omitted  and  neg- 
lected so  to  do ;  whereby  the  plaintiff  has  wholly  lost  the 
said  notes,  the  same  being  of  great  value,  to  wit,  of  the  value 
of  30/. 

Plea,  that  after  the  breach  of  the  said  promise,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.,  the  defendant 
delivered  to  the  plaintiff  at  his  request,  and  for  and  on 
account  of  the  said  notes,  and  the  said  promise  and  damages 
in  respect  thereof,  a  certain  order  in  writing,  signed  by  the 
defendant,  and  directed  to  one  P.  Brown,  in  whose  bands 
the  said  notes  then  were,  whereby  the  defendant  requested 
the  said  P.  Brown  to  deliver  to  the  plaintiffthe  said  notes;  and 
the  plaintiff  then  took  and  received  the  said  order  for  and  on 
account  of  the  said  notes,  and  the  said  promise  and  damages: 
that  the  said  P.  Brown  was  always  from  the  time  of  the  de- 
livery to  the  plaintiff  of  the  said  order  as  herein-before  men- 
tioned, until  the  loss  of  the  said  notes  hereinafter  mentioned, 
ready  and  willing  to  deliver  up  the  said  notes  to  the  plaindff 
upon  the  said  order  being  presented  to  him  the  said  P.  Brown 
for  that  purpose ;  and  that  the  said  promissory  notes  would 
in  feet  have  been  given  and  delivered  up  by  the  said  P. 
Brown  to  the  plaintiff,  under  and  in  pursuance  of  the  said 
order,  had  the  said  order  been  presented  to  the  said  P. 
Brown,  within  a  reasonable  time  after  such  delivery  thereof 
to  the  plaintiff  as  aforesaid ;  but  that  the  plaintiff  did  not 
nor  would  present  or  cause  to  be  presented,  the  said  order 
to  the  said  P.  Brown,  within  such  reasonable  time  as  afore- 
said ;  but  then  wholly  n^lected  and  refused  so  to  do,  or  to 
take  any  steps  or  any  means  to  endeavour  to  procure  the 
delivery  of  the  said  notes  to  him  ft*om  the  said  P.  Brown ; 
and  n^ligently  held  and  retained  the  said  order  for  a  long 
and  unreasonable  time,  to  wit,  for  the  space  of  one  year 
after  the  delivery  thereof  to  him  as  aforesaid,  without  making 
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any  application  either  upon  the  said  order  or  otherwise,  to 
the  said  P.  Brown  for  the  said  notes,  and  until  the  said 
notes  were  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  without  any  default  in  the  defendant, 
feloniously  stolen  from  and  out  of  the  possession  of  the  said 
P.  Brown,  and  became,  and  were,  and  are  wholly  lost. 
Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that 
eyen  if  the  order  had  been  presented  and  the  notes  delivered 
op  by  the  said  P.  Brown,  there  is  no  proper  averment  in 
the  plea  to  shew  that  such  delivering  up,  was  to  be  a  satis- 
fiu:tion  of  the  previous  damages,  and  the  complete  cause  of 
action  confessed :  that  the  delivering  up  of  the  notes  which 
were  the  plaintiff's  own  notes,  would  not  in  law  have  been 
a  satis&ction  of  the  previous  damages,  and  complete  cause 
of  action  confessed:  that  it  is  not  sufficiently  stated  in  what 
respect  there  was  n^ligence  in  the  plaintiff,  or  how  or  why 
the  matters  alleged  against  the  plaintiff,  as  negligence,  were 
or  are  to  be  considered  as  having  amounted  to  negligence. 

E.  V.  Williams^  in  support  of  the  demurrer.  The  plea 
admits  that  a  reasonable  time  for  the  redelivery  of  the 
notes  had  elapsed,  and  that  the  defendant  had  failed  to 
perform  his  part  of  the  contract,  but  contains  no  averment 
that  the  order  was  given  by  way  of  accord  and  satisfaction. 
In  Ccm.  Dig.  tit.  ** Accord.^  (B.  1),  it  is  said,  "an  accord, 
that  makes  a  good  plea,  must  be  in  full  satisfaction  of  the 
thing  demanded.*'  "  It  is  no  plea  in  an  action  of  trespass, 
that  it  was  agreed  between  the  plaintiff  and  the  defendant, 
that  the  goods,  which  the  latter  had  taken  from  the  former 
should  be  restored,  and  that  they  were  restored :  for  by  the 
restoration  of  the  goods  no  satisfaction  was  made  for  the 
tort  in  taking  them."  Bac  Abr.  tit  "  Trespass  J*  (L  3).  Upon 
the  same  principle,  it  has  been  held,  that  an  action  on  the 
case  lies  for  distraining  for  more  rent  than  is  due,  although 
the  distress  taken  is  not  sufficient  to  pay  the  rent  due, 

VOL.  ir.  o  ]>.  &  L. 


Owen. 
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1844.         Taylor  v.  Henniker{a).     So,  where  to  an  action  against 
GuimTH      "magistrates  for  trespass  and  false  imprisonment,  they  pleaded 
a  charge  preferred  before  them  for  an  offence  against  the 
Toleration  Act  (1  Wm.  &  M.  c.  18,  s.  18),  and  a  commit- 
ment for  want  of  sureties,  and  that  before  the  next  sessions, 
it  was  agreed  between  the  prosecutor  and  the  plaintiff,  with 
the  consent  of  the  defendant,  that  the  prosecution  should  be 
dropped,  and  the  plaintiff  discharged  at  the  sessions  for  want 
of  prosecution ;  that  the  plaintiff  was,  accordingly,  then  and 
there  discharged,  in  full  satisfaction  of  the  assault  and  impri- 
sonment :  that  was  held  no  legal  satisfaction,  Edgcambe  v. 
Rodd{h).     Perhaps  it  will  be  said  that  this  case  comes 
within  the  principle  of  Kearslahe  v.  Morgan  {c\  in  which  it 
was  held,  that  to  assumpsit  for  goods  sold  and  delivered, 
the  defendant,  who  was  payee  of  a  promissory  note,  might 
plead  that  he  indorsed  it  to  the  plaintiff  ^^for  and  on 
account**  of  the  said  debt.     But  that  case  proceeds  upon  the 
ground  that  the  acceptance  of  a  negotiable  instrument  must 
be  taken  primft  facie  to  be  in  satisfaction  of  the  debt;  for 
the  presumption  is,  that  the  plaintiff  has  transferred  it  to 
other  hands.     A  creditor  who  accepts  from  his  debtor  a 
draft  upon  a  third  person,  and  holds  it  an  unreasonable 
time  before  he  demands  payment,  thereby  discharges  the 
latter  from  the  debt;  although  the  draft  was  not  a  bill  of 
exchange,  or  negotiable,  Chamberlyn  v.  Delarive  (jd), 

Whitehurst,  contra.  The  argument  on  the  other  side 
proceeds  upon  the  fallacy  that  this  is  a  plea  of  accord  and 
satisfiiction ;  but  the  plea,  in  substance,  is,  that  the  plaintiff, 
by  his  own  act,  has  discharged  the  defendant  from  bis 
breach  of  duty.  Chamberlyn  v.  Delarive  is  precisely  in 
point  [Pollock,  C.  B. — There  is  no  doubt  if  a  debtor 
gives  a  check,  and  the  creditor  keeps  it  an  unreasonable 
time,  and  then  the  bank  breaks,  the  debt  is  dischaiged ; 

(a)  12  A.  &  £.  48S ;  S.  C.  4      Smith,  515. 
P.  &  D.  242.  (c)  6  T.  R.  513. 

(6)  5  East,  294 ;  See  S.   C.  1  {d)  2  WUs.  353. 


TBINITT   TERM,    7   VICT.  195 

but   the   question  is,  in  what  form  must  those  facts  be        1844. 
pleaded  ?]     There  is  no  precedent  of  such  a  plea  by  way  of 
accord  and  satisfaction,  and  Kearslake  v.  Morgan  shews, 
that  it  is  sufficient  to  state  that  the  order  was  delivered  ^^  for 
and  on  account"  of  the  notes,  and  of  the  promise  and 
damages.     [Parke,  B. — If  this  be  a  good  plea  in  respect  of 
these  notes,  the  same  form  of  plea  would  be  equally  good  as 
to  any  other  order;  for  instance,  if  the  plea  were,  "  that  for 
and  on  account  of  the  said  notes  and  damages,  the  defendant 
delivered  to  the  plaintiff  an  order  to  get  a  certain  quantity 
of  goods.'^     In  that  case  the  negligence  of  the  plaintiff 
might  preclude  him  from  recovering,  Coks  v.  TTie  Bank  of 
England  (a).     In  Bunney  v.  Poyntz  (£),  the  delivery  of  a 
promissory  note,  which  was  outstanding  in  the  hands  of  a 
third  party,  was  considered  as  payment  In  Sard  v.  Rhodes  (c) 
the  same  fact  was  pleaded   in  accord  and  satisfaction. 
[Akkrson,  B. — Kearslake  v.  Morgan  was  decided  on  the 
authority  of  Richardson  v.  Rkkman  (d) ;   and  there  Lord 
Manifield  said,  ^Uhat  a  bill  of  exchange,  unless  there  were 
an  agreement  that  it  should  be  so,  was  no  satisfaction  ;  but 
that  this  was  a  bill  accepted  by  the  party,  and  negotiable, 
and  that  was  payment*  Parke,  B. — The  distinction  is  this, 
if  a  man  takes  the  horse  of  another,  and  afterwards  re- 
delivers it,  the  latter  has  still  a  right  of  action,  and  the  re- 
delivery only  goes  in  mitigation  of  damages.     But  if  a  man 
owes  another  a  hundred  pounds,  and  the  latter  takes  an 
order  in  respect  of  that  debt,  he  may,  by  his  laches,  make 
the  order  his  own.     In  trover,  a  re-delivery  of  the  chattel 
affords  no  answer  to  the  action,  but  in  the  case  of  a  contract 
which  relates  to  money  only,  payment  is  an  answer.    With 
respect  to  goods,  I  do  not  understand  how  one  thing  can  be 
given  for  another,  unless  by  way  of  accord  and  satisfac- 
tion.] 

(a)  10  A.  &  £.  437  s  See  S.  C.         (c)  1  M.  &  W.  153;  See  S.  C. 
2  P.  &  D.  521.  4  Dowl.  743. 

{h)  4  B.  &  Ad.  56S  ;  See  S.  C.  {d)  Cited     in      Kearslake    v. 

1  N.  &  M.  229.  Morgan,  5  T.  R.  517. 

O  2 
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1844.  E.  V.  Williams,  in  reply.     Ckamberlyn   v.    Delarive  is 

distinguishable,  for  when  a  person  receives  an  order  for  the 
payment  of  money,  the  law  merchant  casts  upon  him  the 
duty  of  presenting  it  within  a  reasonable  time.  It  is  con- 
sistent with  everything  allied  in  this  plea,  that  the  plaintiff 
might  have  protested  against  the  order  being  received  in 
satisfaction.     (He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B. — I  think  the  plea  is  bad.    Chamberlyn  v. 
Delarive  (a),  and  Kearslake  v.  Morgan  (i),  establish  this, — 
that  in  the  case  of  a  money  demand,  if  the  party  accepts  a 
promissory  note  or  order,  that  is  a  sort  of  qualified  or 
conditional  payment,  and   may   be   used  as  such.     This 
plea  is,  in  effect,  an  attempt  to  extend  to  other  matters,  the 
rule   which   applies  merely  to  money  demands.     To  an 
action  for  money  a  party  may  plead  payment,  and,  there- 
fore, it  is  clear,  he  ought  to  be  allowed  to  plead  anything 
which   is  equivalent  to  payment,  and  which   the   parties 
agree  at  the  time  shall  be  considered  as  payment.     But  it 
would  be  a  very  different  matter  if  such  pleas  were  pleaded 
in  other  causes  of  action,  not  for  a  money  demand,  but  for 
damages;  for  instance,  for  the  non -delivery  of  goods.     In 
such  case,  notwithstanding  the  subsequent  delivery  of  the 
goods,  the  right  of  action  still  remains  for  damages,  in 
respect  of  having  carried  the  goods  away.     If  then,  a  re- 
delivery of  the  goods  would  not  afford  an  answer  to  the 
action,  unless  there  was  an  accord  and  satis&ction ;  how,  in 
this  case,  can  a  mere  order  to  obtain  them  from  a  third 
person  do  so?    There  must  be  judgment  for  the  plaintiff. 

Aldebson,  B. — I  think  this  is  a  bad  plea  of  accord  and 
satisfiustion. 

RoLFE,  B.,  concurred. 

Judgment  for  the  Plaintiff. 

(a)  2  Wila.  353.  (6)  6  T.  R.  613. 
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1844. 

Turner  and  Another,  Assignees  of  Edward  Gibson,  a 
Bankrupt,  v.  The  Mayor  and  Corporation  of  Kendal. 

Jl  his  was  an  action  for  work  and  labour,  goods  sold,  T**®?"***]!" 
&c.,  in  which  a  rule  nisi  bad  been  obtained  under  the  first  docs  not  apply 
section  of  the  Interpleader  Act  (1  &  2  Wm.  4,  c.  58.)    It  claims^iet  up 
appeared,  from  the  affidavits,  that  certain  work,  to  the  j"^^^^* 
amount  of  702.  10^.,  had  been  done  for  the  defendants  in  due  upon  a 
the  repair  of  the  Town  Hall  of  Kendal,  by  one  Edward  ^ork  tad 
Gibson,  who  was  stated  to  have  been  employed  by  the  ^'^*^^- 
defendants  to  do  the  work.     That  Gibson  had  since  be- 
come bankrupt,  and  that  the  present  action  was,  therefore, 
brought    by    his    assignees.       At    the  same    time,   one 
Christopher  Gibson,   the  son  of  Edward   Gibson,  gave 
notice  to  the  defendants  that  he  had  done  the  work,  and 
claimed  the  above  amount.  The  present  rule  was,  therefore, 
obtained,  calling  on  Christopher  Gibson  to  appear  and  state 
the  nature  and  particulars  of  his  claim. 

Jervis,  (or  C.  Gibson  (on  the  last  day  of  Term)  shewed 
cause.  This  is  not  a  case  in  which  there  can  be  an  inter- 
pleader. It  cannot  be  said  that  the  defendants  do  not 
claim  any  interest  in  the  subject  matter  of  the  suit.  It  is 
not  like  the  case  of  a  specific  chattel,  or  of  a  stake  or 
deposit ;  here  it  is  a  mere  chose  in  action ;  the  persons 
who  have  made  the  contract  do  not  know  with  whom  they 
have  made  it.  [Parke,  B. — The  case  is  somewhat  similar 
to  that  of  a  claim  of  rent,  where  there  is  a  dispute  about  the 
reversion.] 

CardweUy  for  the  assignees,  urged  that  a  party  was 
bound  to  know  with  whom  he  contracted ;  and  that  under 
these  circumstances,  a  Court  of  equity  would  not  allow  a 
bill  of  interpleader. 

Cowling^  for  the  defendants.     This  is  not  a  claim  for  un- 
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1844.  liquidated  damages,  but  for  the  value  of  certainwork  done 
Turner  ^^^  ^®  defendants,  the  amount  of  which  is  agreed  upon  by 
and  Another  ^11  parties ;  and  the  only  quesdon  is,  to  whom  is  it  payable  ? 
The  Mayor,  The  defendants  have  no  interest  in  the  subject  matter  of  the 
of  K£NDAL.  ^^  inasmuch  as  they  admit  that  they  are  bound  to  pay 
one  party  or  the  other.  [Alderson,  B, — The  defendants 
have  committed  a  breach  of  contract  with  one  or  the 
other ;  that  is  altogether  different  from  the  case  of  money 
deposited  in  the  hands  of  a  third  party.]  The  statute 
would  seem  to  have  contemplated  a  case  of  this  description, 
for  it  mentions  the  actions,  assumpsit,  and  debt.  It  is 
frequently  very  difficult  to  know  the  parties  to  a  contract 
In  the  case  of  Skinner  and  OtJiers  v.  Stocks  {a\  the  contract 
was  made  with  one  of  the  plaintifis  only,  but  it  was  held 
that  the  parties  really  interested  might  sue.  So  in  this 
case,  if  the  son  did  the  work,  the  question  would  be, 
whether  it  was  done  on  his  own  account,  or  on  behalf  of  his 
father  ?  [Parker  B. — Prima  facie  the  party  giving  the  order 
is  the  contracting  party  on  the  one  side,  and  the  party 
doing  the  work  the  contracting  party  on  the  other.  Rolfey 
B. — ^Is  there  any  instance  of  an  interpleader,  because  a 
party  did  not  know  with  whom  he  contracted  ?]  In  the 
case  of  a  wager  it  may  be  equally  said,  that  the  stake- 
holder ought  to  know  with  whom  the  wager  was  laid. 
[Aldersony  B. — In  that  case  he  makes  the  contract  with  the 
winner.]  The  Court  will  not  introduce  nice  distinctions 
into  an  act  intended  for  the  relief  of  parties.  [Parke^  B. — 
The  observations  of  Lord  Cottenhaniy  in  the  case  of  Crato^ 
shay  v.  Tkomian  (b)  shew  that  there  cannot  be  an  inter- 
pleader in  this  case.  Suppose  the  one  party  claimed  80i 
and  the  other  70/,  only.]  It  is  conceded  that  a  difficulty 
would  arise  if  different  amounts  were  claimed,  but  that  is 
not  so  in  this  case. 


Parke,  B.— It  is  exceedingly  doubtful  whether  a  motion 
of  this  sort  ought  to  be  heard  the  last  day  of  Term.      But 
(a)  4  B.  &  A.  437.  (6)  2  Myl.  &  Cr.  1. 
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ID  my  opinion  this  is  not  a  case  within  the  statute.  Where 
a  party  who  enters  into  a  contract  does  not  know  with 
whom  he  has  contracted,  it  is  his  own  fiiult.  It  is  different 
where,  in  consequence  of  bankruptcy  or  insolvency,  a  party 
comes  to  the  Court  to  help  him  out  of  an  uncertainty. 
If  counsel  will  consent  that  the  Court  shall  take  time  to 
consider,  we  will  give  our  judgment  on  a  future  day ;  other- 
wise the  rule  will  be  discharged. 


1844. 

* V ' 

Turner 
and  Another 

V, 

The  Majror, 
of  Kknoal. 


Counsel  having  refused  to  consent,  the  rule  was  dis- 
chaiged. 

Rule  dischaiged. 


MoRBiSH  V.  MuBRAT  and  Another. 

I.  RESPASS  for  breaking  and  entering  the  plamtiff's  i„  trespass 
dwellinff-house,  forcinir  and  breakini;  open  divers  outer  and  for  iircaking 

^  '  °  .  .  *"<*  cntenng 

inner  doors,  and  entering  and  searching  divers  rooms  and  the  DlaintiflTs 
apartments  of  the  plaintiff.  boose,  &c.. 

The   defendants  pleaded ;  first,  not  guilty ;   secondly,  j^^^^^fi^"  he 
not  possessed ;  and  thirdly,  as  to  breakinir  and  entering  the  breaking  and 
house,  and  forcing  open  the  inner  doors  and  searching  the  forcing  open 
rooms  of  the  plaintiff;  the  defendants  justified  as  officers  of  ^nd  searching" 
the  sheriff  of  Somersetshire,  under  a  writ  of  testatum  capias  Jj®  '"J*^.""  °^ 
ad  satisfaciendum,  against  one  Caroline  Frost,  by  virtue  oflBcersofthe 
whereof  they  quietly  entered  the  house  of  the  plaintiff,  the  ca.  sa.'  against 
outer  door  thereof  being  open,  and  searched  for  the  said  ^j^  months'  ^^ 
Caroline  Frost:  that  for  six  months  next  precedinir  the  before  the 

'-  ^  ^  ^  trespasses,  C. 

trespasses,   the   said  Caroline  Frost   had  resided   in    the  F.  had  resided 
plaintiff's  house,  and  that  at  the  time  of  the  trespasses,  the  tiff's  house"; 
defendants  had  good  ground  to  suspect  and  believe,  and  did  J^^'of  the*  ****' 

trespasses,  the 
defendants  had  good  ground  to  suspect  and  believe,  from  the  information  of  the  attorney  who  sued 
oat  the  writ,  that  C.  F.  was  then  in  the  bouse.  At  the  trial,  the  learned  Judge  expressed  his 
opinion  that  the  plea  afforded  a  defence ;  but  said  he  would  direct  the  jury  to  assess  dnmagos, 
in  case  the  Court  should  be  of  a  different  opinion.  The  jury  assessed  the  damages  at  one  farthing. 
Held,  that  the  plea  afforded  no  defence  ;  but  that  neither  party  having  objected  to  the  contiu- 
gent  assessment  of  damages,  the  plaintiff  was  not  entitled  to  a  new  trial,  on  the  ground  of 
misdirection. 
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1844.       actually  suspect  and  believe,  from  information  furnished  to 

j[J^R,g„     them  by  the  attorney  of  the  party,  who  had  sued  out  the 

^  ^'  writ,  that  the  said  Caroline  Frost  was  then  in  the  said  house. 

and  Another.       The  plaintiff  replied,  taking  issue  on  the  two  first  pleas ; 

and  to  the  third,  (protesting  the  suing  out,  indorsement, 

and  delivery  of  the  writ  to  the  sheriff,  &c.),  he  replied  de 

injuria,  &c. 

At  the  trial  before  CressweU,  J.,  at  the  Somerset  Spring 
Assizes,  it  appeared  that  Caroline  Frost,  against  whom  the 
writ  of  capias  issued,  had  resided  at  the  plaintiff's  house 
shortly  before  the  committal  of  the  trespasses,  and  that  the 
defendants  had  reason  to  suspect  she  was  then  there,  and 
for  the  purpose  of  arresting  her,  entered  the  house  by  the 
outer  door,  which  was  open,  and  broke  open  certain  inner 
doors.  But  the  defendants  did  not  prove  that  they  had 
received  information  firom  the  attorney  of  the  party  issuing 
the  writ,  that  Caroline  Frost  was  then  in  the  house.  It 
was  submitted,  on  behalf  of  the  plaintiff,  that  the  plea 
afforded  no  answer,  and  that  the  defendants  had  failed  to 
prove  it.  The  learned  Judge  was  of  opinion  that  the  plea 
was  proved,  and  constituted  a  good  defence  to  the  action. 
He  then  stated  that  he  should  direct  the  jury  to  say  what 
damages  the  pldntiff  had  sustained  by  reason  of  the  tres- 
passes, in  the  event  of  the  Court  being  of  opinion  that  the 
plea  was  not  a  defence,  and  would  give  the  plaintiff  leave 
to  enter  a  verdict  for  that  sum.  No  objection  was  made  to 
this  proposition  by  counsel  on  either  side,  and  the  jury 
assessed  the  damages  contingently  at  one  &rthing. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the 
ground  of  misdirection, 

Cockbum  and  IRnglake  shewed  cause  The  plea  shews  a 
sufficient  justification  for  the  entry.  In  Sheers  v.  Brooks  (a), 
it  was  held  that  bail  above  might  justify  the  breaking  and 
entering  the  house  of  a  stranger  (the  outer  door  being  open) 

Ca)  2  H.  Bl.  120. 
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in  which  the  principal  resided,  in  order  to  seek  for  him,  for        1844. 

the  purpose  of  rendering  him :  and  that  a  plea  justifying 

such  entiy  was  good,  without  stating  that  the  principal  was 

in  the  house  at  the  time.     In  this  case,  it  appeared,  that   and  Aoodier. 

the  party  against  whom  the  writ  issued,  had  resided  in  the 

house  six   months   before.      The  cases  bearing  on  this 

subject  will  be  found  in  the  note  to  Semayne^s  case  {a). 

Crmoder  and  Butt^  in  support  of  the  rule.  In  Johnson  v. 
Leiffh  {b)f  it  was  expressly  decided,  that  a  sheriff  cannot 
justify  breaking  the  inner  doors  of  a  stranger's  house,  on  sus- 
picion that  a  defendant  is  there,  for  the  purpose  of  arresting 
him  on  mesne  process.  The  direction  of  the  learned 
Judge  having  been  at  variance  with  that  case,  the  plaintiff 
is  entitled  on  that  ground  to  a  new  trial.  [Pollock,  C.  B. 
— ^You  are  at  liberty  to  move  to  enter  a  verdict  for  the 
damages  found  by  the  jury ;  but  having  consented,  at  the 
trial,  to  a  contingent  assessment  of  damages,  you  are  now 
precluded  from  insisting  upon  the  misdirection.]  Counsel 
could  not  with  propriety  have  interposed  whilst  the  learned 
Judge  was  summing  up.  [Pollock,  C.  B. — Neither  party 
was  obliged  to  assent  to  the  course  suggested  by  the  Judge 
for  the  purpose  of  saving  expense.  Suppose  the  damages 
had  been  contingently  assessed  at  500/1,  could  the  defend- 
ants object  to  the  plaintiff  moving  to  enter  a  verdict  for 
that  sum,  on  the  ground  that  they  had  not  given  their 
consent  ?  Either  party  might  have  refused  his  assent  to 
the  proposition  of  the  Judge.]  The  arrangement  was  for 
the  benefit  of  the  defendants,  and  it  was  their  duty  to 
interfere. 

Pollock,  C.  B. — This  must  be  considered  as  an  appli- 
cation to  enter  a  verdict  for  the  plaintiff,  with  one  ferthing 
damages.  It  appears,  from  the  report  of  the  learned  Judge, 
that  he  directed  the  jury  to  find  for  the  plaintiff  on  the 


(a)  Smith's  Leading  Cases,  44»  45. 

(6)  6  Taunt.  246 ;  See  S.  G.  I  Marsh.  565. 
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pleas  of  not  guilty  and  not  possessed^  and  he  thought  the 
defendants  entitled  to  a  verdict  on  the  special  plea  of  justi- 
fication ;  but  he  suggested  that  the  jury  should  assess  the 
damages  contingently,  in  the  event  of  his  being  mistaken  in 
point  of  law.  The  damages  were  accordingly  assessed  at  one 
fiuthing,  and  although  I  should  not  have  been  dissatisfied  if 
the  jury  had  found  larger  damages,  yet  as  no  objection  was 
made  to  the  course  suggested  by  the  learned  Judge,  both 
parties  are  bound  by  it.  We  think  the  rule  ought  to  be 
absolute  to  enter  a  verdict  for  the  plaintiff  with  one  farthing 
damages.  The  fitcts  are,  that  the  sheriff  went  to  the  house 
of  a  stranger,  to  search  for  a  debtor,  and  that  he  had  good 
ground  to  suspect  that  she  was  there.  But  the  case  of 
Johnson  V.  Leiffh  (a)  is  an  express  authority  that  a  sheriff  may 
not  break  open  the  inner  doors  of  a  stranger's  house  upon 
suspicion  that  the  defendant  is  there.  Then  it  is  contended, 
on  the  part  of  the  plaintiff,  that  he  is  entitled  to  a  new  trial 
on  the  ground  of  misdirection.  I  cannot  assent  to  that. 
The  learned  Judge  directed  the  damages  to  be  assessed 
contingently,  with  a  view  to  prevent  the  expense  of  a  new 
trial ;  a  step,  however,  which  he  had  no  power  to  take, 
unless  with  the  assent  of  both  parties.  Neither  party 
objected;  therefore  both  are  bound  by  the  arrangement 
Both  sides  understood  that  it  was  for  their  mutual  benefit, 
and  each  was  satisfied  that  the  jury  intended  to  do  justice. 
If  under  such  circumstances,  counsel  were  afterwards  at 
liberty  to  repudiate  the  arrangement,  great  inconvenience 
would  ensue.  The  rule  will  be  absolute  to  enter  a  verdict 
for  the  plaintiff,  with  a  £u:thing  damages. 


Aldebson,  B, — It  is  admitted  that  the  whole  of  the  plea 
was  not  proved,  but  if  the  part  proved  amounts  to  a  defence, 
that  is  sufficient  The  question  then  is,  whether  that  part 
of  the  plea  which  was  proved,  constitutes  a  sufficient 
defence  to  the  action  ?  I  think  it  does  not.  In  substance 
it  is  merely  this ;  that  the  defendants  had  reasonable  ground 
to  suspect  that  the  party  sought  to  be  arrested  was  in 
(a)  6  Taunt  246;  S.  C.  1  Marsh.  565. 
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the  plaintiflTs  house,  when  she  was  not  there.  But  an 
oflScer  who  enters  the  house  of  a  stranger  to  search  for  and 
arrest  a  debtor,  can  only  be  justified  by  the  event  It  is 
difierent  where  the  officer  enters  the  house  of  the  defendant 
himself  for  the  purpose  of  arresting  him  or  taking  his 
goods ;  for  in  that  case  he  is  justified  if  he  have  reasonable 
ground  for  believing  that  the  party  or  his  goods  are  there. 
In  this  case,  the  debtor  was  not  found  in  the  plaintiff's 
house,  and  therefore  the  defendants  were  not  justified  in 
so  entering.  The  next  point  is,  whether  the  plaintiff  is  to 
have  a  new  trial,  on  the  ground  of  misdirection,  or  is  to 
enter  a  verdict  with  one  farthing  damages?  With  respect 
to  the  damages,  I  am  inclined  to  think  that  they  are  too 
small ;  but  at  the  time  of  the  arrangement,  it  was  uncertain 
how  much  the  jury  would  g^ve.  A  proposal  was  made  in 
the  presence  of  counsel  on  both  sides,  that  the  jury  should 
assess  the  damages  contingently;— both  parties  heard  the 
proposal,  both  availed  themselves  of  it,  and,  therefore,  both 
are  bound  by  it  for  good  or  ilL 


GuBNET,  B.,  concurred. 


Rule  absolute  to  enter  a  verdict  for  Plaintiff. 


A  declarttion 
stated,  that 
plaintifis  and 
defendants 
were  owners  of 


FiRMSTONB  and  Another  v.  Wheelet  and  Another. 

VyASE.  The  declaration  stated,  that  before  and  at  the 
time  of  the  committing  of  the  grievances,  &c,  the  defend- 
ants were  owners  of,  and  in  possession  of,  a  certain  mine, 
to  wit,  a  coal  mine ;  and  the  plaintifis  were  then  also  the  *^J**J°*  "j"**' 
owners  of,  and  in  possession  of,  a  certain  other  coal  mine ;  had  trespassed 
and  the  said  coal  mines  of  the  plaintiffs  and  defendants  mine,*and  had 

carried  away  a 
quantity  of  coal ;  that  water  had  arisen  in  the  defendants'  mine,  against  which,  but  for  the  trespass 
of  the  plaintifi,  the  coal  would  have  been  a  snflBcient  barrier ;  that  thereupon  it  became  and  was 
the  duty  of  the  defendants  to  prevent  the  water  in  their  mine,  from  flowing  into  the  plaintiffs*  mine  ; 
yet  the  defendants  neglected  their  said  duty,  whereby  the  water  flowed  into  the  plaintiffs*  mine, 
and  prevented  them  from  working  the  same :  Heldp  on  general  demurrer*  a  good  count  in  case. 
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and  Another 

V. 
WHEKLKy 

and  Another. 


respectively  were  then,  and  are,  and  always  have  been, 
next  adjacent,  and  contiguous  to,  and  abutting  upon  one 
another :  that  the  defendants  so  being  the  owners  of,  and 
m  possession  of,  the  said  coal  mine,  for  a  long  time  pre- 
viously to  the  committing  of  the  grievances,  had,  on  a 
certain  day  and  year  before  the  committing  of  the  said 
grievances,  to  wit,  on,  &c.,  trespassed  upon  the  mine  of  the 
plainti£^  and  had  then  dug  out  and  carried  away  from  the 
mine  of  the  plaintifis,  divers  lai^e  quantities  of  the  said 
mine,  to  wit,  of  coals :  that  after  the  committing  by  the 
defendants  of  the  last  mentioned  trespasses,  divers  large 
quantities  of  water  had  arisen,  accumulated,  and  flowed 
together,  in  and  upon  the  mine  of  the  defendants,  and 
which  said  water  would,  and,  from  the  relative  position  of 
the  mines  of  the  plaintifis  and  defendants  respectively, 
necessarily  must  (and  as  is  hereinafter  mentioned,  did  in 
fact,)  flow  down  upon,  flow  into,  flood,  and  inundate  the 
mine  of  the  plainti£^  except  and  unless  a  good  and 
sufficient  barrier,  dam,  or  other  appropriate  impediment,  or 
means  of  confining  the  said  large  quantities  of  water,  and 
preventing  them  firom  so  flowing  down  upon,  &c.,  the  mine 
of  the  plaintifis,  existed,  or  had  been,  or  were  taken,  pro- 
vided, or  made  use  of,  in  that  behalf:  that  the  defendants 
had,  by  their  said  trespasses,  got,  dug  out,  carried  away,  and 
disposed  of,  divers  large  quantities  of  the  said  mine  of  the 
plaintifis,  to  wit,  of  the  coals  thereof,  which  but  for  the  said 
trespasses  would  have  been  sufiered  to  remain  and  form, 
constitute,  continue,  and  be ;  and  the  plaintifis  say,  that  but 
for  the  trespasses  last  aforesaid,  they  the  plaintifis  would  have 
suffered  and  permitted  the  last  mentioned  quantities  of  the 
said  mine  to  remain,  and  form,  constitute,  continue,  and 
be,  and  the  same  would  in  fact  have  remained,  and  formed, 
constituted,  continued,  and  been,  a  good  and  sufficient, 
and  in  every  respect,  an  ample  barrier  and  means  for  pre- 
venting the  said  large  quantities  of  water  so  accumulated 
and  flowed  together,  in  and  upon  the  mine  of  the  defendants, 
from  flowing  down  upon,  flowing  into,  flooding,  or  inun- 
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dating,  the  mine  of  the  plaintiflb :  that  the  defendants  1844. 
having  committed  the  said  trespasses,  and  having  then  TiKunovm 
thereby  destroyed,  removed,  and  carried  away,  the  said  •ndAnotW 
barrier,  dam,  and  means  then  theretofore  existing,  for  pre-  Wheeley 
venting  the  said  large  quantities  of  water  so  accumulated 
and  flowed  together,  and  from  time  to  time,  accumulating 
and  flowing  together,  in  and  upon  the  mine  of  the  defend- 
ants, from  flowing  down  upon,  flowing  into,  inundating, 
and  flooding,  the  mine  of  the  pbdntifis ;  and  having  by 
means  of  the  aforesaid  trespasses  deprived  the  plaintifis  of 
the  only  barrier,  dam,  or  means  of  preventing  the  said 
large  quantities  of  water  accumulated  and  flowed  together 
in  and  upon  the  mine  of  the  defendants,  from  flowing  down 
upon,  flowing  into,  accumulating  and  flooding  the  mine  of 
the  plaintifis  :  [Averment  of  notice.]  It  then  thereupon 
became  and  was  the  du^  of  the  defendants  to  make  such 
provision,  and  to  take  such  means,  and  so  to  manage,  confine, 
and  dispose  of  the  said  water  so  accumulated  and  flowed 
together,  in  and  upon  the  mine  of  them,  the  defendants, 
after  the  committing  by  them,  the  defendants,  of  the 
trespasses  hereinbefore  mentioned,  and  fix>m  time  to  time 
thereafter  accumulating  and  flowing  together,  in  and  upon 
the  mine  of  the  defendants,  (and  which,  but  for  the  com- 
mitting of  the  said  trespasses,  by  the  defendants  as  aforesaid, 
would,  by  the  said  large  quantities  of  the  said  mine  of  the 
plaintifis,  to  wit,  of  the  coals  thereof,  which  had  been  by  the 
defendants,  got,  dug  out,  and  carried  away,  and  disposed  of, 
as  aforesaid,  have  been  altogether  prevented  and  impeded 
fix>m  flowing  down  upon,  flowing  into,  flooding  or  inun- 
dating the  mine  of  the  plaintifis,)  that  none  of  the  water 
so  accumulated  and  flowed  together  in  and  upon  the  mine 
of  the  defendants,  after  the  committing  by  the  defendants 
of  the  trespasses  hereinbefore  mentioned,  or  at  any  time 
thereafter  to  accumulate  or  flow  together,  from  time  to 
time,  in  and  upon  the  mine  of  them  the  defendants,  should 
flow  down  upon,  flow  into,  flood  or  inundate  the  mine  of 
the  plaintifis.     Yet  the  plaintifis  say,  that  although  after 
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1844.        the  committing  by  the  defendants  of  the  said  trespasses, 
FiRMSTONB    ^^^  ^^^  ^^^  knowledge  and  notice  of  the  premises,  had 


ind  Another. 


and  Another  come  to  and  been  received  by  the  defendants,  divers  and 
Wheeley  very  large  quantities  of  water,  (which  but  for  the  com- 
mitting of  the  last  mentioned  trespasses,  would  have  been 
so  impeded  and  prevented  as  is  hereinbefore  in  that  behalf 
mentioned,)  flowed  together  and  accumulated  in  and  upon 
the  mine  of  the  defendants ;  and  although  the  defendants 
might  and  could,  and  ought  to  have  taken  such  means  and 
made  such  provision,  and  so  to  have  managed,  confined, 
and  disposed  of  the  said  last  mentioned  water,  that  the 
same  might  not  flow  down  upon,  flow  into,  flood  or  inun- 
date the  said  mine  of  the  plaintiffs;  and  although  the 
defendants  did,  for  a  short  period,  and  to  a  small  extent, 
perform  their  duty  in  that  behalf;  nevertheless  the  plaintifis 
say,  that  they  the  defendants  have  so  failed  and  neglected 
to  perform  the  said  duty,  and  have  so  broken  the  same, 
that  except  as  aforesaid,  they  have  wholly  fiuled  and 
neglected  to  make  any  provision,  or  to  take  or  provide  any 
means  whatever,  or  in  any  way  whatever  to  manage, 
confine,  or  dispose  of  the  said  last  mentioned  water,  so  that 
the  same  might  not,  nor  might  nor  should  any  part  thereof 
flow  down  upon,  flow  into,  and  flood  or  inundate  the  said 
mine  of  the  plaintifis;  that  by  means  and  through  the 
defendants'  said  breach  of  duty  and  not  otherwise,  divers 
large  quantities,  to  wit,  fifty  millions  of  gallons  of  the  said 
water  so  accumulated,  and  fix>m  time  to  time  accumulating^ 
and  flowing  together  in  and  upon  the  said  mine  of  the 
defendants,  since  the  committing  by  them  of  the  said 
trespasses  as  aforesaid ;  and  which  but  for  the  committing 
of  the  said  trespasses  by  the  defendants  as  aforesaid,  would 
by  the  said  large  quantities  of  the  said  mine  of  the  plain- 
tifis, to  wit,  of  the  coals  thereof,  so  by  the  defendants  got, 
dug  out,  and  carried  away  and  disposed  of  as  aforesaid,  (the 
same  being  so  as  aforesaid,  the  only  barrier,  dam,  or  means 
reasonably  appropriate,  and  sufficient  in  that  behalf,)  have 
been  altogether  prevented  and  impeded  firom  flowing  down 
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1844.  the  committing  by  the  defendants  of  the  said  trespasses, 
FuMSTONE  ^^^  *^^  ^"''  knowledge  and  notice  of  the  premises,  had 
and  Another  come  to  and  been  received  by  the  defendants,  divers  and 
Wheklky  very  large  quantities  of  water,  (which  but  for  the  com- 
mitting of  the  last  mentioned  trespasses,  would  have  been 
so  impeded  and  prevented  as  is  hereinbefore  in  that  behalf 
mentioned,)  flowed  together  and  accumulated  in  and  upon 
the  mine  of  the  defendants ;  and  although  the  defendants 
might  and  could,  and  ought  to  have  taken  such  means  and 
made  such  provision,  and  so  to  have  managed,  confined, 
and  disposed  of  the  said  last  mentioned  water,  that  the 
same  might  not  flow  down  upon,  flow  into,  flood  or  inun- 
date the  said  mine  of  the  plaintifis;  and  although  the 
defendants  did,  for  a  short  period,  and  to  a  small  extent, 
perform  their  duty  in  that  behalf;  nevertheless  the  plaintifis 
say,  that  they  the  defendants  have  so  failed  and  neglected 
to  perform  the  said  duty,  and  have  so  broken  the  same, 
that  except  as  aforesaid,  they  have  wholly  failed  and 
neglected  to  make  any  provision,  or  to  take  or  provide  any 
means  whatever,  or  in  any  way  whatever  to  manage, 
confine,  or  dispose  of  the  said  last  mentioned  water,  so  that 
the  same  might  not,  nor  might  nor  should  any  part  thereof 
flow  down  upon,  flow  into,  and  flood  or  inundate  the  said 
mine  of  the  plaintifis;  that  by  means  and  through  the 
defendants'  said  breach  of  duty  and  not  otherwise,  divers 
large  quantities,  to  wit,  fifty  millions  of  gallons  of  the  said 
water  so  accumulated,  and  firom  time  to  time  accumulating, 
and  flowing  together  in  and  upon  the  said  mine  of  the 
defendants,  since  the  committing  by  them  of  the  said 
trespasses  as  aforesaid ;  and  which  but  for  the  committing 
of  the  said  trespasses  by  the  defendants  as  aforesaid,  would 
by  the  said  lai^ge  quantities  of  the  said  mine  of  the  plain- 
tifis, to  wit,  of  the  coals  thereof,  so  by  the  defendants  got, 
dug  out,  and  carried  away  and  disposed  of  as  aforesaid,  (the 
same  being  so  as  aforesaid,  the  only  barrier,  dam,  or  means 
reasonably  appropriate,  and  sufficient  in  that  behalf,)  have 
been  altogether  prevented  and  impeded  fix>m  fiowing  down 
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upon,  flowing  into,  flooding  or  inundating  the  said  mine  of       1844. 
the  plaintifis;  on  a  certain  day  and  year  after  the  commit-    pJ^[]|J^!^^ 
ting  of  the  said  trespasses,  and  on  divers  other  days,  &c.,    ^"^  Another 
wrongfully  and  injuriously  flowed  down  upon,  flowed  into,     Whbelcy 
inundated  and  flooded  the  mine  of  the  plaintifis,  and  then 
wholly  prevented   the  plaintifis  from   working  the  said 
mine,  && 

General  demurrer  and  joinder. 

Alexander,  in  support  of  the  demurrer.  The  declaration, 
both  in  form  and  in  substance,  is  in  case ;  but  the  grievance 
comjdained  of  is  properly  the  subject  of  an  action  of 
trespass.  In  an  action  for  the  former  trespass,  the  plaintifis 
might  have  recovered  full  satis&ction  for  the  damage  now 
complained  o£  If  it  be  said  that  this  is  an  informal  count 
in  trespass,  the  declaration  is,  nevertheless,  bad;  for  it 
relies  upon  an  act  of  non-feazance ;  and  for  that  no  action 
will  lie,  unless  there  be  a  breach  of  duty.  In  this  case, 
there  was  no  obligation  on  the  defendants  to  protect  the 
plaintifis ;  Peyton  v.  The  Mayor  ^c.  of  London  (a),  Chadwick 
▼.  Trower  (6).  If  the  present  grievance  be  treated  as  a 
continuing  trespass,  the  proper  form  of  action  is  trespass. 
Holmes  v.  Wilson  (c).  A  judgment  recovered  in  the 
present  case  would  be  no  bar  to  an  action  in  respect  of  the 
original  trespass.  It  is  difficult  to  see  how  the  defendants 
could  plead  to  this  declaration,  they  could  not  traverse  the 
duty,  nor  could  they  deny  the  original  trespas&  Ingram  v. 
Lawson  {d),  and  HodsoU  v.  Stallebrass  (e),  are  authorities  to 
shew,  that  the  plaintifis  might  have  recovered  prospective 
damages  in  an  action  for  the  original  trespass.  The  de- 
fendants had  no  right  to  enter  the  plaintiffii*  mine  in  order 
to  prevent  the  water  fix>m  overflowing,  Jones  v.  Williams  (/). 

(a)  9  B.  &  C.  725;  See  S.  C.  4  (d)  9  C.  8c  P.  326;  See  S.  C. 

M.  &  R.  625.  2  M.  &  Rob.  253. 

(&)  6  Bing.  N.  C.  1 ;  See  S.  C.  (e)  11  A.  &  £.  301  ;  See  S.  C. 

S  Scott,  1.  3  P.  &  D.  200  ;  8  Dowl.  482. 

(e)  10  A.  &  £.  503.  (/)  11  M.  &  W.  176. 
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1844.  [Pollocky  C.  B.— I  do  not  see  why  the  defendants  cannot 
pJ^^J^^^  traverse  the  foundation  of  the  duty.  It  is  similar  to  the 
ind  Another  case  of  a  carrier  or  a  coach  master ;  if  the  duty  is  alleged  to 
Wheeley  be  the  result  of  the  relation  in  which  the  parties  stand  to 
ind  Another,  ^^j^  other,  the  party  charged  must  have  a  right  to  traverse 
it]  In  that  case  the  form  of  action  should  have  been 
trespass.  [^Pollock,  C.  B. — Suppose  a  person  digs  so  near 
a  highway,  as  to  render  it  dangerous,  unless  fenced  by  day 
and  lighted  by  night ;  that  might  be  a  trespass  to  the  soil, 
for  which  the  lord  of  the  manor,  or  owner  of  the  land, 
could  maintain  trespass ;  but  there  being  also  a  duty  to 
guard  the  public,  a  person  injured  would  have  a  right  to 
sue  in  case.]  Such  right  would  arise  in  respect  of  the 
violation  of  a  public  duty ;  but  in  this  case,  there  is  no 
obligation  on  the  defendants  to  remove  the  water  from 
their  own  mine.  In  Walton  v.  Waterhome  (a),  it  is  said, 
**  there  is  a  dbtinction  between  a  duty  created  by  law,  and 
one  created  by  the  party.  For  when  the  law  creates  a  duty, 
and  the  party  is  disabled  to  perform  it  without  any  de&ult 
in  him,  and  he  has  no  remedy  over,  the  law.  will  excuse 
him :  as  in  waste,  if  a  house  be  destroyed  by  tempest,  or  by 
enemies,  the  lessee  is  excused;  so  in  escape,  if  a  prison  be 
destroyed  by  tempest  or  enemies  the  gaoler  is  excused, 
33  Hen.  6,  c.  1 ;  but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against 
it  by  his  contract."  [Alderson,  B. — Here  is  a  quantity  of 
water  in  the  defendants'  mine,  which  it  is  his  duty  to  pre- 
vent from  flowing  to  the  plaintifis'  mine,  and  the  reason 
alleged  is,  that  the  defendants  have  removed  the  bar.  The 
defendants  ought,  therefore,  to  take  reasonable  precautions 
to  keep  out  the  water.]  The  injury  is  the  result  of  a 
continuing  trespass. 


Peacock,  contra.      First,  the  declaration  shews  a  duty 
(a;  2  Wms.  Saund.  p.  422,  n.  2. 


TRINITY    TERM,    7    VICT.  209 

cast  on  the  defendants  by  reason  of  their  wrongful  act     It        1844. 
appears,  that  the  barrier  would  have  been  suflScient  to  pro-     yimabtosm 
tect  the  plain tiflsy  and  that  the  defendants  committed  a  tres-    and  Another 
pass  in  removing  it.     The  case  may  be  tested  by  reference      Wherlky 
to  the  law  respecting  fences.    When  two  persons  are  owners  ] 

of  adjoining  lands,  neither  is  bound  to  fence  his  own  land, 
but  each  is  bound  to  take  care  that  bis  cattle  do  not  wander 
from  his  land,  and  trespass  on  the  land  of  the  other,  Boyle 
V.  Tamlyn(a).  But  suppose  each  of  the  adjoining  lands 
had  fences,  and  the  one  party  wrongfully  cuts  down  the 
other^s  fence,  an  obligation  would  be  cast  on  the  party 
having  so  trespassed,  not  to  cut  his  own  fence,  or  to  keep 
his  cattle  from  straying;  and  if  the  other's  cattle  strayed, 
the  former  could  not  have  impounded  them,  by  reason  of 
his  having  committed  a  wrongful  act  in  destroying  the 
fence.  Secondly,  the  plaintifis  may  maintain  case  for  the 
consequential  damage  arising  from  the  trespass  alleged  in 
the  declaration.  In  Scott  v.  Shepherd  (i),  Blackstone^  J., 
says,  "every  action  of  trespass  with  a  *per  quod,'  includes 
an  action  on  the  case.  I  may  bring  trespass  for  the  imme- 
diate injury,  and  subjoin  a  ^  per  quod'  for  the  consequential 
damages  ;  or  may  bring  case  for  the  consequential  da- 
mages, and  pass  over  the  immediate  injury."  If  trespass 
had  been  brought  for  the  injury  now  complained  of,  an 
action  of  trespass  for  the  original  damage  might  have  been 
pleaded  in  answer.  In  Svtton  v.  Clarke  (c)^  GS>bs,  C.  J., 
in  declaring  judgment,  says, "  this  case  is  perfectly  unlike 
that  of  an  individual  who  makes  an  improvement  on  his 
own  land,  from  which  an  injury  eventually  accrues  to 
another ;  such  person  must  answer  for  the  injury,  because  he 
was  acting  for  his  own  benefit"  A  fortiori,  if  the  damage 
results  from  injury  to  his  neighbour's  land.  A  former 
Highway  Act,  directed,  that  all  actions  against  persons  for 
anything  done  or  acted  in  pursuance  thereof,  should  be 

(a)  6  B.  &  C.  329 ;  See  S.  C.  9  Wils.  403. 

D.  &  R.  430.  Cc)  1  Marsh.  440 ;  See  S.  C.  6 

{b)  2  W.  Bl.  897 ;  See  S.  C.  3  Taunt  29. 

VOL.   n.                                       P  D.   &   L. 
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' V ' 

FiBMSTONE 

ind  Another 

r. 

Wheelky 

and  Another. 


commenced  within  three  calendar  months  after  the  fact 
committed,  yet  where  surveyors  of  highways  undermined  a 
wall,  which  did  not  &11  until  three  months  afterwards,  it 
was  held,  that  they  were  liable  to  an  action  on  the  case,  for 
the  consequential  injury,  within  three  months  after  the 
fidling  of  the  wall,  Roberts  v.  Read  (a).  Where  there  is  an 
injury  to  the  reversion,  or  a  consequential  damage,  case  may 
be  maintained,  though  the  original  act  was  a  trespass. 
Harris  v.  Ryding  (J),  Raine  v.  Alderson{c)y  WeUs  v.  Ody{d), 
Leame  v.  Bray{e\  Blyth  v.  Topham{f).  But  assuming 
that  this  is  not  a  good  count  in  case,  it  is,  at  all  events,  an 
informal  count  in  trespass.  And  as  the  defendants  have  not 
demurred  specially,  any  cause  of  action  in  trespass  will 
support  the  count,  Hudson  v.  Nicholson  {g). 


Pollock,  C.  B. — The  substance  of  the  complaint  is,  that 
the  defendants  have  removed  the  only  barrier  between  the 
mines ;  and  that,  therefore,  it  became  their  duty  so  to  deal 
with  the  water  accumulating  in  their  mine,  as  to  prevent  it 
flowing  into  the  mine  of  the  plaintifis.  There  may,  perhaps, 
be  a  difference  as  regards  the  law  between  the  barrier  of  a 
mine,  and  a  fence  above  ground.  If  a  wall  is  knocked 
down,  the  owner  may  maintain  an  action  for  the  trespass ; 
but  he  cannot,  by  omitting  to  rebuild  it,  hold  the  defendant 
always  responsible  for  any  consequential  damage.  But  here, 
the  plaintifis  say,  that  the  removal  of  the  barrier  is  irre- 
parable, and  therefore,  the  du^  alleged  in  this  declaration 
may  well  arise.  The  defendants  may  amend  by  withdrawing 
their  demurrer  on  the  usual  terms,  unless  the  plaintifis  think 
fit  to  amend  the  declaration. 


Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  accordingly. 


(a)  16  East,  215. 
{h)  5  M.  &  W.  60. 
Cc)  4  Bing.  N.  G.  702 ;  See  S. 
C.  6  Scott,  691. 
(d)  1  M.  &  W.  452;  See  S.  C. 


5  Dowl.  95. 
(e)  3  East,  593. 
(/)  Cro.  Jac.  158. 
(^)  6  M.  &  W.  437. 
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WiNTEB  V.  DiBDIN. 

A  RULE  had  been  obtained,  calling  on  the  plaintiff  to  ^.^^^^'^'f 
shew  cause  why  the  defendant,  who  had  been  arrested  on  a  Qaeen  n  pri- 
writ  of  capias  ad  satisfaciendum,  should  not  be  discharged  j^^ on^ 
out  of  the  custody  of  the  sheriff  of  Middlesex,  and  why  the  P«x»^ 
pluntiff  should  not  pay  the  costs  of  the  arrest,  and  of  that 
application.     The  a£Sdavits  in  support  of  the  rule,  stated, 
that  the  defendant  was  one  of  her  Majesty's  chaplains  in 
ordinary,  with  fee ;   that  he  had  officiated  as  such,  and 
was  liable  to  be  called  on  to  do  such  duty,  whenever  it 
might  please  her  Majesty.     A  copy  of  a  certificate  of  hb 
appointment  was  produced,  the  original  appointment  having 
been  mislaid. 

Jervis  shewed  cause.  The  defendant  ought  to  shew  that 
he  was  in  personal  attendance  on  the  Queen.  This  case  is 
distinguishable  from  Bt/m  v.  Dibdin  (a),  for  there  the  arrest 
was  on  mesne  process.  Here,  the  defendant  being  in  cus- 
tody on  final  process,  the  Court  will  not  interfere  on 
motion,  but  will  leave  him  to  his  remedy  by  writ  of  privi- 
lege. Supposing  his  services  had  been  dispensed  with  by 
the  Lord  Chamberlain,  he  would  be  liable  to  arrest  (i).  The 
affidavit  in  support  of  the  application,  should,  therefore, 
have  stated  that  his  services  had  not  been  dispensed 
with. 

M.  D.  Hill  was  not  called  upon  to  support  the  rule. 

Per  Curiam. — The  defendant  is  clearly  entitled  to  be 
discharged.  The  rule  will,  therefore,  be  absolute,  but 
without  costs. 

Rule  absolute. 


(a)  1  C,  M.  &  R.  821 ;  See  S.         (&)  Chit.  Arch.  110,  6th  ed. 
C.  3  Dowl.  448. 
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Where  the  de- 
fendant demon 
to  one  count  of 
a  declaration, 
and  the  plain- 
tiff demurs 
to  a  plea  to 
another  count ; 
the  latter  is 
entitled  to 
begin,  on  the 
hearing  of  the 
argument. 


Williams  v.  Jarman. 

1  HE  declaration  in  this  case  contained  a  special  count 
in  assumpsit,  and  also  the  indebitatus  counts.  The  de- 
fendant demurred  specially  to  the  first  count,  and  pleaded 
to  the  latter  counts.  The  plaintiff  joined  in  demurrer,  and 
demurred  specially  to  the  plea.  The  defendant  having 
joined  in  the  latter  demurrer, 

Willesy  for  the  plaintiff,  claimed  the  right  to  begin,  and 
submitted,  that  the  same  rule  ought  to  hold  as  in  the  case 
of  an  issue,  in  fact,  on  the  plaintiff.  He  said,  it  had  been 
so  decided  in  the  Court  of  Common  Pleas  in  an  unreported 
case. 


Besty  contrii,  contended,  that  the  rule  which  entitled  the 
plaintiff  to  begin,  when  any  issue,  in  fact,  was  on  him,  arose 
from  the  necessity  of  proving  damage,  the  onus  of  which  lay 
on  the  plaintiff. 

Per  Curiam. — We  think  by  analogy  to  the  proceedings 
at  Nisi  Prius,  that  the  plaintiff  is  entitled  to  begin. 


LowETH  V.  Smith  and  Another. 


1  HE  declaration  stated,  that  the  defendants  theretofore, 
to  wit,  on  the  20th  of  June,  a.  d.,  1843,  with  force  and 
arms,  &c.,  broke  and  entered  a  certain  dwelling-house  and 
brick  yard  of  the  plaintiff  thereunto  belonging,  situate,  &c.. 


Tres|>ass  for 
breaking  and 
entering  the 

SIaintif*8 
welling- 
house,  and 
staying  and 
continuing 
therein,  for  a  long  time,  to  wit,  for  the  space  of  four  dajs. 

Plea,  as  to   breaking   and  entering  the  dwclling-housc,  and  staying  therein,  as  in   the 
declaration  mentioned,  tnat  the  plaintiff  sold  to  one  of  the  defendants  certain  goods,  and  that  the 
defendants,  in  pursuance  of  a  power  and  authority  giTen  by  the  plaintiff,  entered  the  dwelling- 
house  to  remove  the  goods.     The  replication  traversed  the  authority,  and  also  new  assigned. 
Held,  on  special  demurrer,  that  the  replication  was  not  double. 
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and  then  made  a  great  noise  and  disturbance  therein,  and        1844. 
stayed  and  continued   therein,   making  such   noise  and       Loweth 
disturbance  therein  for  a  long  time,  to  wit,  for  the  space  of  "• 

four  days  then  next  following  :  and  then  forced  and  broke  and  Another, 
open,  broke  to  pieces  and  damaged,  divers,  to  wit,  six  doors 
of  the  plaintiff,  of  and  belonging  to  the  said  dwelling,  with 
the  appurtenances,  and  broke  to  pieces,  damaged  and 
spoiled,  divers,  to  wit,  six  locks,  &c.,  of  and  belonging  to 
the  said  doors  respectively,  and  wherewith  the  same  were 
fiistened,  and  of  great  value,  to  wit,  &&  :  and  also  during 
the  time  aforesaid,  to  wit,  on  the  said  20th  day  of  June,  in 
the  year  aforesaid,  with  force  and  arms,  &c.,  seized  and 
took  divers  goods  and  chattels,  to  wit,  &c.,  (enumerating 
them),  of  the  plaintiff,  there  found  and  being  in  the  said 
dwelling-house  and  brick  yard,  with  the  appurtenances,  of 
great  value,  to  wit,  &c.,  and  carried  away  the  same,  and 
converted  and  disposed  thereof  to  his  own  use.  By  means 
of  all  which  said  several  premises,  &c. 

Plea.  As  to  breaking  and  entering  the  said  dwelling- 
house  and  brick  yard,  and  staying  and  continuing  therein, 
as  in  the  declaration  mentioned,  the  defendants  say,  that 
before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  the  plaintiff, 
for  and  in  consideration  of  a  large  sum  of  money,  to  him 
then  paid  by  the  defendant,  John  Smith,  bargained  and  sold 
to  the  said  John  Smith,  certain  goods,  chattels,  and  effects  of 
the  plaintiff,  then  being  in  and  upon  the  said  dwelling- 
house  and  brick  yard,  and  then  authorized  and  empowered 
the  said  John  Smith,  with  proper  and  reasonable  assistance, 
in  that  behalf,  to  enter  in  and  upon  the  dwelling-house  and 
brick  yard,  to  take  possession  of  the  said  goods,  chattels, 
and  effects,  so  bargained  and  sold  to  the  said  John  Smith, 
and  to  carry  away,  convert,  and  dispose  of  the  same,  to  the 
use  of  the  said  John  Smith ;  that  afterwards,  to  wit,  at  the 
said  time  when,  &c.,  the  said  goods,  chattels,  and  effects,  so 
bargained  and  sold  to  the  said  John  Smith,  as  aforesaid, 
then  being  in  and  upon  the  said  dwelling-house  and  brick 
yard,  the  said  John  Smith,  in  bis  own  right,  and  the  said 
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1844.       Other  defendant,  Thomas  Worth,  as  his  servant,  and  by  his 

LowETH      command  in  that  behalf,  in  pursuance  and  exercise  of  the 

Smith       P^^^**  ^^^  authority  so  given  and  granted  by  the  plaintiff 

and  Another,  as  aforesaid,  entered  into  and  upon  the  said  dwelling-house 

and  brick  yard  for  the  purpose  of  taking  possession  of  the 

said  goods,  chattels,  and  effects,  and  of  carrying  away, 

converting,  and  disposing  of  the  same,  to  the  use  of  the 

said  John  Smith,  and  did  then  and  there  take  possession 

of  the  said  goods,  chattels,  and  effects,  and  carry  away, 

convert,  and  dispose  of  the  same,  to  the  use  of  the  said 

John  Smith,  as  it  was  lawful  for  them  to  do  for  the  cause 

aforesaid,  quae  sunt  eadem,  &c.     Verification. 

RepUcation.  That  the  plaintiff  did  not  authorize  and 
empower  the  said  John  Smith,  with  proper  and  reasonable 
assistance  in  that  behalf,  to  enter  in  and  upon  the  said 
dwelling-house  and  brick  yard,  to  take  possession  of  the 
said  goods,  chattels,  and  effects,  modo  et  forma,  &c. 

New  assignment     And  the  plaintiff  further  saith,  that 
he  issued  his  writ,  and  declared  thereupon  not  only  for  the 
breaking  and  entering  the  said  dwelling-house  and  brick 
yard,  and  staying  and  continuing  therein,  in   the  intro- 
ductory part  of  the  said  plea  mentioned,  and  in  the  said 
plea  attempted  to  be  justified,  but  also  for  that  the  de- 
fendants, with  force  and  arms,  &c.,  and  without  authority, 
and  against  the  leave  and  license  of  the  plaintiff,  to  wit, 
at  the  said   times   in  the  said  declaration   in  this  behalf 
mentioned,  stayed  and  continued   in  and  upon  the  said 
dwelling-house  and  brick  yard,  making  such   noise  and 
disturbance,  as  in  the  said   declaration  mentioned,  for  a 
long  time,  to  wit,  the  space  of  three  days  next  after  the  said 
day  in  the  declaration  mentioned,  for  other  and  different 
purposes   than    those    in    the   said  plea  mentioned,   and 
also  for  a  much  longer  time,  to  wit,  the  said  spaces  of 
three  days  longer  than  was  necessary  for  the  purpose  of 
taking  possession  of  the  said  goods,  chattels,  and  effects, 
in  the  said  plea  mentioned,  which  said  trespasses  above 
hereby  assigned,  are  other  and  different  trespasses  than  the 


TRINITY   TERM,   7    VICT.  215 

trespasBes  in  the  introductory  part  of  the  said  plea  men-        1844. 
tioned,  and  therein  attempted  to  be  justified,  wherefore,       Loweth 
as  the  defendants  have  not  answered  the  trespasses,  also  *- 

newly  assigned,  &C.  and  Another. 

Special  demurrer  to  replication  and  new  assignment, 
assigning  for  causes,  that  the  plaintiff,  in  and  by  his 
declaration,  hath  complained  of  one  breaking  and  entering 
the  said  dwelling-house  and  brick  yard,  and  staying  and 
continuing  therein,  as  in  the  declaration  mentioned,  and 
not  of  divers  distinct  trespasses  to  the  said  dwelling-house 
and  brick  yard  on  divers  days  or  occasions,  and  the 
defendants  have,  in  and  by  their  said  pica,  justified  the  said 
supposed  trespasses  so  complained  of,  in  manner  and  form 
as  in  that  plea  alleged;  yet  the  plaintiff  hath  not  only 
replied  to  the  said  plea,  by  traversing  a  certain  allegation 
therein  contained,  to  wit,  that  he  authorized  and  em- 
powered the  said  John  Smith,  with  proper  and  reasonable 
assistance  in  that  behalf,  to  enter  in  and  upon  the  said 
dwelling-house  and  brick  yard,  to  take  possession  of  the 
said  goods,  chattels,  and  effects ;  but  the  plaintiff  hath  also 
newly  assigned  to  the  said  plea,  that  he  issued  his  writ  and 
declared  thereupon,  not  only  for  the  breaking  and  entering 
the  said  dwelling-house  and  brick  yard,  and  staying  and 
continuing  therein  as  in  the  introductory  part  of  the  said 
plea  mentioned,  and  in  the  said  plea  attempted  to  be 
justified,  (which  is  the  only  trespass  to  the  said  dwelling- 
house  and  brick  yard  alleged  in  the  declaration,)  but  also 
for  that  the  defendants,  with  force  and  arms,  and  without 
the  authority,  and  against  the  leave  and  license  of  the 
plaintiff,  committed  other  and  different  trespasses  in  the 
said  dwelling-house  and  brick  yard,  as  in  the  said  new 
assignment  particularly  mentioned.  And  for  that  the  said 
replication  and  new  assignment  are  double  and  multifarious 
in  respect  of  the  matters  aforesaid,  and  afford  two  distinct 
answers  to  the  said  plea,  &c. 

Cok^  in  support  of  the  demurrer.    The  replication  is  bad 
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1844.       for  duplicityy  inasmuch  as  it  both  traverses  the.  plea,  and 
LowETH      *^  ^^^  assigns.     The  declaration  alleges  but  one  trespass. 

Smith        ^^  *  continuance,  and  the  plea  affords  a  complete  answer 
•nd  Another,   to  the  trespass  complained  of;  consequently,  the  plaintiff 
has  no  right  to  traverse  that  answer,  and  also  new  assign. 
The  declaration  charges  a  breaking  and  entering,  and  a 
continuing  on  the  premises  for  a  long  time ;  but  that  aver- 
ment would  be  justified  by  proof  of  mere  momentary  con- 
tinuance.     In   Taylor  v.  Smith  (a),  a  single  act  only  of 
trespass  being  laid,  and  that  act  being  covered  by  the  plea 
of  justification,  the  Court  held,  that  there  could  be  no  new 
assignment.      In   Cheasley  v.    Barnes  {h\  the   declaration 
complained  of  a  breaking  and  entering,  and  seizing,  and 
afterwards  on  divers  other  days,  taking  away  manure :  the 
plea  justified  a  breaking  and  entering  under  a  judgment 
recorded ;  and  it  was  held,  that  the  plaintiff  could  not  in  his 
replication  take  issue  on  the  fact  of  such  justification,  and 
also  new  assign  either  the  same  or  different  matters.     In  a 
note  to  that  case,  a  similar  case  is  mentioned,  {Franks  v. 
Morris)  in  which  the  declaration  complained  of  an  assault 
and  battery,  and  throwing  on  the  ground,  and  breaking  the 
plaintiff's  leg.    The  plea  was  son  assault  demesne  ;  and  the 
plaintiff  replied  as  to  the  trespasses  attempted  to  be  justified, 
de  injuria,  and  new  assigned  that  they  were  committed  with 
greater  violence  than  was  necessary.  That  case  was  admitted 
to  involve  the  same  question,  and  leave  was  given  to  amend. 
Gisbome  v.    Wyatt  (c),   and    Thomas  v.   Marsh  {d\   are 
authorities  to  the   same   effect.      [^Parkcy  B. — You   may 
traverse  a  right  of  way,  and  also  new  assign,  extra  viam ; 
time  is  quite  as  divisible  as  space.]     In  the  case  of  false 
imprisonment,  the  defendant  cannot  justify  the  imprison- 
ment, and  also  new  assign.    [Parke^  B. — Not,  if  one  single 
act  of  trespass  is  alleged,  the  whole  of  which  the  plea 
justifies.]     Here  there  is  a  breaking,  and  entering,  and 
continuing  on  the  premises  for  a  long  time,  to  wit,  four 

(a)  7  Taunt.  136.  (c)  3  Dowl.  505. 

(6)  10  East,  73.  {d)  5  C.  &  P.  596. 
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days.     [Farke,  B.— That  might  be  for  several  days,  and        1844. 
every  continuation  is  a  fresh  trespass.]     The  plea  justifies    ^T?^'^""^ 
the  whole  breaking,  and  entering,  and  continuing  for  four  9. 

days.  [Parke^  B. — The  plaintiff  by  his  replication,  says,  and  Anotlier. 
"  I  deny  that  you  had  any  such  authority,  and  if  you  had, 
you  have  exceeded  it"  He  therefore  justifies  a  portion, 
and  newly  assigns  excess.  A  trespass  is  just  as  severable 
when  time  is  its  essential  feature,  as  when  space  is:  had 
you  not  l>etter  amend  ?  Alderson^  B. — There  is  no 
departure  here.  The  replication  does  not  set  up  a  second 
breaking  and  entering.] 

Hayes  appeared  in  support  of  the  replication. 

Leave  to  amend. 


SMAIiLCOMBE  V.  OlIVIER. 

C/ASE  against  the  sheriff  of  Wiltshire  for  not  levying,  and  A  writ  of  If*. 

falsely  returning  nulla  bona  to  a  writ  of  testatum  fieri  fecias.  \^^  ^\^ 
Pleas,  not  guilty,  and  nulla  bona.  H'detto^l^Id^ 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  London  been  declared 

"111       bankrupt  and 
Sittings  after  Michaelmas  Term,  1843,  it  appeared  that  the  assignees  ap- 

plaintiff  had  lodged  with  the  sheriff  a  writ  of  testatum  fieri  [£^riff^{^ed 

facias,  to  be  executed  on  the  goods  of  a  debtor.    Before  the  "»»!'*  bon»-" 

^  .  Before  the 

writ  issued,  a  fiat  in  bankruptcy  was  sued  out  against  the  return  was 

debtor,  under  which  he  was  declared  bankrupt,  and  assig-  Court  of  Re- 

nees  were   regularly  appointed.      The   sheriff,   therefore,  ol^er^^hat 

returned  nulla  bona.     Before  that  return  was  made,  the  tbe  fiat  be 

annulled,  if 
Court  of  Review  had  ordered   that   the   fiat  should  be  the  Lord 

annulled,  if  the  Lord  Chancellor  should  think  fit  so  to  ghouirtWnk 

direct ;  and  after  the  return,  the  Lord  Chancellor  had  made  5! '  ^^  *^ 

'  the  return,  the 

Lord  Chan- 
cellor made  an  order  accordingly  :  Hddt  that  the  return  was  not  false ;  since  the  annulling  of 
the  fiat  had  not  a  retrospective  effect ;  and  that  even  if  it  had,  the  sheriff  being  a  public 
officer,  and  having  made  the  only  return  which  he  could  at  the  time  have  made,  ought  to  be 
protected. 


Smallcombb 

9. 
OUYIBB. 
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1844.  an  order  for  annulling  the  fiat  The  debtor  had,  at  the 
time  he  was  declared  bankrupt^  and  before  the  appointment 
of  assignees,  sufficient  goods  upon  which  the  sheriff  might 
have  levied  the  debt.  The  jury  found  for  the  plaintiff,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  verdict 
for  him,  if  the  Court  should  be  of  opinion  that  the  facts 
proved  constituted  a  defence. 

A  rule  nisi  having  been  obtained  accordingly. 

The  Solicitor  Generaly  «/.  Russell,  and  W.  J.  Alexander^ 
shewed  cause. 

Erie  and  Montague  Smith  were  heard  in  support  of  the 
rule. 

Tlie  arguments  fully  appear  in  the  j  udgmen t.  The  follow  - 
ing  statutes  and  authorities  were  referred  to,  6  Geo.  4,  c.  16, 
ss.  78,  87,  92,  93,  94;  1  &  2  Wm.  4,  c  56,  ss.  2,  19,  Edcns 
Bankrupt  Law,  p.  432,  DeacorCs  Bankrupt  Law,  p.  832, 
1  MonL  and  Ayr.  Bankrupt  Lato,  p.  518,  525,  Ex  parte 
Edwards  {a).  Ex  parte  Jackson  (b),  Ex  parte  Bowler  {c\ 
Ex  parte  Lavender  (d),  Ex  parte  Smith  (e),  Bartlett  v. 
Tuchin{f),  Gould  v.  Shoyer{g),  Balme  v.  Hutton(h), 
Brydges  v.  Walford  (i),  Godson  v.  Sanctuary  (k). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Pollock,  C.  B.— (After  stating  the  facts,  &c.)     A  rule 


(a)  10  Ves.  104.  (g)  6  Bing.  738  ;  See  S.  C.  4 

(6)  S  Ves.  533.  M.  &  P.  635. 

(e)  Back.  258.  {h)  2  Cr.  &  J.  19. 

id)  18  Ves.  18.  (f)  6  M.  &  S.  42. 

(e)  Buck,  262,  n.  (it)  4  B.  &  Ad.  255 ;  See  S.  O. 
(/)  6  Taunt.  259  ;  See  S.  C.  1      1  N.  &  M.  52. 
Marsh.  583. 
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nisi  having  been  granted  in  this  case^  pursuant  to  the  leave       1844. 
reserved  at  the  trial,  cause  was  shewn  in  last  Term,  and  the  smallcomw 
Court  took  time  to  consider  its  judinnent     On  the  part  of     ^  <'• 
the  plaintiff,  it  was  contended,  that  the  fiat  having  been 
annulled,  the  rights  of  the  parties  must  be  considered  as  if 
no  such  fiat  had  ever  issued,  and  that  consequently  the 
goods  must  be  treated  as  having  all  along  remained  the 
property  of  the  debtor ;  and  so,  that  the  return  of  the  sheriff 
was  fidse.     On  the  part  of  the  defendant,  the  sheriff,  it  was 
aigued,  that  the  order  of  the  Lord  Chancellor  annulling 
the  fiat,  had  no  retrospective  effect;  that  at  the  time  the 
sheriff  made  the  return,  the  goods  were  not  the  goods  of 
the  debtor,  but  of  his  assignees,  and,  consequently,  the 
sheriff  would  be  a  trespasser  if  he  had  taken  them ;  and  so, 
that  his  return  was  strictly  true.     The  statutes  now  in  force 
relating  to  the  transfer  of  the  bankrupt's  personal  estate 
firom  the  bankrupt  to  his  assignees,  are  the  6  Geo.  4,  c.  16, 
s.  63,  and  the  1  &  2  Wm.  4,  c  56,  s.  25.    By  the  first  of 
these  statutes,  it  is  enacted,  that  the  commissioners  shall 
assign  to  the  assignees  for  the  benefit  of  creditors,  the  pre- 
sent and  fiiture  personal  estate  of  the  bankrupt ;  and  by  the 
subsequent  statute  it  is  enacted,  that  when  any  person  shall 
be  adjudged  a  bankrupt,  all  his  personal  estate,  which  by 
the  laws  then  in  force   might  be  assigned   by  the  com- 
missioners, shall  become  absolutely  vested  in  and  transferred 
to  the  assignees  without  any  deed  of  assignment     In  the 
present  case,  the  debtor  against  whom  the  writ  of  fieri  facias 
had  issued,  had  been  originally  adjudged  a  bankrupt  before 
the  fieri  facias  issued,  and,  therefore,  unquestionably  all  his 
goods  had,  according  to  the  express  provision  of  the  latter 
statute,  vested  in  his  assignees,  and  ceased  to  be  his  pro- 
perty :  so  that  that  return  of  the  sheriff  was  true,  unless 
the  property  in  the  goods  was  so  affected  by  the  subsequent 
order  of  the  Court  of  Review  and  of  the  Lord  Chancellor, 
as  to  make  false  the  return,  which  but  for  those  orders 
would  have  been  true. 

In  the  first  place,  we  think,  it  is  quite  clear,  that  the 
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1844.        question  turns  on  the  eflFect  to  be  given  to  the  order  of  the 

Smallcombe    ^^  Chancellor,  and  not  to  that  of  the  Court  of  Review. 

^  «'•  Until  the  Lord  Chancellor  had  made  his  order,  the  order 

OUVIEB. 

of  the  Court  of  Review  had  no  operation.  It  was  to  be 
treated  rather  as  a  recommendation  to  the  Lord  Chancellor, 
than  an  act  having,  or  intended  to  have,  force  by  itself. 
By  the  19th  section  of  the  1  &  2  Wm.  4,  c.  56,  being  the 
statute  establishing  the  Court  of  Bankruptcy,  and  substitu- 
ting fiats,  for  commissions  under  the  great  seal,  it  is  enacted, 
that  an  order  of  the  Lord  Chancellor,  annulling  a  fiat,  shall 
have  the  force  and  eflfect  of  a  supersedeas  of  the  commis- 
sion, according  to  the  then  existing  law  in  practice  in 
bankruptcy;  and  the  point  now  to  be  decided,  therefore, 
ultimately  resolves  itself  into  this,  what  under  the  old  law 
would  have  been  the  effect  of  a  supersedeas  on  a  return  of 
nulla  bona  made  during  the  subsistence  of  the  commission, 
and  after  the  assignment  by  the  commissioners  of  the  goods 
of  the  bankrupt  to  his  assignees  ?  It  may  be  observed,  that 
the  object  of  all  the  statutes  relating"to  bankruptcy,  which 
have  been  from  time  to  time  in  force,  has  been  to  apply  all 
or  a  competent  part  of  the  bankrupt's  effects,  real  and  per- 
sonal, in  a  full  or  rateable  satisfaction  to  the  demands  of  bis 
creditors,  either  by  sale  and  rateable  distribution  of  the 
proceeds  of  the  sale,  or  else  by  making  over  the  property 
itself  to  the  creditors. 

Now,  it  is  obvious,  that  in  order  to  effect  such  a  purpose, 
it  is  essential  that  those  who  are  to  administer  the  property, 
should  be  able  to  make  an  absolute  indefeasible  title  to  it, 
so  that  the  purchaser  or  others  taking  it,  may  be  well  assured 
that  they  will  hold  the  same  as  securely,  as  if  purchased  from 
the  bankrupt  himself.  Unless,  therefore,  there  is  something 
very  clear  in  the  statutes  themselves,  or  in  the  construction 
which  has  been  judicially  put  upon  them,  leading  to  a 
different  conclusion,  the  Court  would  be  very  unwilling  to 
believe  there  could  be  any  power  in  the  Lord  Chancellor, 
after  the  property  of  the  bankrupt  has  been  transferred, 
which  can  alter  the  effect  of  that  transfer.     It  is  said,  how- 
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ever,  by  the  counsel  for  the  plaintiff,  that  before  the  act  1844. 
1  &  2  Wm.  4,  c  56,  which  established  the  Court  of  Bank-  s'lJTI]^;^^]^]^^ 
ruptcy,  the  writ  of  supersedeas  had  such  an  effect,  that 
whatever  might  have  been  done  under  the  commission,  the 
writ  of  supersedeas  annulled  everything,  and  put  the 
bankrupt's  estate  and  the  debtor  precisely  in  the  same 
situation,  as  if  no  commission  had  been  issued.  This  is 
certainly  a  very  startling  proposition.  While  the  commis- 
sion was  in  force,  (assuming,  of  course,  there  were  all  the 
I^al  requisites  to  support  it),  the  assignee  might  bring  an 
action  against  a  bankrupt's  debtor,  and  compel  him  to  pay 
them  the  debt  which  he  owed  to  the  bankrupt ;  and  the 
debtor  could  have  no  defence  to  such  an  action.  Now  the 
effect  of  the  plaintiff's  argument  is,  that  if  the  commission 
should  be  afterwards  superseded,  the  debtor  must  pay  his 
debt  over  again  to  the  bankrupt 

Again,  if  the  assignees  contract  to  sell,  and  a  stranger 
contracts  to  purchase,  the  bankrupt's  real  estate,  a  Court  of 
equity  will,  on  a  bill  filed  by  the  assignees,  compel  the 
purchaser  to  perform  the  contract,  pay  his  purchase-money, 
and  accept  the  conveyance.  And  the  plaintiff  here  con- 
tends, that  by  an  act  afterwards,  to  which  the  purchaser 
was  no  party,  over  which  he  had  no  control,  and  after  any 
lapse  of  time,  unless  protected  by  the  Statute  of  Limitations, 
he  will  be  wholly  deprived  of  his  property. 

But  there  are  other  still  more  startling  consequences 
arising  from  this  doctrine.  If  the  bankrupt  has  not  duly 
surrendered  at  the  time  of  the  bankruptcy,  he  is  guilty  of 
felony,  now  punishable  by  transportation  for  life,  and 
which,  until  lately,  was  a  capital  offence  ;  and  yet,  what  b 
contended  for  is,  that  before  the  conviction,  it  is  in  the 
power  of  the  Lord  Chancellor,  to  convert  that  capital  felony 
into  a  perfectly  innocent  act.  Again,  when  the  fiat  is  in 
force,  if  the  bankrupt  has  omitted  to  surrender,  it  may 
become  necessary  for  the  peace  oflScer  to  use  force  in 
order  to  his  apprehension,  and  under  such  circumstances 
even   to   take  away  his  life,  if  he  cannot  otherwise  be 
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1844.  taken ;  can  it  be  possible  that  the  Lord  Chancellor,  by  super- 
Smallcombb  seding  the  commission,  or  now  by  annulling  the  fiat,  can 
make  a  man  a  criminal,  or  even  a  murderer,  who,  at  the 
time  of  doing  the  act,  did  no  more  than  his  duty?  These 
are,  no  doubt,  extreme  cases,  but  they  serve  to  test  the 
correctness  of  the  proposition  contended  for,  which  un- 
doubtedly leads  to  all  the  consequences  we  have  pointed 
out,  and  many  others  which  are  equally  absurd. 

But  what  reason  is  there  for  attributing  any  such  conse- 
quences to  a  supersedeas?  We  have  been  unable  to  dis- 
cover in  the  Bankrupt  Act,  or  any  other  statute  in  force, 
any  enactment  which  would  take  this  case  out  of  the 
principles  of  the  common  law ;  and  in  answer  to  a  question 
which  we  put  to  the  Bar  during  the  argument,  we  were 
told  that  no  such  enactment  exists ;  the  legal  effect, 
therefore,  of  a  supersedeas  of  a  commission  in  bankruptcy, 
must  be  ascertained  by  analogy  to  the  effect  of  similar  writs 
in  other  cases. 

Now,  in  Fitzherberty  p.  236,  we  find  many  instances  of 
writs  of  supersedeas,  and  there  are  many  more  in  the 
Natura  Brevium  ;  but  in  none  can  we  discover  any  effect  as 
attributable  to  the  writ,  except  that  of  ordering  the  party 
to  whom  it  is  directed,  to  cease  from  further  proceedings  in 
the  matter  to  which  it  relates.  In  order  that  general  effect 
may  be  given  to  it,  it  is  confined  to  that  which  remains  to 
be  done  when  the  writ  issues.  Thus,  in  a  writ  of  super- 
sedeas to  the  sheriff,  where  the  party,  the  defendant,  who 
has  been  taken  in  execution,  has  appeared  and  put  in,  or 
is  ready  to  put  in  bail,  the  writ  commands  the  sheriff  to 
supersede  the  exigent,  according  to  one  form ;  or  according 
to  another  form,  to  supersede  the  further  proceeding  in  the 
exigent,  which  are  equivalent  So  where  a  party  having 
been  called  on  by  the  justices  to  find  sureties  for  the  peace 
to  put  in  bail  in  Chancery,  he  may  have  a  supersedeas  to 
the  justices,  commanding  them  to  supersede  the  arrest ;  if 
he  has  already  been  arrested,  then  a  writ  of  supersedeas  to 
the  sheriff.     It  is  needless  to  multiply  examples.     On 
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referring  to  FUzherberfs  Index  to  the  Natura  Brevium,  a        1B44. 
great  number  of  cases  will  be  found  in  which  writs  of  SMMxroiiliii 
supersedeas  issue,  in  none  of  which  is  there  any  suggestion  *• 

of  retrospective  effect.  The  same  observation  appUes  to 
supersedeas  of  commissions  of  the  peace,  which  certainly 
have  no  effect  as  to  past  acts  before  the  supersedeas. 

Such  then  being  the  nature  and  the  effects  of  super- 
sedeas in  other  cases,  what  b  there  to  lead  to  the  conclusion 
that  any  g^reater  effect  is  to  be  given  to  a  supersedeas  of  a 
commission  of  bankruptcy?  We  can  discover  none.  The 
language  of  a  supersedeas  of  a  commission  of  bankruptqr 
will  be  very  nearly  the  same  as  that  of  a  supersedeas  of  any 
other  matter,  as  it  commands  the  commissioners  to  stay  and 
surcease  all  further  proceedings,  and  to  supersede  the  same 
accordingly;  the  latter  words  having,  as  it  appears  in  the 
language  of  several  writs  in  Fitzherbert,  the  same  meaning 
as  superseding  or  abstaining  from  further  proceedings ;  and 
the  absurdities  which  we  have  already  alluded  to,  as 
resulting  from  giving  any  retrospective  effect  to  supersedeas 
of  commissions  of  bankruptcy  are  even  more  glaring  than 
would  be  the  case  in  some  instances. 

There  are,  moreover,  other  reasons  which  all  point  to  the 
same  conclusion.  The  administration  of  the  bankrupt's 
estate,  by  means  of  the  commission  under  the  great  seal, 
dates  from  the  13  Eliz.  c.  7.  By  that  statute,  the  Lord 
Chancellor  is  empowered  to  appoint  by  commission  of  the 
great  seal,  discreet  persons,  who  should  by  virtue  of  their 
commission  have  frill  power  to  make  such  order,  as  well 
with  the  body,  as  with  the  land  and  goods  of  the  bankrupt, 
as  they  may  think  fit,  and  make  sale  of  the  land  and  goods 
for  the  satis&ction  of  creditors ;  and  under  this  statute  the 
bankrupt's  estate  was  administered  up  to  the  5  Geo.  2, 
c.  30,  which  statute  first  introduced  the  appointment  of 
assignees,  to  whom  the  commissioners  were  to  assign  the 
property,  and  who  were  then  to  administer  it  in  the  same 
way,  as  before  that  time  it  had  been  by  the  commissioners 
themselves. 


Olivier. 
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1844.  This  continues  down  to  1  &  2  Wm.  4,  c.  56,  when  fiats 

gJj^^^J'JJ^^^  were  substituted  for  commissions.  Considering  what  effect 
is  to  be  given  to  the  supersedeas  of  the  commission,  which 
took  its  force  from  the  13  Eliz.  c.  7,  it  may  be  right  to  look 
at  the  law  as  it  stood  before  that  time  on  the  earlier  statute 
34  &  35  Hen.  8,  c  4.  By  that,  which  was,  as  we  believe, 
the  first  statute  on  the  subject,  the  power  was  given  to 
the  Lord  Chancellor  with  certain  other  high  officers  to 
administer  bankrupts'  estates,  not  by  means  of  the  com- 
missioners, but  at  their  own  discretion.  All  sales  and 
other  acts  effected  and  done  by  them,  were  to  have  the 
same  validity  as  if  effected  and  done  by  the  bankrupt 
himself.  It  is  quite  clear  that  there  was  no  power  in  the 
Lord  Chancellor  before  the  13  Eliz.,  by  writ  of  supersedeas 
or  otherwise,  to  make,  to  undo,  or  to  effect  any  thing  which 
he,  or  the  other  great  officers  named  in  the  statute  of 
Hen.  8,  had  done  in  pursuance  of  the  powers  given  to 
them  by  that  act ;  and  it  is  hardly  reasonable  to  suppose 
that  it  could  be  intended  by  the  introduction  of  a  commis- 
sion, under  the  statute  of  Eliz.  to  give  to  the  Lord  Chan- 
cellor a  power,  which  did  not  exist  before,  of  defeating  by 
subsequent  supersedeas  all  which  might  be  done  by  the 
commissioners.  The  object  of  the  statute  of  Eliz.  evidently 
was  to  carry  out  the  enactment  of  the  previous  statute  in  a 
more  efficacious  manner;  whereas  the  argument  of  the 
plaintiff  would  go  to  shew  that  the  powers  conferred  by 
the  first  statute  were  more  stringent  and  unassailable  than 
thoee  afterwards  introduced.  This  consideration,  therefore, 
appears  to  us  to  suggest  another  reason  why  the  supersedeas 
cannot  have  any  retrospective  effect.  It  may  be  observed, 
that  whenever  a  writ  of  supersedeas  has  issued,  a  writ  of 
procedendo  may  also  issue  afterwards  ;  the  effect  of  which 
is  to  do  away  with  the  writ  of  supersedeas.  It  can 
hardly  be  supposed  that  the  Legislature  meant  to  give  to 
the  Lord  Chancellor  a  power  to  issue  writs,  firom  time  to 
time,  which  would  have  the  efiect  of  vesting  the  property 
in  persons,  and  then  divesting  it  again,  and  also  making 
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acts,  which  were  crimiDal  when  committed,  become  inno-        1844. 

cent ;  and,  on  the  other  hand,  those  which  were  perfectly    2      ^      ' 

innocent  become  criminal,  and  even  in  8ome  cases  capital  v- 

felonies ;  and  so  altering  from  time  to  time,  the  character 

of  such  act,  and  the  consequent  condition  of  the  parties,  as 

the  one  or  the  other  of  the  writs  should  be  from  time  to 

time  in  force.     It  is  no  answer  to  say  the  Lord  Chancellor 

could  take  care,  in  the  exercise  of  his  discretion,  never  to 

issue  a  supersedeas  or  procedendo,  if  such  consequences 

would  follow ;  and  no  doubt  he  could  never  intend  to  do 

so  in  the  present  case.     If  the  law  be,  as  contended  for  by 

the  plaintiff,  how  impossible  is  it  to  foresee  and  guard 

against,  the  evil  that  may  result  to  third  persons  in  the 

exercise  of  a  power  which  is  to  have  the  effect  of  altering 

the  character  of  the  act  done. 

On  all  these  grounds,  it  appears  to  us  clear  in  principle, 
that  the  only  effect  of  a  writ  of  supersedeas  is  to  deprive 
the  commissioners  of  any  further  authority  to  proceed  upon 
the  commission;  that  it  has  no  effect  on  the  acts  done 
before  the  supersedeas  issues ;  and  then,  applying  ourselves 
to  the  present  case,  the  sheriff's  return  was  strictly  true, 
and  he  is  entitled  to  a  verdict.  But  we  must  not  endeavour 
to  conceal  from  ourselves,  in  coming  to  this  decision,  that 
we  are  acting  in  opposition,  not  indeed  to  much  of  judicial 
decision,  but  certainly  to  dicta  of  Judges  of  the  very  highest 
authority,  repeated  from  time  to  time,  under  circumstances 
which  leave  no  fair  reason  to  doubt,  that  they  entertained 
most  confidently,  an  opinion  directly  opposed  to  that  which 
we  have  formed. 

In  Ex  parte  Leaverland  (a).  Lord  Hardwicke  refused 
to  supersede  a  commission,  because,  he  said,  that  would 
entirely  defeat  the  certificate.  The  question  of  certificate, 
however,  rests  on  different  grotmds  from  that  of  distribu- 
tion of  the  bankrupt's  property.  It  may  be  that  the  con- 
tinuance of  the  fiat  is  essential  to  the  validity  of  the 
security  ;  but  if  there  be  no  fiat  in  force,  the  bankrupt  can 
have  no  benefit  from  his  certificate.  We  do  not,  therefore, 
(a)  1  Atk.  145. 

VOL.   II.  Q  D,    &   L. 
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attach  much  weight  to  that  case;  but  in  another  in  the 
same  volume,  p.  222,  Ex  parte  Wood,  similar  language  was 
used  before  the  same  eminent  Judge,  and  as  no  doubt  is 
expressed  by  Lord  Hardwicke^  he  must  have  considered 
that  it  was  so.     We  have  not  been  able  to  discover  any 
dicta  on  this  subject  from  the  time  of  Lord  Hardwicke  to 
that  of  Lord  Eldon;   but  certainly  the  last-named  very 
learned  and  eminent  Judge  has,  on   frequent   occasions, 
gone  the  full  length  of  stating  that  the  effect  of  superseding 
a  commission,  was  to  put  all  parties  in  the  same  position  as 
if  no  commission  had  issued  ;  in  Ex  parte  Jackson  (a),  Ex 
parte  Edwards  (A),  and  Ex  parte  Smith  (c) ;   and  there  are 
many  other  cases  in  which  similar  language  fell  from  him. 
It  is,  however,  not  unworthy  of  observation,  that  the  last 
case.  Ex  parte  Smithy  is  the  only  one  in  which  that  doctrine 
was  acted  on  as  adversely  to  the  party  contending.     In 
that  case,  a  purchaser,  acting  under  a  second  commission, 
objected  to  the  title  of  the  assignees,  by  reason  of  a  bargain 
and  sale  which  had  been  made  under  the  first,  which  had 
been  superseded.     Lord  Eldon  decided  that  the  objection 
was  untenable,  inasmuch  as  the  title  under  the  first  was 
defeated  by  the  supersedeas.     This,  it  must  be  admitted, 
was  a  direct  decision  on  the  point ;  not  a  decision  of  the 
same  weight  which  it  would  have  been  if  pronounced  in 
an  adverse  suit,  capable  of  being  carried  to  the  House  of 
Lords  by  appeal ;  but  still  a  proceeding  entitled  to  great 
attention,  as  shewing  the  confidence  of  Lord  Eldon  in  the 
soundness  of  the  opinion  he  had  formed  on  the  subject. 
All  the  other  cases  are  either  mere  dicta,  or  are  cases  in 
which  the  only  decision  was  where  Lord  Eldon  refused  a 
supersedeas,  lest  by  so  doing  he  might  prejudice  the  rights 
of  others.     To  these  latter  cases  we  are  hardly  disposed  to 
give  much  weight :    the  doubt  and  uncertainty  might  well 
justify  a  Judge,  less  cautious  than  Lord  Eldon,  in  refusing 
to  do  an  act  which  was  one  solely  of  discretion,  and  by 
which   the  interests  of  third   persons   might   be   put  in 
jeopardy.     The  same  observation  certainly  does  not  apply 

(a)  8  Ves.  533.  (c)  In    a    note    to   Ex  parte 

ib)  10  M.  104  Bowler,  Buck.  262. 
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to  Ex  parte  Smith;  and  we  feel  that,  in  coming  to  llie        li^44. 
decision  at  which  we  have  arrived,  we  are  bound  to  say   smallcomib 

we  do  not  think  that  that  case  was  richtly  decided.  ^  "• 

^      '^  ^  Olivier. 

We  have  thought  it  right,  in  a  question  of  so  much 
importance,  in  which  our  decision  is  opposed  to  so  many 
dicta  of  Lord  EldoUy  to  give  the  reasons  which  have  led  us 
to  come  to  this  conclusion,  which  will  entitle  the  defendant 
in  this  case  to  a  verdict 

It  might  probably  be  successfully  contended,  that  the  sheriff 
would  be  entitled  to  the  verdict  on  other  grounds.  At  the 
time  he  made  his  return,  the  goods  were  the  property  of 
the  assignees,  and  not  of  the  bankrupt  Afterwards  the  fiat 
issued.  Even  if  we  admit  the  annulling  of  the  fiat  was  to 
restore  all  the  property  to  the  parties,  as  if  no  fiat  had 
issued;  yet  it  may  be,  that  this  must  be  subject  to  an 
exception  in  favour  of  a  public  officer  like  the  sheriff,  who 
acts  on  the  property  as  he  finds  it,  and  who  being  bound  to 
make  a  return,  makes  the  only  return,  in  his  power  to  make 
at  the  time,  which  would  be  true.  Our  decision,  therefore, 
may  be  supported  on  this  narrow  ground;  but  we  feel 
bound  to  say,  that  the  reasons  which  have  led  us  to  differ 
from  Lord  Eldon  appear  to  us  so  satisfactory,  that  should 
we  be  required  to  do  so,  we  are  prepared  to  act  on  those 
reasons  alone.     The  rule,  therefore,  will  be  made  absolute. 

Rule  absolute. 


Gilbert  v.  Hales. 

X  HIS  was  a  rule  to  shew  cause  why  the  five  last  counts  a  declaration 
of  the  declaration  in  this  cause  should  not  be  struck  out,  on  J^enty-five 
the  ground  that  they  were  inserted  in  violation  of  the  ?J*"S:    '^^^ 

were  on  bills 

of  exchange  drawn  at  Paris. 

The  next  five,  which  related  to  the  same  bills,  wore  special  counts  founded  on  the  law  of 

France ;  and  the  last  five  were  on  a  special  agreement  to  pay  the  bills  in  consideration  of  the 

plaintifiT  procuring  their  discount.     Application  haying  been  made  to  strike  out  th«  last  set  of 

coonts :  Hdd,  that  they  were  not  in  apparent  violation  of  the  Reg.  Gen.,  H.  T.,  4  Wm.  4,  r.  5. 

Q  2 
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1844.       Reg.  Gen.,  H.  T.,  4  Wm.  4,.  r.  5,  which  provides,  that 
Gilbert      **  Several  counts  shall  not  be  allowed,  unless  a  distinct  sub- 
••  ject  matter  of  complaint  is  intended  to  be  established  in 

respect  of  each."  The  defendant  was  sued  as  administratrix 
of  one  Edward  Hales,  deceased,  and  the  declaration  con- 
tained twenty-five  counts.  In  the  first  fifteen,  the  plaintiff 
declared  as  indorsee  of  fifteen  bills  of  exchange,  drawn  at 
Paris,  on  Hales,  by  one  Marie  de  Moulincour.  The  next 
five,  which  related  to  the  same  bills,  were  special  counts, 
founded  on  the  law  of  France.  The  last  five,  which  were 
those  objected  to,  stated,  that  in  consideration  that  the 
plaintifi*,  for  certain  reasonable  reward,  to  be  paid  by  Hales 
to  the  plaintiff,  would  negotiate  and  procure  to  be  dis- 
counted, and  would  sell  for  Hales,  several  bills  of  exchange 
drawn  by  Marie  de  Moulincour  on,  and  accepted  by  Hales, 
and  would  then  guarantee  the  due  payment  of  the  same, 
and  would  pay  over  to  Hales  the  proceeds  thereof ;  Hales 
promised  the  plaintifl'to  pay  the  several  bills,  according  to  the 
tenor  and  efiect  thereof.  The  counts  then  averred  that  the 
plaintiff  relying  on  the  promise  of  Hales,  negotiated  the 
bills  with  the  firm  of  Rothschild,  bankers,  and  guaranteed 
the  due  payment  thereof,  and  paid  over  the  proceeds  to  the 
said  Hales,  and  a  breach  was  assigned  in  the  terms  of  the 
promise.  The  bill  of  particulars  stated,  that  the  plain- 
tiff sued  as  holder,  and  brought  the  action  to  recover 
damages  in  respect  of  the  bills  of  exchange  mentioned  in  the 
declaration. 

Hoggins  shewed  cause.  The  three  sets  of  counts  shew 
upon  the  fiu;e  of  them  a  distinct  subject  matter  of  complaint 
In  the  first,  the  plaintiff  declares  in  the  ordinary  form  as 
indorsee  of  the  bills.  In  the  second,  he  relies  upon  the 
foreign  law.  And  in  the  last,  he  sues  as  a  broker,  founding 
his  claim  on  a  special  promise,  independent  of  the  lex 
mercatoria. 

Haywardy  in  support  of  the  rule.     The  last  set  of  counts 
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are  unnecessary.  The  true  test  is  to  consider,  whether  the  1844. 
plaintiff  could  recover  under  the  last  set  of  counts,  any 
damage  to  which  he  would  not  be  entided  under  the  other 
counts.  The  bill  of  particulars  states,  that  the  plaintiff  sues 
as  holder,  and  to  recover  damages  in  respect  of  the  bills  of 
exchange  mentioned  in  the  declaration. 

Pollock,  C.  B. — The  rule  must  be  discharged.  I  do  not 
think  that  the  true  criterion  in  these  cases  is  that  suggested 
by  the  defendant's  counsel.  In  the  example  given  in  the  rule 
of  Court,  freight  on  a  charter  party  is  allowed  to  be  joined 
with  a  count  for  freight  pro  rata  itineris;  and  such  two 
coimts  might  fairly  be  joined  with  a  third,  on  a  special 
agreement  to  pay  for  the  goods  carried.  Each  of  those 
counts  would  require  different  pleadings,  and  different 
evidence  to  support  it  So,  in  the  present  case,  the  three 
sets  of  counts  are  founded  on  separate  and  distinct  rights. 
The  first,  on  the  lex  mercatoria ;  the  second,  on  the  law 
of  France ;  and  the  third,  on  a  special  agreement  As  to 
the  bill  of  particulars,  it  may  perhaps  bind  the  plaintiff 
at  the  trial ;  but  it  has  nothing  to  do  with  the  present 
question. 

Alderson,  B. — The  question  is,  whether  the  five  last 
counts  are  inserted  in  apparent  violation  of  the  rule  of 
(>ourt,  as  being  substantially  for  the  same  cause  of  action  as 
the  other  counts?  The  rule  says,  "  that  several  counts  shall 
not  be  allowed,  unless  a  distinct  subject  matter  of  complaint 
is  intended  to  be  established  in  respect  of  each;"  and 
explains,  that  ^'  counts  founded  on  one  and  the  same  prin- 
cipal matter  of  complaint,  but  varied  in  statement,  descrij)- 
tion,  or  circumstance  only,  are  not  to  be  allowed."  ITie 
rule  then  puts  several  examples,  amongst  which  is  this,  that 
"a  count  for  freight  upon  a  charter  party,  and  for  freight 
pro  rata  itineris,  are  to  be  allowed,"  because  the  one  is  on 
the  express  contract  between  the  parties,  the  other  on  the 
contract  supplied  by  law.     Apply  that  to  the  present  case. 
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we  find  one  set  of  counts  founded  on  the  law  merchant, 
another  on  the  law  of  France,  and  the  third  on  an  agree- 
ment between  the  parties,  independent  of,  and  collateral  to, 
the  subject  matter  of  complaint  contained  in  the  two  first 
sets  of  counts.  That  being  so,  these  counts  certainly  do 
not,  on  the  face  of  them,  appear  to  be  in  violation  of  the 
rule ;  although  it  may  probably  turn  out  that  there  was,  in 
point  of  fact,  but  one  contract  between  the  parties.  Then, 
it  is  said,  that  the  bill  of  particulars  shews  that  there  was 
but  one  cause  of  action.  That,  however,  is  not  the  true 
criterion  by  which  to  try  the  question.  The  correct  one 
is,  to  see  whether,  on  the  face  of  the  counts,  they  appear  to 
be  for  the  same  cause  of  action. 

RoLFE,  B.,  concurred. 

Rule  discharged  (a), 
(a)  See  Cakoon  v.  Burford,  post,  p.  234. 


Stevenson  v.  Thorne. 

Tbeforaof  the  -■-  HE  copy  of  the  writ  of  summons  served  in  this  case 

moMinThe-  ^^  ^  foUows :—" Victoria,  by  the   grace,"  &c.,  "to  J. 

W^  V^^39  'Jf'^^ornc,   the  younger,    of    Little    Stanhope-street,    May 

must  be  strictly  Fair,"  &c.     "  We  do  command  you  that  within,"  &c.,  "you 

therefore,  the  *  ^^  cause  an  appearance  to  be  entered  for  you  in  our  (^ourt 

Sartre' copy  o*"                    ^^  ^^  action,"  &c     «  Witness,  Sir  Frederick 

and  service  of  Pollock,  at  Westminster,  the  30th  day  of  May,  in  the  year 

a  wnt,  which  J  J^  J 

omitted  to        of  our  Lord,  1844." 

mention  the 
Court,  in  which 

was'tol^'*'"*'*'        il/i7/eT  obtained  a  rule  nisi  to  set  aside   the   copy  and 
entered ;  service,  on  the  QTound  that  the  copy  was  not  according  to 

though  tested        ,       ^  .f    ,  ,        ,  «r  ,      .    1     , 

in  the  name       the  form  prescribed  by  the  2  Wm.  4,  c.  39,  s.  1,  schedule  1 ; 
Baron.    "^       inasmuch  as  it  did  not   specify  the    Court  in  which  the 

In  the  affi.     appearance  was  to  be  entered.     In  the  affidavit  on  which 
davit  m  sup-  *  ' 

port  of  the 

application,  deponent  described  his  residence  differently  from  that  in  the  writ,  and  made  no 
allegation  that  he  was  the  defendant  in  the  cause. 

Heid,  tufficicnt,  it  appearing  that  he  was  the  party  served. 
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the  rule  was   obtaiaed,   the   deponent  was  described   as        1814. 
"J.  Thome,  the  younger,  of  Great  Church-lane,    Ham-     stkvknson 
mersmith,  in  the  county  of  Middlesex."  ^' 

Humfrey  shewed  cause,  and  objected  that  the  affidavit 
was  insufficient;  inasmuch  as  the  deponent  was  not  de- 
scribed as  defendant  in  the  cause,  Johnson  v.  Smallwood{a). 
The  residence  stated  in  the  affidavit  being  different  from 
that  mentioned  in  the  copy  of  the  writ,  it  would  prima 
facie  seem,  that  the  deponent  was  not  the  defendant 

Miller^  contra.  Whether  the  deponent  is  the  real 
defendant  or  not,  he  is  bound  to  come  and  set  aside  the 
service ;  otherwise  the  plaintiff  might  proceed  to  judgment 
and  execution  against  him.  The  affidavit  shews,  that  the 
deponent  was  the  party  served  with  the  copy  of  the  writ, 
and  the  fact  of  service  makes  him  defendant,  whether  he  is 
properly  served,  or  only  by  mistake ;  therefore,  it  is  unne- 
cessary that  he  should  describe  himself  as  defendant  in  the 
cause.  As  to  the  discrepancy  in  the  place  of  residence,  it 
is  enough  to  satisfy  the  statute,  to  state  in  the  writ  the 
place  and  county  of  the  supposed  residence.  In  Johnson  v. 
Smallwoody  the  application  was  to  set  aside  an  appearance, 
on  the  ground  that  the  applicant  had  never  been  served 
with  a  copy  of  the  writ ;  therefore,  in  that  case,  it  did  not 
appear  that  he  was  the  defendant 

Pollock,  C.  B. — There  is  no  rule  of  Court  which 
requires  a  party  to  describe  himself  as  the  defendant  in  the 
cause ;  and  I  think  there  is  much  weight  in  the  argument, 
that  in  reality,  the  party  served  is,  for  some  purposes  at 
least,  to  be  considered  the  defendant  Suppose,  for 
instance,  there  were  several  persons  of  the  same  name,  and 
the  service  was  by  mistake  effected  on  the  wrong  person. 

Aldebson,  B. — That  is,  no  doubt,  frecjuently  done ;  but 

Cfl)  2  Dowl.  588. 
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1844.       the  party  served  is  not  the  less  liable  to  answer  because  he 


Stbvenson    ^^  described  bj  a  wrong  name. 

V. 

Thorne. 

Humfrey  then  argued  that  the  omission  of  the  Court  in 

the  copy  of  the  writ  was  immaterial,  as  the  writ  was  tested 

in  the  name  of  the  Chief  Baron  of  this  Court 

Per  Curiam. — The  form  is  required  by  act  of  Par- 
liament, and  must  be  strictly  followed.  The  rule  must  be 
absolute. 

Rule  absolute. 


Hodgson  v.  Warden. 
To  assumpsit     ASSUMPSIT  bv  payee  against  maker  of  a  promissory 

affainst  maker 

of  apromissorj  note. 

P?e1d^S-  ^'^^  '^^^^^  ^^'^^  ^^^  making  of  the  note,  a  certain 
out  profert.)  indenture  was  made  between  the  plaintiff,  the  defendant, 
an  assignment  ^ 

of  his  property  one  W.  Sharp,  and  one  J.  Shore,  and  other  creditors  of 
tho  benefit  of  the  defendant,  and  was  sealed  and  executed  by  the  plain- 
tbrt*pllbt1ff*  tiff,  the  defendant,  and  the  other  creditors.  That  the 
and  other  ere.  said  indenture,    after    reciting    that    the    defendant    had 

ditors  thereby  , 

released  him  assigned  his  property  to  Sharp  and  Shore,  as  trustees  for 
The  plea  Uien  ^'^  benefit  of  the  plaintiff  and  his  other  creditors,  stated, 

averred,  that     ^^^  ^^^  plaintiff  and  the  other  creditors  granted  to  the 

there  never  »  ° 

was  but  one      defendant,  that  if   the    trustees    should   certify  that  the 

indenture,  and  defendant  had  conformed  to  their  directions,  he  should  be 

dwVot*  belong  released  from  his  debts.     The  plea  then  averred  that  there 

to  the  defend-  jjever  was  but  one  part  of  the  said  indenture,  executed  by 

ant.  that  he  had  ,  ^  '  ^  '  •' 

no  right  to  it,  the  Said  parties,  and  that  the  same  did  not  belong  to  the 
custody  of,  nor  defendant,  that  he  had  no  right  to  it,  nor  had  he  the  custody 
TODtrorover  ^^*  "^'*  ^"y  power  or  control  over  it,  and  that  he  was  wholly 
it,  and  that       unable  to  procure  the  possession,  power,  or  control  over 

the  same  was 

rightfully  in  it ;  that  it  had  been  always,  and  still  was,  rightfully  in 
the^^tees.  ^^  possession  of  the  trustees,  and  that  they  had  refused  to 
who  "^^^^^J^**^  permit  the  defendant  to  have  the  possession  of  it,  or  to  bring 
Court:  Btid,  it  into  Court  The  plea  then  averred  that  the  trustees  cer- 
profcrt  tified  that  the  defendant  bad  conformed  to  their  directions ; 
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and  that  he  had  been  released  by  the  plaintiff  from  all        ^^^^'  ^ 
liability  upon  the  note.  Hodgson 

Special  demurrer,  assigning  for  cause  that  the  defendant  ^^J^'^gy, 
being  a  party  to  the  deed,  and  being  the  person  claiming 
the  benefit  thereof,  and  of  the  release  and  certificate,  was 
not  entitled  to  plead  the  instrument  in  this  action  in 
manner  and  form  as  the  same  was  attempted  to  be  pleaded, 
without  bringing  the  same  into  Court,  and  making  profert 
thereof. 

M.  D.  IIi%  in  support  of  the  demurrer.  The  defendant, 
who  relies  upon  the  release  as  a  bar  to  the  action,  is 
bound  to  produce  it  If  he  is  unable  to  do  so,  it  is  his 
own  fault,  for  he  might  have  taken  care  that  the  release 
should  be  distinct  from  the  deed  of  assignment  It  is  tnie, 
that  a  surety  may  plead  a  release  to  his  principal  without 
making  profert  of  the  deed;  but  the  reason  given  by 
Parkey  B.,  is,  that,  "  there  is  no  privity  between  the  surety 
and  principal,  for  the  surety  contracts  with  the  creditor. 
They  do  not  constitute  one  person  in  law,  and  are  not 
jointly  liable  to  the  plaintiff."  Bainy.  Cooper  (a).  Here 
the  plaintiff  and  defendant  are  both  parties  to  the  deed  of 
release. 

ChiltoTiy  contrsU  The  defendant  is  not  bound  to  make 
profert  of  the  release.  In  Bain  v.  Cooper^  Parkcy  B.,  says, 
"  The  general  rule  with  respect  to  making  profert  is  cor- 
rectly stated  in  Dangerfield  v.  Thomas  (b) ;  viz.,  that  a  party 
is  not  required  to  make  profert  of  an  instrument,  to  the 
possession  of  which  he  is  not  entitled."  In  the  present 
case,  the  parties  entitled  to  the  deed  were  the  trustees 
who  were  to  act  under  it.  Formerly,  the  rule  respect- 
ing profert  was  very  strict,  Wymark^s  case  (c) ;  but  it  has 
been  much  relaxed  in  modern  times.  In  Read  v.  Brook- 
man{d)y  it  was  first  held  that  a  deed  might  be  pleaded  as 

(a)  1    Dowl.  11,  N.  S.;  8  M.      1  P.  &  D.  287. 
&  W.  751.  (c)  5  Rep.  74. 

(6)  9  A.  &  E.  292  i  See  S.  C.  (rf)  3  T.  R.  151. 
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1844.        lost  by  time  and  accident     He  also  referred  to  Hill  v. 
Hodgson      Marsden  (a),  and  WaUis  v.  Harrison  (b). 


Waaden. 


Pollock,  C.  B. — The  refusal  by  the  trustees  to  produce 
the  deed  might  render  them  liable  to  damages  in  an  action 
at  the  suit  of  the  defendant ;  but  it  will  not  warrant  us  in 
breaking  through  an  established  rule  of  law.  There  must 
be  judgment  for  the  plaintiff. 

Alderson,  B. — I  am  of  the  same  opinion.  In  Dr.  Ley- 
JUUts  case  (c),  it  is  thus  said,  "  And  therefore  it  appears 
that  it  is  dangerous  to  suffer  any,  who  by  the  law  in 
pleading,  ought  to  shew  the  deed  itself  to  the  Court  upon 
the  general  issue,  to  prove  in  evidence  to  a  jury,  by  wit- 
nesses, that  there  was  such  a  deed  which  they  have  heard 
and  read ;  or  to  prove  it  by  a  copy :  for  the  viciousness, 
rasures  or  interlineations,  or  other  imperfections,  in  these 
cases,  will  not  appear  to  the  Court"  Where  there  is  but 
one  part  of  a  deed,  the  holder  of  it  is  a  trustee  for  the 
other  parties. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  Plaintiff. 

(a)  8  Dowl.  75G ;  6  M.  &  W.  {b)  4  M.  &  W.  538. 

718.  (c)  10  Rep.  92,  b. 


(Gaboon  v.  Burford. 
A  count  for      AsSUMPSlT.     The  declaration  contained  two  counts. 

money  bad  and 

received,  will    The  first  was  on  the  warranty  of  a  horse  in  the  usual  form, 

with  a  special    the  breach  alleged  being,  «  nevertheless  the  defendant  did 

8umMi^for      ^^^^  "^^  would  perform  or  regard  his  said  promise,  but 

the  breach  of 

warranty  of  a  horse,  in  which  the  breach  was,  that  **  the  horse  became  and  was  of  no  value  to  the 
plaintiff,  and  that  the  plamtiff  bad  been  put  to  great  expense  in  and  about  the  feeding,  keeping, 
and  taking  care  of,  &c.,  and  returning  the  same  to  the  defendant." 
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thereby  deceived  and  defrauded  the  plaintiff,  in  this,  to  1844. 
wit,  that  the  said  horse,  at  the  time  of  the  making  of  the  cahoom 
said  promise  of  the  defendant,  was  not  sound,  but  on  the 
contrary  thereof  was  then  unsound;  whereby  the  said 
horse  then  became,  and  was  of  no  use  or  value  to  the 
plaintiff;  and  he,  the  plaintiff,  hath  been  put  to  great 
charges  and  expense  of  his  monies  in  and  about  the 
feeding,  keeping,  and  taking  care  of  the  said  horse,  and 
returning  the  same  to  the  defendant"  The  second  count 
was  for  money  had  and  received  to  the  plaintiff  s  use. 
The  particulars  of  demand  stated,  that  the  plaintiff  sought 
to  recover  the  price  of  the  horse  under  the  second  count 

An  application  having  been  made  at  Chambers  to  strike 
out  the  second  count,  the  same  was  referred  by  Gumey^  B., 
to  the  Court. 

Miller  now  moved  for  a  similar  rule.  The  particulars 
shew,  that  the  plaintiff  has  no  claim  under  the  second 
count,  except  that  for  which  he  may  equally  recover  under 
the  first  The  two  counts  are  substantially  for  the  same 
cause  of  action,  and  in  direct  violation  of  the  rule  of  Hilary 
Term,  4  Wm.  4,  r.  5,  which  provides,  that  "  several  counts 
shall  not  be  allowed,  unless  a  distinct  subject  matter  of 
complaint  is  intended  to  be  established  in  respect  of  each.** 

Jervis  appeared  to  shew  cause  in  the  first  instance. 

Alderson,  B. — The  question  is,  does  it  appear  on  the 
face  of  the  second  count,  that  it  is  for  the  same  cause  of 
action  as  the  first  ?  It  certainly  does  not ;  and  it  is  plain 
that  the  two  counts  are  not  in  respect  of  the  same  cause  of 
action,  since  the  first  is  for  the  recovery  of  damages  for  the 
breach  of  a  warranty  of  a  horse ;  but  the  second  is  to 
recover  money  paid  to  the  defendant,  on  the  ground  that  it 
was  paid  on  a  consideration  which  has  failed.  That  count 
is  for  the  price  of  the  horse ;  whereas  the  preceding  count  is 
for  unascertained  damage,  the  true  measure  of  which  may. 
in  some  degree,  be  the  price  of  the  horse. 
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1844.  GuRNBY,  B.,  and  Rolfe,  B.,  concurred. 


Cahoon 


„    ^'  Rule  refused  (a), 

(a)  See  Giibert  v.  Hales,  ante,  p.  227. 


Carter  v,  James. 
bdemSl^'fol^   l^EBT.      The  declaration  stated,  that  heretofore,  to  wit, 
nonpayment      on  the  1st  AuiTust,  A.  D.  1837,  by  a  certain  indenture  then 
interestythe      made  between  the   defendant  of  the   one   part  and  the 
plcaded'by       plaintiff  of  the  other  part,  (profert)  after  reciting  as  therein 

way  of  estop,    jg  recited,  the  defendant  covenanted  with  the  plaintiff  that 

pel,  the  record  '■ 

in  a  prior         the  defendant  should  and  would  well  and  truly  pay,  or 

the  same  par-    cause  to  be  paid  unto  the  plaintiff,  the  full  and  clear  sum 

^dWoli^"*^'  of  600i,  with  interest  for  the  same  after  the  rate  of  5/.  per 

for  payment  cent  Dcr  annum  from  the  day  of  the  date  of  the  said  in- 
of  the  same         ,  «         i  /.  n       -  ,       .  i 

6000L  with  denture,  after  the  manner  following  :  that  is  to  say,  the  sum 
whicTactlon  ^f  15/.,  being  one  half-year's  interest  of  the  said  sum  of 
Imd^^lead  *°*  600/.,  after  the  rate  aforesaid,  on  the  first  day  of  February 
ed  that  the  then  next  ensuing  ;  and  the  sum  of  615/.,  being  the  whole 
given  in  pur-  principal  money,  and  another  half-year's  interest  thereof 
^^'pt'il^e-  ^^^  ^^^  ^^^^  aforesaid,  on  the  1st  day  of  August,  1838, 
mentforthe  without  any  deduction,  (prout  patet,  &c.)  Breach,  non- 
securing  a  payment  of  principal  or  interest 

and  usurious         Plea:  that  the  plaintiff  ought  not  to  be  admitted  or 

wWch'the*°  received  to  declare  against  the  defendant,  or  implead  him 

plaintiff  had  jq  respect  of  the  said  cause  of  action  ;  because,  he  says, 
replicd,thatthe    ,       ,  \,         ,  ^    ,  .         .  .  o 

bond  **  was  not  that  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 

defendant  in      ^^  plaintiff  issued  a  writ  of  summons  out  of  the  Court  of 

pursuance  o(    q^j.  \^y  jjjg  Queen,  before  the  Queen  herself,  in  an  action 

or  upon  the  ...  . 

said  corrupt      of  debt  at  his  suit  against  the  defendant,  and  impleaded  the 

agreement,  or    defendant  thcreon  ;  and  the  defendant  afterwards,  to  wit, 

frthe^swd^***^  on,  &c.,  appeared  to  the  said  action  in  the  said  Court,  and 

pleadings 

mentioned ;"  and  the  said  issue  joined  thereon,  &c.,  had  been  found  for  the  defendant 

Held,  no  estoppel  in  the  present  action ;  inasmuch  as  the  fact  of  an  usurious  agreement  was  not 
in  issue  in  the  former  action,  nor  was  the  same  agreement  admitted  on  the  record,  by  reason 
of  that  allegation  not  having  been  traTersed, 
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the  plaintiff  afterwards,  to  wit,  on,  &c.,  by  John  Brooks,        1844. 
his  attorney,  declared  in  the  said  action  against  the  defend-     *"T^>^ 
ant     [The  plea  then  set  out  the  declaration  on  a  bond,        ^  ». 
dated  1st  August,  a,  d.  1837,  in  the  penal  sum  of  1200/L, 
with  the  condition  as  follows.] — The  condition  of  the  said 
writing  obligatory  was  declared  to  be  such,  that  if  the 
defendant,  his  heirs,  &c.,  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above  named  plaintiff, 
his  executors,  &c.,  the  full  and  just  sum  of  600^,  together 
with  interest  for  the  same  after  the  rate  of  5L  per  cent  per 
annum,  firom  the  day  of  the  date  of  the  said  obligation,  in 
the  manner  following :  that  is  to  say,  the  sum  of  15^  being 
one  half-year's  interest  of  the  said  sum  of  600/.,  after  the 
rate*  aforesaid,  on  the  1st  day  of  February  next  ensuing  the 
day  of  the  date  of  the  said  obligation,  and  the  sum  of  615/., 
being  the  whole  of  the  said  sum  of  600/.,  and  another  half- 
year's  interest  thereof,  after  the  rate  aforesaid,  on  the  1st 
day  of  August,  in  the  year  of  our  Lord,  1838,  without  any 
deduction  or  abatement  whatsoever,  (being  the  same  prin- 
cipal sum  and  interest  as  was  secured  or  was  expressed  and 
intended  to  be  secured,  to  the  plaintiff,  his  executors,  &c., 
in  and  by  a  certain  indenture  of  mortgage  bearing  even 
date  with  the  said  written  obligation,  and  made  or  expressed 
to  be  made,  between  the  defendant  of  one  part  and  the 
plaintiff  of  the  other  part ;)  then  the  said  obligation  should 
be  void  and  of  none  effect     [The  declaration  then  pro- 
ceeded to  assign  as  a  breach  the  non-payment  of  630^] — 
And  thereupon,  afterwards,  to  wit,  on,  &c.,  the  defendant, 
by  John  Carter  his  attorney,  came  into  the  said  Court  and 
defended  the  said  action,  and  therein  pleaded  to  the  said 
declaration,  &c.    (The  first  pleas  were,  non  est  &ctum,  and 
fraud  and  covin.)     And  for  a  further  plea  in  that  behalf,  the 
defendant  said,  that  before  the  making  of  the  said  writing 
obligatory  in  the  said  declaration  mentioned,  and  before 
the  29th  day  of  July,  a.  d.  1839,  to  wit,  on  the  29th  day 
of  December,  a.  d.  1835,  a  certain  sum  of  money,  to  wit, 
the  sum  of  124/.  15i.  6^  was  due  and  owing  from  the 
defendant  to  the  plaintiff,  and  that  the  defendant,  being  so 
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1844.        indebted  to  the  plaintiff,  it  was  thereupon,  before  the  said 

^^jXtkk^  ^^^^  ^^y  ^^  •^"'y*  ^  ^'  ^^^^y  ^o  w'^'  o"  ^^^  ^*y  ^°^  y^''*^ 

last  aforesaid,  corruptly  and  against  the  form  of  the  statute 
in  that  case  made  and  provided,  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should 
forbear  and  give  day  of  payment  of  the  said  sum  of  124/. 
ISs.  6(Ly  from  the  day  and  year  last  aforesaid,  until  and 
upon  a  certain  day,  to  wit,  the  first  day  of  June,  a.d.  1837, 
and  that  the  defendant  for  the  forbearing  and  giving  day  of 
payment  of  the  said  last  mentioned  sum,  for  the  time 
aforesaid,  should  give  and  pay  to  the  plaintiff  more  than 
lawful  interest  at  and  after  the  rate  of  61.  per  cent  per 
annum  for  the  same ;  that  is  to  say,  the  sum  of  10/.  10*.  l^d, ; 
and  that  the  defendant  further  said,  that  in  pursuance  of 
the  said  corrupt  and  unlawful  agreement,  the  plaintiff  did 
forbear  and  give  day  of  payment  of  the  said  sum  of  124/. 
16«.  6rf.,  from  the  29th  day  of  December,  a.  d.  1835,  until 
and  upon  the  said  1st  day  of  June,  a.  d.  1837,  and  the 
defendant  further  said,  that  the  said  sum  of  124/.  158.  6e/., 
and  the  said  sum  of  10/.  lOs.  l^d.y  being  wholly  due  and 
unpaid,  it  was  afterwards,  to  wit,  on  the  said  1st  day  of 
August,  A.  D.  1837,  corruptly  and  against  the  form  of  the 
statute  in  such  case  made  and  provided,  further  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  for  securing  the  payment  of  the  same,  (amongst 
other  debts)  to  the  plaintiff,  should  make  and  seal,  and  as 
his  act  and  deed  deliver  to  the  plaintiff  the  said  writing 
obligatory  in  the  declaration  mentioned ;  that  defendant  did, 
to  wit,  on  the  day  and  year  last  aforesaid,  in  pursuance  of 
the  said  last  mentioned  agreement,  make  and  seal,  and  as 
his  act  and  deed  deliver  to  the  plaintiff,  the  said  writing  in 
the  said  declaration  mentioned  ;  and  the  plaintiff  then 
accepted  and  received  the  same  of  and  from  the  defendant, 
for  securing  to  the  plaintiff  the  payment  of,  amongst  other 
monies,  the  said  sum  of  124/.  155.  6rf.  and  10/.  lOs.  l^d.^ 
such  illegal  interest  as  aforesaid,  contrary  to  the  form  of  the 
statute,  &c. ;  and  the  defendant  further  averred  that  the  said 
sum  of  lOL  lOs.  lid.,  so  as  aforesaid  as^rced  to  be  given. 
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and  paid  to  the  plaintiff  for  the  purpose  aforesaid,  exceeded  1844. 
the  rate  of  5/.  for  the  forbearing  of  lOOZ.  for  one  year,  cartbii 
contrary  to  the  form  of  the  statute,  &c.,  by  means  whereof, 
and  by  force  of  the  said  statute,  the  said  writing  was  wholly 
void  in  law,  and  that  the  defendant  was  ready  to  verify, 
&C.  (Then  followed  three  pleas  precisely  similar,  alleging 
a  usurious  contract  in  respect  of  the  forbearance  of  two 
sums  of  100^  and  one  of  S6L)  And  the  plaintiff  afterwards, 
to  wit,  on,  &c,  replied  in  the  said  action  to  the  said  pleas 
of  the  defendant  as  therein  pleaded  (first,  similiter;  secondly, 
denial  of  covin)  and  as  to  the  plea  of  the  defendant  by  him 
thirdly  above  pleaded,  said,  that  the  said  writing  obligatory 
in  the  said  declaration  in  that  action  mentioned,  was  not  made 
by  the  defendant  in  pursuance  of,  or  upon  the  said  corrupt 
and  unlawful  agreement,  or  for  the  purpose  in  tlie  said  third 
plea  of  the  defendant,  in  the  said. action  mentioned,  modo 
et  forma.  [Then  followed  similar  replications  to  the  other 
pleas  of  usury.]  The  plea  then  set  out  the  award  of  venire, 
distringas,  and  the  postea,  which  after  stating  that  the  jury 
found  the  issues  on  non  est  factum,  and  covin  for  the  plaintiff, 
was  as  follows  :  And  as  to  the  third  issue  joined  as  afore- 
said between  the  parties  aforesaid,  the  jurors  upon  their 
oath  aforesaid,  did,  then  and  there,  say  that  the  said 
writing  obligatory,  in  the  said  declaration  mentioned,  was 
made  by  the  defendant  in  pursuance  of  and  upon  the  said 
corrupt  and  unlawful  agreement,  and  for  the  purpose  in  the 
said  third  plea  mentioned,  modo  et  forma.  (There  was  the 
same  finding  upon  all  the  other  pleas  of  usury.)  And  the 
defendant  further  saith,  that  such  further  proceedings  were 
thereupon  afterwards  had  in  the  said  action,  that  afterwards, 
to  wit,  on,  &c.,  it  was  considered  in  and  by  the  said  Court, 
that  the  plaintiff  take  nothing  by  his  said  writ,  but  that  he 
should  be  in  mercy,  &c  And  that  the  defendant  should  go 
thereof  without  day,  &c.  And  that  the  defendant  should  re- 
cover against  the  plaintiff  63/.  for  his  costs  and  charges  by 
him  paid  in  and  about  his  defence  in  that  behalf,  by  the  said 
Court  adjudged  to  the  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  pro- 
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1844.        vided.   And  that  the  defendant  should  have  execul  ion  thereof, 
^][^^^     &C.,  (prout  patet).  And  the  defendant,  in  fact,  saith,  that  the 
'>'  said  indenture  of  mortgage  in  the  said  writing  obligatory, 

and  in  the  plaintiff 's  said  declaration  in  the  said  former  suit 
mentioned,  and  the  said  indenture  in  this  declaration  men- 
tioned, are  one  and  the  same  identical  indenture,  and  not 
other  or  different  indentures;  and  that  the  said  sum  of 
600/.  in  the  declaration  in  this  suit  mentioned,  and  in  the  said 
indenture  mentioned,  and  the  said  sum  of  600/.  in  the  said 
condition  to  the  said  writing  obligatory,  and  in  the  said  de- 
claration in  the  said  former  suit  mentioned,  arc  one  and 
the  same  identical  sum  of  600/.,  and  not  other  or  different 
sums  of  600/. ;  and  this  the  defendant  is  ready  to  verify,  and 
is  also  ready  to  verify  by  the  record ;  wherefore  he  prays 
judgment  if  the  plaintiff  ought  to  be  admitted  or  received 
to  declare  or  implead  against  the  defendant  in  respect  of 
the  matters  and  causes  contained  in  the  said  declaration  con- 
trary to  the  said  recovery,  record,  and  proceedings  aforesaid. 
Demurrer  and  joinder. 

Cmmptafif  in  support  of  the  demurrer.  The  alleged 
verdict  and  judgment  are  no  estoppel.  The  allegation 
upon  which  issue  is  taken  in  the  other  action  is  im import- 
ant with  reference  to  this  action.  And  even  supposing 
that  usury  was  there  put  in  issue,  the  present  plea  is  pre- 
mature. It  should  not  have  been  pleaded  in  the  first 
instance,  but  the  defendant  should  have  waited  until  the 
plaintiff  asserted  something  by  which  the  defendant  could 
estop  him.  Estoppels  are  odious  to  the  law.  The  several 
kinds  of  estoppel  are  enumerated  in  Coke  upon  Littleton^ 
352  a,  from  which  it  will  appear,  that  an  estoppel  arises 
by  reason  of  a  res  judicata,  but  then  it  is  confined  to  the 
same  matter.  There  may,  for  some  purposes,  be  an  estop- 
pel, by  having  passed  over  a  particular  matter  in  pleading, 
firom  which  cause  the  practice  of  protestation  was  formerly 
resorted  to.  But  an  estoppel  only  binds  where  the  very 
same  point  is  again  litigated.  Ferrer' $  case  (a),  decided 
(a)  6  Rep.  7. 
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that  one  barred  in  any  action^  real  or  personal,  by  judg-        1844, 
ment  on  demurrer,  confession,  or  verdict,  is  barred  as  to       CaIte*  * 
that  or  the  like  action  of  the  like  nature  of  the  same  thing  ^' 

for  ever.  But  if  a  demandant  be  barred  in  a  real  action  by 
judgment  on  a  verdict,  demurrer,  confession,  &c ;  yet  he 
may  have  an  action  of  a  higher  nature,  and  try  the  same 
right  again.  Ferrer*s  case  is  also  to  be  found  reported  in 
Cro.  JEKz.  (a),  and  the  pleadings  are  given  at  length  in 
Cok^s  Entries,  p.  38,  b.  In  that  case,  the  two  causes  of 
action  were  clearly  identical  But  a  party  is  not  bound, 
unless  the  subsequent  action  be  of  the  like  nature,  and  for 
the  same  cause  as  the  first  The  doctrine  on  this  subject 
was  fully  considered  in  the  case  of  (hUram  v.  Morewood  (&). 
This  covenant  may  have  been  given  to  secure  the  debt 
and  interest  at  five  per  cent  There  are  cases  in  which  an 
estoppel  immediately  arises;  as  in  Doe  v.  Wright {c\  where 
in  trespass  for  mesne  profits,  a  recovery  in  ejectment  was 
pleaded  as  an  estoppel  in  reply  to  the  pleas  of  liberum  tene- 
mentum,  and  not  possessed ;  and  in  Eastmure  v.  Laws  {d)^ 
where  it  was  held  that  a  verdict  found  against  a  defendant 
on  a  plea  of  set-off,  estopped  him  firom  suing  the  plaintiff 
for  the  demand  specified  in  the  set-off.  But  here  the  only 
matter  in  issue,  was,  whether  or  not  the  bond  was  given  for 
an  usurious  consideration.  It  does  not  appear  whether  the 
bond  or  the  covenant  was  given  first ;  but,  though  the 
bond  was  illegal,  the  deed  might  be  perfectly  valid.  Fur- 
ther, the  usurious  contract  was  not  in  issue  in  the  other 
action,  and  it  cannot  be  considered  as  admitted  by  the 
mere  &ct  of  its  not  being  traversed. 

WiUis,  contriL  First,  the  question  of  usury  has  been 
decided  in  the  other  action.  The  existence  of  an  usurious 
contract  is  admitted  on  the  record,  Edmunds  v.  Groves  (e). 

(a)  p.  668.  '    id)  5  Bing.  N.  C.  444 ;  See  8.  C. 

\h)  3  East,  346.  7  Scott,  461 :  7  Dowl.  431. 

(c)  10  A.  &  E.  763 ;  See  S.  C.  (e)  6  Dowl.  775 ;    2  M.  &  W. 

2  P.  &  D.  672.  642. 

VOL.  IL                                        R  D.   &  L. 
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1844.  [Alderson,  B.— The  Court  of  Queen's  Bench  differed  with 
^"T"^"^^"^  me  in  the  case  of  Bingham  v.  Stanley  (a),  but  in  my  opinion, 
both  cases  may  well  stand  t(^ther.  In  actions  on  bills 
of  exchange,  the  declaration  b  susceptible  of  two  meanings. 
An  indorsement  may  either  be  an  indorsement  by  writing 
the  name,  or  an  indorsement  for  a  valuable  consideration; 
the  plea  would  give  it  a  different  meaning  according  to  the 
fiict  If  the  plea  states  that  the  bill  was  an  accommodation 
bill,  then  the  allegation  of  indorsement  in  the  declaration 
must  mean  an  indorsement  for  a  valuable  consideration ; 
and  when  the  replication  alleges  that  the  bill  was  indorsed 
for  a  valuable  consideration,  that  is  merely  an  explanation 
of  the  original  averment  of  indorsement  in  the  declaration. 
In  that  way,  the  cases  in  this  Court  and  in  the  Court  of 
Queen's  Bench  may  be  reconciled.  In  Smith  v.  Martin  {b\ 
this  Court  held,  that  in  the  case  of  notice,  the  issue  was  on  the 
defendant ;  because  the  declaration  contained  no  averment 
which  negatived  knowledge,  and  it  was  for  the  first  time 
introduced  in  the  plea.  I  am  quite  satisfied  that  Bingham 
V.  Stanley  is  rightly  decided ;  though  I  do  not  agree  with 
the  reasons  which  are  given.]  There  is  a  distinction  be- 
tween the  case  of  a  simple  proposition  put  in  issue,  and 
where  the  traverse  is  incapable  of  being  understood  by  the 
jury,  except  in  connection  with  some  other  &ct.  In  Bingham 
V.  Stanley;  the  sole  question  was,  whether  or  not  there  was  any 
consideration  ;  but  in  this  case  the  fact  of  the  bond  having 
been  given  in  pursuance  of  an  usurious  agreement,  depended 
upon  the  fact  of  the  existence  of  an  usurious  agreement 
[Alderson^  B. — If  an  admission  on  the  record  is  to  be  taken 
for  all  purposes,  I  am  not  sure  that  it  may  not  be  used  for 
the  purpose  of  discrediting  the  witnesses.]  The  true  test 
is  to  consider  how  the  matter  would  have  stood  at  the  trial, 
and  there  the  issue  was,  whether  or  not  the  bond  was  given 
in  pursuance  of  the  illegal  agreement  mentioned  in  the  plea. 

Pollock,  C.  B. — There  must  be  judgment  for  the  plain- 

(a)  2  Q.  B.  117 ;  See  S.  C.  1  G.  &  D.  237. 

{h)  i  Dowl.  418,  N.  S. ;  See  S.  C.  9  M.  &  W.  304. 
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tiff.  The  plea  contains  no  averment  that  this  indenture  1844 
was  given  in  pursuance  of  the  corrupt  agreement ;  and  from 
anything  which  appears  on  this  record,  the  mortgage  deed  was 
valid,  though  the  bond  was  corrupt.  We  are  all  of  opinion, 
that  this  case  ought  to  be  decided  in  accordance  with  the 
decision  of  the  Court  of  Queen*s  Bench  in  the  action  on  the 
bond  (a).  The  present  action  is  brought  on  an  indenture  of 
mortgage,  and  the  plea  in  substance  is,  that  in  the  year  1841, 
the  plaintiff  impleaded  the  defendant,  and  declared  upon  a 
bond,  to  which  declaration  the  defendant  pleaded  non  est 
factum,  covin,  and  usury ;  the  plaintiff  replied  to  the  latter 
plea,  that  flbe  bond  was  not  given  in  pursuance  of  the  corrupt 
agreement  in  the  plea  mentioned,  and  the  jury  found  that 
issue  for  the  defendant  Now,  the  question  is,  whether,  in 
the  present  action,  such  finding  concludes  the  plaintiff  by 
estoppel,  that  there  was  that  usurious  agreement ;  and 
whether  the  defendant  can  plead  it,  without  the  plaintiff  first 
denying  usury.  We  are  all  of  opinion,  that  the  judgment  of 
the  Court  of  Queen's  Bench  is  right;  and  if  any  doubtexisted, 
we  must  decide  in  accordance  with  it.  The  plea  in  the 
former  action  was,  that  there  was  a  corrupt  agreement  quite 
irrespective  of  the  bond,  and  then  the  plea  goes  on  to  aver, 
that  the  bond  was  given  with  reference  to  that  corrupt 
agreement  My  Brother  Coleridge  ruled,  that  in  his  j  udgmen t, 
the  usurious  agreement  was  not  in  issue ;  and  the  Court  after- 
wards decided,  in  accordance  with  that  opinion.  Under  those 
circumstances,  the  present  plea,  which  seeks  to  shut  out 
the  plaintiff  altogether  from  contending,  that  the  agreement 
was  not,  in  point  of  fact,  usurious,  cannot  be  sustained. 

Alderson,  B. — In  order  to  make  a  good  estoppel,  it 
must  be  shewn  that  the  same  point  has  been  previously 
decided.     This  is  an  action  on  a  mortgage  deed,  for  600/L 

(a)  The  case  is  Dot  reported ;      ment  was  usurious,  was  not  in 
but  Watson,  amicus  curise,  stated »      issue  ;    and    that  the  Court    of 
that  be  was  counsel  in  the  cause.      Queen's    Bench    afterwards   re- 
and  that  Coleridge,  J.,  ruled,  that      fused  to  grant  a  new  trial. 
the  question,  whether  the  agree- 

R  2 
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1844.        and  interest;    the  plea  sets  out  the  record  in  an  action 
against  the  present  defendant,  on  a  bond  in  the  penal  sum 
of  1200/.,  for  the  purpose  of  securing  600/.  and  interest 
With  respect  to  that  bond  it  appears,   that  the  present 
defendant  pleaded,  amongst  other  pleas,  that  there  was  a 
corrupt  and  usurious  contract  between  him  and  the  plaintiff 
with  respect  to   124/.,  and  that  in  order   to  induce  the 
plaintiff  to  forbear  payment  of  that  sum,  the  defendant 
agreed  to  pay  him  more  than  the  lawful  rate  of  interest, 
and  that  a  certain  amount  of  interest  became  due  in  respect 
of  that  sum,  and  that  the  bond  was  given  to  secure  that 
principal  sum  and  interest.      There  were  other  pleas  of 
other  corrupt  agreements,  in  respect  of  different  sums,  and 
each  plea  went  on  to  allege,  that  the  bond  was  given  in 
respect  of  them.     Issue  having  been  taken  on  that  allega- 
tion, the  whole  which  the  jury  had  to  try  was,  whether  the 
bond  was  given  for  those  debts  and  interest.     The  jury 
found  that  fact  in  the  affirmative,  and  it  was  instantly  taken 
for  granted,  that  if  given  for  those  debts  and  interest,  the 
interest  was  usurious,  because  the  former  averment  was  not 
in  issue  by  a  denial  of  the  plea.     Therefore,  if  the  plaintiff 
is  now  to  be  estopped  by  an  admission  on  the  record,  when 
the  point  in  issue  did  not  raise  the  question,  he  would  be 
estopped  by  matter  which  was  never  in  dispute,  and  upon 
which  the  jury  have  never  given    any  judgment     The 
plaintiff  is  estopped  from  saying,  that  there  is  any  debt  to 
be  recovered  on  that  bond,  or  from  saying  that  any  issue 
decided  by  the  jury,  has  been  improperly  decided ;  but  he 
is  not  estopped  by  any  admission  on  the  record.     If  the 
fiat  had  been  protested  according  to  the  ancient  custom,  it 
would  not  have  been  considered  as  conclusively  admitted  in 
any  other  action.    ITiere,  therefore,  seems  to  be  no  authority 
for  what  is  said  by  the  Court  of  Queen's  Bench  in  the  case 
oi  Bingham  v.  Stanley  {a) ;  though  I  should  also  have  come  to 
the  same  conclusion  upon  those  pleadings,  but  for  different 
reasons.     I  shall  only  use  that  authority  as  a  guide,  and  not 
as  a  direction;  and,  notwithstanding  what  is  there  said,  I 
(a)  2  Q,  B.  117  ;  See  S.  C    1  G.  &  D.  237. 
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am  also  convinced,  that  I  am  right  in  saying,  that  this  1844. 

plaintiff  is  not  estopped  from  contesting  the  question  of  Cartee 
usury. 


James. 


GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  Plaintiff. 


Bailey  v.  Bidwell. 
Assumpsit  by  indorsee  against  maker  of  a  promissory  The  attorney 

note.  insoWent^fl  pe- 

Plea:  that  defendant,  in  pursuance  of  the  5  &  6  Vict,  f^^^l^nd^ 
c.  116,  presented  a  petition  to  the  Court  of  Bankruptcy,  Y.®'^*^ig 
for  protection  from  process  against  his  person:  that  one  isnotwiai- 
E.  C.  Bailey  was  at  that  time  a  creditor  of  the  defendant,  ^nd  need  not 
and  had  threatened  to  shew  cause  against  a  final  order  being  ^^  .^  *** 
made,  unless  the  defendant  would  make  his  promissory  note 
payable  to  the  said  £.  C.  Bailey :  that  under  pressure  and 
in  consequence  of  such  threat,  he  made  the  said  promissory 
note,  and  that  the  same  was  indorsed  to  the  plaintiff  without 
consideration. 

At  the  trial,  before  Parke^  B.,  at  the  sittings  in  this 
Term,  the  defendant's  counsel  tendered  in  evidence  the 
petition  signed  by  the  defendant,  and  which  also  bore 
the  signature  of  the  defendant's  attorney,  as  required  by 
a  rule  of  the  Court  of  Bankruptcy.  It  was  then  proposed 
to  prove  the  defendant's  signature,  by  a  person  who  was 
present  when  he  wrote  it  It  was  objected,  on  the  part 
of  the  plaintiff,  that  such  evidence  was  insufficient ;  and  that 
the  attorney  who  witnessed  the  petition,  ought  to  be  called. 
The  learned  Judge  overruled  the  objection,  and  a  verdict 
was  found  for  the  defendant. 

Bramioell  moved  for  a  new  trial,  on  the  ground  of  the 
improper  reception  of  this  evidence ;  and  submitted,  that 
the  attorney,  whose  name  appeared  on  the  petition,  was,  in 
fact,  an  attesting  witness,  and  should  have  been  called.     In 
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Higgs  v.  Dixon  (a),  it  was  held,  that  an  attesting  witness, 
who  had  signed  a  warrant  of  distress,  ought  to  have  been 
called  to  prove  it. 

Parele,  B. — There  will  be  no  rule.  It  was  clearly 
unnecessary  to  call  the  attorney  who  signed  the  petition. 
That  document  was  produced  from  the  Court  where  it  ought 
to  be  kept,  and  that  is  sufficient 

Alderson,  B. — The  party  who  is  called  an  attesting 

witness,  is  not  in  fact  an   attesting  witness;  but  only  a 

person  appointed  by  the  Court  to  sign  the  petition.     He 

merely  signs  it  in  obedience  to  a  rule  of  the  Court  of 

Bankruptcy. 

Rule  refused. 

(a)  2  Stark.  N.  P.  C.  ISO. 


The  copy  of 
an  affidavit  of 
increase  deli- 
Tered  under 
Reff..  M.  T.. 
1  Wm.  4,  r. 
]0,  most  con- 
tain  a  copy  of 
the  jurat  also ; 
the  words 
«  Sworn.  &c.," 
are  insufficient. 
But  the  above 
omission  is  no 
^und  for  set- 
ting aside  the 
judgment,  but 
only  for  re- 
viewing the 
taxation  of 
costs. 


Wheldal  V.  The  Eastern  Counties  Railway  Company. 

1  HIS  was  a  rule^  calling  on  the  defendants  to  shew  cause 
'why  the  judgment  signed  in  this  cause  should  not  be  set 
aside^  or  why  the  Master  should  not  review  his  taxation^ 
and  why  the  defendants  should  not  pay  the  costs  of  the 
application.  The  objection  was,  that  the  judgment  was 
irregular,  inasmuch  as  that  the  rule  of  Michaelmas  Term, 
1  Wm.  4,  r.  10,  had  not  been  complied  with.  That  rule  di- 
rects, "  That  one  day's  previous  notice  of  the  time  of  taxing 
costs,  upon  rules,  orders,  town  posteas,  and  inquisitions,  and 
a  copy  of  the  bill  of  costs  and  affidavits  to  increase  (if  any) 
shall  be  given  and  delivered,  by  the  attorney  or  attorneys 
of  the  party  or  parties  whose  costs  are  to  be  taxed,  to  the 
attorney  of  the  other  party  or  parties  in  the  same  action, 
at  the  time  of  the  service  of  such  notice  ;  and  that  in  the 
cases  of  posteas  and  inquisitions  in  country  causes,  the 
notice  shall  be  given  two  days,  and  a  copy  and  affidavit 
delivered  two  days  before  such  taxation." 

A  copy  of  the  affidavit  of  increase  was  delivered  with  the 
jurat,  thus, — "  Sworn,  &c" 
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«/6Ti;ii  shewed  cause.     The  rule  has  been,  in  substance,        1844. 
complied  with ;  its  only  object  being  to  afford  the  opposite      whkldai 
party  information  respecting  the  costs  about  to  be  taxed.  »• 

It  will,  perhaps,  be  said  that  Todd  v.  FeUingham  (a)  is  con-  Counties 
elusive  in  favour  of  this  application  ;  but,  in  that  case,  the  '^-^'"'^^^  ^• 
affidavit  was  not  sworn  to  at  the  time  the  copy  was  de- 
livered, nor  until  the  day  on  which  the  costs  were  taxed. 
At  all  events,  the  plaintiff  is  not  entitled  to  costs ;  since 
the  omission  to  comply  with  the  nile  is  no  ground  for 
setting  aside  the  judgment,  but  only  for  rcvievring  the 
taxation,  Taylor  v.  Murray  (i). 

Lusky  in  support  of  the  rule.  Taylor  v.  Murray  is  dis- 
tinguishable ;  because  there  the  judgment  was  for  the 
plaintiff,  and  would,  consequently,  be  for  debt,  or  damages 
and  costs;  here  it  is  for  costs  only. 

Per  Curiam. — The  rule  must  be  absolute  for  reviewing 

the   taxation,  but   without  costs.      Taylor  v.    Murray   is 

directly  in  point.     A  document  is  not  an  affidavit,  until  it 

is  sworn ;  and  a  copy  of  an  affidavit  ought  to  contain  a  copy 

of  the  jurat  also. 

Rule  absolute,  accordingly. 

(a)  8  Dowl.  372. 

{b)  6  Dowl.  80;  See  S.  C.  3  M.  &  W.  141. 


Jones  v.  Williams. 

1  RESPASS    quare    clausum   fregit.      The   defendant  An  appHcAtion 
pleaded  not  guilty,  not  possessed,   liberum   tenementura,  m^c^toa" 
and  a  special  plea  of  justification,  which  went  to  the  whole  JlJ^®^  ^"' 
cause  of  action.     The  cause  was  tried  before  Gumeyy  B.,  tify  under  the 
at  the  Summer  Assizes,  1842,  when  a  verdict  was  found  24,  tbatthe 
for  the  plaintiff  on  the  three  first  issues,  with  one  shilling  ^^^^^y^ 

riffbt,&c.  ;  the 
Judge  consented  to  grant  the  certificate,  but  the  associate  omitted  to  make  any  indorsement  on 
the  record.  Two  years  afterwards,  the  certificate  was  drawn  up  and  signed  by  the  Judge :  Held, 
that  as  the  application  for  the  certificate  was  made  and  granted  in  open  Court,  it  must  be  con- 
sidered that  the  parties  consented  to  its  proper  entry  on  the  record. 
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1844.        damages,  and  for  the   defendant  on  the   last  issue.     In 
^>  gg        Hilary  Term,  1843,  the  plaintiflF  obtained  a  rule  absolute 
».  to  enter  judgment  for  him  on  the  last  issue,  non  obstante 

veredicto.  In  Trinity  Term,  1843,  the  defendant  obtained 
a  rule  absolute  for  a  new  trial,  upon  payment  of  costs. 
The  costs  not  having  been  paid,  that  rule  was  afterwards 
discharged.  On  the  23rd  of  May,  1844,  application  was 
made  to  Gurnetfy  B.,  to  certify  under  the  3  &  4  Vict.  c.  24, 
that  the  action  was  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages.  A  similar  application  had  been 
made  at  the  time  the  verdict  was  returned,  and  also  for  the 
costs  of  the  special  jury ;  the  associate  drew  up  the  certi- 
ficate as  to  the  special  jury  only.  The  learned  Judge 
referred  to  his  note  made  at  the  time,  which  was  "  I  will 
certify,  if  necessary,"  and  he  granted  the  certificate. 

Webby  had  obtained  a  rule  nisi  to  rescind  the  certificate. 

Erie  and  Toumsend  shewed  cause.  It  clearly  appears 
that  at  the  time  of  the  trial,  the  learned  Judge  decided  on 
granting  the  certificate.  The  omission  to  make  the 
necessary  indorsement  on  the  record,  must  be  considered 
as  a  misprision  of  the  clerk,  which  the  Court  has  power  to 
rectify.  In  Shuttleworth  v.  Cocker  (a),  it  was  held,  that  an 
insufficient  entry  might  be  amended.  In  that  case,  Tindal, 
C.  J.,  says,  "  What  I  ground  my  judgment  on  is  this,  that 
the  certificate  was  granted  immediately  after  the  verdict, 
and  that  that  which  was  then  done,  and  of  which  advantage 
is  now  sought  to  be  taken,  was  no  more  than  a  mistake 
or  misprision  of  the  ofiicer  who  handed  up  the  record 
erroneously  indorsed,  as  it  now  appears."  And  Coltmauy  J. 
says,  ^'  As  to  the  certificate  itself,  I  think  that  where  a  Judge 
has  directed  an  ofiicer  to  make  an  entry,  and  that  entry  is 
erroneously  drawn  by  the  oflScer,  and  not  in  conformity 
with  the  order  of  the  Judge,  the  Judge  may  subsequently 
correct  it  on  his  own  knowledge,  in  order  that  it  may  be 
entered  nunc  pro  tunc."   The  plea  found  for  the  defendant 

(fl)  9  Dowl.  S4;  Sec  S.  C.  2  Scott,  N.  R.  47  ;  1  M.  &  G.  S29. 
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turned  out  to  be  bad  in  law.     [Alderson,  B. — Though  a        1844. 


V, 

Williams. 


defendant  has  a  verdict  upon  a  plea  which  corere  the  whole  j^^ 
cause  of  action,  the  Judge  may,  nevertheless,  certify  to  give 
the  plaintiff  the  costs  of  a  special  jury ;  and  if  the  plea  is 
ultimately  held  to  be  bad,  the  certificate  will  come  into 
force :  so  here,  though  there  is  a  plea  covering  the  whole 
cause  of  action  found  for  defendant ;  yet  as  there  are  other 
pleas  found  for  the  plaintiff,  the  Judge  might  certify,  and 
if  the  former  plea  turns  out  to  be  bad,  the  certificate  will 
be  good  as  to  all]  A  liberal  construction  has  been  put  on 
this  statute,  and  the  word  '^  immediately"  has  been  con- 
strued to  mean  within  a  reasonable  time,  Thompson  v. 
Gibson  (a).  In  the  22  and  23  Car.  2,  c.  9,  the  words  were, 
**  in  all  actions  of  trespass,  &c.,  wherein  the  Judge,  at  the 
trial  of  the  cause,  shall  not  find  and  certify  ;'*  &c. ;  yet  it  was 
held,  that  a  certificate  given  four  days  after  the  trial,  but 
before  the  Judge  had  left  the  assize  town,  was  in  sufficient 
time,  Johnson  v.  Stanton  (A).  Davis  v.  Cole  (c),  is  also  an 
authority  in  favour  of  the  certificate. 

Jervis  and  Welsby  in  support  of  the  rule.     The  learned 

Judge  had  no  authority  to  grant  the  certificate  after  the  lapse 

of  two  years  from  the  time  of  trial,  and  after  the  commission 

had  expired.     Besides,  the  statute    only  gives  power  to 

certify  in  the  event  of  damages  found  for  the  plaintiff;  but 

in  this  case,  damages  could  not  in  strictness  be  found,  since 

the  defendant  had  a  verdict  on  the  plea  which  covered  the 

whole  cause  of  action. 

Cur.  adv.  vult 

Gurnet,  B.,  (on  a  subsequent  day,)  said,  that  inasmuch 

as  the   application  for  the  certificate  was  made  in  open 

Court,  and  then  granted ;  the  Court  considered  that  there 

was  a  consent  of  all  parties  to  its  being  entered  on  the  record: 

therefore,  the  rule  must  be  discharged. 

Rule  discharged. 

(o)  9  Dowl.  717  ;  See  S.  C.  8      D.  &  R.  156. 
M.  k  W.  281.  (c)  8  Dowl.  732 ;  6  M.  &  W. 

(b)  2  B.  &  C.  621 ;  See  S.  C.  4      624. 
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A  rule  was  Jl  HIS  cause  was  tried  at  the  Middlesex  Sittings,  after 
for  8  new  trial,  ^^  Hilary  Term,  and  a  verdict  found  for  the  defendant. 
^uiS^X°^  On  the  26th  of  April,  a  rale  was  made  absolute  to  set  aside 
plaintiff.  The  the  verdict,  and  to  have  a  new  trial  on  payment  of  costs, 
taxed,  and  de-  The  costs  were  accordingly  taxed,  and  on  the  4th  of  May, 
4th  of  May.  ^  ^^^  Master  gave  his  allocatur  for  44t  19*.,  which  was 
SeSjfen^t  ^^^^^^'^^  ^  *®  plaintiff's  attorney,  with  a  demand  of 
obtained  a  rule  payment     The  costs  not  having  been  paid, 

charge  that 

the^ccrts^were  Jervis,  (on  the  8th  of  May,)  obtained  a  rule,  calling  on 
F^hdt*^ ?^  ^®  plaintiff,  to  shew  cause  why  the  rule  for  a  new  trial 
thecnsuinff  should  not  be  discharged;  unless  the  costs  were  paid  as 
plaintiff  Ordered  by  the  said  rule  to  the  defendant  or  his  attorney, 

mJiS^time.^^    on  or  before  the  4th  day  of  next  Trinity  Term ;  and  wliy 
[Mid  the  costs ;  the  plaintiff  should  not  pay  the  costs  of  that  application, 
discharged  the 
dered  the^^'  -Pefer^cfor^  she  wed  cause  upon  aflSdavit,  that  the  44/.  19*. 

Se  ^^/"the  ^^  P^^^  ^°  ^^®  ^^^^  ^^  ^*y '  *°^  ^®  submitted,  that  the 
application.       pUuntiff  was,  therefore,  entitled  to  have  the  rule  discharged 
without  costs. 

JervU  contr^  cited  Champion  v.  Griffiths  {a\  where  a 
rule  for  a  new  trial,  on  payment  of  costs,  had  been  granted, 
but  the  costs  were  not  paid  within  a  reasonable  time ;  the 
Court  made  a  rule  absolute  in  the  first  instance,  for  dis- 
charging that  rule* 

Per  Curiam. — This  rule  must  be  discharged ;  the  plain- 
tiff to  pay  the  costs  of  the  application. 

Rule  accordingly. 

(a)  1  Dowl.  319,  N.  S. 
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V- 


Brown  and  Another  v.  Fullerton  (a). 

k  HIS  was  a  rule,  calline  on  the  defendant  to  shew  cause  ^  ^"t  ^^ 

smninoiiB  may 
why  the  plaintiffs  should  not  be  at  liberty  to  amend  the  be  amended  by 

writ  of  summons  and  subsequent  proceedings,  by  adding  name^of  a* 

the  name  of  another  plaintiff.     The  writ  required  the  de-  j?*'°**^5,^ 

fendant  (in  the  usual  form)  to  enter  an  appearance  "  at  the  the  debt  would 

suit  of  William  Brown  and  George  Roberts,"  (not  stating  barred  by  the 

in  what  character  they  sued).     The  affidavit  in  support  of  LiS!!ti^ 

the  application  disclosed   that  the   plaintifi&  sued  as  the 

assignees  of  one  Blake,  a  bankrupt ;  and  that  it  was  now 

sought  to  add  the  name  of  the  official  assignee,  otherwise 

the  debt  would  be  barred  by  the  Statute  of  Limitations. 

Gray  shewed  cause.  The  Court  have  no  power  to  make 
the  amendment.  In  Baker  v.  Neaver  (i),  this  Court 
amended  the  declaration  by  adding  the  name  of  the  official 
assignee ;  but  that  case  was  decided  very  recently  after  the 
passing  of  the  act  of  Parliament  appointing  official  assignees. 
The  only  instances  in  which  similar  amendments  have  been 
allowed,  are  cases  in  this  Court  In  Horton  v.  The  In- 
habitants of  Stamford  (c),  the  writ  was  amended  by  sub- 
stituting the  word  "  borough"  for  "  hundred ;"  and  in  Lakin 
V.  Watson  {d)y  the  proceedings  were  amended,  afler  plea  in 
abatement,  by  adding  the  name  of  a  co-executor.  But  in 
the  Court  of  Queen's  Bench,  the  Judges  have  repudiated 
the  power  to  make  such  amendments.  That  Court  refused 
to  amend  a  writ  after  plea  in  abatement,  by  adding  another 
defendant,  Roberts  v.  Bate  (e).  There  Lord  Denman^  C.  J., 
after  adverting  to  the  decisions  of  this  Court,  says,  **  I  have 
every  possible  disposition  to  bow  to  any  decision  adopted, 
on  consideration,  by  the  Court  of  Exchequer,  or  any  other 
Court ;  but  I  doubt  the  power  of  the  Courts  to  do  any  such 

(a)  This   case  was  decided  in  Dowl.  96. 

Michaelmas  Term.  (d)  2  Dowl.  633 ;  2  C.  &  M. 

(6)  1  C.  &  M.  112  ;  See  S.  C.  1  6S5. 

Dowl.  616.  (e)  6  A.  &  E.  778. 

(c)  IC.  &M.  773;  SeeS.C.2 
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thing  as  was  there  done.  I  doubt  whether  parties  named 
on  writs,  and  having,  by  the  manner  in  which  they  are 
named,  certain  defined  rights,  are  to  be  deprived  of  them 
by  an  alteration  which  the  opposite  party  finds  necessary  in 
consequence  of  his  own  mistake."  And  Patteson,  J.,  says, 
"  the  only  case  directly  in  point,  is  Lakin  v.  Watson.  In 
the  other  cases  cited,  there  was  no  plea  in  abatement ;  and, 
except  in  one,  no  other  party  was  added.  In  Lakin  v.  fVatson, 
the  Court  of  Exchequer  did  allow  the  amendment ;  but, 
with  all  respect  for  that  Court,  I  cannot  see  why  the 
amendment  should  be  permitted  for  the  purpose  of  saving 
the  Statute  of  Limitations,  more  than  on  any  other  account." 
[PoUocky  C.  B. — Roberts  v.  Bate  was  the  case  of  adding  a 
defendant,  about  which  there  is  great  difficulty.  It  is  more 
unreasonable  to  call  on  a  defendant,  who  has  had  no  notice, 
to  come  in  and  be  a  party  to  the  suit ;  than  to  add  a  plain- 
tiff who  is  desirous  to  be  joined.  In  that  respect,  Roberts 
V.  Bate  is  distinguishable  from  this  case,  in  which  the  only 
party  not  before  the  Court  is  an  official  party.  It  might 
not  only  be  a  great  hardship  to  make  the  rule  absolute  in 
invitum,  but  in  what  way  is  a  defendant  to  be  served? 
In  Baker  v.  Neaver^  the  writ  might  have  issued  in  Vacation 
before  the  Uniformity  of  Process  Act  came  into  operation.] 
Euebanke  v.  Otcen  (a)  was  a  case  in  which  the  Court  would 
have  made  the  amendment,  if  it  had  had  the  power.  There 
a  married  woman,  whose  husband  lived  abroad,  rented  pre- 
mises in  her  own  name,  not  stating  whether  she  was  mar- 
ried or  single.  Having  paid  rent  to  one  person,  she  was 
distrained  upon  by  another,  who  claimed  to  be  landlord. 
She  replevied,  and  the  defendant  pleaded  that  she  was  a 
married  woman.  A  Judge  at  Chambers,  having  ordered 
the  proceeding  to  be  amended,  by  inserting  the  husband's 
name,  unless  the  defendant  withdrew  his  plea  and  avowed  ; 
the  Court  held  that  the  Judge  had  no  power  to  make  such 
order,  though  in  a  case  of  obvious  oppression.  [Parkey  B. — 
What  I  am  reported  to  have  said  in  the  case  of  Lakin  v. 
Watson  is  not  correct.  Shortly  after  the  passing  of  the  act 
(a)  5  A.  &  E.  298  ;  S.  C.  6  N.  &  M.  799. 
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for  the  amendment  of  process,  there  was  a  meeting  of  the        1844. 

Judges  for  the  purpose  of  considering  the   propriety  of       bbowi* 

allowing  writs  to  be  amended  in  future.     Before  that  act,    »nd  AnotW 

the  practice  went  so  far  as  to  allow  a  plaintiff  to  be  added,    Fullbrton. 

even  after  a  plea  of  nonjoinder ;  at  least,  I  know  it  to  have 

been  done  at  Chambers  upon  this  condition,  that  if  the 

defendant  did  not  recover  in  the  action,  he   should  be 

excused  from  the  payment  of  costs  up  to  the  time  of  the 

amendment.     After  the  Uniformity  of  Process  Act  passed, 

the  Judges  resolved,  that  for  the  future,  no  amendment 

should  be  allowed.     That  was  found  to  be  inconvenient ; 

but  this  Court  never  allowed  the  amendment,  except  in 

two  cases.    The  one  was,  where  the  name  of  a  plaintiff  had 

been  left  out  by  mistake,  and  contrary  to  instructions ;  the 

other  was,  where  the  debt  would  have  been  barred  by  the 

Statute  of  Limitations.     This  Court  considered,  that  where 

the  statute  would  otherwise  be  a  bar,  it  had  a  right  to 

amend  a  writ  as  under  the  old  practice.     With  respect  to 

adding  a  defendant,  there  is  a  difficulty  which  does  not 

exist  in  the  case  of  a  plaintiff.]     The  Uniformity  of  Process 

Act,  (2  Wm.  4,  c.  39,)  contains  provisions  as  to  the  mode 

of  issuing  writs,  which  must  be  strictly  complied  with.     A 

parchment,  having  the  seal  of  the  Court,  stands  as  a  valid 

writ ;  but  where  it  is  altered  by  inserting  the  name  of  a 

third  party,  it  has  no  longer  any  force.     The  12th  section 

requires  that  every  writ  shall  bear  date  on  the  day  when  it 

issued ;  but  a  writ  which  is  amended,  cannot  be  said  to  have 

issued  at  the  time  of  its  date.     [Rolfe,  B. — Your  argument 

must  go  to  this  extent,  that  the  Court  has  no  power  to 

make  an  alteration  under  any  circumstances  ?J  .  The  writ 

should  be  resealed.     [Parke^  B. — Then,  if  the  alteration 

were  made  after  declaration,  there  would  be  no  writ  to 

support  it.]     The  writ  can  have  no  validity,  unless  issued 

according  to  the  provisions  of  the  Ist  section ;  which  it  is 

not,  if  altered,  unless  resealed.     [Parkcy  B. — That  is,  if  the 

alteration  be  made  by  the  party ;  but  not  if  made  by  order 

of  the  Court  or  a  Judge.     Under  the  old  form  of  writ,  if 

the  alteration  were  made  by  a  Judge's  order,  it  was  not 
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necessary  to  reseal  the  writ ;  but  if  the  party  chose  to  alter 
the  return,  then  the  writ  must  have  been  reseated.]  In 
Foote  V.  Collins  (a\  a  writ  of  right  issued  before  the  3  & 
4  Wm.  4,  c.  27,  came  into  operation.  After  that  statute 
passed,  the  writ  was  altered  as  to  the  day  of  return  and  re- 
sealed.  The  Lord  Chancellor  set  aside  the  writ,  the  teste  not 
having  been  altered.  [Pollock,  C.  B. — There  has  always 
been  some  strictness  in  construing  the  limitation  as  to  real 
actions,  and  a  disposition  to  relax  in  the  case  of  contracts.] 
It  would  be  in  direct  contravention  of  the  Statute  of  Limita- 
tions, to  allow  such  an  amendment;  a  right  of  protection  from 
that  statute  having  already  vested  in  the  defendant  Sup- 
pose that  after  amendment,  it  became  necessary  to  indict 
upon  an  affidavit  sworn  before  the  amendment,  the  affidavit, 
when  produced  in  evidence,  would  not  appear  to  be  entitled 
in  the  cause.  [Pollock^  C.  B. — I  do  not  think  there  would  be 
any  difficulty  in  that  respect]  This  writ  does  not  state  the 
character  in  which  the  plaintifis  sue.  Possibly  they  may 
have  a  cause  of  action  in  their  own  right 


Huffh  Hill,  in  support  of  the  rule.  In  an  action  at  the 
suit  of  the  assignees  of  a  bankrupt,  it  is  not  usual  to  describe 
them  as  such  in  the  writ.  In  Baker  v.  Neaver,  the  appli- 
cation was  made  after  declaration.  In  Horton  v.  The 
Inhabitants  of  Stamford,  Bayley,  B.,  refers  to  the  practice 
of  allowing  amendments  in  penal  actions.  The  Statute  of 
Limitations  was  never  intended  to  be  an  instrument  enabling 
defendants  to  perpetrate  fraud,  but  only  to  protect  parties 
who  had  lost  evidence  of  the  payment  of  a  debt  Lakin  v. 
Watson,  was  decided  after  the  Uniformity  of  Process  Act 
passed.  In  Eccles  v.  Cole  (b),  this  Court  amended  a  writ 
of  summons  by  altering  the  cause  of  action,  fi-om  "  debt,"  to 
^'  promises,"  though  more  than  four  months  had  elapsed 
from  the  date  of  the  vmt.  Foote  v.  Collins,  was  the  case  of 
an  alteration  made  by  the  party  himself     In  Williams  v. 

(a;  1  Myl.  &  Cr.  250. 

(b)  1  Dowl.  34,  N.  S. ;  8  M.  &  W.  537. 
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Williams  {a),   the    Court   allowed   the   memorandum   and        1841. 
appearance  required  by  the  2  Wm.  4,  c.  39,  s.  10,  to  prevent       bbown 
the  operation  of  the  Statute  of  Limitations  to  be  amended,    *°**  Another 
and  the  roll  made  conformable  to  it,  after  an  amendment    Fullerton. 
on  demurrer  to  a  replication  to  a  plea  of  the  Statute  of 
Limitations  (A).     In  Palmer  v.  Beale{c\   the  record   was 
amended  by  striking  out  the  name  of  one  of  the  defendants. 
This  case  does  not  differ  in  principle  from  those  in  which 
amendments  were  allowed  before  the  Uniformity  of  Process 
Act     The  general  rule  then,  was,  that  an  amendment  in 
the  process  could  not  be  made  after  two  Terms ;  but  in 
Billing  v.  Flight  {d),  the  cause  of  action  was  altered  from 
assumpsit  to  debt  after  the  lapse  of  six  Terms.    In  Starr  v. 
Watson  [e\  the  declaration  was  amended,  by  substituting  a 
count  in  trover  for  a  count  in  case. 

Pollock,  C.  B. — We  will  consult  the  other  Judges,  and 
endeavour  to  lay  down  some  rule  of  practice  common  to 
all  the  Courts. 

Cur.  adv,  vult. 

On  a  subsequent  day,  Parke,  B.,  said. — This  was  a  case 
in  which  an  application  was  made  to  amend  a  writ  of 
summons,  by  adding  the  name  of  a  plaintiff;  and  it 
appeared,  that  unless  the  amendment  were  allowed,  the 
Statute  of  Limitations  would  be  a  bar.  Some  doubt  was 
entertained,  as  to  whether  we  ought  to  accede  to  the 
motion,  which  is  in  accordance  with  the  precedents  in  this 
Court.  The  Court  think  that  the  rule  ought  to  be  made 
absolute,  on  payment  of  costs. 

Rule  absolute. 

(a)  2  Dowl.  209,  N.  S. ;  10  M.  (c)  9  Dowl.  529. 

&  W.  174.  id)  6  Taunt.  419 ;  See  S.  C.  2 

(6)  See  Miwory.  Spalding,  ante.  Marsh.  124. 

vol.  1,  p.  878.  (f)  2  Scott,  842. 
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Brooks  and  Another  v.  Hodson. 

Sir  T.  WILDE,  Seijt,  had  obtained  a  rule  (a)  on 
behalf  of  the  assignees  of  the  defendant,  who  had  become 
a  bankrupt^  to  set  aside  the  judgment  and  writ  of  execution 
in  this  cause  for  irregularity;  the  judgment  not  having 
been  signed  in  pursuance  of  the  Judge's  order  obtained  to 
that  effect,  and  the  writ  of  execution  varying  in  terms  from 


ChanneUy  Serjt.,  had  obtained  a'  cross  rule  to  amend. 
Both  rules  now  coming  on  together, 

ChanneUy  Seijt.,  admitted,  that  according  to  the  case  of 
Webber  v.  HtUchins  (&),  the  rights  of  the  assignees  having 
in  the  mean  time  intervened,  he  could  not  sustain  his 
rule. 

He  then  shewed  cause,  {Byles,  Seijt.,  with  him),  against 
the  former  rule. 

The  facts  of  the  case  were  shortly  these.     An  irregular 

id)  In  Easter  Term,  on  the  25th  of  April. 

(6)  S  M.  &  W.  319 ;  See  S.  C.  1  Dowl.  95.  N.  S. 


1844. 

^-^ ' 

An  irregulir 
execution 
against  the 
defendant  was 
leyied  on  the 
Ist  of  March. 
The  sale  took 
place  on  the 
7th  of  Mardi» 
and  thirteen 

oH'ullTte  the  judgment. 

March,  a 
docket  in  bank- 
*  ruptCT  was 
struck  against 
the  defendant, 
and  notice 
thereof,  and  of 
an  act  of  bank> 
rnptcj  com- 
mitted, was 
given  the  same 
day,  by  the 
attomej  of  the 
petitioning 
creditors  to 
the  plaintifi, 
and  to  the 
sheriff.     On 
the  15th  of 
March,  a  fiat 
issued  against 
the  defendant, 
under  which  be 

was  adjudged  bankrupt,  and  assignees  were  appointed  on  the  12th  of  April.  On  the  13th 
of  Apnl,  ue  assignees  gave  notice  to  the  sheriff,  that  they  claimed  the  proceeds  of  the  sale :  and 
on  the  25th,  a  rule  was  obtained  on  their  behalf  to  set  aside  the  judgment  and  execution  for 
hregularity.  The  judgment  roll  was  not  carried  in  till  the  19th  of  April :  Heidt  that  the  motion 
was  not  too  late. 
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judgment  had  been  signed  against  the  defendant  in  the        1844. 
above  action  on  the  24  th  of  February,  1844 ;  and  a  writ  of    ^*"^J[J;^J7^ 
fi.  fc.,  which  varied  in  terms  from  the  judgment,  issued  to    ^^  Anotktr 
the  sheriff  of  Herefordshire,  on  the  29th  of  the  same  month,      Hodsosi. 
under  which  the  goods  of  the  defendant  were  seized  on 
the  1st  of  March.     The  sale  under  the  execution  took 
place  on  the  7  th  of  March,  and  the  thirteen  following  days. 
On  the  14th  of  March  a  docket  in  bankruptcy  was  struck 
against  the  defendant,  and  notice  thereof  and  of  an  act  of 
bankruptcy  committed,  was  given  by  the  attorney  of  the 
petitioning  creditors,  to  the  plaindfib  and  to  the  sheriff. 
On  the  15th  of  March  the  fiat  issued,  and  on  the  4th  of 
April   the   defendant  was  adjudged   bankrupt,  and   the 
official  assignee  appointed.      On  the  12  th  of  April,  the 
present  assignees  were  appointed,  and  on  the  IStht  they 
gave  notice  to  the  sheriff  that  they  claimed  the  proceeds  of 
the  sale.     On  the  23rd  of  April,  counsel  were  instructed ; 
and  on  the  25th,  the  present  rule  was  obtained. 

It  was  submitted,  on  the  part  of  the  plaindfis,  that  the 
bankrupt  himself  could  not  have  made  this  application; 
and  if  not  the  bankrupt,  then  neither  could  his  assignees. 
But  even  if  they  stood  in  a  different  relation  for  the  pur- 
poses of  this  application,  they  were  still  too  late.  There 
was  no  reason  assigned  for  the  delay,  from  the  12  th  of 
Apifly  when  they  were  appointed,  till  the  25th,  when  the 
motion  was  made;  particularly  as  they  must  have  had 
notice  on  the  13th,  of  the  irregularity ;  for  they  desired  the 
sheriff  on  that  day,  to  retain  the  proceeds  of  the  sale. 
fVeedon  v.  Garcia  (a)  shews  they  were  too  late. 

Sir  T.  ffUde,  in  support  of  the  rule.  In  this  case  the 
plaintifis  did  not  carry  in  the  roll  till  the  19th  of  April 
Notice  was  given  to  the  sheriff  not  to  pay  over  the  proceeds 
on  the  13th  of  April,  and  that  the  execution  would  be 
disputed.     [^Cresswell,  J. — It  does  not  appear  in  Weedan  v. 

(a)  2  Dowl  64,  N.  S. 
VOL.  n.  S  D.  &  L, 
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1844.        Garcia,  that  any  notice  was  there  given  to  the  sheriff.] 
"^^^j^g       Instructions  were  given  to  counsel  on  the  22nd  of  April,  to 
and  Another    make  this  application,  and  the   motion   was  accordingly 
made  on  the  25th.     (He  was  then  stopped  by  the  Court.) 


V. 
UOOSON. 


Per  Curiam, 


Rule  absolute  ;    no   action  to  be   brought 
against  the  Plaintifis. 


BoNzi  and  Another  v.  Stewart  (a). 

Trot er  for         Jl  HIS  was  an  action  of  trover  for  certain  bales  of  silk ;  to 

of  silk.    Plea    ^hich  the  defendant  had  pleaded  various  pleas,  of  which 

;^-;^-.  thefoUo^ngwas 

that  D.  A.  &         The  third  plea:  As  to  four  bales  of  silk,  parcel,  &c.,  that 

Co.,  were  the  '  /  .  ,         .      ^  .         ,  *^       .  • 

factors  of  the     at  the  several  times  thereinafter  mentioned,  certain  persons 

were  intruded   using  the  Style,  firm,  and  description  of  Douglas,  Anderson 

by  them  with 
certvD  dock 
warrants  for 
the  delivery  of 
the  said  foor 
bales  of  silk ; 
that  D.  A.  & 
Co.  had  ap- 
plied to  the 
defendant  for 
an  advance  of 
monev  upon 
the  pledee  of 
the  said  fonr 
bales  of  si  Ik; 
that  it  was 


&  Co.,  were  the  factors  and  agents  of  the  plaintiffs  in  the 

City  of  London ;  that  at  the  time  of  the  delivery  of  the 

dock  warrants  hereinafter  mentioned,  the  said  four  bales  of 

silk,  parcel,  &c.,  were  deposited  and  warehoused  in  the 

warehouse  of  the  Saint  Katharine's  Dock  Company,  and 

the  said  Douglas,  Anderson  &  Co.,  were  before,  and  at 

the  time  of  the  pledge,  and  of  the  delivery  of  the  dock 

warrants  hereinafter  next  mentioned,  as  such  &ctors  and 

agents  as  aforesaid,  intrusted  by  the  plaintiffs  with,  and 

agreedbeTween  were  then  in  possession  of,  divers,  to  wit,  four  dock  warrants 

and  D.^A.  &     ^^^  ^^^  delivery  of  the  said  four  bales  of  silk,  parcel,  &c., 

Co^thaiD.  A.  and  in  which  said  dock  warrants,  the  said  four  bales  of  silk, 
&  Co.  should  '  ' 

thedefendant,        ^^^  ^®®  '^^  ^®®  reported  on      5  Scott, N.  R.  1 ;  and  also  again 
the  said  four       another  point,  4  M.  &  G.  295 ;  S.  C.      on  demurrer,  post,  H. T.  1 845. 
bales  of  silk  as 

a  security  for  the  monev.  The  plea  further  alleged  the  delif  ery  cf  the  dock  warrants,  the  pledging 
of  the  said  bales  of  silk,  and  an  advance  of  money  thereupon,  and  so  justified  the  detaining  of 
tha  goods.  Replication,  that  D.  A.  &  Co.,  were  not  so  intrusted  with  the  said  dock  warrants, 
&C. :  nor  did  they  afree  with  the  defendant  for  the  pledge  of  the  said  four  bales  of  silk,  &c. : 
Held,  bad,  on  speciafdemurrer,  for  duplicity. 
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parcel,  &c,  were  described  and  mentioned;  that  the  said  1844. 
Douglas,  Anderson  &  Co.,  being  so  intrusted  with,  and  in  bon« 
possession  of  the  said  dock  warrants,  applied  to  the  de-  "^  Another 
fendant  for  the  loan  and  advance  of  a  certain  sum  of  Stewart. 
money,  to  wit,  the  sum  of  one  thousand  nine  hundred 
pounds,  upon  the  pledge  of  the  said  four  bales  of  silk, 
parcel,  &a«  as  a  security  for  the  re-payment  of  the  said  sum 
of  money ;  that,  thereupon,  heretofore,  to  wit,  on,  &c.,  it 
was  agreed  between  the  defendant  and  the  said  Douglas, 
Anderson  &  Ca,  that  the  said  Douglas,  Anderson  &  Co. 
should  pledge  with  the  defendant,  the  said  four  bales  of 
silk,  parcel,  &c.,  as  a  security  for  the  said  sum  of  money  to 
be  advanced  by  the  defendant,  and  which  said  sum  of 
money  the  defendant  then  agreed  to  advance  to  the  said 
Douglas,  Anderson  &  Co.,  upon  the  faith  of  the  said  dock 
warrants;  that  the  said  Douglas,  Anderson  &  Co.  being  so 
intrusted  with  and  in  possession  of  the  said  dock  warrants, 
in  pursuance  of  the  said  agreement,  heretofore,  to  wit,  on 
&c,  last  aforesaid,  did  deliver  to  the  defendant  the  said 
dock  warrants,  and  did  pledge  with  the  defendant,  the  said 
four  bales  of  silk,  parcel,  &c,  as  a  security  for  the  said 
sum  of  money,  and  which  said  sum  of  money  the  defendant 
did  then  and  there  advance  and  lend  to  the  said  Douglas, 
Andenon  &  Co.,  upon  the  faith  of  the  said  four  dock 
waimts ;  that  defendant  had  not  notice  before  or  at  the 
time  of  the  said  pledge,  or  before  or  at  the  time  of  advancing 
and  lending  the  said  money  by  the  said  dock  warrants  or 
either  of  them,  or  otherwise,  that  the  said  Douglas,  Anderson 
&  Co.  were  not  the  actual  and  bon&  fide  owners  and  pro- 
prietors of  the  said  four  bales  of  silk,  parcel,  &c.,  so  pledged 
as  aforesaid ;  and  that  defendant  at  the  said  time,  when, 
&c,  detained  and  still  detains  the  said  four  bales  of  silk, 
under  and  by  virtue  of  the  said  pledge  as  aforesaid,  and  for 
and  on  account  of  the  said  sum  of  money  so  advanced  as 
aforesaid,  which  still  remains  unpaid,  which  is  the  said 
conversion  thereof  in  the  said  declaration  mentioned. 
Verification,  &c. 

a  2 
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1844. 


BONZI 

and  Another 

9. 

Stewart. 


The  fourth,  fifth,  sixth,  and  seventh  pleas  were  similar  in 
efiect,  but  varying  as  to  the  number  of  bales,  and  in  some 
Other  particulars. 

The  replication  to  the  third  plea:  That  the  said  Douglas, 
Anderson  &  Co.,  were  not  so  intrusted  with,  and  in 
possession  of,  the  dock  warrants  in  that  plea  mentioned,  or 
of  any  or  either  of  them;  nor  did  they  agree  with  the 
defendant  for  the  pledge  of  the  said  four  bales  of  silk, 
parcel,  &c.,  or  of  any  part  thereof,  in  manner  and  form,  &c. 

The  replications  to  the  other  pleas  were  similar  to  the 
above. 

Special  demurrer  to  the  above  replication,  assigning 
duplicity. 

There  were  special  demurrers  to  the  replications  to  the 
fourth,  fifth,  sixth,  and  seventh  pleas  for  the  same  cause. 

Joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the 
defendants  were : 

'^  That  the  repUcations  demurred  to  are  bad  for  duplicity, 
as  putting  in  issue  the  fact  of  Douglas,  Anderson  &  Co. 
being  intrusted  with  the  dock  warrants,  and  also  the  fact 
that  they  made  the  agreement  to  pledge :  That  the  plain- 
tifis  ought  to  have  selected  one  of  the  said  two  facts :  That 
the  two  facts  do  not  make  one  connected  proposition,  so  as 
to  justify  the  form  of  replication  adopted  by  the  plaintifiB." 


Shee^  Serjt,  {Butt  was  with  him,)  in  support  of  the 
demurrer.  It  will  be  contended,  by  the  other  side,  that  this 
replication  is  not  open  to  the  objection  of  dupUcity,  because 
it  is  a  traverse  of  one  connected  proposition  advanced  in 
the  plea;  namely,  that  a  valid  pledge  was  made  of  the 
goods  by  Douglas,  Anderson  &  Co.,  under  the  Factors' 
Act;  and  that  whenever  a  number  of  facts  must  neces- 
sarily and  contemporaneously  concur  towards  the  establish- 
ment of  a  legal  proposition,  such  proposition  so  made  up  of 
several  facts,  may  be  traversed  in  a  conjunctive  form,  llie 
general  rule,  however,  on  this  subject,  is,  that  no  pleading 
may  contain  more  than  one  distinct  answer  to  that  which 
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preceded  it,  Stephen  on  Fkadinffy  p.  79, 4M  ecL  That  answer  1 844 . 
may  consist  of  one  fact  or  fifty  facts,  without  duplicity ;  bonzi 
provided  they  all  amount  to  but  one  answer  to  the  previous  «»<*  Another 
pleading,  and  are  all  necessary  component  parts  of  that  Stewart. 
answer.  '^  Every  plea  to  be  well  pleaded,  however  nu- 
merous the  fiicts  stated  in  it,  must  constitute  but  one  single 
answer,"  says  Mr.  Justice  Fattesany  in  the  case  of  Selby  v. 
Bardans  (a).  If  a  traverse  can  be  taken  on  all  the  facts 
stated  in  the  preceding  pleading,  without  giving  more  than 
one  answer  to  it,  or  offering  more  than  one  point  of 
defence,  such  traverse  is  good.  But  it  is  not  true,  that 
whenever  a  number  of  &cts  in  a  preceding  pleading, 
constitute  a  single  defence,  a  traverse  may  be  taken  on 
them  all  conjunctively.  It  may,  if  such  traverse  be  but 
one  answer  to  the  previous  pleading,  but  not  otherwise ;  for 
if  by  traversing  more  than  one  material  fact,  the  absence  of 
which  would  destroy  the  previous  pleading,  more  than 
one  answer  is  given  to  that  pleading;  more  than  one 
issue  is  raised,  and  the  whole  object  of  special  pleading  is 
defeated.  In  all  the  cases,  in  which  a  traverse  of  several 
material  fiicts  stated  in  the  former  pleading,  has  been  held 
good,  it  will  be  found,  that  those  several  facts  amounted  to 
one  ringle  proposition ; — not  merely  to  one  single  defence ; 
and,  therefore,  that  the  denial  of  them  constituted  but  one 
answer  to  the  former  pleading,  and  could  tend  to  no  more 
than  one  issue.  Thus  in  Robinson  v.  Rayley  (&),  the  repli- 
cation, in  effect,  was,  that  the  cattle  were  not  entitled  to 
common.  In  BeU  v.  Tucketi  (c)  that  there  was  no  release. 
In  Bennison  v.  Thelw€ll{d)y  the  replication  not  only  con- 
tained but  one  defence,  but  was,  in  fact,  but  one  proposition. 
So  in  Webb  v.  Weatherby  {e\  the  replication  was  good, 
because  the  plea  contained  only  one  proposition,  namely, 
that  the  insolvent  received  the  money  in  satisfaction.  The 
same  observation  also  applies  to  the  cases  of  Brogden  v. 

(a)  3  B.  &  Ad.  9.  (rf)  7  M.  &  W.  512 ;  See  S.  C. 

\b)  1  Burr.  316.  9  Dowl.  739. 

(c)  3  M.  &  G.  7S5 ;  See  S.  C.         («)  1   Scott,  477 ;    See  S.  C. 
1  Dowl.  468,   N.  S.  ;    4   Scott,       1  Bing.  N.  C.  502. 
N.  R.  402. 
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1844.  Marriott  (a),  and  Piffeanv.Osborn{b).  The  esse  of  Ransfard 
^^JJ^  V.  Capeland{c)  only  shews  that  a  traverse  may  be  taken  on 
and  Another  a  mixed  question  of  law  and  fact.  The  replication  de 
Stewaet.  injuria,  if  it  be  thought  an  exception  to  the  general  rule  on 
this  subject,  rests,  as  all  the  Judges  seemed  to  admit,  in 
the  case  of  SeWy  v.  Bardans  (cf),  not  on  principle,  but  on 
authority.  Its  application,  moreover,  is  subject  to  the  rules 
in  Croffate^s  case{e)y  and,  therefore,  its  use  could  not  be 
justified  in  the  present  instance,  where  the  defence  is  an 
authority  fix)m  the  plaintiff;  Purchell  v.  Salter  (/),  and 
Salter  v.  Purchell  {g).  But  it  is  submitted,  that  the 
instances  in  which  this  form  of  replication  has  been  held 
good,  are  also  cases  in  which  but  one  single  proposition  has 
been  involved  Thus  in  O'Brien  v.  Saxon  {h\  the  repli- 
cation was  not  double,  as  it  only  put  in  issue  whether  the 
defendant  had  become  bankrupt  So  in  Carr  v.  Hinch- 
cliff  (t)t  the  plea  merely  constituted  the  defence  of  payment 
or  satisfaction  of  the  plaintiff's  demand.  And  in  Isaac  v. 
Farrar  (£),  the  plea  was,  in  effect,  that  the  plaintiff  was  not 
a  bon&  fide  holder  for  value.  An  instance  of  duplicity  in 
pleading  is  given  in  Stephens  on  Pleadings  p.  282,  ^th  ed.  in 
the  case  of  Humphreys  v.  Churchman  {t)^  and  the  reason 
against  it  there  stated,  namely,  that  it  leads  to  a  double 
issue ;  and  other  instances  of  duplicity  may  be  found  in  Bro. 
Abr.  fol.  90,  tit  "  Double  Plea  ;"*  and  in  Smith  v.  Dixon  (m), 
differing  little  in  principle  from  the  present.  In  Griffin  v. 
Yates  (n),  the  Court  held  a  replication  bad  which  traversed 

(a)  2  Bing.   N.  C.  473  ;   See  1  G.  &  D.  693. 

S.  C.  2  Scott,  703.  (A)  2  B.  &  C.  908  ;  See  S.  C. 

(6)  12  A.  &  E.  715 ;  See  S.  C.  4  D.  &  R.  579. 

4  P.  &  D.  345 ;  9  Dowl.  511.  {%)  4  B.  &  C.  553 ;  See  S.  C. 

(c)  6  A.  &  E.  482 ;  See  S.  C.  7  D.  &  R.  42. 

1  N.  &  P.  671.  (*)  1  M.  &  W.  65 ;  See  S.  C. 

C(^  3  B.  &  Ad.  2 ;  See  S.  C.  in  4  Dowl.  750. 

error,  1  Cr.  &  M.  500 ;  3  M.  &  (/)  Ca.  temp.  Hardw.  289. 

Scott,  280.  (m)  7  A.  &  £.   ]  ;  See  S.  C. 

(0  8  Rep.  66,  b.  2  N.  &  P.  1 ;  6  Dowl.  47. 

(/)  1   a  B.  197;  See  S.  C.  (i»)  2  Bing.  N.  C.  579;    See 

I  G.  &  D.  682  i  9  Dowl.  517.  S.  C.  2  Scott,  844 ;  4  Dowl.  647. 

{g)  1  a.  B.  309;  See  S.  C. 
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several    Acts,  but  suggested  that   de   injuria  might    be        lS4'i. 
pleaded.     If  the  Court  should  hold  that,  in  the  present    '^"bonzi 
case,  the  replication  is  not  double,  it  will  be  difficult  to  say    "^^  Another 
in  what  case  a  pleading  can  ever  be  held  bad  for  duplicity.      Stewart. 
It  traverses  two  distinct  facts,  either  of  which  would  be  a 
sufficient  answer  to  the  plea.    It  denies  the  fact  of  Douglas, 
Anderson  &  Co.,  being  intrusted  with  the  dock  warrants, 
and  also  the  &ct  of  their  agreeing  to  pledge  the  bales  of 
silk  described  in  those  dock  warrants.     [Tindal,  C.  J. — 
The  difficulty  is  to  apply  the  rule.     Here  the  defence  is, 
that  this  was  a  rightful  pledge  ;  which  involves  two  points ; 
the  right  to  pledge,  and  the  pledging.] 

Sir  T.  WUdej  Seijt,  contra.  This  plea  arises  out  of  the 
New  Rules,  and  places  the  plaintiff  in  a  new  situation. 
The  general  issue,  which  no  doubt  the  defendant  would 
otherwise  have  pleaded,  would  have  compelled  him  to  have 
proved  all  the  facts.  The  object  of  the  New  Rules  was 
not  to  diminish  the  proof  of  each  plea,  but  to  limit  the 
number  of  defences ;  and  whatever  the  defendant  ought  to 
have  proved  under  this  head  of  plea,  before  the  New  Rules, 
he  ought  to  prove  now.  The  absence  of  any  alteration 
with  regard  to  replications  shevrs  this.  The  test  applied 
by  the  other  side  to  prove  this  replication  bad,  because  a 
negative  of  either  of  the  &cts  alleged,  would  defeat  the  plea, 
is  erroneous.  The  true  test  is,  where  one  head  of  defence 
comprises  several  facts,  and  in  order  to  make  out  the 
defence,  it  is  necessary  to  prove  each  of  these  &cts,  there 
the  several  &cts  may  be  traversed  in  the  replication  without 
duplicity.  To  make  a  replication  double,  two  answers 
should  be  given  to  the  same  point  of  defence.  An  attempt 
has  been  made  to  draw  a  distinction  between  the  present 
case,  and  some  of  those  which  have  been  cited,  in  which 
similar  replications  have  been  held  good ;  but  on  exami- 
nation, they  will  be  found  to  be  identical  in  principle.  In 
the  present  case  the  defence  is  lien,  and  although  two  or 
three  facts  may  be  necessary  to  shew  the  existence  of  lien, 
it  is  but  one  point  of  defence  after  all.     So  in  Robinson  v. 
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1844.  Ilayley(a)f  there  were  three  separate  propositions  all  con- 
BoNzi  stituting  the  one  distinct  point  of  defence  which  the 
and  Another  defendant  set  up;  namely,  that  the  cattle  were  the  de- 
Stswart.  fendant's;  that  they  were  levant  and  couchant  upon  the 
premises;  and  that  they  were  commonable  cattle:  and 
upon  demurrer,  Lord  Mansfield  held,  that  they  constituted, 
in  fact,  but  one  single  point  of  defence ;  namely,  that  the 
cattle  were  entitled  to  common;  and,  therefore,  that  a 
replication  traversing  them  was  not  double.  The  authority 
of  the  case  of  Robinson  v.  Rayley  has  never  been  impugned, 
but  on  the  contrary,  has  been  corroborated  by  each 
succeeding  case :  Bowles  v.  Lusty  (&),  Se&y  v.  Bardans(c)f 
Bardons  v.  SeJby  (rf),  O^Brien  v.  Saxon  (e),  PurcheU  v. 
Salter  (/),  Salter  v.  PurcheU  {g\  Pigeon  v.  Osbom  (A),  Bell 
v.  TuckeU  (t),  Bennison  v.  ThelweU  (J),  Griffin  v.  Yates  (*), 
(where  the  Court  merely  suggested  that  de  injuria  was  the 
better  form :)  fFilkins  v.  Boutcher  {1%  Eden  v,  T\irtle  (m), 
Scott  V.  Chappelow  (n),  Webb  v.  Weatherby  (o),  Palmer  v. 
Gooden  (p),  Brogden  v.  Marriott  (y).  Several  of  the  above 
cases  are  to  be  found  in  the  note  to  Crogatis  case,  in 
1  Smithes  Leading  Cases,  p.  55,  where  the  authorities  are 
brought  together.  Garten  v.  Robinson  (r)  shews,  that 
where  a  party  may  reply  de  injurifi,  he  is  not  bound  to  do 
so,  and  may  traverse  specially  the  material  averments  in  the 
plea.     The  decisions  in  Regit  v.  Green  (*),  Humphreys  v. 

(a)  1  Burr.  316.  S.  C.  4  Scott,  N.  R.  425;  3  M. 

(6)  4  Bing.  428  ;  See  S.  C.  1  &  G.  807. 

M.  k  P.  102.  (m)  a  Dowl.  459,  N.  S. ;  See 

CO  3  B.  &  Ad.  2.  S.  C.  10  M.  &  W.  635. 

(rf)  1  Cr.&M.  600.  (n)  5  Scott,  N.  R.  148;   See 

(e)  2  B.  &  C.  908  ;  See  S.  C.  4  S.  C.  2  Dowl.  78,  N.  S.,  4  M. 

D.  &  R.  579.  &  G.  336. 

(/)  I  a  B.  197.  (o)  1    Bing.  N.  C.  502;    See 

ig)  Id.  209.  S.  C.  1  Scott,  477. 

(*)  12  A.  k  E.  716.  (p)  7  M.  &  W.  486 ;  See  S.  C. 

(t)  4  Scott,  N.  R.  402  ;  S.  C.  9  Dowl.  248 ;  In  error,  8  M.  &  W. 

3  M.  &  G.  786.  890 ;  1  Dowl.  673.  N.  S. 

0")  7  M.  &  W.  612;  See  S.  C,  (9)  2  Bing.   N.   C.  473;   See 

9  Dowl.  739.  S.  C.  2  Scott,  703. 

(*)  2  Bing.  N.  C.  579.  (r)  2  Dowl.  41,  N.  S. 

CO  1  Dowl.  47s,  N.  S.;  See  (#)  I  M.  &  W.  328. 
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Churchman  (a),  Smiih  ▼.  Dixon  (J),  Myn  v.  Cole  (c),   and        1844. 
Moore  v,  Bolcott  (rf),  are  all  consistent  with  the  view  here        Bonzi 
taken.     It  may  be  that  the  replication  of  de  injuria  would    •^  Anotlwr 
be  the  proper  form  in  the  present  instance,  if  it  did  not     Stewart. 
come  within  one  of  the  exceptions  in  Crogate*s  case  (e) ; 
but  as  it  does,  it  is  submitted  that  the  plaintiff  is  at  liberty 
to  traverse  specially  the  entire  proposition. 

SheCf  Serjt,  in  reply. 

Cur,  adv.  vuU. 

TiNDAL,  C.  J.,  afterwards  delivered  the  judgment  of  the 
Court  (f), — This  was  an  action  of  trover,  to  which  the 
defendant  has  pleaded  various  pleas,  and  the  plaintiff 
having  replied,  the  defendant  has  demurred  to  the  re- 
plications to  the  third,  fourth,  fifth,  sixth,  and  seventh 
pleas. 

As  the  same  question  arises  upon  each  of  the  replications^ 
it  is  sufficient  to  advert  to  the  third  plea  and  the  replication 
thereta  That  replication  is  objected  to  on  the  ground  that 
it  is  double,  and  puts  in  issue  two  separate  and  independent 
facts,  either  of  which,  it  is  contended,  is  separately  tra- 
versable, and  affords  a  complete  answer  to  the  plea ;  namely, 
the  fact  of  Douglas,  Anderson  &  Co.,  being  intrusted  with 
the  dock  warrants  mentioned  in  the  plea,  and  also  the 
&ct  of  their  agreeing  to  pledge  the  bales  of  silk  described 
in  those  dock  warrants.  As  a  general  proposition  it  cannot 
be  denied,  that  a  number  of  facts  may  be  so  connected 
together  as  to  form  but  one  point  of  defence,  so  as  to  admit 
of  their  being  all  put  in  issue  in  one  and  the  same  traverse ; 
a  familiar  illustration  of  which  rule  occurs  where  assignees 
of  a  bankrupt  sue  in  trover,  and  the  plaintifis  allege  they 
were  possessed  as  assignees ;  the  defendant  may  plead  that 
the  plaintiffs  were  not  possessed  as  assignees,  and  thereby 

(a)  Ca.  temp.  Hardw.  289.  id)  3  Dowl.  145;  1  Scott,  123; 

(6)  7  A.  &  E.  1 ;  See  S.  C.  2  N.  1  Bing.  N.  C.  323. 

&  P.  I ;  6  Dowl.  47.  («)  8  Rep.  66,  b. 

Cc)  Cro.  Jac.  87.  (/)  In  Trinity  Vacation. 
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1844.  put  in  issue  the  whole  of  that  complicated  chun  of  facts 
*"^^2i  which  go  to  constitute  a  valid  title  as  assignees.  The 
and  Another  difficulty,  however,  arises,  not  in  laying  down  the  rule, 
Stswakt.  which  is  well  established,  but  in  the  application  of  it  to 
each  particular  case.  It  is  frequently  a  matter  of  difficulty 
to  say,  whether  several  facts  which  go  towards  the  con- 
stituting a  defence,  are  so  connected  together  as  to  form 
one  complete  point  of  defence,  so  as  to  admit  of  their  being 
joined  in  one  traverse ;  or  whether  the  several  facts  together 
constituting  a  defence,  are  so  disconnected,  that  the  opposite 
party  is  bound  to  select  one  single  insulated  fact,  and 
traverse  it,  and  thereby  to  admit  all  the  rest.  In  the  case 
of  Robinson  v.  Rayley  (a),  which  is  a  leading  case  on  this 
subject,  the  defendant  to  an  action  of  trespass  quare 
clausum  fregit,  appears  to  have  pleaded  a  prescriptive 
right  of  common,  and  that  he  put  his  cattle  into  the  locus 
in  quo,  being  his  own  commonable  cattle  levant  and 
couchant.  The  plaintiff  traversed  that  they  were  his  own 
commonable  cattle  levant  and  couchant,  and  the  Court 
held,  that  this  whole  complex  proposition  was  capable  of 
being  joined  in  one  traverse.  This  case  has  been  followed 
by  many  others  which  were  cited  in  argument,  namely, 
Bennison  v.  Theltoell  (J),  Purchell  v.  Salter  (c).  Pigeon  v. 
Osbom  (d).  Bell  v.  Tuckett  (e).  It  is  not  necessary  to 
examine  these  cases  in  detail,  because  the  principle  on 
which  they  proceeded  was  not  disputed,  but  only  the 
application  of  that  principle  to  the  present  case.  The  plea 
in  this  case  alleges,  that  Douglas,  Anderson  &  Co.,  were 
intrusted  by  the  plaintifis  with  certain  dock  warrants  for 
the  delivery  of  four  bales  of  silk  therein  described,  and  had 
applied  to  the  defendant  for  an  advance  of  money  upon  the 
pledge  of  the  said  four  bales  of  silk ;  and  that  it  was  agreed 
between  the  defendant  and  Douglas,  Anderson  &  Co., 
that  they  should  pledge  with  the  defendant  the  said  four 
bales  of  silk  as  a  security  for  the  money.     The  plea  further 

id)  1  Burr.  316.  (rf)  4  P.  &  D.  345 

{b)  7  M.  &  W.  512.  (c)  4  Scott,  N.  R.  402. 

(c)  1  a  B.  197. 
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alleges  the  delivery  of  the  dock  warrants,  the  pledging  of       1844. 
the  said  bales  of  silk,  and  an  advance  of  money  thereupon, 
and  so  justifies  the  detuning  of  the  goods. 

The  question  is,  whether  the  two  allegations  in  the  plea; 
namely,  that  Douglas,  Anderson  &  Co.,  were  intrusted 
with  the  dock  warrants  mentioned  in  the  plea;  and  that 
they  agreed  to  pledge  the  silk  mentioned  in  these  dock 
warrants  with  the  defendant;  constitute  one  point  of 
defence:  or  whether  the  plea  consists  of  two  separate 
and  independent  allegations,  each  of  which,  if  traversed 
separately,  is  an  answer  to  such  plea.  And  we  think  these 
allegations  in  the  plea  are  of  the  latter  description*  They 
are  allegations  of  fitcts  independent  of  each  other.  The 
denial  that  the  fiictors  were  intrusted  with  the  dock 
warrants  is  a  complete  answer  to  the  plea,  and,  if  found 
for  the  plaintiff,  would  entitle  him  to  the  verdict:  again, 
the  denial  that  they  agreed  to  pledge  the  silks  with  the 
defendant,  is  a  complete  answer  to  the  plea,  and,  if  found 
for  the  plaintiff,  entitles  him  to  the  verdict  In  Robinson 
V.  Rayleyy  when  the  defendant  alleges  that  the  cattle  he 
turned  on  to  the  locus  in  quo  were  his  own  commonable 
cattle  levant  and  couchant,  he  is  giving  a  description  of  the 
same  identical  cattle ;  and  the  replication  only  denies  the 
truth  of  his  entire  description  of  the  same  cattle.  But,  in 
the  present  case,  the  defence  consists  of  two  separate  fiicts 
occurring  at  different  times, — the  intrusting  to  the  &ctors 
by  the  plaintiff  at  one  time,  the  agreement  to  pledge 
between  the  factors  and  the  defendant  at  another ;— each 
of  these  £acts  independent  of  the  other,  and  having  no 
necessary  connexion.  The  present  case  resembles  very 
nearly  that  of  De  Wolf  v.  Bevan  (a),  determined  by  the 
Court  of  Exchequer  in  the  last  Term. 

For  the  reason  above  given,  wc  think  the  replications  are 
too  large,  and  ought  not  to  be  allowed :  but  we  think  it  not 
unreasonable,  where  the  question  is  one  of  considerable 

ca)  Po9t,  p.  346. 
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1844.       nicety,  that  the  plaintiff  should  be  at  liberty  to  amend  his 
^"^^^^    replication,  upon  payment  of  costs,  if  he  shall  be  so  advised, 
aad  Another    and  to  take  issue  on  either  of  the  separate  allegations  in 
Stewaet.      the  plea. 

Rule  accordingly. 


The  affidavit 
In  lupport  of 
amotion  to 
ietaaidepro- 
lin 


A  wrong 
ooontT,  stated 
that  the  pro- 
oetshad  Men 
■erred  more 
than  two  hun- 
dred yards 
from  the 
boundaries  of 
the  proper 
ooont^:  Hddf 
safficienty 
without  adding 
that  there  was 
no  dispute  as 
to  boundaries. 


Martin  v.  Granger. 

A  RULE  had  been  obtained  by  ChanneUy  Serjt,  calling 
upon  the  plaintiff  to  shew  cause  why  the  copy  of  the  writ 
of  summons  issued  in  this  action  should  not  be  set  aside  for 
irr^ularity.  The  affidavit  upon  which  the  rule  was  granted, 
stated  that  the  defendant  had  been  served  at  Garraway^s 
Coffee  House,  in  the  City  of  London,  being  a  place  more 
than  two  hundred  yards  from  the  boundaries  of  the  county 
of  Middlesex,  with  a  copy  of  a  writ  of  summons  issued  into 
that  county. 

Dawling^  Serjt,  shewed  cause.  The  affidavit  is  insuffi- 
cient It  ought  to  have  stated  the  place  to  have  been 
more  than  two  hundred  yards  from  the  boundaries,  and 
also  that  there  was  no  dispute  as  to  boundaries;  Webber 
V.  Manning  (a).  \Mauley  J. — ^When  the  place  is  near  the 
boundaries  of  another  county,  it  may  be  necessary  to  swear 
that  there  is  no  dispute  about  them ;  but  surely  there  can 
be  no  occasion  for  such  an  allegation  when  the  defendant 
positively  swears  that  the  place  is  more  than  two  hundred 
yards  from  the  boundaries  of  the  proper  county.  Tindal^ 
C.  J. — The  argument  would  be  the  same,  if  the  place  were 
five  mUes  off.] 


Channell,  Serjt.,  contr^  Where  the  party  making  the 
affidavit,  merely  states  his  belief  that  the  place  is  more 
than  two  hundred  yards  fix>m  the  boundaries,  he  ought  to 


(a)  1  Dowl.  34. 
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add  that  there  is  no  dispute  about  the  boundaries;  other-       1844. 
wise  he  might  be  stating  his  belief  on  a  disputed  point 
Here,  however,  he  swears  positively  that  Grarraway's  Coffee 
House  is  more  than  two  hundred  yards  from  the  boundaries 
of  the  county  of  Middlesex ;  Harrison  v.  Wray  (a). 

Prr  Curiam. 

Rule  absolute. 

(a)  Ante,  vol.  1,  p.  366;  See  S.  C.  11  M.  &  W.  815. 


In  re  Thomas  Hare. 

JL  ALFOURD^  Seijt,  moved  that  the  order  for  taxing  An  aiBdant  in 

the  attorney's  bill  herein,  on  which  the  Master's  certificate  moS^tomake 

was  indorsed,  should  be  made  a  rule  of  Court,  under  the  ^^^^  ^ 

taxing  tn  at- 

43rd  section  of  6  &  7  Vict.  c.  73  (a),  the  bill  having  been  torae/s  bOl 

.  on  whicn  the 

taxed  and  the  amount  ascertuned  by  the  Master,  in  pur-  Master's  cer- 
suance  of  that  section.     The  difficulty  in  the  present  case  5n<S^,  ^ 
is,  whether  the  affidavit  is  properly  entitled.    It  is  entitled,  ^^^^^^^^ 
"  In  re  Thomas  Hare^  genty  one^  %c.y  and  William  Grant;"  7  Vict.  c.  73, 
the  name  of  the  client,  Mr.  Grant,  being  added  to  that  of  view  to  enforce 

the  payment 
of  the  amount^ 

(a)  Section  43,  "That  all  ap-  the  amount   certified  to  be  due  ihouldbe 

plications  made  under  this  Act  and  directed  to  be  paid  may  be  ^,^^^^^^5* 

to  refer  any  such  bill  as  aforesaid  enforced  according  to  the  course  attorney,  and 

to  be  taxed  and  settled,  and  for  of  the  Court  in  which  such  refer-  not  of  the 

the  delivery  of  such  bill,  and  for  ence  shall  be  made;  and  in  case  ^*^tS^^®, 

the  delivering  up  of  deeds,  docu-  such  reference  shall  be  made  in  torney. 

ments,  and  papers,  shall  be  made  any  Court  of   common   law,  it 

in  the  matter  of  such  attorney  or  shall  be  lawful  for  such  Court  or 

solicitor ;  and  that  upon  the  taza-  any  Judge  thereof  to  order  judg- 

tion  and  settlement  of  any  such  ment  to  be  entered  up  for  such 

bill  the  certificate  of  the  officer  amount,  with  costs,  unless  the 

by  whom  such  bill  shall  be  taxed  retainer  shall  be  disputed,  or  to 

shall  (unless  set  aside  or  altered  make  such  other  order  thereon  as 

by  order,  decree,  or  rule  of  Court,)  such  Court  or  Judge  shall  deem 

be  final  and  conclusive  as  to  the  proper." 
amount  thereof,  and  payment  of 
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1844. 

' V • 

Id  re 

Thomas 

Hare. 


the  attorney,  Mr.  Hare.  The  commencement  of  the  43rd 
section  indeed,  directs,  that  **  all  applications  made  under 
this  act,  to  refer  any  such  bill  as  aforesaid  to  be  taxed  and 
settled,  and  for  the  delivery  of  such  bill,  and  for  the  delivery 
up  of  deeds,  documents,  and  papers,  shall  be  made  in  the 
matter  of  such  attorney  or  solicitor,"  &c.  And  accordingly 
the  original  motion  to  refer  this  bill  for  taxation,  was  so 
entitled,  "  In  re  Thomas  Hare,  gent,  one,  ^cJ*  But  the 
present  is  not  an  application  by  the  client  to  refer,  &c.,  or 
for  the  delivery  of  a  bill  or  documents ;  but  it  is  a  motion 
by  the  attorney  against  the  client  to  compel  the  payment 
of  his  bill  as  taxed  by  the  Master;  and,  therefore,  it  is 
submitted,  is  properly  entitled  in  the  matter  of  the  client, 
as  well  as  in  the  matter  of  the  attorney. 


TiNDAL,  C.  J. — Under  the  order  to  refer  the  bill  for 
taxation,  the  Master's  certificate,  which  it  is  now  sought  to 
enforce,  was  obtained.  The  present  application  should, 
therefore,  be  similarly  entitled.  Otherwise  there  will  be  a 
manifest  discrepancy  between  this  and  the  former  pro- 
ceedings. A  fresh  affidavit,  properly  entitled,  had  better 
be  made,  and  the  motion  renewed. 

Rule  refused. 


Stead  v.  Carey. 

Defendant  ISHEE,  Seijt,  shewed  cause  against  a  rule  which  had 

temS  to  plead  ^^^  obtained  to  set  aside  the  judgment  signed  in   this 

livered^wfA  ^*"8®  fo**  irregularity,  with  costs.     The  action  was  brought 

hiBpleuarole  for  the  infringement  of  a  patent  granted  "for  making  or 

'  '""  paving  public  streets  and  highways,  and  public  and  private 


the  plaintiff 

obtained  a 

week*8  time  to 

replj,  at  the 

end  of  which, 

initead  of 

repljrin^,  he 

signed  judff- 

ment,  on  the  ground  that  one  of  the  pleas  was  not  issuable :  Hddf  that  the  plaintiff  had  waiTcd 

the  objection  to  the  plea,  bj  obtaining  time  to  reply. 


roads,  courts,  and  bridges,  with  timber  or  wooden  blocks." 
On  the  6th  of  May,  the  defendant,  who  was  under  terms 
to  plead  issuably,  pleaded  inter  alia,  that  no  company  had 
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been  formed  pursuant  to  the  provisions  of  the  act  4  &  5        1844. 
VicL  c.  91,  (local  and  personal,  public,)  and  that,  therefore,        sJi][7" 
the  patent  had  become  void.     The  defendant,  at  the  time  «• 

when  he  delivered  the  pleas,  ruled  the  plaintiff  to  reply. 
The  plaintiff  took  out  a  summons,  which  was  not  attended, 
for  leave  to  sign  judgment,  and  also  for  time  to  reply* 
Afterwards  he  took  out  a  second  summons,  and  obtained 
an  order  for  seven  days'  time  to  reply ;  but  no  notice  was 
then  taken  of  the  summons  for  leave  to  sign  judgment.  On 
the  last  day  of  the  week  given  to  reply,  the  plaintiff,  instead 
of  replying,  signed  judgment,  on  the  ground  that  the  plea 
above  mentioned  was  not  issuable. 

SheCf  Serjt,  now  contended  that  the  plea  being  frivolous, 
the  plaintiff  was  at  liber^  to  sign  judgment,  inasmuch  as 
he  had  not  taken  any  step  in  the  cause  by  which  the 
irregularity  had  been  waived  He  referred  to  an  Awmymmu 
case  (a),  in  which  Parke^  J.  said,  **  Asking  for  time  is  an 
admission  that  the  plaintiff  is  in  a  situation  to  go  on ;  but 
I  do  not  know  that  it  is  an  admission  that  the  step  was 
regular.** 

Manning^  Serjt,  in  support  of  the  rule,  cited  Tratt  v. 
Smith  {b\  where  the  Court  of  Exchequer  held,  that 
obtaining  time  to  reply  is  a  waiver  of  an  objection  that  a 
plea  is  not  an  issuable  one,  when  the  defendant  has  been 
under  terms  to  plead  issuably. 

Per  Curiam. — Trott  v.  Smith  is  quite  in  point     If  the 

plaintiff  had  not  had  the  indulgence  granted  to  him,  he 

would  have  been  bound  to  reply  before  the  time  when  he 

signed  judgment 

Rule  absolute. 

(a)  1  Dowl.  23. 

(6)  9  M.  &  W.  766 ;  See  S.  C.  2  Dowl.  278,  N.  S. 
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^— V ' 

Davies,  Demandant,  v.  Lowndes,  Tenant. 

A  writ  of  right  ^N  application  had  been  made  to  the  Lord  Chancellor, 

aoo^iu^siiod    ^  ^^  case,  to  quash,  supersede,  or  set  aside  a  writ  of  right 

Sme*SoweS     ^^  joumSes  aceompts,  upon  the  ground  that  it  had  issued 

^  Slut  3  &  4    after  the  time  allowed  for  bringing  real  actions  by  the  stat. 

8.  36,  for  raiiig  3  &  4  Wm.  4,  c.  27,  s.  36.     In  Michaelmas  Term,  1843, 

writiiofrigbt,    ^^®  Lord  Chancellor  refused  to  interfere,  and  the  demandant 

is  •  nullity;       subsequently  delivered  her  count 
being  a  new  ^  •' 

writ,  tnd  not 

ofafbnner  In  the  ensuing  Hilary  Term, 


one. 


But  ihe  ^^^  ^'  ^^^9  Seijt,  obtained  a  rule,  on  the  part  of  the 

Court  refosed  tenant,  calling  upon  the  demandant  to  shew  cause  why  the 

nMjkkn,  a  writ  writ  of  grand  cape,  the  sheriff's  return  thereto,  the  count 

Se'^SSqwmt  delivered  in  the  action,  and  all  other  proceedings  in  thb 

g^^^gjj'  Court,  should  not  be  set  aside. 

to  the  writ, 

on  die  record.        Talfourd,  Serjt.,  on  the  part  of  the  demandant,  also 

on  a  writ*©?^*'  obtained  a  rule,  calling  on  the  tenant  to  shew  cause  why  an 

|y^*»^         order  of  CoUman,  J.,  allowing   the   tenant  to  plead  the 

■How  the  ge-     general  mise,  together  with  several  special  pleas,  should 

be  pleaded  in    i^^t  be  rescinded,  and  why  the  genend  mise,  or  such  special 

S^"S^       pleas,  should  not  be  struck  out.     The  pleas  allowed  by  the 

matters,  under   learned  Judge,  were,  first,  the  general  mise ;  secondly,  a 

Anne,  c  16,     fine ;  thirdly,  that  the  writ  was  brought  after  the  1st  day 

**   '  of  June,  1835 ;   fourthly,  that  Thomas  James  Selby  was 

not  seised  of  the  lands  demanded  within  sixty  years  of  the 

issuing  of  the  writ ;  fifthly,  that  the  tenant  was  not  the  heir 

to  WUliam  Selby  Lowndes,  deceased. 

Cause  was  shewn  against  the  former  rule,  (in  Easter 
Term,)  by 

Talfourd,  SeijL,  and  E.  V.  Williams,  {WiOes  with  them). 

Sir  T.  fVilde,  Serjt.,  Kelly,  and  Gray,  (with  whom  was 
F,  Bayley,)  contriL 
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The  folIoTving  authorities  were  referred  to;  Termes  de  1844. 
la  Letfy  tit  **  Joumees  Accompts,^  Spencer's  case  (a),  Kinsey  Davies 
V.  Heyward{h)y  RastaWs  EntrieSy  tit.  " Briefs'  107,  Year 
Booky  10  Edw.  3,  fol.  16,  a.  Year  Book,  8  Hen.  5,  fol.  6,  a. 
Com.  Diff.  tit.  '' Abatementy''  (P),  Bac.  Abr.  tit.  ''Abate- 
menty''  (M),  Gainsford  v.  GVi^A  (c),  ^oo^A  cm  ifea/ 
Actions  (d)y  Willcox  v.  Huggins  {e)y  Foot  v.  Sheriff  {/), 
Leigh  v.  2^A  (^r),  Dumsday  v.  Hughes  (A),  ^cfam  v.  2%e 
Inhabitants  of  the  City  of  Bristol  {i)y  Brookes  Reading  on  the 
Statute  of  Limitations  (A),  Vtn,  Abr.  tit.  "  Journeys  Ac^ 
counts,""  (B),  /?i  11,  WaUhaU  v.  Aldrich  {l)y  Elstob  v. 
Tharowgood  (wi),  Brickhead  v.  7%^  Archbishop  of  York  (n), 
2)c?e  dem.  Gilbert  v.  jBom  (o),  Bradley  v.  Warburg  (jp). 

Cause  was  shewn  against  the  second  rule  in  the  present 
Term,  by  Crray. 

Talfourdy  Seijt,  and  J?.  Fl  Williamsy  {WiUes  was  with 
them,)  contra. 

Reference  was  made  to  the  following  authorities :  Tidd^s 
Practice  ( y),  Anderson  v.  Anderson  (r),  ifez  twfer.  Harding 
and  Hardingy  cited  in  Coiw.  Z^i^r.  tit.  '*  Pleadery""  (E  2), 
Robins  v.  Crutchley  («),  Hardman  v.  C&y^  (^),  Tissen  v. 
Clarke  {u\  Galton  v.  Harvey  {v).  Com.  Dig.  tit.  "  Battky"" 
(A  2),  Dumsday  v.  Hughes. 

(a)  6  Rep.  9,  b.  fit)  pp.  154,  156. 

(6)  1  Ld.  Raym.  432;  S.  C.  in  (0  Cro.  Jac.  688. 

error,  12  Mod.  568.  (m)  1  Ld.  Raym.  283. 

(c)  1  Saund.  58,  f.  (n)  Hob.  197- 

id)  2Dd   edit.   (1811),  note  to  (o)  7  M.  &  W.  102  ;  See  S.  C. 

p.  33.  8  Dowl.  389. 

(e)  FiUgib.   170,  289  ;  S.  C.  2  (j»)  1 1  M.  &  W.  452  ;  See  S.  C. 

Stra.  907.  2  Dowl.  1059,  N.  S. 

(/)  1  Myl.  &  Cr.  250.  (q)  Vol.  1,  p.  656. 

(g)  2  Bing.  N.  C.  464  ;  See  S.  (r)  2  W.  Bl.  1 1 57. 

C.  2  Scott,  666 ;  4  Dowl.  660.  (*)  2  Wils.  1 18. 

{k)  3  Bing.  N.  C.  439  ;  See  (0  Holt,  N.  P.  C.  671. 

S.  C.  4  Scott,  209.  (ti)  3  Wils.  419. 

(t)  2  A.  &  E.  389.  (v)  1  B.  &  P.  192. 

YOU   H.  T                                        D.   &  L. 
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1844.  The  facts  of  the  case,  and  the  arguments  of  counsel,  so 

Davies       ^^  ^  ^^^y  ^^^  material,  sufficiently  appear  in  the  judgment 
of  the  Court. 

Cur.  adv,  vult 

The  judgment  was  delivered,  in  Trinity  Vacation,  by 
TiNDAL,  C.  J. — Two  rules  have  been  obtained  in  this 
action  upon  a  writ  of  right  The  first  by  the  tenant,  calling 
upon  the  demandant  to  shew  cause  why  the  writ  of  grand 
cape,  and  the  sheriff's  return  thereto,  and  also  the  count 
delivered  in  this  action,  and  all  other  proceedings  in  this 
Court,  should  not  be  set  aside.  The  second,  on  the  part  of 
the  demandant,  calling  on  the  tenant  to  shew  cause,  why 
he  should  not  elect  between  the  first  plea  of  the  general 
mise  and  certain  other  pleas  comprised  in  the  rule  to  plead 
several  matters ;  and  why  either  the  said  first  plea  or  such 
other  pleas  should  not  be  struck  out  and  set  aside. 

With  respect  to  the  first  rule,  which  involves  a  question 
of  far  more  importance  than  the  other,  the  facts  are,  that  a 
former  writ  of  right  was  sued  out  on  the  6th  of  December, 
1832,  by  the  present  demandant  and  her  late  husband, 
(who  died  during  the  progress  of  that  suit,  and  whose 
death  was  duly  suggested  on  the  record,)  against  William 
Selby  Lowndes,  Esq.,  the  tenant  of  the  tenements  sought 
to  be  recovered ;  that,  upon  a  trial  at  the  Bar  of  the  Court 
of  Common  Pleas,  a  verdict  was  found  for  the  tenant,  but 
upon  a  bill  of  exceptions  to  the  ruling  of  that  Court,  the 
Court  of  Error  awarded  a  venire  de  novo ;  that  the  cause 
was  tried  a  second  time  at  the  Bar  of  the  Court  of  Common 
Pleas,  when  a  verdict  was  again  found  for  the  tenant,  and  a 
bill  of  exceptions  again  tendered  to  the  ruling  of  the  Court ; 
but  that,  between  the  date  of  the  second  verdict  and  the 
argument  on  the  second  bill  of  exceptions,  the  said  William 
Selby  Lowndes,  the  sole  tenant  in  the  writ  of  right,  died. 
After  his  death,  namely,  in  Hilary  Vacation,  1843,  the 
demandant  sued  out  a  new  writ  against  the  heir,  grounding 
her  right  to  do  so  upon  the  doctrine  of  a  writ  purchased  by 
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journeys  accounts.  The  tenant  shortly  afterwards  made  ^^**- 
an  application  to  the  Lord  Chancellor  to  set  aside  the  writ  Davies 
so  issued,  on  the  ground  that,  writs  of  right  havmg  been  lo^^|>b,. 
abolished  from  and  after  the  31st  of  December,  1834,  by 
the  statute,  3  &  4  Wm.  4,  c.  27,  no  writ  of  right  could  now 
be  issued  under  any  circumstances ;  and,  secondly,  that  the 
right  of  proceeding  by  journeys  accounts  did  not  hold  in 
the  case  of  the  death  of  a  sole  tenant  in  the  writ.  The 
Lord  Chancellor,  after  expressing  an  opinion,  in  terms 
which  it  is  impossible  to  misunderstand,  that  the  writ  of 
journeys  accounts  was  not  maintainable  by  law  upon  the 
ground  of  the  first  objection,  declined  however  to  act  upon 
that  opinion  by  quashing  or  setting  aside  the  writ,  on  the 
ground  that  the  same  objection  might  be  raised  upon  the 
record  in  an  ulterior  stage  of  the  proceedings,  where  it 
might  become  subject  to  the  review  of  the  ordinary  tribunals 
of  the  law. 

The  same  objections  have  been  raised  before  us  upon 
this  application  to  set  aside  the  count,  and  all  the  judicial 
process  that  has  been  issued  in  this  Court;  and,  after 
hearing  a  learned  argument  in  support  of  and  against  such 
application,  we  have  come  to  the  same  conclusion  as  that 
adopted  by  the  Lord  Chancellor,  and  for  the  same  reasoti ; 
viz.,  that  by  analog}'  to  the  course  of  practice  adopted  in 
this  and  the  other  Courts  of  Westminster  Hall,  we  ought 
not,  upon  a  summary  application,  from  which  there  can  be 
no  appeal,  to  decide  upon  a  question  which  involves  the 
final  determination  of  the  rights  of  the  parties,  where  the 
very  same  question  may  be  raised  on  the  record,  and 
thereby  not  only  the  judgment  of  this  Court  be  obtained, 
but,  if  thought  necessary,  the  judgment  of  the  Court  of 
ultimate  appeal. 

It  is  obvious  that  such  is  the  case ;  for  the  count  in  the 
present  action  necessarily  forms  part  of  the  record,  and  that 
count  states  on  its  face  that  the  former  writ  against  the  late 
tenant  was  issued  before  the  passing  of  the  late  statute 
3  &  4  Wm.  4,  c.  27 ;   it  also  recites  the  count  upon  the 
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1 844.  former  writ,  whereby  it  appears  that  the  demandant,  Elizabeth 
"^]^,j.g  Davies,  alleged  the  seisin  in  Thomas  James  Selby,  whose 
heir  she  states  herself  to  be,  "  within  sixty  years  next  before 
the  commencement  of  that  suit  ;'^  it  also  sets  forth  all  the 
subsequent  proceedings  in  the  former  action,  down  to  the 
giving  of  judgment  upon  the  second  writ  of  error,  and  then 
avers  the  death  of  the  sole  tenant  in  the  former  writ.  The 
count  then  states,  that,  "  by  reason  of  the  death  of  the  said 
William  Selby  Lowndes,  the  said  writ  of  right  and  the  suit 
in  that  behalf  became  and  was  abated,  and  that  thereupon 
by  journeys  accounts,  that  is  to  say,  within  fifteen  days  next 
after  the  giving  the  last-mentioned  judgment  by  the  said 
Court  of  Exchequer  Chamber,  she  freshly  brought  this  present 
suit  whereon  she  now  counts :"  and  the  count,  after  setting 
forth  verbatim  the  writ  which  was  last  issued,  alleges  the 
seisin  in  Thomas  James  Selby,  deceased,  whose  heir  she 
alleges  herself  to  be,  "  within  sixty  years  next  before  the 
commencement  of  the  said  suit  wherein  the  said  Thomas 
Davies  and  Elizabeth  his  wife  were  demandants,  and 
whereof  the  present  suit  is  a  continuation  by  journeys 
accounts  as  aforesaid." 

It  is  clear,  therefore,  that  every  objection  which  the  tenant 
intends  to  raise  against  the  validity  of  this  second  writ  of  right 
appears  on  the  record  itself;  the  power  of  suing  out  a  writ 
by  journeys  accounts,  where  the  former  has  abated  by  the 
death  of  the  sole  tenant ;  the  power  of  suing  out  any  writ  of 
right  by  journeys  accounts  after  the  passing  of  the  statute 
3  &  4  Wm.  4,  c.  27 ;  and  also  the  objection  that  the  seisin 
of  the  ancestor  from  whom  the  demandant  claims  is  not  laid 
within  sixty  years  next  before  the  teste  of  the  writ  last  sued 
out,  but  within  sixty  years  next  before  the  teste  of  the  former 
writ.  And  it  is  equally  clear  that  the  tenant  may  either 
raise  his  objection  to  the  proceedings,  and  call  for  the 
decision  of  the  count  thereupon,  at  the  time  of  his  pleading, 
by  demurring  to  the  count ;  or  he  may,  at  his  own  option, 
reserve  the  objection  until  after  the  trial  has  taken  place 
upon  the  merits ;  at  which  time  the  objection  to  the  writ. 
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if  well  founded,  will  be  equally  fatal  to  the  proceedings  as  at       1844 
the  present  time,  on  the  principle  that  "debile  iundamentum    ^'^^^^g 
fallit  opus." 

If  this  mode  of  deciding  the  question  upon  demurrer 
had  not  been  open  to  the  tenant ;  if  he  had  not  possessed 
the  power  of  raising  the  question  whether  the  writ  was  valid 
or  not  before  a  superior  Court,  except  by  previously  incurring 
the  expense  of  a  new  trial ;  we  should  have  thought  it  our 
duty  at  once  to  have  quashed  the  proceedings,  and  to  declare 
the  writ  issued  in  this  case  by  journeys  accounts,  a  nullity. 
But,  as  the  tenant  has  the  opportunity  of  bringing  the  ques- 
tion at  once  before  the  Court,  upon  the  record,  as  a  simple 
question  of  law,  we  think  he  can  have  no  right  to  complain, 
if  we  decline  to  proceed  summarily,  and  if  we  think  it  right 
to  leave  the  question  open  for  discussion  before  the  highest 
tribunal. 

Such  being  the  determination  at  which  we  have  arrived, 
we  nevertheless  think  it  right  to  explain  the  ground  upon 
which  our  judgment  is  founded,  that,  in  the  present  state  of 
the  law,  the  writ  by  journeys  accounts  cannot  be  sued  out ; 
in  order  that  the  demandant  may  have  the  opportunity  of 
determining  for  herself  the  expediency  of  incurring  ad- 
ditional expense  in  a  litigation  which  may  turn  out,  even  if 
fiivourable  to  herself  on  the  merits,  to  be  fruitless  in  the 
event 

The  broad  ground  upon  which  we  rest  our  opinion  that 
the  present  writ  by  journeys  accoimts  cannot  be  supported, 
18,  the  operation  of  the  statute  3  &  4  Wm.  4,  c.  27,  s.  36. 
By  that  statute  it  is  enacted  that  no  writ  of  right,  and  no 
other  action  real  or  mixed  (with  certain  exceptions  named 
in  the  statute),  shall  be  brought  after  the  3l8tof  December, 
1834.  The  words  of  the  act  are  precise  and  peremptory; 
extending  to  and  comprising  all  writs  of  right  whatever, 
whether  originally  sued  out,  or  sued  out  by  journeys 
accounts,  or,  which  is  contended  to  be  the  case  before  us, 
sued  out  by  continuance.  Tlie  question,  therefore,  becomes 
this,-  ib  the  writ  of  right  so  newly  sued  out  another  and 
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1844.       different  writ  from  that  which  was  first  sued  out  ?    If  it  is  so, 
^^^^^^^     the  consequence  necessarily  follows,  that  it  is  not  a  writ 
»•  allowed  by  the  law;  there  is  no  such  writ  in  existence,  no 

office  from  which,  and  no  officer  by  whom,  such  new  writ 
can  be  issued.  And  that  it  is  a  new  writ,  is  the  language  of 
all  the  books.  K  a  writ  abates  without  the  default  of  the 
demandant  or  plaintiff,  he  may  have  a  new  writ  by  journeys 
accounts,  viz.  "  per  dietas  computatas  recenter  tulit  quoddam 
breve ;"  Spencer's  case  (a) :  and  the  expression  is  "  a  new 
writ,"  and  "  aliud  breve."  In  Termes  de  la  Ley^  tit  ^^  Jour- 
neys AccounJts^'^  cited  by  the  demandant,  it  is  said,  he  may 
purchase  "  a  new  writ"  The  demandant  contends  that  it 
is  not  in  substance  a  new  writ,  but  a  continuance  of  the  old 
writ ;  whereas,  as  it  appears  to  us,  strictly  and  properly,  it 
cannot  be  a  continuance,  for  it  is  not  issued  until  after  the 
old  writ  has  abated ;  and  Lord  Coke^  in  his  report  above 
referred  to,  calls  it  only  ^^quodammodo  a  continuance.*' 

The  Statute  of  Limitations,  32  Hen.  8,  c.  2,  expressly  gives 
the  power  of  suing  out  such  new  writ  in  the  case  of  the  abate- 
ment of  the  former  writ  by  death,  as  it  expressly  enacts  (^) 
"  that  the  demandant,  if  alive,  or  his  next  heir,  may  pursue 
his  action  within  one  year  next  after  such  action  or  suit 
abated,  and  shall  enjoy  all  such  advantage  to  make  their 
titles  within  the  said  one  year  as  the  demandant  in  such 
writ,  &c.,  should  or  might  have  had  in  the  said  former  action 
or  suit  From  which  it  appears  that  the  second  suit  is  not 
a  continuance  of  the  first,  but  that  the  two  suits,  the  former 
and  the  latter,  are  distinct  The  statute  21  Jac.  1,  c.  16, 
8.  4,  makes  a  similar  legislative  provision  for  the  plaintiff 
bringing  a  new  action  within  one  year  next  after  the  judg- 
ment for  the  plaintiff  has  been  reversed  by  writ  of  error. 
And  the  entire  silence  of  the  statute  now  under  con- 
sideration, when  these  exceptions  are  found  in  the  former, 
leads  to  the  conclusion  that  the  common  law  cannot  intro- 
duce  such  a  provision   in  favour  of  the  demandant ;    a 

(fl)  6  Rep.  9,  b.  (/>)  Sect.  10. 
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conclusion  to  which  the  two  cases  referred  to  in  Broohe^s 
reading  on  the  former  statute  (a),  afford  a  strong  corrobora- 
tion ;  for  in  those  cases,  it  was  held,  that,  as  the  statute 
only  made  provision  for  a  new  writ,  where  the  former  suit 
abated  by  death,  the  demandant  was  not  entitled  to  sue  out 
such  writ  by  journeys  accounts,  where  the  former  had 
abated  by  any  other  cause,  though  without  the  default  of 
the  demandant  If,  then,  where  the  statute  has  made 
actual  provision  for  a  new  writ  in  one  case,  viz.,  abatement 
by  death,  such  provision  cannot  be  extended  to  any  other 
species  of  abatement,  there  can  be  no  legal  ground  for 
qualifying  the  general  words  of  the  statute,  3  &  4  Wm.  4, 
by  introducing  an  exception  upon  which  the  act  is  alto- 
gether silent. 

Without  entering  into  the  discussion  whether  the  doc- 
trine of  journeys  accounts  applies  to  the  case  of  abatement 
by  the  death  of  a  sole  tenant,  which  is  the  case  now  under 
consideration,  we  have  arrived  at  the  conclusirm  we  have 
before  stated ;  but,  at  the  same  time,  for  the  reasons  before 
given,  wc  think  the  first  rule  must  be  discharged. 

With  respect  to  the  second  rule,  the  question  is,  whether 
the  tenant's  mise  upon  the  mere  right  can  be  joined  with 
other  pleas  which  raise  questions  of  fact  for  trial  by  an 
ordinary  jury;  and  we  think  the  two  cannot  be  joined 
together.  The  mise  is  not  projKJrly  a  plea,  but  a  defence 
of  a  peculiar  kind,  in  which  the  tenant  takes  upon  him  to 
assert  that  he  has  a  better  title  than  the  demandant.  An 
inspection  of  the  record  set  out  at  the  end  of  the  thirtl 
volume  of  B lac kstone^s  Commentaries,  would  shew,  at  once, 
how  incongruous  is  the  process  for  trial  of  the  issue  in  the 
one  case  and  in  the  other.  The  oath  administered  to  the 
recognitors  of  the  grand  assize,  is  a  different  oath  from 
that  taken  by  the  jury.  The  number  of  the  recognitors  is 
different.  Many  of  the  issues  raised  by  the  pleas  are 
involved  in  the  trial  of  the  mere  right:  and  if  it  is  supposed 
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for  a  moment  there  should  be  a  jury  to  try  the  issues,  and 
that  the  mere  right  should  be  tried  by  the  recognitors, 
great  and  inextricable  confusion  would  arise  if  the  jury 
found  one  way,  and  the  recognitors  another.  No  instance 
has  been  pointed  out  where  this  has  been  claimed  and 
allowed  as  a  matter  of  right  In  the  writ  of  right  tried  at 
Lancaster,  which  was  referred  to  as  an  authority,  it  appears 
the  issues  in  fact  were  tried  by  the  recognitors,  by  consent ; 
and  we  cannot  but  think  the  allowing  such  a  practice  by 
consent  would  be  greatly  inexpedient,  and  make  any  pro- 
ceeding against  witnesses  very  hazardous.  We  cannot, 
therefore,  without  any  authority,  introduce  a  new  practice 
upon  this  occasion,  which  is  not  improbably  the  last  writ  of 
right  that  will  be  tried.  We,  therefore,  think  the  second 
rule  must  be  made  absolute. 


Rule  to  set  aside  the  writ  and  other  proceedings 

discharged,  without  costs. 
Rule  absolute  for  the  tenant  to  elect,  within  a 

fortnight,  between  the  general  mise,  and  the 

special  pleas  contained  in  the  rule  to  plead 

several  matters. 


Redmond  v.  Smith  and  Another. 
In  an  action       i|  SSUMPSIT,  on  a  time  policy  of  insurance,  effected 

on  a  policj  .  . 

of  insurance,      upon  a  Steamboat  engaged  in  the  coasting  trade.    The  decla- 

averred  that  ration  averred  that  the  plaintiff,  by  H.  and  J.  Johnson  &  Co., 
m^rby^/S  ^^^  plaintiflTs  agents  in  that  behalf,  theretofore,  to  wit,  &c., 
Co.,  as  the 

plaintiff's  agents,  and  on  his  account,  and  for  his  benefit ;  and  that  J.  &  Co.  received  the  order 
tor  and  effected  the  policy  as  such  agents  :  Held,  on  special  demurrer,  that  a  plea  traversing 
this  averment  was  baa,  as  amounting  to  the  general  issue. 

The  defendants  pleaded,  that  the  master  of  the  vessel,  on  which  that  policy  was  effected,  had 
not  entered  into  an  agreement  in  writing  with  the  seamen,  pursuant  to  the  stat.  5  &  6  Wm.  4, 
c.  19,  8.  2,  wherefore  the  voyage  was  illegal :  Held,  on  general  demurrer,  that  the  plea  was  ill, 
as  the  non-compliance  with  the  statute  by  the  master,  did  not  make  the  voyage  itself  illegal,  or 
the  vessel  unseaworthy. 
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caused  to  be  made  a  certain  policy  of  insurance,  purporting       1844. 
thereby  that  the  said  H.  and  J.  Johnson  &  Co.,  as  well  in  their     r^^JJJ^J^ 
own  names,  as  for  and  in  the  name  or  names  of  all  and  every  »• 

person  and  persons,  to  whom  the  same  did,  might,  or  should  and  Another, 
appertain  in  part  or  in  all,  did  make  assurance,  and  cause 
themselves  and  them,  and  every  of  them,  to  be  assured 
with  and  by  the  defendants,  lost  or  not  lost,  for  the  space 
of  twelve  calendar  months.  The  declaration,  after  setting 
out  the  policy  in  the  usual  form,  then  proceeded  to  allege 
that  the  said  policy  of  insurance  was  so  made  by  the  said 
H.  and  J.  Johnson  &  Co.  as  aforesaid,  as  the  agents  of  the 
plaintiff,  and  on  his  account,  and  for  the  plaintiff's  use  and 
benefit,  and  that  the  said  H.  and  J.  Johnson  &  Co.,  did 
receive  the  order  for,  and  effect  the  said  policy  of  insurance, 
as  such  agents  as  aforesaid;  of  all  which  premises  the 
defendants  afterwards  had  notice.  And  thereupon,  after- 
wards, to  wit,  &C.,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  had  then  paid  to  the  defendants 
a  certain  sum  of  money,  to  wit,  the  sum  of  157/.  10^.,  as  a 
premium  or  reward  for  the  insurance  of  3000/.  of  and  upon 
the  premises  in  the  said  policy  of  insurance  mentioned,  and 
had  then  promised  the  defendants  to  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  contained  on  the  part 
and  behalf  of  the  insured  to  be  performed  and  fulfilled : 
the  defendants  then  promised  the  plaintiff  that  they  would 
become  and  be  insurers  to  the  plaintiff  of  the  sum  of  3000/. 
upon  the  said  premises  in  the  said  policy  of  insurance 
mentioned ;  and  would  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  mentioned  on  their  part  and  behalf, 
as  such  insurers  of  the  said  sum  of  3000/.,  to  be  performed, 
fulfilled,  and  observed:  and  the  defendants  then  became 
and  were  insurers  to  the  plaintiff,  and  then  duly  subscribed 
the  said  policy  of  insurance  as  such  insurers  of  the  said  sum 
of  3000/.,  upon  the  said  premises  in  the  said  policy  in  that 
behalf  mentioned.  The  declaration  then  stated  that  the 
plaintiff,  at  the  time  of  the  making  of  the  said  })olicy  of 
insurance,  was,  and   from  thence   continually  afterwards. 
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1844.        until  and  at  the  time  of  the  loss  thereinafter  mentioned, 

j^^jJ^JJ^     continued  to  be,  interested  in  the  said  ship  in  the  said 

»•  policy  of  insurance  mentioned,  to  a  lanre  amount,  to  wit, 

Smith  *        •»  o 

and  Another,    to  the  amount  of  all  the  moneys  by  him  ever  insured,  or 

caused   to   be   insured    thereon.      The   declaration    then 

averred  the  total  loss  of  the  steamboat,  &c. 

Second  plea.  That  the  said  policy  of  insurance  was  not 
made  by  the  said  H.  and  J.  Johnson  &  Co.,  as  agents  for 
the  plaintiff,  or  on  his  account,  or  for  his  use  and  benefit ; 
and  that  the  said  H.  and  J.  Johnson  &  Co.  did  not  receive 
the  order  for,  or  effect  the  said  policy  of  insurance,  as  such 
agents  as  aforesaid.     Conclusion  to  the  country. 

Sixth  plea.  That  the  said  policy  of  assurance  was  made 
and  that  the  said  loss  of  the  said  ship  or  vessel  happened 
afler  the  passing  of  a  certain  Act  of  Parliament  made  and 
passed  in  the  session  of  Parliament  held  in  the  5th  and  6th 
years  of  the  reign  of  his  late  Majesty,  king  William  the 
Fourth,  intituled,  "  An  Act  to  amend  and  consolidate  the 
laws  relating  to  merchant  seamen  of  the  United  Kingdom ; 
and  for  forming  and  maintaining  a  register  of  all  the  men 
engaged  in  that  service."  And  the  defendants  further  say, 
that  the  said  ship  or  vessel  was,  at  the  several  times  of 
sailing  on  the  said  voyage,  and  of  the  said  loss  in  the 
declaration  mentioned  respectively,  a  British  registered 
ship  of  the  burthen  of  eighty  tons  and  upwards ;  and  that 
the  crew  of  the  said  vessel  then  consisted  of  divers,  to  wit, 
twenty  seamen,  and  twenty  other  persons,  (not  being 
apprentices,)  and  of  one  master,  to  wit,  one  Robert  Morris 
Hunt ;  and  the  defendants  further  say,  that  there  was  not, 
at  the  time  of  the  sailing  of  the  said  ship  or  vessel  on  the 
said  voyage  in  the  declaration  mentioned,  or  at  any  other 
time  before  or  afler,  any  agreement  in  writing  with  the  said 
master,  and  the  said  seamen  and  other  persons,  or  any  or 
either  of  them,  specifying  what  monthly  or  other  wages 
each  of  such  seamen  and  other  persons,  being  part  of  the 
said  crew,  or  any  or  cither  of  them,  was  to  be  paid,  the 
capacity  in  which  he  was  lo  act,  or  the  nature  of  ihe  voyage 


TRINITY   TBRM,    7    VICT.  283 

in  which  the  said  ship  was  intended  to  be  employed ;  con-        1844. 


^ NT- 


trary  to  the  form  of  the  statute  made  and  provided  in  that     Redmond 
behalf:  wherefore  the  defendants  say,  that  the  said  voyage        ^  ^' 
was  wholly  illegal.     Verification.  *nd  Another. 

Special  demurrer  to  the  second  plea,  alleging  as  causes  of 
demurrer,  that  the  plea  amounted  to  non-assumpsit ;  that  all 
the  matters  traversed  in  the  plea,  might  be  given  in  evidence 
under  the  issue  joined  on  the  plea  of  non-assumpsit ;  and 
that  it  contained  a  negative  pregnant,  being  pregnant  with 
doubt,  whether  the  defendants,  by  their  said  second  plea, 
meant  to  say,  that  the  said  policy  of  insurance  was  not 
made  at  all ;  or  whether  the  defendants  only  meant  to  say, 
that  the  said  policy  of  insurance  was  not  made  by  the  said 
H.  and  J.  Johnson  &  Co.,  as  the  agents  for  the  plaintiff, 
or  on  his  account,  or  for  the  plaintiff's  use  and  benefiL 

To  the  sixth  plea,  there  was  a  general  demurrer;  the 
causes  of  demurrer  assigned  in  the  margin  being,  that  the 
plea  was  defective  in  substance,  as  it  alleged  no  facts 
which  would  constitute  such  illegality  in  the  voyage,  as  to 
render  the  policy  void;  and  also,  inasmuch  as  by  the 
statute,  5  &  6  Wm.  4,  c.  19,  the  agreement  required  to  be 
entered  into  with  seamen  before  any  voyage,  is  to  be 
entered  into  with  them  by  the  master  of  any  ship  or  vessel, 
and  the  penalty  for  default  is  inflicted  on  the  master ;  and 
that  the  owner  of  any  ship  or  vessel,  not  having  knowledge 
of  the  master's  default,  cannot  be  prejudiced  thereby,  so  as 
to  prevent  his  recovering  on  a  policy  effected  on  such  ship. 

Joinder  in  demurrer. 

Channelly  Serjt,  to  support  the  demurrers.  The  second 
plea  amounts  to  the  general  issue.  Sutherland  v.  Pratt  (a) 
is  precisely  in  point.  There,  to  a  declaration  on  a  policy  of 
insurance,  the  defendants  pleaded  that  the  policy  was  not 
caused  to  be  made  by  or  on  the  behalf  of  the  plaintiffs :  and 
the  Court  held  it  to  be  a  bad  plea,  as  amounting  to  a  plea 

(/I)  2  Dowl.  813,  N.  S. ;  See  S.  C.  1 1  M.  &  W.  ^19^. 
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of  non-assumpsit  This  plea  is  also  bad  on  another  ground, 
as  containing  a  negative  pregnant  With  respect  to  the 
sixth  plea,  it  raises  a  defence  founded  on  the  statute  5  &  6 
Wm.  4,  c.  19,  the  title  of  which  is  set  out  in  the  plea.  The 
second  section  enacts,  "  That  it  shall  not  be  lawful  for  any 
master  of  any  ship  or  vessel  belonging  to  any  subject  of 
His  Majesty  of  this  United  Kingdom  trading  to  parts 
beyond  the  seas,  or  of  any  British  registered  ship  of  the 
burthen  of  eighty  tons  or  upwards,  employed  in  any  of  the 
fisheries  of  the  United  Kingdom,  or  in  trading  coastwise  or 
otherwise,  to  carry  to  sea  on  any  voyage,  either  from  this 
Kingdom  or  from  any  other  place,  any  seaman  or  other 
person  as  one  of  his  crew  or  complement,  (apprentices 
excepted),  without  first  entering  into  an  agreement  in 
writing  with  every  such  seaman,  specifying  what  monthly 
or  other  wages  each  such  seaman  is  to  be  paid,  the 
capacity  in  which  he  is  to  act,  and  the  nature  of  the 
voyage  in  which  the  ship  is  intended  to  be  employed,  so 
that  the  seaman  may  have  some  means  of  judging  of  the 
probable  period  for  which  he  is  likely  to  be  engaged ;  and 
the  said  agreement  shall  contain  the  day  of  the  month  and 
year  in  which  the  same  shall  be  made,  and  shall  be  signed 
by  the  master  in  the  first  instance,  and  by  the  seaman 
respectively,  at  the  port  or  place  where  such  seaman 
shall  be  respectively  shipped ;  and  the  master  shall  cause 
the  same  to  be,  by  or  in  the  presence  of  the  party  who  is  to 
attest  their  respective  signatures  thereto,  truly  and  distinctly 
read  over  to  every  such  seaman  before  he  shall  be  required 
to  sign  the  same,  in  order  that  he  may  be  enabled  to  under- 
stand the  purport  and  meaning  of  the  engagement  he  enters 
into,  and  the  terms  to  which  he  is  bound."  The  vessel 
insured  being  a  coasting  vessel,  of  upwards  of  eighty  tons 
burthen,  the  point  raised  by  the  defendants  is,  that  there 
has  been  such  a  contravention  of  the  statute  as  to  disentitle 
the  owner  to  sue  on  this  policy  of  insurance.  It  is  sub- 
mitted, on  the  part  of  the  plaintiff,  that  the  neglect  of  the 
master  to  sign  the  articles  of  agreement  does  not  make  the 
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contract  void  between  the  shipowner  and  the  underwriters.        1S44. 
K  the  master  of  the  vessel  had  brought  an  action  against  a      rk^qnd 
seaman  for  neglecting  to  do  his  duty,  it  might  be  an  answer  ^' 

to  saj  that  no  articles  had  been  signed  between  them ;  but  and  Another, 
that  is  a  very  different  case  from  the  present  There  is  no 
pretence  here  for  saying  that  the  contract  for  the  voyage 
was  illegal,  as  might  have  been  objected  in  Svart  v.  Pow€ll{a\ 
which  vrill  probably  be  cited  for  the  defendant.  The  pre- 
sent case  is  distinguishable  from  Law  v.  Hodson  (d),  Benslty 
V.  Bignold(c\  Little  v.  Fook(d),  and  Forster  v.  Taylor  {e\ 
upon  the  ground  that  in  those  cases  the  contract  itself  was 
prohibited ;  but  here  the  statute  does  not  prohibit  the  voyage. 
In  Weiherell  v.  Jones(f\  Lord  Tenterden,  delivering  the 
judgment  of  the  Court,  observes :  "  Where  the  consideration 
and  the  matter  to  be  performed  are  both  legal,  we  are  not 
aware  that  a  plaint\^  has  ever  been  precluded  from  reco- 
vering by  an  infringement  of  the  law,  not  contemplated  by 
the  contract,  in  the  performance  of  something  to  be  done 
on  his  part"  In  the  present  case  the  law  has  been  infringed 
by  a  third  party,  and  therefore  the  plaintiff  is  in  a  still  better 
situation  than  that  referred  to  by  Lord  Tenterderu  Cope  v. 
Rmclands  {g)  is  an  authority  to  the  same  effect  There, 
Parke^  B.,  says  (A) :  "  If  the  contract  be  rendered  illegal,  it 
can  make  no  difference,  in  point  of  law,  whether  the  statute 
which  makes  it  so  has  in  view  the  protection  of  the  revenue, 
or  any  other  object.  The  sole  question  is,  whether  the 
statute  means  to  prohibit  the  contract?'* 

Bylesy  Seijt.,  contriL  The  second  plea  is  good.  It  is 
founded  on  the  stat  28  Geo.  3,  c.  5^^  which  enacts,  that  it 
shall  not  be  lawful  for  any  person  to  effect  any  policy  of 
insurance  upon  any  ship  or  goods,  without  first  inserting  in 
such  policy,  the  name  or  names,  or  the  usual  style  and  firm 

(a)  I  B.  &  Ad.  266.  3  N.  &  M.  244. 

{b)  1 1  East.  300.  (/)  3  B.  &  Ad.  226. 

(c)  5  B.  &  A.  335.  {g)  2  M.  &  W.  149. 

(d)  9  B.  &  C.  192.  (*)  Ibid,  p.  157. 

(e)  5  B.  &  Ad.  887  ;  See  S.  C. 
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1844.        of  dealing  of  one  or  more  of  the  persons  interested,  or  of 
Rbdmond     ^^^  person  or  persons  residing  in  Great  Britain,  who  shall 
«*•  receive  the  order  and  effect  such  policy.     The  name  of  the 

and  Another,  plaintiff  does  not  appear  in  this  policy,  but  only  the  names 
of  the  agents.  It  was  necessary,  therefore,  that  the  decla- 
ration should  contain  an  averment  that  Johnson  &  Co. 
insured  for  the  plaintiff's  benefit,  and  the  defendants  could 
not  put  that  allegation  in  issue  by  the  plea  of  non-assumpsit 
The  case  comes  within  the  third  rule  of  the  Reg.  Gen.,  Hil., 
4  Wra.  4,  "Assumpsit"  Under  the  issue  in  Sutherland \. 
Pratt  {a) i  or  under  the  general  issue,  a  subsequent  ratifica- 
tion would  have  been  sufficient  to  constitute  the  party  who 
effected  the  policy,  the  agent ;  but  it  would  not  be  sufficient 
under  the  present  plea.  Then,  secondly,  the  plea  does  not 
amount  to  a  negative  pregnant ;  Bell  v.  Tuckett  {b) ;  Michael 
V.  Myers  (c).  With  regard  to  the  sixth  plea,  it  is  submitted 
that  the  facts,  which  the  demurrer  admits,  disclose  an  illegal 
voyage.  It  was  conceded  in  Suart  v.  Powell  (d),  that  a  non- 
compliance with  the  Navigation  Act  would  render  a  voyage 
illegal,  and  if  the  voyage  be  illegal,  a  policy  to  insure  the 
ship,  which  is  to  perform  the  voyage,  must  be  illegal  also. 
The  statute  5  &  6  Wm.  4,  c.  19,  requires  certain  things  to 
be  done  with  a  view  to  the  public  benefit,  and  a  non-com- 
pliance with  its  requisitions  is  a  public  detriment.  In  Law  v. 
HoUingsworth  (e)  an  underwriter  was  held  to  be  discharged 
from  a  policy  of  insurance,  because  the  terms  of  having  a 
pilot  on  board,  prescribed  by  the  5  Geo.  2,  c.  20,  had  not 
been  complied  with.  That  case  was  recognised  as  an 
authority  by  Tindal^  C.  J.,  in  Sadler  v.  Dixon{f\  on  the 
ground  of  an  implied  warranty  to  observe  the  positive  requi- 
sitions of  an  act  of  Parliament.  But  further,  the  plea 
amounts  to  an  informal  plea  of  unseaworthiness,  which  is 
good  on  general  demurrer.     Unless  the  crew  and  captain 

(a)  2  Dowl.  813,  N.  S.  7  Scott,  N.  R.  444. 

(fi)  3  M.  &  G.  785 ;  See  S.  C  (cf)  1  B.  &  Ad.  266. 

4  Scott,  N.  R.  402  ;  1  Dowl.  458,  (e)  7  T.  R.  160. 

N.  S.  (/)  8  M.  &  W.  900. 

(c)  Ante,  vol.  1,  792  j  Sec  S.  C. 
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are  competent  for  the  voyage,  the  vessel  is  not  seaworthy;         1844. 

CUfford  V.  Hunter  (a),    Tait  v.  Levi  (*),   HoUingworth  v.  'j^^^J^ 
Brodrick  (c).     There  is  an  implied  warranty  on  the  part  of  »• 

those  who  sign  the  policy,  that  they  will  comply  with  the  and  Another, 
provisions  of  the  act  of  Parliament,  and  prevent  desertion 
among  the  crew,  by  signing  proper  articles  of  agreement. 


Channelly  Serjt.,  replied. 

TmDAL,  C.  J. — The  defendants  in  this  case  have  pleaded, 
amongst  others,  two  pleas,  which  have  been  demurred  to  by 
the  plaintiff.  One  of  these  pleas  puts  in  issue  an  averment 
in  the  declaration,  "  that  the  policy  of  insurance  was  made 
by  H.  and  J.  Johnson  &  Co.,  as  the  agents  for  the  plaintiff, 
and  on  his  account,  and  for  the  plaintiff's  use  and  benefit ; 
and  that  the  said  H.  and  J.  Johnson  &  Co.,  did  receive  the 
order  for,  and  effect  the  said  policy  of  insurance,  as  such 
agents  as  aforesaid."  The  plaintiff  has  demurred  to  that 
plea  on  the  ground  that  it  amounts  to  the  general  issue, 
since  all  the  matters  traversed  therein  might  be  given  in 
evidence  under  non-assumpsit;  and  I  am  of  opinion,  that  this 
objection  is  well  founded.  There  can  be  no  doubt,  that  the 
promise  itself,  and  the  consideration  alleged,  are  put  in  issue 
by  the  plea  of  non-assumpsit.  What  we  have  to  see,  there- 
fore, is,  what  the  consideration  is  alleged  to  be,  and  whether 
the  consideration,  as  alleged,  is  traversed  or  not  The  decla- 
ration begins  by  stating  that  the  plaintiff,  by  certain  persons 
called  or  known  by  the  name,  style,  and  firm  of  H.  and  J. 
Johnson  &  Co.,  the  plaintiff's  agents  in  that  behalf,  caused 
to  be  made  a  certain  policy  of  insurance,  and  that  the  said 
policy  of  insurance  was  so  made  by  the  said  H.  and  J.  John- 
son &  Co.,  as  the  agents  for  the  plaintiff,  and  on  his  account, 
and  for  his  use  and  benefit ;  and  that  the  said  H.  and  J. 
Johnson  &  Co.,  did  receive  the  order  and  effect  the  said 
policy  of  insurance  as  such  agents.     It  appears,  therefore. 


(a)  M.  &  M.  103. 
{b)  14  East,  481. 


(c)  7  A.  &E.  40;  SeeS.C.  2 
N.  &  P.  608. 
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1844.       on  the  face  of  this  declaration  that  the  policy  was  effected 
^^^^JJJ"^    in  the  names  of  H.  and  J.  Johnson  &  Co.,  as  the  agents  of 
»•  the  plaintiff;  and  the  policy  itself,  which  it  set  out  in  the 

and  Another,  declaration,  purports  to  be  made  not  only  in  the  names  of 
Johnson  &  Co.,  but  in  the  names  of  the  persons  interested 
therein.  Now,  when  we  come  to  the  consideration  for  the 
mutual  promises,  the  declaration  runs  thus:  "in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendants, 
had  paid  to  them  the  sum  of  157/.  10^.  as  premium,  and 
had  promised  the  defendants  to  perform  and  fulfil  all  things 
on  the  part  of  the  insured  to  be  performed  and  fulfilled,  the 
defendants  promised  that  they  would  perform  all  things  on 
their  part  to  be  performed,  as  insurers  of  the  sum  of  3000i!." 
Upon  a  plea  of  non-assumpsit  to  this  declaration,  the  plaintiff 
would  be  called  upon  to  shew  by  evidence  that  Johnson  & 
Co.,  in  their  own  names,  made  such  an  insurance  as  that 
alleged,  and  that  they  did  so  as  his  agents ;  which  is  the 
same  issue  as  that  which  is  made  the  subject  of  traverse  in 
this  plea.  I  do  not  agree  with  what  has  been  said  at  the 
Bar,  that  it  would  be  necessary,  under  this  traverse,  to  shew 
that  Johnson  &  Co.  were  the  plaintiff's  agents  at  the  very 
time  when  the  policy  was  effected;  whereas,  under  a  plea  of 
non-assumpsit,  a  subsequent  ratification  of  the  agency  would 
be  su£Bcient.  I  cannot  see  any  distinction  between  the  two 
cases ;  if  ratification  were  sufficient  in  one  instance,  it  would 
be  also  in  the  other.  It  therefore  seems  to  me  that  the 
first  ground  of  objection  which  has  been  taken  is  good,  and 
that  the  demurrer  to  the  seoond  plea  must  be  allowed  to 
prevail.  On  the  part  of  the  plaintiff,  the  case  of  Sutherland 
V.  Pratt  {a)  was  cited,  and  it  appears  to  me  to  be  an  autho- 
rity quite  in  point.  With  regard  to  the  sixth  plea,  the 
defendants  allege  as  an  answer  to  this  action,  that  the  policy 
was  effected  on  an  illegal  voyage,  owing  to  a  non-compliance 
with  the  provisions  of  the  stat.  5&6  Wm.  4,  c.  19.  There 
can  be  no  doubt  that  a  policy  on  an  illegal  voyage  is  void, 

(a)  2  Dowl.  S13,  N.  S. ;  See  S  C.  11  M.  &  W.  296. 
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and  cannot  be  enforced ;  for  it  would  be  singular,  if,  when  1844. 
the  contract  for  the  voyage  itself  is  void,  a  collateral  contract  rkdmond 
for  indemnity  on  the  voyage  should  not  be  void  also.  Where  g  ^' 
therefore,  the  voyage  is  illegal,  the  contract  for  a  policy  of  and  Another. 
insurance  follows  the  fate  of  the  contract  for  the  voyage. 
There  are  a  great  many  cases  in  which  policies  could  not 
be  enforced,  because  the  voyage  which  may  be  undertaken, 
would  be  illegal.  Thus  any  policy  upon  a  voyage  contra- 
vening the  provisions  of  the  Convoy  Act,  in  time  of  war,  or 
those  statutes  which  govern  the  East  India  or  South  Sea 
Companies,  or  the  General  Navigation  Act,  would  be  void ; 
because  these  acts  have  reference  to  matters  of  general  public 
policy.  It  appears  to  me,  however,  that  the  provisions  of 
the  present  act  were  made  for  a  collateral  purpose  only,  and 
therefore  the  policy  in  question  is  completely  removed  from 
the  objection  of  illegality.  The  object  of  the  act  seems  to 
be  to  give  a  readier  mode  to  seamen  of  enforcing  agreements 
with  the  masters  of  vessels,  and  to  prevent  their  being  im* 
posed  upon.  It  enacts,  therefore,  that  it  shall  not  be  lawful 
for  any  master  to  carry  to  sea  any  seamen  without  first 
entering  into  an  agreement  in  writing;  and  the  master  is 
liable  to  a  penalty  in  case  of  default  It  appears  to  me, 
however,  that  a  non-compliance  with  this  regulation  on  the 
part  of  the  master  does  not  make  the  voyage  itself  illegal ; 
but  only  furnishes  occasion  for  a  proceeding  against  the 
master.  It  was  argued,  in  addition,  that  the  plea  was  in 
effect  a  plea  of  unseaworthiness ;  but  there  is  nothing  in  the 
plea  to  make  out  such  a  defence.  There  is  nothing  to  shew 
that  the  crew  was  insufficient,  or  that  the  master  was 
wanting  in  skill  Upon  both  pleas,  therefore,  I  think  that 
judgment  ought  to  be  given  for  the  plaintiff. 

CoLTMAN,  J. — With  respect  to  the  second  plea,  the 
question  is,  whether  the  defence  which  it  sets  up  would  be 
admissible  under  the  plea  of  non-assumpsit,  or  whether  it 
ought  to  be  pleaded  specially.     This  turns  upon  the  new 

VOL.   II.  u  D.   &   L. 
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184-i. 

*— V ' 

Redmond 

r. 

Smith 

and  Another. 


Pleading  Rules,  Reg.  Gen.,  Hil.,  4  Wm.  4,  Rules  1  and  3, 
^assumpsit'  The  latter  rule  states  that  ^^all  matters  in 
confession  and  avoidance,  including  not  only  those  by  way 
of  discharge,  but  those  which  shew  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded."  The  question 
which  arises  upon  that  rule  is,  whether  this  plea  is  in  the 
nature  of  a  plea  in  confession  and  avoidance,  or  sets  out 
matters  making  the  transaction  void  or  voidable  on  the 
ground  of  fraud  or  otherwise.  It  appears  to  me  not  to  be  a 
plea  of  either  description.  The  allegation  in  the  declaration 
is  that  Johnson  &  Co.,  the  plaintiff's  agents  in  that  behalf, 
made  the  policy  of  insurance.  Where  there  is  no  express 
contract  by  the  party  interested,  but  the  contract  is  made 
through  the  intervention  of  an  agent,  the  power  of  the  agent 
to  make  that  contract  is  necessarily  involved,  and  is  put  in 
issue  by  non-assumpsit  As  to  the  sixth  plea,  the  question 
which  arises  is,  whether  the  voyage  is  illegal,  in  consequence 
of  the  neglect  of  the  captain  to  comply  with  the  provisions 
of  the  act  of  Parliament.  It  is  admitted  that  the  contract 
of  insurance  was  not  illegal  originally ;  but  it  is  supposed  that 
something  occurred  afterwards  which  rendered  the  voyage 
illegal,  and  consequently  made  the  policy  void.  But  does 
the  act  of  Parliament  make  the  voyage  illegal,  in  consequence 
of  the  master's  default  ?  It  is  true  that  the  jecond  section 
of  the  statute  prohibits  the  captain  from  taking  on  board  any 
seaman  whose  name,  &c.  is  not  properly  inserted  in  the 
ship's  articles ;  and  the  ai^ument  for  the  defendants  seems  to 
go  to  this  extent,  that  if  there  be  one  person  on  board  who 
has  not  signed  the  articles,  the  voyage  would  be  illegal,  and 
the  contract  void.  That  seems  to  me  a  proposition  of  a 
very  startling  nature,  and  one  which  was  not  contemplated 
by  the  Statute.  If  we  look  at  the  act,  the  object  of  it  is 
pretty  distinctly  stated  in  the  second  section  to  be  "  in  order 
that  the  seaman  may  be  able  to  understand  the  purport 
and  meaning  of  the  engagement  he  enters  into,  and  the 
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terms  to  which  he  is  bound."     The  object,  therefore,  which        1»44. 
the  statute  had  in  view,  was  not  a  matter  of  public  regulation,      r^JJJJ^J^ 
afiecting  the  interests  of  the  kingdom  or  the  public  generally ;  ^' 

but  was  simply  intended  to  prevent  seamen  being  imposed  «nJ  Another. 
upoo  in  respect  either  of  the  duration  of  the  voyage,  the 
services  which  they  might  be  called  upon  to  perform,  or  the 
remuneration  which  they  were  entitled  to  receive.  For  the 
purpose  of  enforcing  this  regulation  various  penalties  are 
inflicted;  and  although  this  latter  circumstance  does  not 
shew  that  there  is  to  be  no  other  remedy,  it  throws  some  light 
upon  the  intention  of  the  statute.  With  regard  to  the  other 
ground  on  which  this  policy  has  been  attacked,  viz.  that  the 
ship  was  rendered  unseaworthy  by  the  neglect  of  the  master, 
in  not  having  signed  articles  of  agreement  with  some  of  the 
seamen,  no  case  has  been  cited  to  shew  that  unseaworthiness 
embraces  such  a  state  of  facts  as  that  disclosed  here.  To 
make  a  ship  unseaworthy,  it  would  be  su£Bcient  that  she 
had  not  a  competent  crew ;  but  I  can  see  nothing  in  the 
non-signature  of  the  ship's  articles  which  would  prevent  the 
crew  from  keeping  the  vessel  afloat 

Judgment  for  the  Plaintiff. 


Kaye  v.  Dutton. 

A  SSUMPSIT.  The  declaration  stated,  that  by  a  certain  The  pliintiff 
agreement  and  instrument  in  writing,  made  by  the  defendant,  ^~^^|^ 
heretofore,  to  wit,  &c.,  after  reciting  that  P.  M.  Whitnall,  ^y  the  defend- 

^  ant,  which 

recited  that  an 
estate  had  been  mortgaged  by  W.,  since  deceased  ;  that  plaintiff  had  joined  in  a  bond  as  a  col- 
lateral securi^r  for  the  mortgage  mone^,  and  had  ajfterwaras  been  compelled  to  pay  off  a  portion 
of  it ;  that  defendant  had  taken  upon  himself  the  management  of  W.*s  affairs,  had  repaid  plaintiff 
part  of  the  money  which  he  had  paid,  and  had  agreed  to  pay  him  the  residue  out  of  the  proceeds 
of  the  mortgaged  property  when  sold,  and  in  the  meantime  to  appropriate  the  rents  of  the  pre- 
mises to  the  payment  of  the  same  sum  as  that  for  which  plaintiff  nad  a  lien  on  the  premises  ;  that 
ddendant  had  requested  plaintiff  to  release  and  convey  his  interest  to  A.  and  H.,  and  that  he  had 
done  so,  resenring  to  himself  a  lien  on  the  property  as  aforesaid.  The  amement  then  stated 
that,  in  consideration  of  plaintiff  having  paid  the  said  mone^,  and  baring  released  and  conveyed 
all  his  interest  to  A.  and  H.,  reserving  to  himself  the  said  lien,  defendant  undertook  and  agreed 
to  repay  him  the  remainder  of  the  sum  so  paid  by  him  :  Held,  on  demurrer,  that  the  declantion 
was  bad,  as  it  disclosed  no  consideration  for  defendant's  promise. 

U   2 
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1844.  in  his  lifetime,  released  and  assured  by  deeds  of  the  30th 
and  3 1st  of  May,  1832,  his  freehold  dwelling-houses  and 
hereditaments  at  W.,  unto  R.  R.  and  H.  B.,  their  heirs 
and  assigns,  by  way  of  mortgage,  to  secure  the  repayment 
of  3500/. ;  after  also  reciting  that  the  said  R.  R.  and  H.  B., 
required  the  said  P.  M.  Whitnall  to  obtain  the  plaintiff  to 
join  him  m  a  bond,  as  a  collateral  security,  to  further  secure 
the  repayment  of  the  said  sum  of  3500/.  and  interest;  and 
also  reciting  that  the  defendant  had,  since  the  death  of  the 
said  P.  M.  Whitnall,  taken  upon  himself  the  management 
of  the  estate  of  the  said  P.  M.  Whitnall,  and  had  paid  to 
the  said  R.  R.  and  H.  B.,  the  sum  of  3370/. ;  and  also 
reciting  that  R.  R.  and  H.  B.  had  called  on  the  plaintiff  for 
payment  of  the  said  mortgage,  as  he  was  surety  for  the  said 
P.  M.  Whitnall  in  the  said  bond,  and  that  the  plaintiff  paid 
R.  R.  and  H.  B.  130/.  on  the  1st  of  May,  1835 ;  and  also 
reciting  that  the  defendant  had  repaid  the  plaintiff  the  sum 
of  48/.,  leaving  due  to  him  the  sum  of  821,  and  that  such 
last  mentioned  amount  the  defendant  had  agreed  to  repay 
to  the  plaintiff,  out  of  the  monies  which  might  arise  from 
the  sale  of  the  said  hereditaments,  when  the  same  should 
be  sold,  and  in  the  meantime  to  appropriate  the  rents  of 
the  said  hereditaments  towards  payment  of  the  said  sum, 
as  the  plaintiff  had  a  lien  on  the  said  hereditaments,  for  the 
said  sum  of  82/. ;  and  also  reciting,  that  the  defendant  had 
requested  the  plaintiff  to  release  and  convey  all  his  estate 
and  interest  in  the  said  hereditaments  to  Alison  and  Lenox, 
and  which  the  plaintiff  had  already  done,  (reserving  to  him- 
self a  lien  on  the  said  property  as  aforesaid):  it  was,  by  the 
said  agreement,  or  instrument  in  writing,  witnessed,  that  in 
consideration  of  the  plaintiff  having  ps^id  to  the  said  R.  R. 
and  H.  B.  the  said  sum  of  130/.,  in  part  discharge  of  the 
said  mortgage,  and  in  consideration  of  the  plaintiff  having 
released  and  conveyed  all  his  estate  and  interest  in  the  said 
hereditaments  to  Alison  and  Lenox,  (reserving  to  himself 
the  said  lien) ;  and  in  order  to  secure  to  the  plaintiff  the 
repayment  of  the  said  sum  of  82/1;  the  defendant  did  thereby 
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undertake  and  agree  with  the  plaintiff,  his  executors^  1844. 
administrators,  and  assigns,  to  repay  to  him  or  them  the 
said  sum  of  82/.,  with  interest  thereon,  out  of  the  proceeds 
to  arise  from  the  sale  of  the  said  hereditaments,  when  the 
same  should  be  sold,  and  in  the  meantime,  and  until  such 
sale  was  effected,  to  appropriate  the  rents  of  the  said  here- 
ditaments in  liquidation  of  the  sum  so  due  to  the  plaintiff. 
The  declaration  then,  after  stating  the  defendant's  promise, 
in  consideration  of  the  premises,  to  perform  the  agreement, 
went  on  to  allege  that  after  the  agreement  was  made,  and 
before  the  said  sale  was  effected,  to  wit,  &c.,  and  before  the 
commencement  of  this  suit,  the  defendant  received  the  said 
rents  in  the  agreement  mentioned,  to  a  large  amount,  to 
wit,  &C.,  which  he  could,  and  might,  and  ought,  according 
to  the  said  agreement,  to  have  appropriated  in  liquidation 
of,  and  which  were  sufficient  to  liquidate,  the  said  sum  of 
82/.  so  due  to  the  plaintiff.  Breach,  that  the  defendant 
would  not,  although  often  requested,  &c.,  appropriate  the 
said  rents  so  received  by  him,  or  any  part  thereof,  in  liqui- 
dation of  the  said  sum  of  82/.  so  due  to  the  plaintiff,  or  pay 
the  same  rents  or  any  pan  thereof  to  the  plaintiff,  on 
account  or  in  discharge,  or  part  discharge,  of  that  sura  of 
money,  or  otherwise  howsoever,  but  wholly  refused  so 
to  do. 

The  defendant  pleaded,  inter  alia,  two  special  pleas,  and 
demurred  specially  to  the  replication  to  those  pleas ;  but  as 
it  was  admitted  by  the  counsel  for  the  defendant  that  the 
pleas  could  not  be  supported,  the  arguments  were  directed 
entirely  to  the  sufficiency  of  the  declaration. 

Dmdingy  Seijt.,  (in  Easter  Term)  for  the  defendant 
The  declaration  is  bad,  as  it  discloses  no  sufficient  con- 
sideration for  the  promise  alleged.  The  declaration  states 
that  the  defendant  promised,  '^in  consideration  of  the 
premises,"  and  it  clearly  appears  that  the  only  interest 
which  the  plaintiff  had  in  the  estate,  was  a  lien  on  it  in 
equity.     To  say,  therefore,  that  he  released  all  his  interest. 
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1844.       except  his  lien,  is  to  say  that  he  has  released  nothing.     He 
Kayj?        cited  Copis  v.  Middkton  (a),  and  Wilkinson  v.  Oliveira  (6). 
^'  In  the  latter  case  it  was  held,  that  the  mere  giving  of  a  letter 

to  the  defendant,  whereby  the  defendant  was  enabled  to 
determine  certain  controversies,  and  obtained  a  large  por- 
tion of  a  third  party's  effects,  was  a  sufficient  consideration 
to  sustain   the  promise  alleged;   but  here  the  plaintiff 
assigned  no  interest  whatever.     Secondly,  assuming  that 
the  declaration  discloses  any  consideration,  it  is  only  a  moral 
consideration,  and  the  promise  founded  upon  it  is  nudum 
pactum.    The  consideration  being  executed,  the  declaration 
would  undoubtedly  be  bad,  if  it  did  not  allege  that  the 
consideration  moved  at  the  request  of  the  defendant;  but  it 
does  not  follow  that  the  introduction  of  the  words  '^  that 
the  defendant  requested  the  plaintiff  to  release  and  convey," 
will  make  a  defective  consideration  sufficient.     Where  the 
words  *'  at  the  request  of  the  defendant,'*  have  been  held  to 
sustain  a  subsequent  promise,  the  consideration  has  been 
executory;    Lampleigh  v.   Braithwait {c).      In   Docket  v. 
Voyel(d\  Barker  v.  Halifax{e)y  and  Jeremy  y.  Goochman(f), 
the  declaration  alleged  a  past  consideration ;  and  in  each  of 
those  cases,  it  was  held,  that  the  consideration  did  not 
support  a  subsequent  promise.     Even  if  the  promise  be 
express,  an  executed  consideration  will   not  support   it: 
unless  the  express  promise  be  one  which  the  law  itself  will 
imply.     Therefore,  in  the  case  of  a  barrister,  or  a  physician, 
a  promise  to  pay  after  the  render  of  services,  is  nudum 
pactum,  Veitch  v.  Russell (ff).     No  promise  arises  by  impli- 
cation of  law  from  the  facts  alleged  upon  this  record.     He 
referred  to  Brown  v.    Crump  (h).  Granger  v.    Collins  (i)^ 

(a)  Turn.  &  Ruse.  224.  Moore,  643. 
(6)  1  Bing.  N.  C.  490 ;  See  S.  C.  (<?)  Cro.  Eliz.  741 . 

1  Scott,  461.  (/)  Ibid.  442. 

(c)  Hob.  105 ;  See  S.  C.  Moore,         (y)  3  Q.  B.  928 ;  S.  C.  3  G.  & 
S66.     And  see  the  note  to  this  D.  198. 

case,  in  1  Smith's  Leading  Cases,  (A)  1  Marsh.  567. 

p.  70.  (t)  6  M.  &  W.  458. 

(d)  Cro.  £iiz.  885 ;  See  S.  C. 
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Hopkins  V.   Logan  {a)y  Jackson  v.    CoblnniJ})^  Roscorla  v.         1844. 
Thomas  (c).  ^~^::^ 


Channel^  Serjt,  contra.     The  declaration  b  good.     It 
may  be  conceded  for  the  purposes  of  the  ai^ument,  that  a 
moral  consideration  would  not  be  sufficient  to  support  a 
promise ;  but  here  there  is  a  sufficient  legal  consideration 
shewn.     It  is  not  competent  to  the  defendant  to  say,  that 
there  was  no  interest  released  and  conveyed  by  the  plaintiff, 
inasmuch  as  he  has  signed  an  agreement,  admitting  that 
the  plaintiff  did  release  some  interest  in  the  mortgaged  pre- 
mises.    There  is  certainly  a  difficulty  in  the  words  "re- 
serving to  himself  the  said  lien ;"  but  it  is  submitted,  that 
either  these  words  must  be  rejected  as  inconsistent  with 
the  preceding  allegation,  or  they  must  receive  such  a  con- 
struction as  will  make  them  consistent  with  it.     The  fair 
meaning  of  these  words  is,  that   although   the   plaintiff 
parted  with  all  his  interest  in  the  property  to  Allison  and 
Lepox,  and  had  parted  with  his  lien  so  far  as  they  were 
concerned ;  he  yet  retained  a  Hen  as  between  himself  and 
the  defendant.     There  is,  therefore,  a  sufficient  legal  con- 
sideration.    In  Granger  v.  CoUinSy  and  the  other  cases  cited 
for  the  defendant,  there  was  a  limited  liability  arising  from 
the  relation  to  the  parties,  and  tiie  promise  averred  in  the 
declaration  was   larger   than    that   which    the  law   would 
imply.    As  to  the  consideration  being  past  in  the  present 
case,  there  has  been  a  previous  request,  and,  therefore,  the 
consideration,  although  executed,  will  support  a  subsequent 
promise,  Osborne  v.  Rogers  (rf),  Eastwwxi  v.  Kenyon  {e). 

Cur.  adv,  vult. 

TiNDAL,C  J,,now  delivered  the  judgment  of  the  Court  (/). 

(a)  5  M.  &  W.  241 ;  See  S.  C.  G.  &  D.  508. 
7  Dowl.  360.  (d)  I  Wms.  Saund.  264. 

(6)  8  M.  &  W.  790;  See  S.  C.  {e)  11  A.  &  E.  438 ;  See  S,  C. 

lDowl.96,  N.S.  3P.  &D.  276. 

{c)  3  Q.  B.  234;  See  S.  C.  2  {/)  In  Trinity  Vacation. 


V, 
DUTTON. 
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1844.       — This  was  a  declaration  in  assumpsit  upon  a  sixjcial  agree- 
Kaye        nient,  to  which  the  defendant  pleaded,  amongst  others,  two 
J.  ^'  special  pleas,  namely,  the  fourth  and  fifth  pleas,  to  which 

the  plaintiiF  demurred ;  and  the  defendant  demurred  spe- 
cially to  the  plaintiff's  replication  to  the  third  plea.  But  it 
is  unnecessary  to  advert  to  the  particular  state  of  the  plead- 
ings ;  as  it  was  admitted  by  my  brother  Dawling,  on  the 
ailment  for  the  defendant,  upon  an  objection  taken  to  the 
fourth  and  fifth  pleas,  that  he  could  not  support  the  pleas  ; 
and  the  whole  argument  before  us  turned  on  the  sufficiency 
of  the  declaration. 

Two  objections  were  made  to  the  declaration.  First,  that 
it  did  not  show  any  consideration  for  the  promise  made  by 
the  defendant  Secondly,  that  the  promise  was  laid  in 
respect  of  an  executed  consideration,  but  was  not  such  a 
promise  as  would  have  been  implied  by  law  from  that  con- 
sideration ;  and  that,  in  point  of  law,  an  executed  conside- 
ration will  support  no  promise,  although  express,  other  than 
that  which  the  law  itself  would  have  implied.  The  cases 
cited  by  the  defendant,  viz. :  Brown  v.  Crump  (a).  Granger 
V.  Collins  (6),  Hopkins  v.  Logan  (c),  Jackson  v.  Cohhin (d), 
and  Roscoria  v,  Thomas  (e),  certainly  support  that  proposi- 
tion to  this  extent — that,  where  the  consideration  is  one  from 
which  a  promise  is  by  law  implied,  there  no  express  promise 
made  in  respect  of  that  consideration  after  it  has  been 
executed,  differing  from  that  which  by  law  would  be  implied, 
can  be  enforced.  But  these  cases  may  have  proceeded  upon 
the  principle  that  the  consideration  was  exhausted  by  the 
promise  implied  by  law,  from  the  very  execution  of  it ;  and 
consequently  any  promise  made  afterwards  must  be  nudum 
pactum,  there  remaining  no  consideration  to  support  it. 
But  the  case  may  perhaps  be  different  where  there  is  a  con- 
sideration from  which  no  promise  would  be  implied  by  law ; 
that  is,  where  the  party  suing  has  sustained  a  detriment  to 
himself,  or  conferred  a  benefit  to  the  defendant,  at  his 

(a)  1  Marsh.  567.  id)  8  M.  &  W.  790. 

(b)  6  M.  &  W.  458.  (<?)  3  Q.  B.  234. 

(c)  5  M.  &  W.  241. 
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request,  under  circumstances  which  would  not  raise  any  1844. 
implied  promise.  In  such  cases  it  appears  to  have  been  Kayk 
held  in  some  instances,  that  the  act  done  at  the  request  of  »• 

the  party  charged,  is  a  sufficient  consideration  to  render 
binding  a  promise  afterwards  made  by  him  in  respect  of  the 
act  so  done.  Hunt  v.  Bate  (ex),  and  several  cases  mentioned 
in  the  margin  of  the  report  of  that  case,  seem  to  go  to  that 
extent :  as  also  do  some  others  collected  in  RolL  Ahr.y  tit 
^^Action  8ur  Ca8€^{Q),  But  it  is  not  necessary  that  we  should 
pronounce  any  opinion  upon  that  point ;  for,  assuming  it  to 
be  sufficiently  alleged  that  the  plaintiff  released  and  conveyed 
his  interest  at  the  request  of  the  defendant,  yet  it  does  not 
appear  that  he  had  any  interest  which  passed  by  such 
release  and  conveyance.  The  declaration  is  founded  on  an 
agreement  which  recites  that  a  certain  estate  had  been  mort- 
gaged by  one  Whitnall,  since  deceased ;  and  that  the  plaintiff 
had  joined  in  a  bond  as  a  collateral  security  for  the  mortgage 
money,  and  had  afterwards  been  compelled  to  pay  off  a  por- 
tion of  it ;  that  the  defendant  had  taken  upon  himself  the 
management  of  Whitnall's  affairs,  had  repaid  to  the  plaintiff 
part  of  the  money  which  he  had  paid,  and  had  agreed  to 
pay  him  the  residue  out  of  the  proceeds  of  the  mortgaged 
property  when  sold,  and  in  the  meantime  to  appropriate  the 
rents  of  the  premises  to  the  payment  of  the  same  sum  as 
that  for  which  the  plaintiff  had  a  lien  on  the  said  premises. 
Thus  far  there  is  nothing  to  shew  that  the  plaintiff  had  any 
other  interest  than  his  lien.  The  agreement  then  recites 
that  the  defendant  had  requested  the  plaintiff  so  to  release 
and  convey  his  interest  to  Alison  and  Lenox,  and  that  he 
had  done  so,  reserving  to  himself  a  lien  on  the  property  as 
aforesaid,  that  is,  reserving  to  himself  the  only  interest  that 
he  is  shewn  to  have  had.  The  agreement  then  proceeds  to 
state,  that,  in  consideration  of  the  plaintiff  having  paid  the 
money,  and  having  released  and  conveyed  all  his  estate  and 
interest  to  Alison  and  Lenox,  reserving  to  himself  the  said 

(a)  Dyer,  272,  a. 
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s. 


1844.        lien,  the  defendant  undertook  and  agreed,  &c.     Now,  the 
"^yg         payment  of  the  money  by  the  plaintiff  would  be  no  con- 
9'  sideration  for  the  defendant's  promise;   and  the  alleged 

release  and  conveyance  was,  again,  no  consideration ;  for  it 
does  not  appear  that  the  plaintiff  parted  with  anything  by 
it.  For  the  plaintiff,  it  was  contended,  that  he  must  be  taken 
to  have  parted  with  his  lien  on  the  property,  reserving  only 
his  right  to  call  on  the  defendant  to  pay  him  out  of  the  pro- 
ceeds of  the  estate,  when  sold,  and  in  the  meantime  to 
appropriate  the  rents  to  the  same  object ;  but  we  cannot 
put  that  construction  on  the  agreement,  which  expressly 
speaks  of  the  lien  reserved  as  the  same  lien  which  the 
plaintiff  had  before.  Such  being,  in  our  judgment,  the 
effect  of  the  agreement  set  out  in  the  declaration,  the  case 
resembles  that  of  Edwards  v.  Baugh  (a).  There  the  decla- 
ration alleged  that  certain  disputes  and  controversies  were 
pending  between  the  plaintiff  and  the  defendant,  as  to 
whether  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum  of  money,  and  thereupon,  in  consideration  that 
the  plaintiff  would  promise  the  defendant  not  to  sue  him 
for  the  recovery  of  the  sum  in  dispute,  and  would  accept  a 
smaller  sum  in  full  satisfaction,  the  defendant  promised  to 
pay  such  smaller  sum.  On  general  demurrer,  the  decla- 
ration was  held  bad,  because  it  did  not  allege  that  any  debt 
was  due  from  the  defendant  to  the  plaintiff,  or  that  any 
action  had  been  commenced  for  the  recovery  of  any  sum 
claimed.  So  in  the  present  case,  as  the  declaration  does 
not  shew  that  the  plaintiff  had  any  interest  in  the  premises, 
except  that  which  he  reserved,  it  does  not  appear  that  his 
release  and  conveyance,  although  executed  at  the  defend- 
ant's request,  formed  any  legal  consideration  for  the  promise 
alleged  to  have  been  made  by  the  latter.  Our  judgment, 
therefore,  must  be  for  the  defendant. 

Judgment  for  the  Defendant. 

(a)  11  M.  &  W.  641  ;  See  S.  C.  ante,  Vol.  1,  p.  304. 
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Edwards  v.  Bates,  and  Another. 
UEBT  for  money  had  and  received,  and  on  an  account  The  plaintiff 

,  tasigned  to  the 

Stated.  defendants,  by 

Plea,  never  indebted.  j^f^^t? 

At  the  trial  before  Mauky  J.,  at  the  sittings  in  Middlesex  ttpontrMt,firrt, 

-»       •         -w^  rT\  It  ^  P*^  costs 

during  Easter  Term,  an  agreement  under  seal  was  given  in  and  char^  of 
evidence,  bearing  date  the  23rd  of  July,  1841,  and  made  secondly,  to  pay 
between  the  plaintiff  of  the  first  part,  William  Baker  of  the  Se^pWifftT 
second  part,  John  Bates,  one  of  the  defendants,  described  •  Banking 

Company,  not 

as  the  public  officer  of  the  West  of  England  and   South  exceeding 

i^On/.  •  inmllv 

Wales  District  Banking  Company,  of  the  third  part,  and  the  to  pay  the  swl 
said  John  Bates  and  one  Savory,  the  defendants,  of  the  {hr^Udntiffl*** 
fourth  part.  The  deed  recited  that  a  debt  of  2040£  had  Thedefendanu 
been  proved  in  Chancery,  in  a  cause  then  depending,  and  758/.  ander  this 
was  due  to  the  plaintiff  and  William  Baker,  as  partners,  in  Sfftw^Cuhe 
equal  moieties ;  and  afker  further  recitine  a  dissolution  of  their  f^^nt  action 

^  ^  for  money  had 

partnership,  and  that  the  plaintiff  had  a  banking  account  andreoei?edto 

with  the  aforesaid  banking  company,  and  was  indebted  to  JL^'proof  of 


them  in  a  large  sum  of  money,  and  that  they  had  agreed  to  JStuSTnw  of 
continue  to  be  his  bankers,  on  the  terms  that  his  moiety  of  **»«  precise 

*^         amoant  to 

the  aforesaid  debt  should  be  assigned  to  the  defendants,  in  which  the 
manner  hereinafter  contained ;  it  was  witnessed,  that  in  L*entitled!** 
pursuance  of  the  said  agreement,  and  in  consideration  of  ,j,-P"'  ^"J*^ 
the  premises,  and  for  securine  the  payment  of  all  and  every  •nd  received 

A  ir  A  .     i  ATI.'        would  not  He 

sum  and  sums  oi  money  due  or  to  become  due  from  him,  against  the 
the  plaintiff,  to  the  person  or  persons  for  the  time  being  theTrost  w'aT 
constituting  the  firm  of  the  said  bank,  not  exceeding  in  the  '^^ll^P^^; 
whole  on  the  balance  of  accounts  the  principal  sum  of  500L  that  the  de.' 
the  plaintiff  assigned  to  the  defendants  the  said  undivided  avaiUhem*^ 
moiety  of  the  said  debt,  with  trusts  for  sale.     By  a  proviso  ^^J^  ^^^^ 
in  the  deed  it  was  declared  that  the  defendants  should,  out  **»«  contract 
of  the  monies  to  be  received  by  them,  in  the  first  place,  under  the 
deduct,  retain,  and  pay  all  costs,  charges,  and  expenses  ^^TheVropcV 
attending  any  such  sale  or  sales  as  aforesaid,  and  also  the  f®*""*  ?^  *^***'". 

..         .  .  insuchacaseii 

costs  attending  the  preparation  of  the  assignment,  or  in  any  covenant  upon 

the  deed ;  per 
Cres»welt,  J. 
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manner  relating  thereto,  or  to  the  trusts  thereby  created : 
and  in  the  next  place,  should  pay  to  the  said  banking  com- 
pany, or  to  their  assigns,  all  sums  of  money  due  or  to  become 
due  from  the  plaintiff  to  the  said  banking  company,  in  respect 
of  any  bills  of  exchange,  promissory  notes,  drafts,  or  other 
securities  held  or  discounted  by  the  said  banking  company, 
not  exceeding  on  the  ultimate  balance  of  accounts  the  prin- 
cipal sum  of  5001 ;  and  in  the  last  place,  should  pay  over 
the  surplus  (if  any)  of  the  proceeds  to  the  plaintiff,  his 
executors,  administrators,  or  assigns. 

It  appeared  that  on  the  7th  of  April,  1844,  the  defendants 
received  from  the  fund  which  was  the  subject  of  the  trust 
deed  7582. ;  and  on  the  10th  of  April  the  present  action  was 
brought*  No  account  had  been  stated  between  the  plaintiff 
and  the  defendants,  and  there  was  no  proof  of  the  amount 
which  the  defendants  would  be  liable  to  pay,  under  the  first 
two  trusts  of  the  proviso  in  question. 

The  learned  Judge  was  of  opinion  that  the  action  was  not 
maintainable,  and  directed  a  nonsuit  to  be  entered ;  but  gave 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  in  his  favour, 
for  such  sum  as  should  be  ascertained  to  be  due  by  an  arbi- 
trator.    A  rule  nbi  having  been  obtained  in  Easter  Term, 


Talfourdf  Seijt.,  (with  whom  was  Butty)  now  shewed 
cause.  The  nonsuit  was  right.  In  the  first  place,  debt  will 
not  lie  in  this  case  for  money  had  and  received  ;  the  action, 
if  maintainable  at  all,  should  have  been  brought  upon  the 
deed.  In  all  cases,  except  that  of  debt  for  rent,  where  a 
deed  is  the  foundation  of  the  action,  the  deed  must  be 
declared  upon ;  1  Saund.  276,  n.  (1.)  In  Atty  v.  Parish  (a), 
which  was  an  action  upon  a  contract  for  freight  and  demur- 
rage entered  into  by  deed,  it  was  held  that  the  plaintiff 
could  not  declare  in  debt  generally,  and  give  the  deed  in 
evidence ;  but  that  he  ought  to  have  declared  upon  the  deed. 
Debt  upon  an  indenture  of  demise,  for  rent,  was   there 


(a)  1  N.  R.  104. 
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treated  as  an  exception  to  the  general  rule,  and  Mansfield^        1844. 

C.  J.,  who  delivered  the  judgment  of  the  Court,  said,  (a)     ^edwarm 

*^  since  therefore,  all  the  books  speak  of  the  case  of  debt  for  ^^ 

.  Batm 

rent  as  an  exception,  it  is  strong  evidence  to  shew  that  in    and  Another. 

all  other  cases  a  deed  must  be  declared  upon."  Filmer  v. 
Bumby  (^),  and  Schack  v.  Anthony  (c),  are  also  authorities 
in  favour  of  the  defendants.  Foster  \.  Allansan  (d),  and  White 
v.  Parkin{e\  which  may, perhaps,  be  relied  upon  on  the  other 
side,  are  entirely  distinguishable  from  the  present  case.  In 
Foster  v.  AUansofiy  where  the  plaintiff  and  defendant  had 
entered  into  a  deed  of  partnership  for  seven  years,  in  which 
there  was  a  covenant  to  make  a  final  settlement  at  the 
expiration  of  the  partnership,  it  appeared  that  on  the  disso- 
lution of  the  partnership  the  parties  met  and  settled  their 
accounts,  and  that  a  balance  was  found  due  from  the 
defendant  to  the  plaintiff,  which  the  defendant  promised 
to  pay.  The  Court,  therefore,  held  in  that  case  that 
assumpsit  would  lie  on  such  express  promise,  and  that  the 
deed  was  mere  matter  of  inducement.  It  was  contended, 
in  fFhite  v.  Parkin^  that  the  terms  of  a  sealed  charter-party 
could  not  be  varied  by  a  subsequent  parol  contract ;  but  it 
was  held  that,  as  the  parol  contract  was  distinct  from,  and 
not  inconsistent  with,  the  contract  by  deed,  there  was  no 
variance,  and  that,  therefore,  the  parol  contract  might  be 
enforced  by  an  action  of  assumpsit.  The  action,  therefore, 
it  is  submitted,  is  improperly  conceived.  But,  secondly,  a 
cestui  que  trust  cannot  maintain  an  action  at  law  against  his 
tnistee,  unless  there  has  been  an  adjustment  of  the  balance 
of  money  received  by  the  latter.  In  Roper  y.  Holland  {f\ 
it  was  held  that  the  defendant  might  be  taken  to  have 
admitted  such  a  balance;  but  in  the  present  case  no  account 
has  been  stated.  The  plaintiff  must  show,  in  an  action  for 
money  had  and  received,  that  he  is  entitled  to  some  definite 

(a)  I  N.  R.  109.  (*  2  T.  R.  479. 

{b)  2  M.  &  G.  529 ;  See  S.  C.  {e)  12  East,  578. 

9  Dowl.  466 ;  2  Scott,  N.  R.  689.  (/^  3  A.  &  E.  99  ;  See  S.  C. 

(c)  1  M.  &  S.  573.  4  N.  &  M.  66S. 
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and  specific  sum,  Harvey  v.  Archbold(a);  but  the  plaintiiF  in 
this  case  only  shewed  that  a  gross  sum  had  been  received  by 
the  defendants,  from  which  certain  unascertained  deductions 
had  to  be  made  before  he  was  entitled  to  the  surplus.  The 
money,  therefore,  was  not  received  to  the  use  of  the  plain- 
tiff, but  to  the  use  of  the  trust ;  and  no  action  will  lie  for  the 
balance,  until  the  trust  is  closed.  The  law  on  this  subject 
is  stated  with  great  accuracy  and  precision  by  Burroughy  J., 
in  Case  v.  Roberts  (A).  **  If  money  is  paid  into  the  hands 
of  a  trustee  for  a  specific  purpose,  it  cannot  be  recovered  in 
an  action  for  money  had  and  received,  until  that  specific 
purpose  is  shewn  to  be  at  an  end.  The  action  for  money 
had  and  received  must  not  be  turned  into  a  bill  in  equity 
for  the  purpose  of  discovery.  If  the  plaintiff  shew  that  the 
specific  purpose  has  been  satisfied ;  that  it  has  absorbed  a 
certain  sum  only,  and  left  a  balance ;  such  balance  (the  trust 
being  closed)  becomes  a  clear  and  liquidated  sum  for  which 
an  action  will  lie  at  law.  Whilst  the  matter  remains  in 
account,  and  is  chaiged  with  the  specific  trust,  the  action 
for  money  had  and  received  will  not  lie." 


Atcherlet/y  Seijt,  {Peacocky  with  him),  to  support  the  rule. 
First,  there  is  no  covenant  in  this  deed  relating  to  the  trusts, 
but  only  a  proviso.  [  Tindal^  G.  J. — If  you  will  look  into 
Own.  Dig.  tit  "  Covenant^  (A  2)  you  will  see  that  a  cove- 
nant does  not  depend  on  any  particular  form  of  words.] 
Then,  secondly,  although  there  be  a  covenant  in  the  deed, 
debt  for  money  had  and  received  will  lie.  Atty  v.  Parish(c)y 
is  not  law.  In  the  case  of  Burnett  v.  Lynch  {d\  Holroydy  J., 
says,  '*  I  have  considerable  doubt  whether  covenant  would 
lie ;  but  even  if  it  would,  that  would  not  take  away  fix>m 
the  plaintiff  the  right  to  maintain  an  action  upon  the  case.*' 
\Tindaly  C.  J. — ^There  is  often  an  election  between  covenant 
and  case.]     In   TY&on  v.    The  Warvoick  Gas  Light  Com- 


{a)  3  B.  &  C.  626 ;  See  S.  C. 
5  D.  &  R.  500. 
(b)  Holt's  N.  P.  C.  601. 


(c)  I  N.  R.  104. 
(rf)  6  B.  &  C.  607. 
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pany{a\  Bayley^  J.,  says,  "I  cannot  subscribe  to  the  law        1844. 

laid  down  in  Atty  v.  Parish  (b).    I  do  not  admit  that  where      edwajidii 

the  contract  is  such  that  the  plaintiff  may  recover  upon  it,        ^  "- 

whether  it  is  by  deed,  or  not,  the  deed,  if  there  is  one,  must   and  AnoclMr. 

be  declared  upon ;  on  the  contrary,  the  strong  inclination 

of  my  opinion,  upon  principle,  is,  that  though  there  is  a 

deed,  still,  if  there  is  a  debt  independent  of  the  deed,  except 

that  the  amount  of  it  is  to  be  ascertained  by  the  deed,  the 

existence  of  the  deed  does  not  prevent  the  plaintiff  from 

recovering  the  debt  upon  the  common  counts.''    Thirdly, 

it  is  not  competent  to  the  defendants  to  set  up  the  existence 

of  the  deed  as  a  defence  to  the  present  action.     In  Fihner 

V.  Bumby{c\  Maule,  J.,  says,  ^'the  allegation  of  a  promise 

in  a  declaration  in  assumpsit  imports  a  parol  promise,  a 

promise  not  under  seal ;  and  upon  non-assumpsit  pleaded, 

the  allegation  is  not  supported  by  shewing  a  promise  under 

seal." 

TiNDAL,  C.  J. — This  is  an  action  to  recover  money  had 
and  received  by  the  defendants  to  the  use  of  the  plaintiff. 
The  ground  on  which  this  form  of  action  is  maintainable 
is,  that  the  defendant  has  received  a  sum  of  money  which, 
ex  sequo  et  bono,  he  ought  to  pay  over  to  the  plaintiff;  and 
that  has  been  the  principle  on  which  the  cases  have  pro- 
ceeded  from  the  time  of  Lord  Man^U  down  to  the  present 
day.  I  have  never  known  a  case  in  which  that  action  has 
been  held  to  lie,  in  which  some  definite  and  specific  sum 
has  not  been  proved  to  be  due  to  the  plaintiff.  This,  how- 
ever, is  a  case  in  which,  after  the  money  has  come  into  the 
hands  of  the  defendants,  they  have  something  to  do  with  it, 
in  pursuance  of  a  contract  to  which  the  plaintiff  was  a  party, 
before  any  of  it  comes  to  the  plaintiff  himself.    The  contract 


(a)  7  D.&  R.  381.  Fufctamen,  (c)  2  M.  &  G.  648.    The  con- 

S.  C.  4  B.  &  C.  968,  where  the  text,  however,  shews  that  Mr.  J. 

language  of  Bay  ley,  J.  is  differ-  Maule  must  be  understood  here, 

ently reported ;  and  see  the  judg-  as    speaking    of   the    plaintiff's 

roent  of  Cresswell,  J.  past.  proof. 

(6)  1  N.  R.  104. 
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was,  that  the  defendants  should  receive  the  proceeds  of  a 
suit  in  the  Court  of  Chancery,  in  which  the  plaintiff  was 
interested,  upon  certain  specific  trusts;  the  first  of  which 
is,  to  defray  all  the  costs  and  charges  of  the  trust ;  and  the 
second,  to  repay  to  the  Banking  Company  all  the  advances 
which  had  been  made  by  them  to  the  credit  of  the  plaintiff, 
and  their  banking  charges,  not  exceeding  in  the  whole  500/. 
Then  comes  the  third  trust,  on  which  alone  arises  the 
plaintiff's  right  to  recover  any  thing,  and  that  is,  to  pay 
over  the  surplus,  if  any,  to  the  plaintiff.  Now,  this  action 
has  been  brought  before  any  thing  could  be  ascertained 
under  the  trust,  and  the  plaintiff  at  once  says  to  his  trustees, 
"  you  have  received  a  larger  sum  than  500i,  and  the  differ- 
ence, by  mere  operation  of  law,  becomes  money  had  and  re- 
ceived to  my  use,"  But  how  is  the  amount  of  the  difference 
to  be  ascertained  ?  In  the  first  place,  what  is  the  amount  of 
the  costs  and  charges  attending  the  execution  of  the  trust? 
For  any  thing  that  appears  to  the  Court,  they  may  com- 
pletely absorb  the  whole  amount  of  the  fund.  In  the  next 
place,  what  is  the  sum  due  to  the  Banking  Company  ?  It 
appears  to  me  that,  instead  of  filing  a  bill  for  an  account  in 
equity,  the  plaintiff  has  preferred  taking  a  shorter,  and  as  he 
no  doubt  considers,  a  more  convenient  course ;  but  if  we  were 
to  say  that  this  action  was  maintainable,  it  would  be  the 
first  of  the  kind  that  has  been  held  to  be  so.  Roper  v. 
Holland  {a\  is  an  authority  against  the  plaintiff,  because 
what  is  there  said  shews  that  the  action  would  not  have  been 
held  good,  unless  there  had  been  an  account  stated ;  and 
the  observations  of  Burrough,  J.,  in  Case  v.  Roberts  (5),  are 
strong  to  shew  that  this  action  cannot  be  supported. 
Looking  at  this  case,  it  seems  to  me  to  come  within  that 
class  of  cases  of  which  Weston  v.  Doxcnes  (c),  and  Cooke  v. 
Booth  {d)y  are  examples,  and  in  which,  money  having  been 
received  under  a  special  contract,  it  has  been  held,  that  an 
action  for  money  had  and  received  will  not  lie,  until  the 
special  contract  has  been  rescinded. 


(a)  3  A.  &  £.  99. 

(b)  Holt's  N.  P.  C. 


501. 


(c)  1  Doug.  23,  a. 
{d)  Cowp.  819. 
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CoLTMAN,  J. — It  is  laid  down  in  Case  v.  Roberts  {a\  that        1H44. 

money  had  and  received  will  not  lie  against  a  trustee,  until      edi^-arm 

the  trust  has  been  closed,  and  a  balance  shown ;  but  here  it        „  «'• 

Batkx 
is  not  yet  settled  what  amount  the  plaintiff  will  be  entitled    and  Another. 

to  receive. 

Cresbwell,  J. — ^I  think  the  nonsuit  was  quite  right  Two 
objections  were  made  at  the  trial :  first,  that  the  action  ought 
to  have  been  brought  in  covenant  upon  the  deed,  and  not 
in  debt  for  money  had  and  received  to  the  plaintiff's  use ; 
and  secondly,  that  the  defendants  were  trustees,  and  that 
the  trust  was  not  closed.  It  is  not  absolutely  necessary  to 
determine  the  Brst  point,  because  the  second  objection  is  a 
decisive  answer  to  the  action.  At  the  same  time  it  must  be 
recollected  that  Atty  v.  Parish  (b)  is  a  strong  authority 
against  the  maintenance  of  the  action  on  the  first  ground  of 
objection.  It  is  said  that  Atty  v.  Parish  is  overruled  by 
Tilsan  v.  The  Warwick  Gas  Light  Company  (c\  but  I  can- 
not consider  that  case  as  so  overruling  it.  In  the  first  place, 
the  point  was  not  necessary  for  the  decision  of  that  case,  and 
there  b  also  considerable  difference  in  the  language  attri- 
buted by  the  reporters  to  Mr.  Justice  Bayky.  My  Brother 
Atcherley  cites  the  report  from  DowUng  and  Ryland{d)y  in 
which  Mr.  Justice  Bayley  is  made  to  say,  "  I  cannot  sub- 
scribe to  the  law  laid  down  in  Atty  v.  Parish^  (e).  In 
another  report  (/)  he  is  represented  to  have  said,  "  I  am  not 
convinced  by  the  case  of  Atty  v.  Parish,  that  where  a  con- 
tract appears  upon  the  face  of  a  declaration  to  be  such  that 
the  plaintiff  may  recover  whether  the  contract  be  by  deed 
or  not,  it  is  necessary  to  declare  upon  the  deed  if  there  be 
one."  In  point  of  fact,  therefore,  all  that  the  learned  Judge 
says  is,  '^  Atty  v.  Parish  may  be  good  law,  yet  it  does  not 
convince  me  that,  under  certain  circumstances,  a  plaintiff 

(a)  Holt's  N.  P.  C.  5()0.  (rf)  7  D.  &  R.  381. 

(ft)  1  N.  R.  104.  (e)  1  N.  R.  104. 

(c)  7  D.  &  R.  376;  See  S.  C.  (/)  4  B.  &  C.  968. 

4  B.  &  C.  962. 

VOL.  II.  X  X).   &   L. 
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1 844.        may  not  recover  in  some  other  form  of  action  than  covenant." 
^^^j^^^      In  the  report  to  which  I  have  just  referred,  he  goes  on  to 
».  say  (a),  "  The  strong  impression  upon  my  mind  is  that  upon 

•ad  Another,    principle,  aUhough  there  be  a  deed  between  the  parties,  yet 
if  there  be  a  debt  independent  of  the  deed,  the  amount  of 
which,   however,  is   to  be   ascertained    by  the  deed,  the 
existence  of  the  deed  will  not  prevent  the  party  from  re- 
covering that  debt  upon  the  common  counts.*'    That  may  be 
so,  and  Atty  v.  Parish   may  be  very  good  law  notwith- 
standing.    It  is  worthy  of  remark,  also,  that  Hobroyd^  J., 
says  nothing  about  that  case,  so  that  it  would  seem  that  he 
was  not  prepared  to  overrule  Atfy  v.  Parish,     It  may  be  that 
circumstances  might  occur  which  might  make  it  not  neces- 
sary to  sue  upon  the  deed,  but  upon  the  original  contract, 
made  independent  of  the  deed ;  but  what  simple  contract  is 
there  in  this  case  independent  of  the  deed  ?  The  parties  take 
the  money  under  the  deed,  and  are  to  deal  with  it  according 
to  that  deed.     How,  then,  can  it  be  intended  that  there  was 
any  implied  contract,  when  there  is  an  express  contract 
under  seal?     Then,  as  to  the  state  of  the  pleadings,  FUmer 
V.  Bumhy  (&),  is  quite  in  point  to  shew  that  this  objection 
may  be  taken  under  the  general  issue.     If  there  has  been 
an  original   simple  contract,  which  has   been  merged  in 
a  contract  under  seal,  it  would  be  necessary  to  sec  out  in  a 
special  plea  the  deed,  in  order  to  shew  the  merger;  but 
here  the  plaintiff  is  obliged  to  resort  to  the  deed  in  the 
outset,  and   having  proved   that   the   only  contract   ever 
entered  into  between  the  parties  was  by  deed,  the  very 
fomfidation  of  the  action  is  taken  away.    On  the  other  point, 
I  quite  agree  in  thinking  that  the  mode  in  which  Burroughs 
J.,  expressed  himself  in  Case  v.  Roberts  {c\  on  the  subject 
of  an  open  trust,  is  conclusive  on  this  question ;  and  that  this 
is  an  open  trust,  is  palpable.  There  are  three  or  four  things  to 
be  done  with  the  money,  before  the  plaintiff  is  to  receive  the 
overplus,  and  if  he  had  declared  in  covenant  for  the  over- 

(a)  4  B.  &  C.  968.  (c)  Holt'8  N.  P.  C.  500. 

(6)  2  M.  &  G.  529. 
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plus,  he  could  not  have  recovered  withoat  first  shewing  the  1844. 

performance  of  the  trusts.     The  nonsuit,  therefore,  must  "^^^     ^ 

stand.  V. 

Rule  discharged.  and  Another. 


CuRLiNO  and  Others  v.  Robertson. 

HYLES,  Seijty  moved  for  a  rule  to  shew  cause  why  the  tim  Master 

Master  should  not  review  his  taxation.     The  Master  had  ^'ufJ^'io 

refused  to  allow  the  costs  of  the  examination  of  one  John  •Jfow  the  co«i 

of  eumiiuiiff  a 
Virtue,  who  had  been  examined  on  the  part  of  the  de-  mtaeu  npoo 

fendant  upon  interrogatories  previously  to  the  trial  of  the  thekiSi^iiu' 
above  cause,  the  witness  being  about  to  go  abroad.     The  £j^JL?J^ 
affidavit  stated  that  the  defendant  had  been  advised  by  ^^^j^*^ 
counsel  that  Virtue  was  a  necessary  witness;  but  that,  after  the  trial: 
he  had  been  examined,  upon  a  consultation  which  took  grol^dfora 
place  just  before  the  trial,  it  was  determined  not  to  put  the  J^Jj^Sn  ^^ 
examination  in  evidence.     At  the  trial,  the  interrogatories 
were  brought  into  Court,  but  were  not  used  by  the  de- 
fendant, who  obtained  a  verdict     It  is  submitted  that  the 
costs  of  the  examination  ought  to  have  been  allowed.    The 
present  case  is  analogous  to  that  of  a  witness  present  at  the 
trial,  but  not  called  on  to  give  evidence.     [^CressweUy  J. — 
By  a  compulsory  process  of  the  Court  you  obtain  a  know- 
ledge of  the  evidence  which  the  witness  can  give,  and 
then,  not  liking  his  evidence,  you  make  no  use  of  it  at  the 
trial]. 

Per  Curiam. 

Rule  refused. 


X  2 
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\^ 


Gordon  and  Others  v.  Ellis  and  Another. 

To  tn  action       '  HIS  was  an  action  tried  before  Mr.  Justice  CoUman^  at 
^mjl^luw     ^^^  sittings  after  Hilary  Term,  at  Westminster,  in  which 

money  received  there  was  a  verdict  for  the  plaintiff  for  835i  18*.  Ad.     The 
by  the  defend-  .  ..,,.  .«  ijj 

■ntt  for  the  use  action  was  m   mdebitatus  assumpsit  for   money  had  and 

MidformoMy*  ^'eceived  by  defendants  for  the  use  of  the  plaintifis,  and  for 

due  on  an         money  due  on  an  account  stated  ;  to  which  the  defendants 

acoount  ttated.  *' 

the  defendants  had  pleaded   various   pleas,  the   fifth   and  sixth   alone  of 

theplaintift      which  are  material  on  the  present  occasion.     These  pleas 

nm  ioM^iide'-    "^^^^  pleaded  to  different  parts  of  the  plainti£&'  demand, 

tfcj^  ^pJwn-   and  were  in  form  precisely  alike,  as  were  the  replications 

ttu  Gordon, 

with  the  privity   thereto. 

plaintift,"^  P'^a.     And  for  a  further  plea  in  this  behalf  as  to,  &c., 

dIrfen2iSu*to  P^^'^'>  &^>  ^^^  defendants  say,  that  before  the  said  money 

tell  certain  in  the  said  declaration  mentioned  had  been  had  or  received 

perty  belong-  by  the  defendants,  and  also  before  the  stating  of  the  said 

pluntiffs^s  accounts  in  the  declaration  mentioned,  or  either  of  them,  to 

sQch  CO.  P^  wit,  on,  &c,  the  plaintiffs  carried  on  the  trade  and  business 

defendants  of  founders,  in  partnership  together,  as  copartners ;  and 

tlbS!^  the  time  thereupon  while  they,  the  plaintiffs,  continued  to  be  and 

ap^viife^o  the  ^^^^  ^^^^  partners  as  aforesaid,  to  wit,  on  the  day  and  year 

defendants  to    aforesaid,  the  plaintiff,  M,  F.  Gordon,  with  the  privity  and 
tell,  and  also  . 

at  the  time  of    Concurrence  of  the  other  plaintiffs,  applied  to  and  requested 
the  sale,  and 

of  their  making  the  advances  thereinafter  mentioned,  they  believed  Gordon  to  be  the  sole 
owner  of  the  property,  and  that  he  had  full  anthority  to  dispose  of  it  as  his  own,  they  the 
defendants  having  no  knowledge  that  the  other  plaintiffs  had  any  interest  in  it:  that  after 
they  had  been  so  emplojred  to  sell  the  property,  and  before  it  was  sold,  they  did,  at  the  request 
of  Gordon,  advance  to  him  the  sums  of  money  mentioned  in  the  plea,  upon  an  agreement  before 
made  between  them,  that  they  the  defendants  might  reimburse  themselves  out  of  the  proceeds 
of  the  property  to  be  so  sold  ;  and  that  the  advances  were  made  on  the  faith  of  such  agreement 
and  not  otherwise  :  and  that  they  did  afterwards  sell  the  said  property  for  Gordon,  **  th*  other 
plaintiffa  at  the  eaid  eeveral  times  uforeetud  euffkring  and  permitting  the  taid  Gordon  to  deal 
therewith  as  hie  own  eok  property,  without  obfeetion  or  interference.**  The  plea  then  justified  the 
retaining  the  money  to  reimburse  themselves  for  such  advances  under  that  agreement.  The 
plaintiffs,  in  their  replication,  traversed  the  allegation  in  italics.  After  verdict  for  the  plaintifl* 
for  the  full  amount :  Held,  on  motion  in  arrest  of  judgment,  that  the  traverse  was  an  imma- 
terial one,  and  that  the  proper  course  was  not  to  arrest  the  judgment,  but  to  award  a  repleader. 
The  rule  that  a  reoleader  is  never  awarded  in  favour  of  that  partv  who  midies  the  first  fault 
in  pleading,  only  holds  where  the  immaterial  issue  is  found  against  the  party  who  made  the  first 
fault  in  pleading. 


and  Another. 
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the  defendants,  (they  then  and  still  being,  and  carrying  oti,  1844. 
in  partnership  together,  the  trade  or  business  of  auctioneers  ^'goroon^ 
and  appraisers,)  and  also  then  retained  and  employed  them,  *nd  Othen 
the  defendants,  to  put  up  to  sale  and  dispose  of,  certain  Ellis 
property  of  and  belonging  to  the  said  firm,  and  to  the 
plaintifls  as  such  copartners  as  aforesaid,  which  they,  the 
defendants,  then  assented  and  agreed  to  do.  And  the 
defendants  further  say,  that  at  the  time  when  the  said 
M.  F.  Gordon  so  applied  to  and  requested  them  to  sell  and 
dispose  of  the  said  property,  and  also  at  the  time  of  their 
selling  and  disposing  thereof,  and  of  their  making  the  loans 
and  advances  to  the  said  M.  F.  Gordon  hereinafter 
mentioned,  they,  the  defendants,  believed  that  the  said 
M.  F.  Gordon  was  the  sole  and  exclusive  owner  of  the 
said  property,  and  had  full  power,  and  lawful  and  absolute 
authority  to  sell  and  dispose  of  the  same,  as  and  for  his 
own  property,  and  for  his  own  sole  use,  benefit,  and 
advantage ;  they,  the  defendants,  then  having,  and  they  in 
feet  say,  that  they  then  had,  no  knowledge  or  notice 
whatsoever  that  the  other  plaintifis,  or  any  other  person 
whatsoever,  had  any  right,  title,  or  interest  whatsoever  in 
the  said  property.  And  the  defendants  further  say,  that 
after  they  had  been  so  applied  to,  and  requested,  and 
retMned,  and  employed  by  the  plaintiff,  M.  F.  Gordon,  to 
sell  and  dispose  of  the  said  property  as  aforesaid,  and 
before  the  same  had  been  sold  or  disposed  of,  and  before 
they  had  any  notice  or  knowledge  whatsoever,  that  the 
said  plaintiff,  M.  F.  Gordon,  was  not  solely  and  exclusively 
possessed  of,  and  interested  in,  the  said  property;  to  wit, 
on,  &C.,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  they,  the  de- 
fendants, at  the  request  of  the  said  M.  F.  Gordon,  did  lend 
and  advance  to  him  divers  sums  of  money,  in  the  whole 
amounting  to  the  said  sum  of  money  in  the  introductory 
part  of  this  plea  mentioned.  And  the  defendants  further 
say,  that  before  they,  the  defendants,  lent  or  advanced  the 
last  mentioned  moneys,  or  any  part   thereof,  to  the  sai4 


310 


CASES   ON    POINTS   OF    PRACTICE,    C.    P. 


1844. 

^ V ' 

OOROON 

and  Others 

e. 

Ellis 

and  Another. 


M.  F.  Gordon,  to  wit,  on  the  day  and  year  aforesaid,  it  was 
agreed  between  him  and  them,  that  they,  the  defendants, 
should  and  might  retain,  deduct,  and  reimburse  themselves, 
the  full  amount  of  the  said  moneys  out  of  the  proceeds  of 
the  said  property,  so  to  be  sold  and  disposed  of  as  aforesaid. 
And  the  defendants  further  say,  that  they  were  induced  to 
advance  and  lend,  and  did  advance  and  lend,  the  said 
moneys  to  the  said  M.  F.  Gordon,  upon  the  faith  and 
confidence,  and  in  consideration  of  the  said  last  mentioned 
agreement,  and  not  otherwise.  And  the  defendants  further 
say,  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  same  day  and  year  last  aforesaid,  they, 
the  defendants,  did  sell  and  dispose  of  the  said  property  for 
the  said  M.  F.  Gordon,  the  other  plaintiffs^  at  the  said 
several  times  aforesaid^  suffering  and  permitting  the  said 
M.  F.  Gordon  to  deal  therewith  as  his  own  sole  property, 
without  objection  or  interference;  and  afterwards,  before 
the  commencement  of  this  suit,  to  wit,  on  the  day  and 
year  last  aforesaid,  received  the  money  for  which  the  same 
was  so  sold  as  aforesaid.  And  the  defendants  further  say, 
that  the  said  money  in  the  declaration  mentioned  to  be  due 
from  them  to  the  plaintifis,  is  the  same  identical  money 
which  they,  the  defendants,  received  as  the  price,  purchase 
money,  and  proceeds  of  the  said  property,  and  not  other 
or  different  Wherefore,  they,  the  defendants,  did,  in 
pursuance  of  the  said  agreement,  and  before  the  commence- 
ment of  this  suit,  retain  the  said  sum  of  money  in  the 
introductory  part  of  this  plea  mentioned,  for  the  purpose  of 
reimbursing  themselves  the  moneys  so  advanced  and  lent 
by  them  to  the  said  M.  F.  Gordon  as  aforesaid.  And  this 
the  defendants  are  ready  to  verify. 

Replication.  That  the  plaintifis,  J.  Reid  and  G.  H. 
Phipps,  did  not  suffer  or  permit  the  said  M.  F.  Gordon  to 
deal  with  the  said  property  in  the  said  plea  mentioned  as 
his  own  sole  property,  without  objection  or  interference, 
in  manner  and  form,  &c.  Conclusion  to  the  country. 
Similiter. 


and  Anotker. 
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.   In  Easter  Term,  1844. 

Sir  Thomas  WUde^  Serjt.,  moved  for  a  rule,  calling  on  ^"q^I^^^ 
the  pUintifis  to  shew  cause  why  the  entry  of  final  judgment  •^^  Others 
on  the  above  verdict  should  not  be  stayed.  It  is  submitted,  Ei.um 
that  there  is  a  sufficient  defence  on  these  pleas  without  the 
averments  which  the  plainti£&  have  traversed^  and  which 
are  indeed  immaterial  The  pleas  state,  and  it  is  not 
denied,  that  the  defendants  retained  the  sum  therein 
mentioned  by  the  assent  and  agreement  of  Gordon,  one  of 
the  plaintifls,  and  that  they  did  not  know  of  the  interest  of 
the  other  plaintifis,  so  that  all  fraud  on  their  part  is 
negatived  Gordon  clearly  could  not  recover  the  money 
so  retained  by  his  own  agreement,  if  he  were  suing  alone. 
And  if  he  could  not,  neither  can  the  other  plaintiflb  recover 
in  conjunction  with  him  as  co-plaintifis.  For  that  which  is 
an  answer  to  one  co-plaintiff,  is  an  answer  to  all ;  Jones  v. 
Yates  (a).  Sparrow  v.  Chisman  (6),  Jacaud  v.  French  (c), 
Richmond  v.  Heapy{d).  The  case  of  Wcdlace  v.  KelscMie)^ 
is  almost  precisely  the  same  as  the  present,  except  that 
there  the  question  arose  on  demurrer. 

A  rule  nisi  having  been  granted, 

Channelly  Serjt,  (with  whom  was  BooiUy)  now  shewed 
cause.  It  is  submitted,  that  these  pleas  would  be  insufficient 
without  the  averments  traversed.  The  pleas  admit  that  the 
defendants  have  received  the  proceeds  of  property  belonging 
to  the  partnership,  and  that  they  claim  to  retain  them  in 
respect  of  an  advance  made  to  one  partner  alone,  and  in 
pursuance  of  an  agreement  made  with  him  alone.  Now 
the  implied  authority  which  one  partner  has  to  bind  his 
copartners,  would  not  suffice  to  render  this  a  valid  answer 
to  an  action  by  the  copartners;  and  there  is  no  express 
authority  stated.  The  defendants  are  compelled,  therefore, 
to  shew  laches  on  the  part  of  his  copartners,  which  they  do 

(fl)  9  B.  &  C.  532;  See  S.  C.  ^c)  12  East.  317. 

4  M.  &  R.  613.  {(f)  1  Stark.  N.  P.  C.  202. 

{h)  9  B.  &  C.  241 J  Sec  S.  C.  (c)  7  M.  &  W.  264;  See  S.  C. 

4  M.  &  R.  206.  8  Dowl.  841. 
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1844.       by  the  averments  which  have  been  traversed.     They  thus 

G^DON      ^^^  ^  bring  the  case  within  the  principle  of  the  decision 

and  Others     in  George  v.  Clagett^  (a),  which  is  recognised  in  Baring  ▼. 

Ellis         Carrie  (ft).     In  Carr  v.  HincUiff  (c),  which  was  an  action 
for  goods  sold  and  delivered,  the  defence  was  a  set-off 
against  the  broker,  who,  with  the  privity  of  the  principal, 
had  sold   the  goods  in  question  as  his  own,  and  a  plea 
stating  that  defence  was  held  good.     In  the  present  case, 
they  cannot  shew  the  privity  of  the  principals,  but  they  try 
to  shew  their  laches.     A  loan  to  one  of  several  partners  is 
not  a  payment  in  advance  to  the  firm.     It  is  objected  on 
the  other  side,  that  that  which  is  an  answer  to  one  co* 
plaintiff  is  an  answer  to  all ;  although  it  is  admitted  that 
one  of  several  defendants  can  shew  fraud  on  the  part  of  the 
others.     But  that  proposition  is  too  largely  framed  to  be 
correct ;  for  if  so,  a  set-off  against  B.,  might  be  pleaded  as 
such  in  an  action  by  B.,  C,  and  D.     The  true  rule  is,  that 
where  partners  come  into  Court,  relying  solely  on  the  act 
of  one  of  them;   they  cannot   afterwards   repudiate   his 
authority  when  his  act  tells  against  them.    The  plaintifls 
here  have  a  cause  of  action  quite  independent  of  the  act 
of  Gordon.     The  case   of  Jones  v.    Yates  (rf),   does   not 
warrant    the    distinction   which  is    sought   to  be   drawn 
between  the  rule  that  applies  to  partners  when  plaintifis, 
and  to  partners  when  defendants.     In  the  present  case,  the 
defence,  it  is  apprehended,  is  not  that  there  has  been  fr^ud ; 
the  defendants  simply  shew  an  agreement  with  Gordon, 
which,  by  a  variety  of  fiu^ts,  they  contend  is  binding  on  the 
plaintifis.     This  defence  could  not  be  pleaded  by  way  of 
set-off.     The  plaintiffs,  in  regard  to  a  set-off,  are  in  the 
same  position,  as  if  an  action  were  brought  for  the  subject  of 
the  set-off,  and  they  resisting  as  defendants.     In  the  case 
of  a  dormant  partner  who   is  joined   in   an  action,  the 
defendant,  who  would  have  a  right  of  set-off  as  against  the 
ostensible  partner,  is  not  deprived  of  his  set-off.     So  here, 

(a)  7  T.  R.  359.  7  D.  «r  R.  42 

ib)  3  B.  &  A.  137.  {d)  9  B.  &  C.  532. 

(c)  4  B.  &  C.  547 ;  See  S.  C. 


9. 
LL 

ind  Anocbtf!.. 
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they  attempt  to  make  out  that  Gordon  is,  as  it  were,  the       1814. 
ostensible,  and  the  others,  the  dormant  partners.    The  plea    ^^H^^ 
is  grounded  on  want  of  fraud  on  the  part  of  the  defendants,     •^  <><>»« 
and  laches  on  the  part  of  the   plaintifls.     The  plaintifis        Blus 
could  not  have  demurred  to  this  plea ;  for  it  is  laid  down, 
that  if  a  plea  state  a  matter  of  defence  merely  as  inducement 
to  another  matter  of  defence,  it  is  not  bad  for  duplicity  (a). 
[CreuweUy  J. — That  is  only  where  the  matter  is  a  necessary 
inducement]     The  case  of  payment   to  one  of  several 
partners  is  different ;  there,  there  is  an  implied  authority. 
Wattacev.  Kelsall  (b)  was  where  payment  was  made  to  one  of 
several  partners.     The  plaintifis  could  not  reply  de  injuria, 
according  to  PurcheU  y.  Salter  (c).     [CressweUf  J. — It  may 
turn  out  that  you  could  no  nothing  else  but  demur.]     At 
any  rate,   the  defendants  are   not  entitled  to  have  the 
judgment  arrested.     That  can   only  be  when  they  can 
resist  the  whole  of  the  plwitiff 's  case.     At  most,  they  can 
only  have  a  repleader  awarded  to  them.     And  the  rule 
that  a  repleader  is  never  awarded  in  fitvour  of  the  party 
making  the  first  slip  in  pleading,  does  not  apply ;  for  here  it 
is  the  defendant  who  asks  for  it,  and  not  the  plaintiff.     He 
cited  Wordsworth  v.  Brown  (d),  Plomer  v.  Ross  (^),  Com. 
Dig.,  tit  "  Pleader^*  (R)  18. 

Sir  T.  Wildsy  and  ByUs,  Serjts.,  (with  whom  was  J.  W. 
ihnithf)  in  support  of  the  rule.  The  materiality  of  these 
averments  will  be  the  same  as  if  Gordon  were  sole  plaintiff. 
There  is  nothing  of  set-off,  except  in  a  popular  sense,  in 
these  pleas.  Non  constat  but  that  Gordon  obtained  this 
money  to  pay  the  partnership  debts.  There  are  two 
material  fiu^ts  in  these  pleas,  which  the  plaintifis  might 
have  traversed ;  either,  that  the  agreement  between  Gordon 
and   the   defendants   was  as   there   stated;  or,    that  any 

(a)  Stephen  on  Pleading,  290,  cc)  1  Q.  B.  197;  See  S.C.  1 G. 

4th  ed.,  and  the  authorities  there  k  D.  682 ;  9  Dowl.  517. 

referred  to.  (rf)  3  Dowl.  698. 

(A)  7  M.  &  W.  264  J  See  S.  C.  (e)  5  Taunt.   386;  See  S.  C. 

9  Dowl.  841.  1  Marsh.  95. 


314  CASES  ON   POINTS  OF   PRACTICE,   C.    P. 

1844.  advance  was  made.  To  bold  that  upon  the  facts  stated  in 
Q^l^^^  the  plea,  the  plaintiff  are  entitled  to  bring  this  action^ 
■sd  Others  would  be  to  allow  the  plaintiff  Gordon  to  take  advantage  of 
Ell»  his  own  wrong ;  and  if  he  could  not  do  that  in  an  action  in 
which  he  is  sole  plaintiff,  neither  can  he  when  joined  with 
others  as  co-plaintifis.  Wallace  v.  KeUall  (a),  is  directly  in 
point.  To  the  same  effect  are  the  decisions  in  Janet  v. 
Yates  (i),  Jacaud  v.  French  (c),  Sparrow  v.  Chisman  {d% 
and  Bickmond  v.  Heapy  {e).  Carr  v.  Hinchlijfif)  is  dis- 
tinguishable ;  for  in  the  case  of  principal  and  agent,  the 
agent  must  be  clothed  with  some  authority ;  but  not  so  in 
the  case  of  partners.  The  pleas  are  not  double ;  for  they 
only  state  sufficient  to  make  them  good  as  against  Gordon ; 
if  more  is  stated  than  is  necessary  for  that  purpose,  it  does 
not  make  the  pleas  double.  This  is  not  the  case  of  taking 
issue  on  a  plea  not  disclosing  a  sufficient  bar  to  the  action. 
Here  the  facts  not  traversed  are  admitted.  In  JVordstoarth 
V.  Brawn  {g)j  there  was  an  imperfect  state  of  the  record 
altogether.  The  only  relief  the  Court  can  award,  is  by 
arresting  the  judgment ;  for  a  repleader  will  not  be  granted. 
In  Negelen  v.  Mitchell  (A),  it  was  decided,  that  where  there 
are  several  pleas  on  the  record,  if  one  of  them  traverse 
immaterial  matter  in  the  declaration,  and  the  defendant 
has  pleaded  other  material  matters  which  have  been  dis- 
posed of  on  proper  issues,  the  Court  will  uot  grant  a 
repleader.  The  following  cases  were  also  cited ;  Kempe  v. 
Crews({),  fVebsterw.  Bannister  (k),  and  Taylor  \.  fVhiiehead  (l). 

Cur.  adv,  vult 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
— This  case  comes  before  us  on  a  rule  to  shew  cause  why 

(a)  7  M.  &  W.  264 ;  See  S.  C.  7  D.  k  R.  42. 
8  Dowl.  841.  (y)  3  Dowl.  698. 

(6)  9  B.  &  C.  532.  (A>  7  M.  &  W.  612 ;  Sec  S.  C. 

(c)  12  East,  317.  1  Dowl.  110.  N.  S. 
(rf)  9  B.  &  C.  241.  (i)  1  Ld   Rayin.  167. 

{€)  1  Stark.  N.  P.  C.  202.  ik)  1  Doug.  393. 

(/)  4  B.  &  C   547;  See  S.  C.         (/)  2  Doug.  745. 
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judgment  for  the  plaintiflb  should  not  be  arrested  as  to  so  l^^* 
much  of  their  demand  as  is  contained  in  the  introductory 
part  of  the  pleas,  fifthly  and  sixthly  pleaded  by  the  defend- 
ants. Those  pleas  contain  each  of  them  the  same  ground 
of  defence  to  different  parts  of  the  plaintifis*  demand,  and 
the  decision  as  to  one  will  therefore  govern  the  other  plea. 
The  argument  on  the  part  of  the  defendants  has  been,  that 
the  replication  puts  in  issue  one  allegation  only  contained 
in  the  plea,  and  that  there  is  enough  remaining  in  the  plea 
unanswered,  to  form  a  good  bar  as  to  so  much  of  the  plain- 
tiff' right  of  action  as  the  plea  professes  to  extend  to;  and 
that  the  defendants  have  in  consequence  the  right  to  pray 
that  the  judgment  may  be  arrested. 

The  first  question,  therefore,  is,  whether  the  several  alle* 
gations  in  the  plea  which  are  not  denied  by  the  plaintifls* 
refdication  do  amount  to  a  legal  answer  to  the  plaintifi* 
right  of  action.  The  second  question  will  be,  admitting 
such  imanswered  allegations  in  the  plea  to  be  sufficient 
to  bar  the  plaintiff,  what  will  be  the  l^al  result  as  to  the 
plaintifis'  right  to  judgment 

Tlie  plea,  as  it  appears  to  us,  is  not  framed  by  the  de- 
fendants as,  nor  is  it  intended  to  be,  a  plea  of  set-off;  but 
purports  to  be  either  a  plea  of  payment  by  them  of  a  certain 
part  of  the  plaintiffs^  demand  to  Gordon,  one  of  the  plain- 
tiffs ;  or  a  plea  setting  up  a  right  to  retain  a  part  of  the 
money,  received  by  the  defendants  for  the  use  of  the  plain- 
tifiis,  under  a  special  agreement  made  for  that  purpose  with 
Gordon.  The  arguments,  therefore,  urged  by  the  plaintiffs' 
counsel,  and  the  cases  cited  as  to  the  defendants'  right  of 
setting  off  a  sum  lent  by  them  to  Gordon  against  him  and 
his  partners,  we  think  inapplicable  to  the  present  case. 
The  real  point  in  dispute,  as  it  appears  to  us,  is,  whether 
the  agreement  disclosed  by  the  plea,  is  one  which  Gordon 
had,  by  law,  the  power  of  making,  so  as  to  bind  his  other 
partners.  Looking  at  the  several  allegations  in  the  plea 
which  are  not  traversed,  and  which  are  therefore  admitted 
on  the  record  to  be  true,  for  the  purpose  of  the  present 


•ad  AnotlMr. 
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1844.  discussion,  it  appears;  that  the  plaintifls  were  copartners 
^^"^^^H^^  in  trade :  that  Uie  plaintiff  Gordon,  with  the  privity  of  the 
■sd  OUiers  other  pluntifis,  retained  and  employed  the  defendants  to 
Ellis  sell  certain  personal  property  belonging  to  the  plaintifis  as 
such  copartners,  which  the  defendants  agreed  to  do :  that, 
1^  the  time  of  Grordon's  applying  to  the  defendants  to  sell, 
and  also  at  the  time  of  the  sale,  and  of  their  making  the 
loans  and  advances,  they  believed  Gordon  to  be  the  sole 
and  exclusive  owner  of  the  property,  and  that  he  had  full 
authority  to  dispose  of  it  as  his  own,  they  the  defendants 
having  no  knowledge  that  the  other  plaintiffs  had  any 
interest  in  it:  that,  after  they  had  been  so  retained  and 
employed  to  sell  the  property,  and  before  it  was  sold,  they 
did,  at  the  request  of  Gordon,  lend  and  advance  to  him  the 
sums  of  money  mentioned  in  the  plea,  upon  an  agreement 
before  made  between  them;  that  they  the  defendants 
might  retain,  deduct,  and  reimburse  themselves  the  full 
amount  of  such  monies  out  of  the  proceeds  of  the  property 
to  be  so  sold :  and  that  the  loans  and  advances  were  made 
on  the  faith  and  confidence  of  such  agreement,  and  not 
otherwise :  and  the  plea  then  justifies  retaining  the  money 
to  reimburse  themselves  for  such  advances  under  the  said 
agreement 

We  think  the  facts  stated  in  this  plea,  amount  to  a  good 
defence,  as  to  so  much  of  the  demand,  as  the  plea  covers. 
If  Gordon  had  been  the  sole  plaintiff,  he  could  not  have 
maintained  this  action  in  the  fitce  of  his  own  agreement ; 
and,  if  he  could  not  sue  alone,  it  is  difficult  to  see  upon 
what  ground  he  can,  when  joined  with  his  partners,  have  a 
right  to  sue.  Gordon  was  the  acting  partner ;  and  there 
can  be  no  doubt,  that,  where  he  has  authorized  partnership 
property  to  be'  sold,  with  the  assent  of  his  copartners,  he 
may  also  agree  that  part  of  the  proceeds  shall  be  paid  to 
him  by  anticipation.  There  is  no  allegation  in  the  plea, 
of  any  collusion  between  Gordon  and  the  defendants;  no 
averment,  that  the  anticipation  of  payment  was  stipulated 
for  to  serve  the  privalc  pur)x>ses  of  Gordon ;  on  the  con- 
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trary»  it  is  consistent  with  the  allegations  in  the  plea,  that  1844. 
the  advances  were  necessary  for  the  purposes  of  the  part- 
nership^  and  that  the  whole  has  been  actually  applied  to 
those  purposes.  Upon  the  general  principles  therefore  of 
the  law  of  partnership^  we  see  no  reason  for  holding  them 
not  to  be  binding  on  the  firm.  And  the  cases  relied  on  by 
the  defendants  are  strong  authorities  in  support  of  the 
validity  of  the  plea.  In  Jonm  ▼.  Yate%  (a)^  it  was  held, 
that,  even  where  the  indorsement  of  bills  of  exchange  to 
the  defendants  by  one  of  the  plaintifis  was  a  fraud  upon 
the  other  plaintiff,  his  copartner;  the  two  partners  could 
not  bring  trover  against  the  defendants  to  recover  back  the 
bills :  Lord  TenUrdm^  in  giving  the  judgment  of  the  Court 
saying,  <'  they  were  not  aware  of  any  instance  in  which  a 
person  has  been  allowed  as  plaintiff  in  a  Court  of  law  to 
rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud 
on  another  person ;  whether  the  party  seeking  to  do  this, 
has  sued  in  his  own  name  only,  or  jointly  with  such  other 
person.^  But,  in  the  present  case,  as  already  observed, 
there  is  no  imputation  of  fraud  upon  any  body.  And  the 
case  of  Sparrow  v.  CkUman  {b\  is  an  authority  to  the  same 
effect  Wallace  v.  Kelsatt  (c),  is  equally  strong:  an  accord 
and  satisfaction  between  the  defendant  and  one  of  the 
copartners  who  were  phuntifis,  partly  by  payment  in  cash 
to  that  plaintiff,  and  partly  by  setting  off  a  private  debt  due 
from  that  plaintiff  to  the  defendant,  was  held  a  good  answer 
to  a  joint  action  by  all  the  partners  for  a  joint  demand; — 
on  the  principle,  that,  if  one  of  the  plaintifis  be  barred,  he 
cannot  recover  by  joining  other  persons  in  an  action  to 
rescind  his  own  act  We  therefore  think  there  is  enough  of 
the  plea  left  unanswered  to  be  sufficient  to  bar  the  plaintifis. 
The  second  point  for  consideration  is,  whether,  under 
these  circumstances,  the  judgment  should  be  arrested? 
The  replication  has  traversed  the  allegation  in  the  {dea 

(a)  9  B.  &  C.  532.  (c)  7  M.  &  W.  264. 

(6)  9B.  &C.  241. 
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GOEDON 

■ndOtbert 

V. 

Ellis 
Mid  Another. 


**  that  Gordon  was  suffered  and  permitted  by  the  other 
plaintifls  to  deal  with  the  property  as  his  own ;"  upon 
which,  issue  being  joined,  the  jury  have  found  for  the 
plaintifis.  But  this  traverse  is  taken  by  the  plaintifis,  as 
it  appears  to  us,  on  an  immaterial  point — a  point  upon 
which,  after  the  finding  of  the  jury,  we  are  unable  to 
determine  the  right  between  the  parties :  for  suppose  the 
other  partners  did  not  suffer  Gordon  to  deal  with  the 
property  as  his  own,  he  still  had  all  the  rights  which  a 
copartner  has  with  respect  to  the  property — one  of  which 
was,  to  make  the  agreement  with  the  defendants  set  out  in 
the  plea.  The  finding  therefore  decides  nothing  between 
the  parties.  At  the  same  time,  it  is  to  be  observed,  there 
are  two  material  allegations  in  the  plea,  either  of  which,  if 
traversed  and  the  issue  found  for  the  plaintiffs,  would  be 
decisive  of  the  right;  for,  if  the  agreement  set  out  in  the 
plea  is  denied,  or  the  advance  of  the  moneys  under  it,  and 
either  of  such  issues  is  found  for  the  plainti£&,  there  is  no 
defence  to  the  action. 

In  this  state  of  the  record,  we  are  of  opinion  that  the 
proper  course  is,  not  to  arrest  the  judgment,  but  to  give 
judgment  ''quod  partes  replacitent,"  in  order  to  give  the 
party  who  has  made  the  first  fiiult  in  pleading  the  oppor- 
tunity of  setting  it  right :  see  the  authorities  collected  in 
Bac.  Abr.  tit  ''Pleadery^  (M  1).  And  the  adverse  party 
has  no  right  to  complain  of  this  course ;  for,  he  is  in  some 
degree  instnimental  to  it  himself,  by  going  down  to  trial 
npon  an  immaterial  issue.  This  distinction  seems  to  be 
established  by  the  late  case  of  Atkinson  v.  Davies{a)j  which 
was  not  adverted  to  in  the  course  of  the  argument  And, 
as  to  the  argument  used  at  the  Bar,  that  a  repleader  is 
never  awarded  in  &vour  of  that  party  who  has  made  the  first 
fiiult,  that  doctrine  only  holds  where  the  immaterial  issue  is 
found  against  the  party  who  made  the  first  fault  in  pleading; 
as  is  stated  arguendo  in  the  case  of  Kempe  v.  Crews  (&),  for 


(a)  1 1  M.  &  W.  236  ;  See  S.  C. 
2  Dowl.  778,  N.  S. 


(6)  1  Ld.  Rayix).  167. 
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which  the  authorities  are  there  cited ;  and,  in  the  present 

case,  it  cannot  apply,  where  the  issue  is  found  in  favour  of     ^GoaDoiT 

the  plaintifisy  who  took  it.  »d  Otfaert 

We,  therefore,  think  there  should  be  an  award  of  judg-         Ellis 

ment  of  repleader.  ***  ^~**^- 

Rule  accordingly. 


HOLCROFT  V.  MaNBT. 

An  action  had  been  brought  by  one  Holcroft  against  the  Tbe  plamtiff 

defendant  Manby,  who  was  the  secretary  of  the  Institution  fenduit  r^ 

of  Civil  Engineers ;  and  a  reference  of  the  cause  had  been  JjJ^i^^. 

made   to  a  barrister,   to  which   the   Institution  of  Civil  tritioii,to 
T^      .  1     ,   ,  .  A  ,  ,  which  rafer- 

£ngineer8  had  become  parties.     An  award  was  made  on  ence,  C.  wtt  a 

the  16th  of  June,  1843,  in  the  action,  in  fitvour  of  the  £dm/by^ 

defendant;  but  a  sum  of  521.  lOs.  was  awarded  to  be  paid  ^wud  tofwy 
'  ^  '^         A  certain  lam 

by  the  Institution  of  Civil  Engineers  to  the  plaintiff,  to-  totheplaintiir. 
gether  with  the  costs  of  the  reference  and  award,  amounting  became  bank- 
to  the  additional  sum  of  5U  17«.  On  the  27th  of  June,  1843,  "^^ 
the  plaintiff  filed  a  petition  in  the  Court  of  Bankruptcy,  •tt?™®/  » th« 

^  '^  .  .  action  claimed 

and  a  Mr.   Groom  was  appointed   the  official  assignee,  the  mm 
Under  these  circumstances,  the  plaintiff's  attorney,  a  Mr.  c.  as  in  part 
Robson,  claimed  to  have  a  lien  on  the  award  and  sums  Gl{^°*^^" 


awarded,  for  his  bill,  amounting  to  200i ;  and  had  made  ^^  ****iij" 

application  to  the  Institution  of  Civil  Engineers  to  pay  not,  at  the 

over  to  him  the  sums  awarded.     This,  however,  they  had  Attorney,  order 

refused  to  do,  unless  he  could  obtain  from  Mr.  Groom  an  ^-  *^  ^U^ 

'  sum  awarded 

authority  to  them  to  pay  the  money  over.     Mr.  Groom,  to  him ;  aU 

on  being  referred  to,  had  replied  with  considerable  caution,  claimed  a 

and  had  abstained  from  saying  anything  which  could  be  dJ^ftoWmin 

treated  as  a  direct*sanction  to  the  Institution  to  pay  over  rS^*?^**" 
the  money  to  Mr.  Robson.     A  rule  had,  therefore,  been 
obtained  on  behalf  of  Mr.  Robson,  calling  on  the  Institution 
of  Civil  Engineers  to  shew  cause  why  they  should  not  pay 
him  the  sum  awarded,  and  the  costs  of  the  reference  and 
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HOLCROFT 


^^    ["^^""^     directed  to  be  given  to  Mr.  Groom,  the  official  assignee. 


V. 

Manby. 


ChanneUj  Serjt.,  shewed  cause  (a).  This  rule  will  have 
the  effect  of  enabling  the  attorney  to  issue  execution,  under 
the  1  &  2  Vict  c.  110,  s.  18;  Doe  v.  Amey(b\  Janes  v. 
ffUSams  {c\  There  is  no  precedent  of  an  attorney  being 
allowed  in  this  unusual  manner  to  realize  the  amount  of 
his  bill,  merely  because  he  has  a  lien  on  his  client's  pro- 
perty. He  cannot  call  upon  the  Institution  to  pay  him, 
as  if  he  were  the  plaintiff  in  the  action.  If  the  Institution 
were  to  pay  him,  they  might  still  be  liable  to  the  plaintiff's 
assignee,  who  will  not  authorize  the  payment.  He  cited 
also  Jones  v.  Tumbull{d\ 

Sir  T.  Wildey  Seijt,  in  support  of  the  rule.  The  attorney 
has  a  lien  upon  the  sum  awarded,  and  may  call  upon  the 
parties  who  are  bound  to  pay  it  to  his  client,  to  pay  it  to 
him.  The  assignee  of  the  plaintiff  can  take  no  greater 
interest  in  it  than  the  plaintiff  himself.  If  this  were  the 
case  of  a  judgment,  the  attorney  would  be  entitled  to  issue 
execution  without  his  client's  consent,  where  the  amount  of 
his  bill  exceeds,  as  in  the  present  case,  the  amount  of  the 
judgment.  Wherever  a  sum  of  money  is  payable  by  an 
order  of  the  Court,  the  Court  may  direct  it  to  be  paid  to 
the  party  really  entitled.  If  there  were  any  dispute  as  to 
the  amount  of  the  attorney's  bill,  that  might  have  been 
shewn  by  affidavit  It  must,  therefore,  be  taken  that  the 
amount  is  correct;  and  as  it  exceeds  the  amount  awarded, 
the  plaintiff  is  in  fiu:t  only  the  trustee  for  the  attorney, 
and  the  debt  cannot,  therefore,  pass  to  the  plaintiff's  assignee ; 
Winch  V.  KeeUy  (e).  The  attorney  has  authority  to  receive 
the  amount  awarded.     If  so,  a  volunt&ry  payment  to  him 

(a)  In  Easter  Term.  4  P.  &  D.  217. 

(6)  8  M.  &  W.  566 ;  See  S.  C.  fd)  2  M.  &  W.  601 ;  See  S.  C. 

1  Dowl.  23,  N.  S.  5  Dowl.  591. 

Kfi)  H  A.  &  E.  175  ;  See  S.  C.  (e)  1  T.  R.  619. 
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by  the  Institution  would  be  protected;  much  more  a  com-  1844. 

pulsory  payment  by  order  of  the  Court.  Holcroft 

Cur,  adv.  vuU, 


Manby. 


TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
(After  stating  the  facts  of  the  case  as  above  given,  his 
Lordship  proceeded  thus): — The  Institution  of  Civil  En- 
gineers have  always  professed  to  be  willing  to  pay  the 
money  on  receiving  a  receipt  or  other  sufficient  authority 
from  the  assignees  of  Holcroft  sanctioning  the  payment 
Application  has  been  made  to  Mr.  Groom  to  give  such  an 
authority,  but  to  this  application  he  appears  to  have  replied 
with  studied  caution,  and  certainly  without  saying  any  thing 
which  can  be  considered  as  a  direct  sanction  to  the  payment 
being  made  to  Mr.  Robson. 

No  case  was  cited  on  the  argument  before  us  to  shew 
that  an  attorney  can  enforce  in  this  way  the  payment  of 
a  lien. 

But,  independent  of  this  consideration,  it  is  to  be  borne 
in  mind  that  a  rule  of  Court  has  now  the  eflFect  of  a  judg- 
ment, and  before  such  an  order  can  be  made,  the  Court 
must  be  perfectly  satisfied  that  the  claim  is  free  from  all 
doubt 

Mr.  Robson  is  not  without  remedy  in  this  case.  If  his 
claim  be  well  founded,  and  such  as  the  law  entitles  him  to 
enforce,  he  may  bring  an  action  in  his  client's  name  on  the 
award,  in  which  the  decision  of  the  Court  will  be  subject 
to  revision  in  a  regular  course  by  a  superior  Court ;  but  if 
the  present  rule  is  made  absolute,  the  judgment  is  final. 
We  feel  ourselves  bound,  therefore,  to  abstain  from  deciding, 
in  this  summary  way,  a  question  in  which  any  legal  doubt 
is  involved. 

For  these  reasons  we  think  the  present  rule  must  be 
discharged. 

Rule  discharged. 


VOL.   n.  Y  D.  &  L. 
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Bedells  and  ADOther  v.  Massey. 

A  deciwrition  j\  CTION  on  the  case  for  the  infringement  of  a  patent, 
for  the  in.  The  declaration  made  profert  of  the  letters  patent,  but  did 
Tpftentr^  ^^  "^^  ^^  ^^^^  ^"'  verbatim.  The  defendant,  who  was  under 
made  profert  terms  to  plead  issuablj,  delivered  an  abstract  of  pleas,  by 
patent,  not  which  he  proposed  to  plead,  amongst  other  pleas,  first,  non 
out  wbatlm.  concessit;  thirdly,  that  the  invention  was  no  improvement; 
Sn^!mdcr*'  sixthly,  that  the  invention  was  of  no  use  to  the  public, 
terms  to  plead  The  third  plea  at  length  was  as  follows :  That  before  the 
pleadcd'non  making  of  the  said  supposed  letters  patent  in  the  declaration 
Sw^on  mo-  nientioned,  to  wit,  &c.,  the  plaintiflfe,  by  their  petition  in 
tion,  that  the  (j^q  gaid  supposed  letters  patent  and  declaration  mentioned, 
luoable.  represented  and  suggested  unto  her  said  Majesty,  that  the 

the  plea  of  non  s^icl  supposed  invention  mentioned  in  the  declaration,  and 
undCTTuch       described  in  the  said  instniment  in  writing,  under  the  hand 

circumrtances,  and  seal  of  the  plaintiff,  Caleb  Bedells,  in  this  defendant's 
would  be  good  /.      i  .  .  «  . 

on  demurrer,  second  plea  set  forth,  was  an  mvention  of  improvements  in 
fendantaUo  ^^e  manufacture  of  elastic  fabrics  and  articles  of.  elastic 
fhrpWntiS  fabrics.  And  the  defendant  further  says,  that  her  said 
^■<^  J^pfo-  Majesty,  believing  and  confiding  in,  and  acting  and  pro- 
Queen,  that  ceeding  upon  the  said  representation  and  su^estion  of  the 
wM"imlm.***"  plaintiffs,  and  in  pursuance,  and  in  consideration  thereof, 
fbat^the  "etterg  ^'^  ^^^ke  the  Said  Supposed  letters  patent,  and  also  the  said 
patent  were  gift  and  grant  in  the  declaration  alleged  to  be  made.  And 
such  repre.  the  defendant  further  says,  that  the  said  representation  and 
8uch*ropre.*^**  Suggestion  so  made  by  the  plaintiffs  to  her  said  Majesty  as 
sentation  was    aforesaid,  was  false  and  untrue,  and  her  said  Majesty  was 

untrue,  and  ^  ^  /  . 

that  the  Queen  thereby  misinformed  and  deceived,  and  that  the  said  sup- 
was  deceived ;  ,    .  ,  .  .  ^  . 
and  that  the      posed  mvention  was  not  an  invention  of  improvements  in 

!!ri*?«*?«  ^^    elastic  fabrics  and  articles  of  elastic  fabrics,  in  manner  and 

not  an  im-  ' 

provcmcnt :       form  as  bv  the  plaintiffs  so  &lsely  and  untruly  represented 

i/eW,  that  this  ,  ,  ,  .ti.^.  n  .,  ,  , 

plea  was  not      and  Suggested  unto  her  said  Majesty  as  aforesaid ;  whereby 

the  same  as  a 

plea  that  the 

mvention  was  of  no  use  to  the  public :   Held  also,  that  such  a  plea  was  sufficiently  described  in 

the  ab^ract  of  pleas,  as  a  plea  that  the  invention  was  no  improvement. 
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and  by  reason  whereof  the  said  supposed  letters  patent  were 
and  are  null  and  void ;  concluding  with  a  verification.  Bfdeli  s 

A  rule  having  been  obtained,  calling  on  the  defendant    *"<^  Another 
to  shew  cause  why  so  much  of  an  order  of  CressweU,  J.,  as      Massby. 
allowed  the  defendant  to  plead  the  first  and  third  pleas, 
should  not  be  rescinded,  and  why  the  said  first  and  third 
pleas  should  not  be  struck  out,  with  costs ; 


ChanneUy  Serjt.  {Mellar  with  him)  shewed  cause.  First, 
with  respect  to  the  third  plea.  Two  objections  were  urged 
against  that  plea  in  moving  the  rule,  viz.  that  it  differed 
firom  the  abstract,  and  that  it  was  substantially  the  same  as 
the  sixth  plea.  With  regard  to  the  first  objection,  there  is 
no  ground  for  it.  The  defendant  alleges  that  a  false  sug- 
gestion was  made  to  the  Crown,  and  that  there  was  no 
improvement  in  the  manu&cture  of  the  articles.  All  that 
is  necessary  is,  that  the  abstract  should  describe  substantially 
the  nature  and  object  of  the  plea.  [  Tindal^  C.  J. — ^Perhaps 
the  plea  might  be  objected  to  on  the  score  of  duplicity] . 
The  plaintiffs  cannot  take  advantage  of  such  a  defect,  even 
if  it  exist  in  the  plea,  upon  motion.  It  is  submitted,  also, 
that  the  plaintiffs  would  be  estopped  fi*om  traversing  the 
former  part  of  the  plea.  As  to  the  objection  that  the 
defence  raised  by  the  third  plea  is  the  same  as  that  set  up 
in  the  sixth,  it  is  apprehended  that  there  is  a  wide  difference 
between  them.  The  third  plea  alleges  a  fraud  on  the 
Crown,  by  a  false  suggestion  that  the  invention  is  an  im- 
provement ;  while  the  sixth  raises  the  statutable  objection, 
that  a  patent  granted  for  an  invention  which  is  useless,  is 
void.  Similar  pleas  were  pleaded  in  Morgan  v.  Seaward  {a). 
Then,  as  to  the  plea  of  non  concessit,  that,  it  is  submitted, 
is  a  good  and  issuable  plea.  There  must  be  some  mode  of 
pleading  by  which  the  validity  of  the  grant  of  letters  patent 
may  be  put  in  issue.  The  defendant  cannot  demand  oyer 
of  the  letters  patent    Neither  can  he  plead  nul  tiel  record, 


(a)  2  M.  &  W.  544. 
Y    2 
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Bedells     observes,  "  *  non  concessit'  puts  the  operation  of  the  grant  in 

and  Another   question.     If  a  man  pleads  a  grant  from  the  Crown  under 

Massby.      the  great  seal ;  and  the  other  pleads  *  non  concessit,'  in  this 

case  the  letters  patent  are  confessed;  but  the  effect  and 

operation  of  them  is  denied :   the  effect  of  that  issue  of 

'  non  concessit'  is,  that  the  Crown  had  nothing  in  the  land ; 

or,  that  the  tenements  did  not  pass  by  the  letters  patent 

So  is  Hynde^s  case  (b)  and  EdevCs  case  {c)  expressly."     It  is 

submitted,  therefore,  that  the  plea  is  good;   but,  at  all 

events,  the  Court  will  not,  on  a  summary  application  like 

the  present,  prevent  the  defendant  from  setting  up  this 

defence. 

Bylesy  Serjt,  contrd.  With  regard  to  the  plea  of  non 
concessit,  it  is  said  that  there  must  be  some  mode  of  denying 
the  validity  of  letters  patent ;  but  there  is  no  form  of  plea 
by  which  that  can  be  done.  Letters  patent  cannot  be 
denied;  Eden's  case.  \^TindaU  C.  J. — It  does  not  follow 
that  the  defendant  may  not  put  in  issue  the  existence  of 
the  letters  patent,  as  you  have  pleaded  them.]  Letters 
patent  cannot  be  set  out  on  oyer,  TJie  King  v.  Amery  (d), 
Jeffery  v.  White  (e)\  and  the  defendant's  remedy  is  by 
motion  to  the  Court  on  affidavit,  shewing  that  the  pkintiff's 
statement  of  the  letters  patent  does  not  agree  with  them  in 
reality  (/).  But  further,  even  if  the  existence  of  letters 
patent  could  be  put  in  issue  by  a  plea,  the  plea  of  non 
concessit  would  not  have  that  operation.  Non  concessit  is 
not  an  issuable  plea.  The  power  of  the  Queen  to  grant 
letters  patent  is  matter  of  law,  and,  supposing  the  plaintifis 
to  take  issue  upon  the  plea  of  non  concessit,  what  would 
there  be  for  the  jury  to  try  ?  That  plea  can  only  be  pleaded 
where  it  appears  on  the  face  of  the  grant  itself  that  the 
Queen  had  no  power  to  grant,  Com.  Dig.  tit.  "  Patenty'  (F)  1 ; 
but  that  is  not  the  case  here.     [  Tindaly  C.  J. — The  plain- 

(a)  3  Burr.  1544.  {d)  1  T.  R.  149- 

ib)  4  Rep.  71,  b.  (f)  2  Doug.  476. 

(c)  6  Rpp,  15,  b.  (/)  Per  Bvller,  J.  1  T.  R.  150. 
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tifis  do  not  set  out  the  letters  i)atcnt  in  hsec  vcrba^  but  only        1844. 
state  what  they  suppose  to  be  the  legal  eflFect  of  them].      bkdklls 
With  regard  to  the  third  plea,  it  is  not  in  conformity  with    ^^  Another 
the  abstract  delivered,  and,  even  if  it  were,  it  ought  not  to       Massky. 
be  allowed  in  conjunction  with  the  sixth  plea;  for  if  the 
invention  were  no  improvement,  it  would  be  of  no  use  to 
the  public. 

TiNDAL,  C.  J. — The  objection  to  the  plea  of  non  con- 
cessit is  not  that  it  is  at  variance  with  the  abstract  delivered, 
but  that  it  is  no  plea  at  all :  but  I  think  it  too  much  to  say 
that  we  must  take  it  upon  ourselves  to  decide  such  a  ques- 
tion upon  motion.  The  plaintiffs  may  demur  to  the  plea, 
if  they  should  be  so  advised ;  but  it  really  seems  to  me  to 
be  the  only  way  in  which  a  defendant  can  dispute  the  effect 
of  letters  patent,  and  show  that  the  plaintifis  claim  one 
thing,  whereas  the  letters  patent  grant  another.  I  see  no 
inconvenience  which  can  result  from  such  a  plea,  because 
the  plaintifls  will  only  have  to  produce  on  the  trial  the 
exemplification  of  the  letters  patent,  and  shew  that  they 
agree  with  the  statement  of  their  legal  effect  as  set  forth  in 
the  declaration,  and  the  defendant's  plea  will  at  once  be 
answered.  As  to  the  third  plea,  the  objection  is,  that  it  is 
at  variance  with  the  abstract  delivered,  and  also  that  it  is 
the  same  as  the  sixth  plea.  I  do  not  think  that  the  abstract 
ought  to  be  considered  too  critically,  otherwise  we  must 
look  into  it  for  all  the  nicety  of  the  plea  itself.  The  sub- 
stance of  the  third  plea  is,  that  a  false  suggestion  was  made 
to  the  Crown  that  the  plaintifis'  invention  was  an  improve- 
ment, and  the  abstract  says  that  there  was  no  improvement. 
That  is  the  real  question,  for  if  there  was  no  improvement, 
the  Queen  has  been  deceived  in  her  grant,  as  alleged  by 
the  plea.  With  regard  to  the  sixth  plea,  I  think  it  is 
different  from  the  third,  upon  the  grounds  stated  by  my 
Brother  ChannelL 

CoLTMAN,  J. — I  am  of  the  same  opinion.     The  third 
plea  states  that  the  Queen  has  been  deceived  in  her  grant, 
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^^^^^     utility.     The  defences  which  might  be  raised  under  these 

and  Another    pleas  would  be  very  di£Perent.    As  the  objection  to  the  plea 

Massey.      of  non  concessit,  if  it  be  tenable,  may  be  taken  on  demurrer, 

I  do  not  think  that  we  ought  to  set  it  aside  upon  motion. 

Maule,  J. — The  plea  of  non  concessit  appears  to  have 
been  frequently  pleaded,  and  seems  to  me  to  be  the  only 
plea  by  which  the  defendant  can  raise  the  question,  whether 
the  alleged  subject-matter  of  the  patent  be  included  in  the 
terms  of  the  patent  when  properly  construed.  It  is,  there- 
fore, a  plea  to  the  merits,  and,  consequently,  an  issuable 
plea,  and  within  the  terms  which  the  defendant  was  under 
of  pleading  issuably.  The  third  plea  is  also  a  plea  to  the 
merits.  If  it  be  a  double  plea,  it  may  be  demurred  to ;  but 
I  think  not  only  that  it  is  not  double,  but  that  it  is  clearly 
not  so.  It  is  unnecessary,  however,  to  express  any  opinion 
on  that  point,  as  the  objection  is,  that  it  is  the  same  as  the 
sixth  plea.  The  third  plea  denies  that  the  invention  is  an 
improvement;  the  sixth  says,  that  whether  there  be  an 
improvement  or  not,  the  invention  is  of  no  use  to  the 
public.  It  appears  to  me  that  the  two  pleas  are  quite 
different  from  one  another.  Suppose  it  appeared  that  the 
process,  for  an  improvement  in  which  the  patent  is  granted, 
is  not  only  not  useful,  but  positively  detrimental  to  the 
public.  In  that  case  the  patentee  would  have  effected  an 
improvement  in  a  process  which  it  would  have  been  ad- 
visable to  have  suppressed  altogether,  and  which  the  public 
had  better  be  without  With  respect  to  the  objection  that 
the  third  plea  is  not  properly  described  in  the  abstract,  I 
think  that  an  abstract  of  pleas,  which  is  merely  intended  to 
convey  some  notion  of  what  defences  are  to  be  pleaded, 
ought  not  to  be  scanned  too  critically ;  otherwise  we  should 
require  the  same  nicety  and  precision  in  the  abstract  as  in 
the  pleas  themselves. 

Rule  discharged  {a), 

(tf)  See  Banneft  v.  Smith,  post,  p.  380. 
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Reynolds  v.  Barford. 

A  WRIT  of  testatum  fieri  facias  had  issued  in  the  above  A  return  to  a 
cause  to  the  then  sheriff  of  Surrey,  under  which  the  goods  fha?the*dberiff 
of  the  defendant  had  been  seized  on  the  1st  of  February,  had  paid  *  sum 

•' '   **  for  rent  due 

in  the  present  year.  A  claim  was  made  to  these  goods  by  forthepremisef 
one  Mary  Clark,  upon  which  the  sheriff  applied  for  an  aaid  goods  and 
interpleader  rule,  and  the  following  order  was  made  by  Mr.  ^uen  in^xZ 

Justice  CoUnian:  cution:"  but 

without  stating 
that  the  rent 

^^  Reynolds  v.  Barford.     Upon  hearing  the  attorneys  or  time  of  the 

agents  for  the  plaintiff,  for  the  claimant,  Mrs.  Mary  Clark,  ^^^l^^  ^^^ 

and  for  the  sheriff  of  Surrey,  and  reading  the  affidavits  of  **>«  return, 

the  said   Mary  Clark,  I   order  that  the   said  sheriff  be      An  inter. 

discharged;  that  the  goods  seized   under   the  fieri  fecias  Sirectedtbat 

herein  be  sold,  and  the  produce  thereof  be  paid  into  Court,  ***®  poweasion 

^  ^     ^  '  '    money  up  to  a 

deducting  expenses,  unless,  within  a  week,  the  claimant  certain  date, 

shall  give  security  to  the  satisfaction  of  the  Master,  to  the  in  the  first 

amount  of  the  levy ;  the  claimant,  in  the  first  instance,  to  SaiiMnt,if.B* 

pay  possession  money  from  this  day  till  the  ffoods  are  sold,  »"<!  finally  by 

,  the  unsuccess- 

or  security  be  given,  but  ultimately  by  the  losing  party;  ful party.  A.B. 

that  an  issue  be  tried  at  the  next  assizes  for  Surrey,  in  abandoned  his 

which  the  claimant  shall  be  plaintiff,  and   the  execution  gtenffbdng^^ 

creditor  defendant ;  the  question  to  be,  whether  the  goods  ™l?<^  .^  ^*»« 

seized  were,  at  the  time  of  the  seizure,  the  goods  of  the  return  the  writ, 

claimant     All  other  questions  reserved.     Dated  the  8th  hi8?eri!rn,  that 

day  of  February,  1 844.  \  ^J**"***  ,**>. 

•^  •' '  retam  a  certain 

T.  COLTMAN.'*  sum  for  posses- 
sion money  ,&c. 
but  not  for 

The  claimant  not  having  proceeded  to  trial  in  pursuance  tTme^hcd'a^ed 

of  the  above  order,  the  plaintiff  took  out  a  summons  to  *ii?**®l"*:" 

^  ,  ^«W,8iiflacient. 

have   it  discharged ;  whereupon  the  following  order  was 
made  by  the  same  learned  Judge : 

'*  Reynolds  v.  Barford.     Ujwn  hearing  tlie  attorneys  or 
agents  for  the  plaintiff,  and  Marv  Clark,  the  claimant.  I  do 
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1844.        order,  that  my  order  dated  the  8th  day  of  February  last,  be 

Reynolds     discharged,  and  the  claim  of  the  said  Mary  Clark  be  barred 

»•  to  the  goods  seized  by  the  sheriff  of  Surrey,  and  that  the 

proceeds  of  such  goods,  (if  any,)  after  deducting  expenses, 

be  paid  to  the  plaintiff,  the  execution  creditor.     Dated  the 

13th  of  April,  1844. 

T.  COLTMAN." 


On  the  same  day,  the  plaintiff  obtained  a  rule,  calling  on 
the  sheriff  to  return  the  writ ;  and  on  the  20th  of  the  same 
month,  the  following  return  was  made : 

"  Surrey.  By  virtue  of  the  annexed  writ  to  me  directed, 
I  have  caused  to  be  made  of  the  goods  and  chattels  of  the 
therein  named  John  Barford,  22/.  2«.,  out  of  which  I  have 
paid  Hi  68.,  for  rent  due  for  the  premises  whereon  the 
said  goods  and  chattels  were  taken  in  execution,  and  I 
have  retained  6L  I2s.,  for  levying  the  said  execution, 
keeping  possession  of  the  said  goods  and  chattels,  and 
selling  the  same  by  public  auction,  and  for  poundage  ;  and 
the  residue  thereof,  being  4/.  5^.,  I  have  ready  to  pay  to 
Frederick  Reynolds,  in  the  said  writ  named,  as  therein  I 
am  commanded.  And  I  further  certify,  that  the  said  John 
Barford  hath  not  any  other  goods  or  chattels  in  my  baili- 
wick, whereof  I  can  cause  to  be  made  the  residue  of  the 
debt  and  damages  therein  mentioned,  or  any  part  thereof. 
Richard  Sumner,  Esq.,  Sheriff."  Filed,  20th  of  April, 
1844. 

By  the  affidavits  on  which  this  rule  was  moved,  it 
appeared,  that  information  had  been  given  to  the  plaintiff's 
attorney  by  the  clerk  to  the  defendant  s  landlord,  that  no 
rent  was  due  at  the  time  of  the  seizure ;  and  that  none 
accrued  due  until  the  8th  of  February  following.  The 
affidavits  in  opposition  stated,  that  the  rent  was  actually  due 
at  Christmas,  1843. 

In  Easter  Term, 

Channell,  Serjt,  obtained  a   rule,   calling  on   the  late 
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sheriff  of  Surrey  to  shew  cause  why  the  return  made  by        1844. 

him  to  the  said  writ  of  testatum  fieri  facias  should  not  be     r^^^JC^ 

quashed^   with  costs.     The  chief  objections  urged  to  the 

return  were;  that  it  did  not  appear  upon  the  face  of  it, 

that  the  sum  deducted  for  rent,  was  deducted  for  rent  due 

at  the  time  of  the  seizure ;  and  that  the  sheriff  claimed 

to  retain  possession   money  generally  in  respect  of  the 

execution ;  whereas  the  possession  money  up  to  a  certain 

date,  was,  by  the  terms  of  the  interpleader  rule  of  the  8th 

of  February,  1844,  to  be  paid  by  the  unsuccessful  claimant, 

Mrs.  Clark,  and  not  chargeable  as  against  the  plaintiff. 

ByleSy  Seijt,  now  shewed  cause,  and  contended,  that 
the  sheriff,  having  been  discharged  by  the  terms  of  the 
interpleader  order  of  the  8th  of  February,  was  not  bound 
to  make  any  return  at  all.  [Cresswell,  J. — Then  if  so,  it 
can  do  him  no  harm  to  have  the  return  quashed.]  At  any 
rate,  the  proper  course  is,  if  the  truth  of  the  return  is 
disputed,  to  bring  an  action  for  a  false  return.  It  sufficiently 
appears  by  the  affidavits,  that  the  rent  was  claimed  by  the 
landlord  as  due  at  the  time  of  the  seizure ;  and  if  it  were 
not,  in  point  of  fact,  due,  that  might  be  evidence  in  an 
action  for  a  false  return.  The  present  return  is  according 
to  one  of  two  forms,  to  be  found  in  Tidd'^s  Practical 
Formsy  p.  365,  ss.  45,  46,  ed.  1828.  The  case  of  Hep- 
worth  V.  Sanderson  {a\  shews  under  what  circumstances 
the  plaintiff  will  be  estopped  from  ruling  the  sheriff  to 
return  a  writ. 

Channel/y  Serjt,  in  support  of  the  rule.  If  the  sheriff  is 
not  bound  to  return  the  writ,  he  should  have  opposed  the 
rule  calling  on  him  to  do  so.  But  making  the  return,  he  is 
bound  to  make  it  such,  that  if  false,  an  action  for  a  false 
return  would  He  u|>on  it  Here  an  action  would  not  lie,  as 
there  is  no  allegation  in  the  return  that  the  rent  was  then 

(a)  8  Bing.  19 ;  See  S.  C.  1  M.  &  Scott,  64. 
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1844.  doe.  [Tindaly  C.  J.— He  would  be  bound  to  shew  that 
RnYNOLDs  ^^^^  ^°^  ^®*  ^"^»  ^  ^^^  ^®^  would  justify  him  in  retaining 
^    ^'  out  of  the  levy.]     This  return  is  not  in  conformity  with 

the  words  of  the  statute,  8  Ann.  c.  14,  which  only  autho- 
rizes the  payment  of  such  rent  as  is  due  at  the  time  of  the 
tfddng  the  goods  and  chattels ;  nor  is  it  according  to  the 
usual  form  in  practice  (a).  [  Tindal,  C.  J.— Have  you  any 
authority  that  the  Court  will  interfere  to  quash  a  return, 
when  you  might  make  it  the  subject  of  a  summary  motion, 
that  he  should  pay  over  the  money  to  you?]  There  is  no 
exact  authority  in  point ;  but  it  is  apprehended,  that  the 
mere  fact  that  the  Court  could  give  relief  on  motion,  will 
not  induce  them  to  refuse  to  quash  the  return.  As  to  the 
other  objection,  the  sheriff  should  shew  what  possession 
money  he  claims  for,  and  not  leave  it  in  doubt  whether  he 
is  making  a  wrongful  claim.  He  cited  also  The  King  v. 
Tke  Sheriff  of  Middlesex  (*). 

Cur,  adv.  vult, 

TiNDAL,  C,  J.,  now  delivered  the  judgment  of  the 
Court — This  was  a  rule  to  shew  cause  why  the  sheriff's 
return  to  a  writ  of  fieri  facias  should  not  be  quashed.  The 
return  was  as  follows.  [His  Lordship  here  read  the 
return.] 

The  principal  objection  urged  against  the  return  was, 
that  it  did  not  shew  distinctly  that  the  rent  paid  to  the 
landlord  was  due  at  the  time  when  the  sheriff  made  the 
seizure,  but  was  consistent  with  the  rent  being  due  only  at 
the  time  of  the  return;  and  it  was  argued,  that  no  intend- 
ment could  be  made  to  support  the  sheriff's  return.  No 
authority  was,  however,  cited,  to  shew  that  a  rule  of  such 
extreme  rigour  has  ever  been  applied  to  sheriff's  returns ; 
on  the  contrary,  cases  are  not  wanting  to  shew,  that  in 
making  returns  to  writs,  a  reasonable  degree  of  certainty  is 


(a)  See  Tidd's   Pract.    Forms,       Chitty'x  Forms,  p.  173,  5th  ed. 
p.  365,  6,  88.  45,  47,   ed.  1828;  {b)  1  B.  &  A.  lOO. 
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sufficient,   and,   at   least,   not  so    much    requisite    as   in        1814. 

pleading,  as  was  said  by  the  (yourt  in  the  City  of  Londxnis     rbynolds 

ccae  (a).     Thus,   in  a  case  where  the  king  sued  a  writ, 

founded  on  the  Statute  of  Provisors,  (27  Edw.  3,  s.  1,  c.  1,) 

which  requires  that  the  defendant  should  be  warned  two 

months  before  the  return,  and  the  sheriff  returned  praemunire 

feci,  &c.,  quod  esset  coram  justiciariis,  &c.,  ad  idem,  (which 

is  evidently  a  misprint  for  diem,)  in  breve  contentum,  ad 

fM^iendum  quod  istud  breve  requirit ;  it  was  objected,  that 

it  did  not  appear  that  he  had  warned  him   two  months 

before  the  return;  to  which  it  was  answered,  that  it  should 

be  intended  to  be  as  the  writ  requires ;  and  if  the  sheriff 

has  not  done  his  office  duly,  he  may  have  his  remedy  by 

writ  of  deceit  (&).     So  where  a  scire  facias  issued  against  a 

parson  to  have  execution  of  an  annuity,  the  sheriff  returned 

that  he  had  commanded  the  bailiff  of  the  franchise,  who  had 

returned  to  him,  that  long  before  the  return  of  the  writ 

the  parson  had  resigned  his  benefice  to  another,  and  quod 

non  habet  bona  neque  catalla  infra,  &c.     It  was  objected, 

that  he  ought  to  have  returned,  quod  non  habet  bona,  neque 

habuit  tempore  receptionis  brevis ;  for  it  might  be,  that  now 

he  has  not,  but  had  then ;  but  it  was  answered,  that  it  shall 

be  intended  by  this  return,  that  at  the  time  of  the  receipt 

of  the  writ,  he  had  them  not;  and  afterwards,  the  Court 

held  the  return  good  enough  (c). 

The  case  last  cited  has  a  striking  analogy  to  the  present. 
The  present  return,  after  it  has  stated  a  seizure  under  the 
writ,  specifies  a  payment  of  rent  due  to  the  landlord,  and  in 
so  doing,  must  be  intended  to  refer  to  such  rent  as  is  due 
to  the  landlord  according  to  the  rules  of  law,  under  a 
seizure  by  the  writ,  that  is  to  say,  rent  due  at  the  time  of 
the  seizure. 

If,  in  truth,  the  rent  was  not  due  at  the  time  of  the 
seizure,   an   action   for  a  false   return  would,  we  think, 

(a)  8  Rep.  121,  b.  pi.  56. 

(6)  Year  Book,  39  Edw.  3,  pl.7 ;  (c)  2  Edw.  4,  pi.  1. 

Brt),  Abr.  tit.  "  Retorne  del  Brief  ,'' 
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1844.  clearly  lie  on  this  return,  which,  as  against  the  sheriff, 
^^^JJ^J^  would  be  understood  to  mean,  that  the  rent  was  due  at  the 
time  of  the  seizure ;  for  he  could  never  be  allowed  to  defend 
himself  in  such  an  action,  by  putting  a  construction  on  his 
own  return,  which  vrould  make  it  bad,  when  it  admits  of 
another  construction  which  will  make  it  good. 

It  was  further  objected,  that  by  the  order  made  in  the 
interpleader  rule  in  this  case,  the  costs  of  keeping  possession 
were  directed  to  be  borne  by  the  claimant ;  and  that  the 
return  is  bad  because  it  claims  a  deduction  for  possession 
money.  To  this,  the  answer  is,  that  the  possession  money 
payable  by  the  claimant,  is  but  a  part  of  the  possession 
money,  namely,  that  which  became  due  subsequent  to  the 
making  of  the  order ;  that  there  is  other  possession  money 
which  the  sheriiF  is  entitled  to  claim  against  the  fund,  and 
it  does  not  appear  that  he  has  deducted  any  other  than 
that  which  he  has  a  right  to;  if,  in  fact,  he  has  deducted 
more  than  he  was  entitled  to,  the  party  is  not  without  his 
remedy. 

Rule  discharged. 


Beown  v.  Copley  and  Others. 

Id  trover  1  ROVER,  for  a  watch,  &c. 

Imdtw<)Uilift,      P^®*  ^J  ^^^  defendant.  Sir  J.  W.  Copley,  who  was  sheriff 

^e^led*        of  Yorkshire,  not  guilty.     Issue  thereon. 

rmteljT,  a  jutti-        The  Other  two  defendants,  Bland  and  Turton,  who  were 

process  issued    bailifl^,  pleaded  first,  not  guilty;  secondly,  that  the  plaintiff 

County  Court.    ^^  °^^  possesscd  of  the  goods;  thirdly,  that  theretofore, 

Newawign.  ^q  wit,  on  the  first  of  June,  1843,  at  the  County  Court  of 
ment  thereto,  ^  »  '  J 

alleging^  the 

conversion  to  be  the  retainer  of  possession  by  the  bailiflb  after  the  issue  of  a  suMrsedeas  by  the 
sheriff,  and  notice  thereof  to  them.  Plea  to  the  new  assignment,  not  guilty.  The  bailiffs  were 
specially  appointed,  and  the  sheriff  took  an  indemnity  from  the  plaintiff's  attorney.  A  verdict 
having  passed  acainst  the  sheriff  at  tho  trial :  Held,  on  motion  to  enter  the  verdict  in  his  favour, 
that  he  was  not  liable  for  the  wrongful  acts  of  his  bailifis  after  the  issuing  of  the  supersedeas. 

Scmbky  per  CreuweO,  J.,  that  the  sheriff  is  a  judicial  officer,  with  respect  to  process  issued 
out  of  the  County  Court,  and,  therefore,  not  liable  for  the  acts  of  his  bailiffs ;  and  also  that  the 
new  assignment  was  ill  pleaded,  as  shewing  only  evidence  of  a  conversion. 
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Sir  J.  W.  Copley,  Bart,  sheriff  of  the  county  of  York,  and        1844. 
before  the  suitors  of  the  said  Court,  came  one  Ann  Weldon,     ^"T""^^      ' 
and  there,  m  the  said  last  mentioned  Court,  levied  her  v. 

certain  plaint  against  the  now  plaintiff,  of  a  plea  of  trover,  and  Others, 
for  damages  to  the  amount  of,  to  wit,  Sds.  1  Id.  for  a  certain 
cause  of  action  arising  and  happening  within  the  jurisdiction 
of  the  said  last  mentioned  Court,  and  thereupon  such  pro- 
ceedings were  had  as  by  the  entry  and  proceedings  of  the 
said  Court,  still  remaining  in  the  said  last  mentioned  Court, 
fully  appear;  that  the  said  Sir  J.  W.  Copley,  Bart.,  sheriff, 
&c.,  afterwards,  to  wit,  on  the  12th  of  July,  1843,  and 
within  the  jurisdiction  of  the  said  Court,  issued  his  certain 
precept  under  the  seal  of  his  oflBce,  and  bearing  date  the 
12th  day  of  July,  1843,  to  the  said  Bland  and  Turton» 
bailifis,  for  the  purpose  of  executing  the  said  precept 
specially  deputed,  whereby  the  said  sheriff  commanded  the 
said  Bland  and  Turton,  that  they  or  one  of  them  should 
attach  the  said  Brown,  the  plaintiff  in  this  suit,  by  his  goods 
and  chattels,  that  he  might  be  and  appear  at  the  next 
County  Court,  to  answer  the  said  Ann  Weldon,  in  an  action 
of  trover,  damages  S9s.  lld.^  and  that  they  should  have 
there  the  said  precept ;  which  said  precept  was  afterwards, 
and  before  the  said  return  thereof,  to  wit,  on  the  2l8t  of 
July,  1843,  delivered  to  the  said  Bland  and  Turton,  who 
afterwards,  to  wit,  at  the  said  time  when,  &c,  and  whibt 
the  said  precept  was  in  force,  and  within  the  jurisdiction  of 
the  said  last  mentioned  Court,  did  take  and  seize  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  as  it 
was  lawful  for  them  to  do  for  the  cause  aforesaid,  being  the 
said  conversion  in  the  declaration  mentioned.  Verification. 
The  replication  joined  issue  on  the  first  two  pleas,  and 
to  the  third  plea  new  assigned  as  follows :  that  the  plaintiff 
issued  his  writ  in  this  suit,  and  declared  thereupon,  not  for 
the  conversion  in  the  said  third  plea  mentioned,  but  for  the 
conversion  under  the  circumstances  hereinafter  mentioned, 
viz.  that  the  said  Sir  J.  W.  Copley,  being  sheriff  as  aforesaid, 
according  to  the  course  and  practice  of  the  said  Comrt, 
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Brown 

c. 

Copley 

and  Others. 


afterwards,  and  after  the  issuing  of  the  said  precept  in  the 
said  third  plea  mentioned,  to  wit,  on  the  24th  of  July,  1843, 
duly  issued  his  certain  precept  in  writing,  under  the  seal  of 
his  office,  called  a  supersedeas,  bearing  date  the  same  day 
and  year  last  aforesaid,  directed  to  the  said  Bland  and 
Turton,  his  bailiffs,  whereby,  after  reciting  that  by  the  said 
precept,  under  the  seal  of  his  office,  (then  meaning  the  said 
attachment),  he  commanded  them  that  they  should  attach 
the  said  Brown  by  his  goods  and  chattels,  so  that  he  should 
appear  at  the  then  next  County  Court,  to  be  there  holden 
for  the  said  county,  on  Wednesday,  the  9th  day  of  August, 
1843,  to  answer  to  the  said  Ann  Weldon,  in  the  said 
action  in  trover ;  and  also  reciting  that  the  said  Brown  had 
appeared  to  answer  the  said  Ann  Weldon  in  the  plea  afore- 
said, and  as  aforesaid ;  the  said  Sir  J.  W.  Copley,  so  being 
sheriff  as  aforesaid,  did  thereupon  command  the  said  Bland 
and  Turton,  that  fi'om  the  execution  of  the  said  last  men- 
tioned precept  they  should  altogether  desist,  and  if  any 
goods  or  chattels  of  the  said  Brown  had  been  seized  by 
them  or  either  of  them  under  the  said  precept,  that  then, 
without  delay,  they  should  cause  the  same  to  be  restored 
and  delivered  to  the  said  Brown ;  and  that  afterwards,  and 
after  the  issuing  of  the  said  precept,  called  a  supersedeas, 
and  before  the  return  thereof,  to  wit,  on  the  25th  of  July, 
1843,  the  said  Bland  and  Turton,  then  being  and  continuing 
in  possession  of  the  said  goods  and  chattels  so  taken  and 
seized,  as  in  the  said  third  plea  mentioned,  as  such  bailiffs, 
had  notice  of  the  said  supersedeas,  and  were  served  there- 
with, and  the  said  Bland  and  Turton  were  requested  by 
the  said  Brown  to  restore  the  said  goods  and  chattels,  and 
every  of  them,  to  the  said  Brown,  according  to  the  said 
supersedeas ;  but  the  said  Bland  and  Turton,  wrongftilly 
and  unjustly,  wholly  reftised,  and  then  converted  and  dis- 
posed thereof  to  their  own  use. 

Rejoinder  by  Bland  and  Turton,  that  they  were  not 
guilty,  and  issue  joined  thereupon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  York 
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Assizes,  when  it  appeared  that  a  summons  from  the  County        i844« 
Court,  issued  at  the  suit  of  Ann  Weldon,  on  the  29th  of    ^'b&owv 
June,  1843,  against  Brown,  the  present  plaintiff.     Brown       ^  ^' 
did  not  appear  in  obedience  to  the  summons,  and  a  cer->     and  Othcn. 
tificate  of  service  having  been  filed,  an  attachment  issued 
to  compel  his  appearance  on  the  20th  of  July.     It  was 
proved  that  there  were  no  regular  baili£b  of  the  County 
Court,  but  that  the  course  of  practice  was  to  deliver  the 
process  issuing  from  the  County  Court  to  bailiflb  specially 
appointed,  on  the  nomination  of  the  plaintiff's  attorney, 
who  gave  an  indemnity  to  the  sheriff.     The  attachment 
was  delivered  to  Bland  and  Turton,  and,  on  the  24th  of 
July,  the  seizure  took  place.     On  the  same  day  Brown 
appeared  and  obtained  the  supersedeas,  which  the  baiiifis 
refused  to  obey.     The  indemnity  given  to  the  sheriff  was 
produced  at  the  trial.     A  verdict  passed  for  the  plaintiff 
against  the  sheriff  and  Bland,  with  SL  damages,  leave  being 
reserved  to  the  sheriff  to  move  to  enter  the  verdict  for  him* 

Byles^  Seijt,  having  in  Easter  Term  obtained  a  rule  nisi 
accordingly, 

Talfourdf  Serjt.,  (with  whom  was  Pashley)  now  shewed 
cause.  The  sheriff  is  responsible  for  the  acts  of  his  bailifb, 
notwithstanding  the  admission  on  the  record  that  a  super- 
sedeas had  been  issued  before  the  conversion  took  place. 
Until  the  case  otSaunderson  v.  Baker  (a),  it  was  a  matter  of 
doubt  how  far  the  sheriff  was  liable  for  the  acts  of  his  bailiff, 
unless  they  were  done  in  pursuance  of  his  direct  orders. 
In  that  case,  however,  a  sheriff  was  held  liable  in  trespass, 
where  the  bailiff  had  taken  the  goods  of  A.  instead  of  the 
goods  of  B.,  though  the  warrant  directed  him  to  take  the 
goods  of  B.  only.  In  the  report  of  that  case  by  Sir  W. 
Blachsione,  Nares,  J.  (^),  is  said  to  have  cited  Ti/ler  v. 
Johnson  which    goes   rather    further  than  Saunderson   v. 

(o)  3  Wile.  309  ;    S.  C.  2  W.  (6)  2  W.  Bl.  834. 

Bl.  832. 
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Baher,  because  the  sheriff  commanded  the  bailiff  to  take  in 
county  A.,  and  the  bailiff  seized  in  county  B. ;  yet  the 
sheriff  was  held  liable.  [CresstoeU,  J.— There  the  bailiff 
was  acting  in  pursuance  of  the  authority  given  to  him  by 
the  sheriff,  but  not  according  to  it]  In  Saunderson  v.  Baker 
also  was  cited  2  Roll.  Abr.  tit  "  Trespass,''  (O),  pi.  9,  where 
it  is  said,  ^^  If  the  sheriff  makes  a  warrant  to  the  bailiff  of  a 
firanchise  to  take  the  goods  of  a  man  in  execution,  and  he 
mistakes  the  goods,  and  takes  the  goods  of  another  man, 
the  bailiff  is  the  trespasser,  and  not  the  sheriff;"  but,  not- 
withstanding that  auth6rity,  the  Court  held  the  sheriff 
responsible.  [Cresswell,  J. — The  case  was  distinguishable, 
because  the  bailiff  of  a  franchise  is  not  the  immediate 
servant  of  the  sheriff].  Again,  in  the  same  case,  pi.  10, 
was  cited  from  the  same  page  in  BolL  Abr.,  ^^  If  a  man  be 
arrested  by  the  bailifls  of  the  sheriff,  and  thereupon  he 
showeth  to  them  a  supersedeas  to  discharge  him,  and  the 
bailifis  refuse  it,  and  afterwards  detain  him  in  prison,  you 
shall  have  false  imprisonment  against  the  bailifis,  and  not 
against  the  sheriff."  That  authority  was  also  cited  in  Smart 
V.  Huttan{a)f  but  Parke,  J.,  said,  "  The  sheriff  is  Hable  for 
whatever  the  bailiff  does  under  colour  of  the  writ."  So,  in 
Parrot  v.  Mumford  (ft),  which  was  referred  to  in  FMce  v. 
Peek  (c),  it  was  held  that  the  sheriff  was  responsible,  even 
where  the  bailiff  made  the  arrest  after  the  return  of  the 
writ;  and  in  Price  v.  Peek,  Tindal,  C.  J.,  says  (d),  "The 
act  of  the  bailiff  in  the  execution  of  a  writ,  though  not 
justified  by  the  writ,  is  the  act  of  the  sheriff  himsel£" 
[Tindal,  C.  J. — How  is  the  detainer  of  the  goods  in  this 
case  afler  the  supersedeas  an  execution  of  the  writ?]  The 
responsibility  of  the  sheriff  was  not  determined  by  the 
supersedeas.  There  is  no  difference  in  principle  between 
the  case  of  a  bailiff  who  has  a  good  writ  in  the  first  instance, 
but  who  afterwards  refuses  to  obey  a  supersedeas,  and  that 


(a)  8  A.  &  E.  568,  n. 

(6)  2  Esp.  585. 

(c)  1   Bing.  N.  C.  380  ; 


S.  C.  1  Scott,  205. 
{d)  1  Bing.  N.  C.  385. 
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of  a  bailiff  who,  being  directed  to  take  the  goods  of  A., 
takes  the  goods  of  B.  It  is  a  general  rule  that  the  sheriff 
is  answerable  for  the  wrongful  acts  of  his  bailiff;  Laycock*$ 
case{a)y  fVoodffote  v.  Knatehbull  {b\  Raphael  y.  Goodman  {e)^ 
(where  the  authorities  are  collected,)  Sturmy  v.  Smith  (d), 
Babne  v.  Hutton{e).  Secondly,  it  is  submitted,  that  the 
sheriff  is  not  exonerated  on  the  ground  that  he  is  a  judicial 
officer.  It  was  proved  that  there  were  no  regular  bailifis  of 
the  County  Court,  but  that  the  sheriff  took  an  indemnity 
from  the  plaintiff's  attorney,  who  appointed  the  bailifis ;  and 
this  brings  the  case  within  the  rule  laid  down  in  Bradley  v. 
Carr  (/),  where  it  was  held,  that  although  the  steward  of  a 
Court  Baron  would  not  be  liable  where  the  process  was 
directed  to  the  bailiff  of  the  Court,  he  was  responsible 
when  the  writ  was  issued  to  special  bailifis,  nominated  by 
the  attorney  of  the  plaintiff,  and  he  had  taken  an  indemnity 
to  protect  himself  against  the  consequences  of  any  miscon- 
duct on  their  part  The  taking  of  an  indemnity  distin- 
guishes that  case  from  Hohroyd  v.  Breare  {g\  and  Tunno  v. 
Morrii  (A).  But  further,  there  are  authorities  to  shew  that 
the  sheriff  is  merely  a  ministerial  officer  of  the  County 
Court  The  suitors  are  the  judges,  and  not  the  sheriff; 
DaU&n  on  Sheriffs ;  Com.  Dig.  tit.  "  County,''  (C  9). 


1844. 

^^ V ' 

Brown 

V. 

Copley 
andOthen. 


Byles,  Seijt,  {Hugh  Hill  with  him,)  to  support  the  rule. 
The  sheriff  is  sought  to  be  charged  in  the  present  action  for 
refusing  to  restore  that  which  he  commanded  should  be 
given  up.  The  authority  from  2  RoH.  Ahr.  552,  pi.  10,  is 
expressly  in  his  favour,  and  has  never  been  overruled. 
He   referred   also   to  Cook  v.  Palmer  (i\  and  Crawder  v. 

(a;  Latch,  187 ;  S.  C.  Noy,  90.      3  Scott,  N.  R.  523. 


(b)  2  T.  R.  148. 

(c)  8  A.  &  £.  565 ;  See  S    C. 
3  N.  &  P.  647. 

(d)  U  East,  25. 

(e)  9  Bing.  471  $  See  S.  C.  3 
M.  &  Scott,  I. 

(/)  3  M.  &  G.  221  i  See  S.  C. 
VOL.  IL 


(^)  2  B.  &  A.  473. 

(A)  2  C,  M.  &  R.  298 ;  4  Dowl. 
224 ;  See  also  TmsUy  v.  Nauau, 
M.  &  M.  52. 

(t)  6  B.  &  C.  739 ;  9  D.  &  R. 
723. 


z 


D.    &    L. 
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Copley 
and  Othera. 


Long  (a).  In  all  the  cases  cited  on  the  other  side,  the 
bailiff  was  acting  under  colour  of  his  office,  and  had  received 
no  inhibition  to  proceed.  (He  was  then  stopped  by  the 
Court) 


TiNDAL,  C.  J. — It  appears  to  me  that  the  rule  to  enter 
a  verdict  for  the  sheriff  must  be  made  absolute.  The  ques- 
tion is,  whether  the  sheriff  was  shown,  upon  the  evidence 
given  in  this  case,  to  have  been  guilty  of  a  conversion ;  or, 
in  other  words,  whether  the  refusal  to  deliver  the  goods 
which  had  been  seized  under  the  writ  of  attachment  was  the 
conjoint  act  of  the  bailifis  and  the  sheriff,  or  of  the  bailiffs 
alone.  It  appears  to  me  to  have  been  the  act  of  the  bailifis 
alone,  since,  at  the  time  when  the  conversion  took  place, 
they  were  not  the  servants  of  the  sheriff.  The  ground 
upon  which  the  sheriff  is  made  answerable  for  the  acts  of 
his  bailiff  is,  that  he  performs  a  duty  by  another  which  the 
law  requires  him  to  perform  himself.  The  writ  of  attach- 
ment and  the  warrant  thereon  did  originally  authorize  the 
bailifis  to  make  the  seizure  in  question;  but  afterwards 
came  the  supersedeas,  and  the  effect  of  that  was  to  make 
the  writ  of  attachment  inoperative,  and  also  the  warrant. 
The  consequence  was,  that  though  the  sheriff  would  have 
been  liable  for  the  original  taking  and  keeping  of  the  goods, 
if  any  thing  wrong  had  been  done  prior  to  the  supersedeas ; 
whatever  was  done  afterwards  was  done  by  the  bailifis  of 
their  own  authority,  and  against  the  positive  orders  of  the 
sheriff.  The  writ  of  supersedeas  was  a  direct  command  to 
the  bailifis  to  abandon  the  seizure  and  restore  the  goods  to 
Brown ;  and  if  we  were  to  hold  the  sheriff  responsible  under 
such  circumstances,  it  would  be  making  a  person  liable  as 
a  wrong-doer  for  the  acts  of  another,  after  the  determination 
of  that  person's  authority.  The  case  in  Rollers  Abridgment, 
which  has  been  cited,  Ls  precisely  in  point,  as  the  law  is  the 
same  in  this  respect,  whether  the  person  or  the  goods  of  a 


Ca)  8  B.  &  C.  598 ;  See  S.  C.  3  M.  &  R.  17. 
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party  be  wrongfully  detained.  That  case  has  never  been  1844. 
overruled,  and  I  see  no  reason  why  it  should  be.  Not  only  brown 
on  principle,  therefore,  but  on  authority,  I  think  the  verdict       _  ''• 

ought  to  be  entered  for  the  sheriff.  and  Othert. 

CoLTMAN,  J. — I  should  ccrtaiuly  have  hesitated  before 
exempting  the  sheriff  from  liability,  if  it  had  not  been 
for  the  case  in  Rollers  Abridgment;  but  that  case  is  even 
stronger  than  the  present,  because  there  the  process  was 
issued  from  a  superior  Court,  which  the  sheriff  sent  to 
his  bailiff  to  execute.  In  that  case,  the  party  was  bound 
to  execute  the  process  of  the  Court  himself,  as  sheriff, 
and  the  bailiff  was  only  his  servant;  but  here  the  sheriff  is 
not  a  mere  ministerial  officer,  but  issues  his  process  to  the 
bailiff,  who  is  bound  to  execute  that  process.  The  sheriff, 
therefore,  would  not  be  liable  for  the  execution  of  process 
out  of  the  County  Court,  unless  he  accept  an  indemnity, 
which  places  him  in  a  different  position.  After  the  super- 
sedeas, however,  and  notice  to  the  bailiflls,  he  cannot  be  held 
answerable  for  their  tortious  acts. 

Cresswell,  J. — It  is  not  necessary  in  this  case  to  deliver 
any  opinion  upon  one  of  the  points  which  have  been  raised; 
but  there  are  certainly  strong  authorities  for  holding  that 
the  sheriff  is  a  judicial  officer  in  the  County  Court,  and  not 
merely  a  ministerial  officer.  The  sheriff  does  not  first 
receive  an  order  from  the  Court,  and  then  issue  the  process 
to  his  officer ;  but  it  issues  in  the  first  instance  to  the  bailiff. 
If  his  order  is  not  the  order  of  the  Court,  the  bailiff  has  no 
order  at  all ;  for  it  issues  direct  from  the  sheriff  himself. 
But,  as  I  have  already  said,  it  is  not  necessary  to  discuss 
that  question  here.  It  is  alleged  in  the  pleadings  that  the 
act,  which  is  called  the  conversion,  became  such  conversion 
by  reason  of  a  wrongfiil  act  under  a  supersedeas,  which  had 
previously  been  issued,  which  is  in  effect  an  allegation  that 
the  sheriff^s  own  order  to  do  what  was  right,  was  the  reason 
of  his  doing  something  wrong.     Another  observation  which 
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I  raaj  make  is,  that  the  new  assignment  does  not  shew  a 
conversion,  but  merely  evidence  of  a  conversion.  That, 
however,  is  beside  the  present  question.  It  does  not  appear 
that  any  doubt  has  ever  been  thrown  on  the  propriety  of  the 
decision  in  Rollers  Abridgment,  and  I  agree,  therefore,  with 
the  rest  of  the  Court  in  thinking  that  the  rule  to  enter  a 
verdict  for  the  sheriff  should  be  made  absolute. 


Rule  absolute  accordingly. 


In  debt  for 
cooditold, 
aefendant 
•leaded  that 
plaintiff*! 


T. 


Huxley  t?.  Bull. 

JLIEBT  for  goods  sold  and  delivered,  and  on  an  account 

stated. 

Second  plea.  And  for  a  further  plea  in  this  behalf  as  to 
vn{»^adpro-  the  sum  of  59i  17«.  4rf.  parcel  of  the  moneys  in  the  said 
fendant,  and  declaration  mentioned,  and  the  debt  and  causes  of  action 
re€eiTed,"a  bill  ^°  respect  thereof,  the  defendant  saith  that  after  the  accruing 

of  exchange  for  ^f  ^^  g^j  j  ^^\^^  ^^^  causes  of  action  in  the  said  declaration 
and  on  account 

mentioned,  as  to  the  said  sum  of  592.  lis.  4td.,  parcel,  &c., 

and  before  the  commencement  of  this  suit,  to  wit,  on  the 
13th  day  of  December  in  the  year  of  our  Lord,  1843,  one 
*^^ntir '*^^"*  George  Hibbert,  the  agent  of  the  plaintiff  in  that  behalf, 
obtained  and  procured  from  the  defendant  for  and  on 
account  of  the  said  sum  of  59L  ITs.  ^d,,  parcel,  &c.,  and 
commencement  ^^  ^®^^  *°^  causes  of  action  in  the  said  declaration  men- 
of  the  suit,  and  tioned  in  respect  thereof,  a  certain  bill  of  exchange  in 
withmarea-  ../.,.  i  ^  .  f 

sonabletiroe,     wntmg  for  the  said  sum  of  592.  lis,  4a.,  beanng  date  a 

plJntiff  gaye^  certain  day  and  year,  to  wit,  the  day  and  year  last  afore- 
t^M  thV  f-  ^^^*  ^^^  accepted  by  the  defendant,  and  payable  three 
and  that  after-  months  after  the  date  thereof,  (which  period  hath  not  yet 
within  a  rea>  elapsed)  which  said  bill  of  exchange  the  said  George 
IowS*^on"ihe     Hibbcrt  then  delivered  and  handed  over  to  the  plaintiff, 

daj  and  year 

aforeiaifC  the  bill  was  returned  by  the  plaintiff  to  the  defendant.  Rejoinder,  that  H.  took 
the  bill  with  the  plaintiff*!  content,  knowledge,  and  anthority  :  Hdd^  that  the  plaintiff  was  not 
entitled  to  Jtidgment  non  obetante  vcredieto;  at  it  did  not  appear  on  the  face lu  the  replication, 
that  the  bill  was  returned  before  action  brought. 


of  the  lum  of 
59/.  17f.  4dL, 
parcel,  &c 
Replication, 
that  H  took 


tent,  know- 
ledffe,  or 
anthority ; 
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and  the  plaintiff  then,  before  the  commencement  of  this  1844. 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  took  and 
received  the  same  for  and  on  account  of  the  said  sum  of 
59L  17 s.  4i,  parcel,  &c,  as  aforesaid,  and  the  debt  and 
causes  of  action  in  the  said  declaration  mentioned  in  respect 
thereoC     Verification. 

Replication.  As  to  the  plea  of  the  defendant  by  him 
secondly  above  pleaded,  the  plaintiff  says,  that  the  said 
George  Hibbert  took  and  received  the  said  bill  from  the 
defendant  without  the  consent  or  knowledge  of  the  plaintiff, 
and  without  any  authority  from  the  plaintiff  in  that  behalf; 
and  that  afterwards,  and  before  the  commencement  of  this 
suit,  and  within  a  reasonable  time  in  that  behalf,  to  wit,. on 
the  13th  day  of  December,  in  the  year  of  our  Lord,  1843, 
the  plaintiff  caused  notice  of  the  premises  to  be,  and  notice 
of  the  premises  was  then  given  to  and  received  by  the 
defendant;  and  that  afterwards,  and  within  a  reasonable 
time  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid, 
the  said  bill  was  returned  by  the  plaintiff  to  the  defendant 
Verification. 

Rejoinder.  That  the  said  George  Hibbert  took  and 
received  the  said  bill  in  the  said  last  plea  mentioned  from 
the  defendant,  with  the  consent,  knowledge,  and  authority 
of  the  plaintiff,  in  manner  and  form,  &c.     Issue  thereon. 

The  cause  was  tried  before  Lord  Denman^  C.  J.,  at  the 
last  Surrey  Assizes,  when  the  defendant  obtained  a  verdict 
A  rule  nisi  for  a  new  trial  was  obtained  by  Sir  T.  Wilde, 
Serjt.,  in  Easter  Term,  on  the  ground  that  the  verdict  was 
against  evidence,  or  for  judgment  on  the  second  plea,  non 
obstante  veredicto.  He  cited  Kearslake  v.  Morgan  (a).  Crisp 
V.  Griffiths {b) 9  Simon  v.  Lloyd {e)y  Mercery.  Cheese {d). 

Talfourdy  Seijt,  now  shewed  cause.  First,  as  to  that 
part  of  the  rule  which  relates  to  judgment  non  obstante 

(a)  5  T.  R.  613.  3  Dowl  813. 
(6)  2  C,  M.  &  R.  159;  S.  C.         (rf)  2  Dowl.  619,  N.  S. ;   See 

3  Dowl.  752.  S.  C.  5  Scott,  N.  R.  664 ;  4  M. 

(c)  3  C,  M.  &  R.  187;  S.  C.  k  G.  804. 


r. 
Bull. 
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1844.  veredicto.  The  principle  is  now  established,  that  it  is  a 
HUXI.EY  good  plea  to  an  action  of  debt  on  a  simple  contract,  that  a 
bill  of  exchange  has  been  handed  over  by  the  debtor  to  the 
creditor,  and  taken  by  him  on  account  of  the  debt  Kearslake 
V.  Margan{a\  and  Mercer  v.  Cheese  (ft),  are  strong  authorities 
in  favour  of  the  defendant.  It  is  submitted,  therefore,  that 
the  plea  is  good.  At  all  events,  an  immaterial  issue  has 
been  taken  by  the  replication,  and  therefore  the  Court  will 
not  give  judgment  non  obstante  veredicto,  but  will  award  a 
repleader.  Secondly,  the  jury  drew  a  correct  conclusion 
from  the  evidence. 

ByleSy  Serjt.,  {Lush  was  with  him)  in  support  of  the  rule. 
If  the  verdict  stands,  there  will  be  error  on  the  record.  The 
replication  says,  that  Hibbert  took  the  bill  from  the  defendant, 
without  the  consent,  or  knowledge,  or  authority  of  the  plain- 
tiff, who  gave  the  defendant  notice  thereof  within  a  reason- 
able time,  and  before  the  commencement  of  the  suit,  and  that 
afterwards,  and  within  a  reasonable  time,  to  wit,  on  the  day 
and  year  aforesaid,  the  said  bill  was  returned  by  the  plaintiff 
to  the  defendant.  The  rejoinder  does  not  traverse  the 
return  of  the  bill,  but  takes  issue  on  the  want  of  authority. 
Assuming  it  to  be  a  sufficient  prima  facie  answer  to  say,  '*  I 
gave  you  a  bill  for  and  on  account  of  your  debt ;"  it  appears, 
upon  this  record,  that  the  bill  was  returned.  [Tindaly 
C.  J. — Ought  it  not  to  appear  that  the  bill  was  returned 
before  action  brought  ?]  In  Mercer  v.  Cheese^  the  decision 
of  the  Court  proceeded  upon  the  ground  that  the  defendant 
could  not  know  what  had  become  of  the  bill ;  but  here  it  is 
admitted  by  the  pleadings,  that  it  was  returned  to  him. 
That  allegation  must  be  taken  to  mean  that  it  was  returned 
some  day  before  the  commencement  of  the  suit  \_Tindal, 
C.  J. — The  plaintiff  does  not  say  so.] 

TiNDAL,  C.  J. — I  think  this  is  not  a  case  for  judgment 
non  obstante  veredicto ;  since,  for  all  that  appears  upon  this 

(a)  6  T.  R.  513.  S.  C.  5  Scott,  N.  R.  664  ;  4  M.  & 

(b)  2  Dowl.  619,  N.  S.  i  See      G.  804. 
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record,  the  plaiotiff  may  have  only  returned  the  bill  when        \S44, 
he  replied.     I  confess,  however,  that  the  verdict  seems  to 
me  to  have  been  wrong,  and  therefore,  the  rule  for  a  new 
trial  must  be  absolute,  without  costs. 

Rule  accordingly. 


Harvey  v.  Watson. 

JiYLES^  Serjt.,  shewed  cause  against  a  rule  nisi,  which  In  tregpMs  for 
had  been  obtained  by  Dowling,  Seijt.,  for  leave  to  add  a  Coun  allowed^ 
plea.     The  action  was  in  trespass  for  criminal  conversation  |^*i^j3^"^°^i*"^ 
with   the   plaintiff's    wife.     The    defendant    pleaded   not  *' that  the 
guilty.     The  plea  proposed  to  be  added  was  the  following:  time  of  the 
"  that  before,  and  at  the  time  of  the  committing  of  the  renou'i^ed*the 
trespass,  the  plaintiff  had  relinquished  and  renounced  the  rT^'^*!.'"*^ 
comfort   and    fellowship    of   his    wife,   and    had    finally  his  wife,  and 
separated   himself  by   deed  from,   and   was  living  apart  separated^him- 
from  her."     It  is  submitted,  that  this  plea  ought  not  to  froL^and*!!?ai 
be  allowed.     There  is  no  precedent  of  such  a  plea  having  Jiving  apart 
been  placed  upon  record.     It  is  true  that  in  Weedon  v. 
Timbrell  (a),  the  Court  of  King's    Bench    upheld  Lord 
Kenyorls  ruling  at  Nisi  Prius,  that  a  separation  between 
husband  and  wife  is  a  bar  to  an  action  brought  for  any 
subsequent  act  of  adultery  ;  but  in  Chambers  v,  Caulfield{b)y 
Lord  EUenborouffh  is  reported  to  have  said,  that  he  did  not 
consider  the  question  as  concluded  by  the  case  of  Weedon  v. 
Timbrell  (c).     [Maule,  J.,  referred  to  Winter  v.  Ilenn  (rf).] 

Dowling^  Serjt.,  contra,  argued,  that  it  was  not  necessary 
to  contend,  that  the  plea  would  stand  the  test  of  a  demurrer. 
The  decision  in  Weedon  v.  Timbrell  had  never  been  over- 
ruled, and  it  was,  therefore,  enough  that  the  plea  set  up  a 

(fl)  5  T.  R.  357.  (r)  5  T.  R.  357. 

(6)  6  East,  24«.  (rf)  4  C.  &  P.  498. 
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1844.       difiierent  defence  to  that  which  could  be  given  in  evidence 
H^^yjjY      under  the  general  issue. 


Watson. 


TiNDAL^  C.  J. — It  is  too  much  to  say  upon  motion,  after 
the  judgment  of  the  Court  of  King's  Bench  in  Weedon  v. 
TimbreU{a)y  that  the  plea  is  bad.  The  defendant  must, 
therefore,  have  leave  to  add  the  plea  in  question. 

Rule  absolute. 
(«)  5  T.  R.  357. 
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COURT    OF    EXCHEQUER. 

IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


De  Wolf  and  Another^  Assignees,  &c.,  v.  Bbvan 

and  Another  (a).  1844. 

J.  ROVER  bj  the  assignees  of  K.  M^Leod  and  J.  B.  Totrorwl^x 


Wood,  bankrupts.     The  first  count  stated,  that  the  bank-  ©f^Ll'Sf^ 

rupts,   before   their  bankruptcy,   were   possessed  of  one  ^Mkropti,  for 

*  *     •'  *  certain  pun- 

thousand  puncheons  of  brandy,  fifty  puncheons,  fifty  k^s,  eheons  of 

&c.,  and  alleged  a  conversion  after  the  bankruptcy.  defendants^ 

The  defendants  pleaded  as  to  five  puncheons  of  brandy,  the*bMkropu 

and  five  puncheons,  parcel,  &c.,  that  before  the  said  BL  L.  P^^J*^^  • 

&   J.  W.   were  possessed  thereof  as  in  the  declaration  and  were  to' 

mentioned,  the  defendants  held,  and  were  possessed  of,  the  SSae^y  a  bill 

said   brandy  and   puncheons,  as  the  warehousemen   and  ^l^^^^J 

agents  of  certain  persons,  of  whom   the   said   K.  L.  &  anta,  before  the 

J.  W.  piu-chased  the  same;  that  R.  L.  &  J.  W.,  before  hadponession 

they  became  bankrupts,  purchased  the  same  brandy  and  LthemSito^of 

puncheons,  under  and  by  virtue  of  a  certain  contract  of  ^-  ^  jn;J.*'^ 

purchase,  then  made  and  entered  into  between  them  and  dishonoured,  it 

certain  other  persons  carrying  on  business  by  and  under  that JLaTw. 

the  name,  style,  and  firm  of  Messrs.  Falk,  Brothers,  whose  jSetlndJ  to' 

Christian  names  are  to  the  defendants  unknown,  and  by  F.  in  satUfac. 

''    tion  of  the 

(a)  This  case  was  decided  in  Trinity  Term  last.  ^}^^'    '*     , 

then  averred  a 
re-delivery  of  the  brandy,  and  acceptance  of  it  by  F.  in  satisfaction,  and  that  before  the 
defendants  or  F.  had  any  knowledge  of  the  bankruptcy,  the  brandy  became  the  property  of  F., 
by  re-delivery  by  defendants,  by  authority  of  L.  &  W.  Replication,  that  it  was  not  agreed  as 
in  the  plea  mentioned,  nor  was  the  brandy  re-delivered  or  accepted  in  satisfaction,  nor  did  the 
property  in  the  brandy  revert  to  F.  by  re-delivery,  by  authority  of  L.  &  W.,  before  they  became 
banarupl 


krupt 

pecial  < 
the  agreement,  and  its  performance  by  re^delivery  of  t^e  brandy :   HM,  that  the' replication  was 
'  sd  tor  duplicity. 
A  party  can  only  avul  himself  of  the  grounds  of  duplicity  specially  stated. 


Special  demurrer  for  duplicity,  alleging  that  the  replication  put  in  issue  two  particulars,  vii. 
le  agreement,  and  its  periormance  by  re-delivery  of  the  * 
bad  tor  duplicity. 
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1844.       which  said   contract,   the  said   K.  L.  &  J.  W.    were    to 


^^     '  purchase   of,  and  pay  the  said  F.   &  Co.,  for   the  same 

and  Another  brandy   and  puncheons,  a  certain  sum  of  money  as  the 

Bevan  price  and  value  of  the  said  brandy  and  puncheons,  to  wit, 

and  Another,  ^j^^   ^^^   ^f  yg^    ^^^    4^^    ^^   y^  secured  by  a   certain 

acceptance  by  them,  the  said  K.  L.  &  J.  W.,  of  a  certain 
bill  of  exchange  drawn  on  them  by  the  said  F.  &  Co., 
payable  at  a  certain  time  after  date,  to  wit,  four  months ; 
that  K.  L.  and  J.  W.  did  purchase  and  pay  for  the  same 
brandy  and  puncheons  in  manner  aforesaid ;  that  afterwards, 
from  the  time  of  such  purchase  as  aforesaid,  continually  up 
to,  and  until  the  re-transfer  of  the  same  brandy  and 
puncheons  to  the  said  F.  &  Co.,  as  hereinafter  mentioned, 
the  defendants  held  and  were  possessed  of,  and  had  the 
custody  and  control  of  the  same  brandy  and  puncheons,  as 
the  warehousemen  and  agents  of  and  for  the  said  K.  L. 
&  J.  W.,  which  was  their  possession  in  the  declaration 
mentioned;  that  afterwards,  and  before  the  said  K.  L.  & 
J.  W.  became  banknipts,  the  said  bill  of  exchange  so  given 
in  payment,  became  and  was  due  and  payable  according  to 
its  tenor  and  effect ;  that  K.  L.  &  J.  W.  being  then  unable 
to  meet  or  pay  the  said  bill,  the  same  then  being  and 
remaining  in  the  hands  of  F.  &  Co.,  unpaid  and  dis> 
honoured,  and  the  said  last  mentioned  persons  then 
pressing  for  payment  thereof,  and  then  threatening  to  take 
proceedings  against  K.  L.  &  J.  W.,  to  compel  payment 
thereof,  it  was  then  thereupon  agreed  by  and  between 
F.  &  Co.,  and  K.  L.  &  J.  W.,  in  consideration  of  the 
premises,  and  that  F.  &  Co.  would  then  forbear  to  take 
proceedings  against  the  said  K.  L.  &  J.  W.,  to  compel 
payment  of  the  said  bill  of  exchange,  and  that  F.  &  Co. 
would  abandon  and  relinquish  all  claim  and  demand  upon 
the  said  bill  of  exchange,  and  would  accept  the  said 
brandy  and  puncheons  last  mentioned,  in  satisfaction  and 
discharge  of  the  said  bill  of  exchange,  and  of  all  cause  and 
right  of  action  thereon,  that  K.  L.  &  J.  W.  should  return, 
re-transfer,  and  re-deliver  the  same  brandy  and  pancheons 
to  F.  &  Co.,  (averment  of  notice  and  assent  to  the  retuni. 
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re-transfer,  and  re-delivery  of  the  brandy  and  puncheons ;)  1814. 
that  afterwards,  and  before  the  defendants,  or  F.  &  Co.,  or  ^^"^^""^ 
either  of  them,  had  any  knowledge  or  notice  of  any  fiat  in  and  Anotlier 
bankruptcy  issued  against  K.  L.  &  J.  W.,  or  either  of  Bbvan 
them,  or  of  any  act  of  bankruptcy  by  thera  or  either  of  "^  AnoUw. 
them  committed ;  and  before  either  of  them  had  become 
bankrupt,  the  same  brandy  and  puncheons,  and  every  part 
thereof,  was  and  were  accordingly  returned,  re-transferred, 
and  re-delivered  to  F.  &  Co.,  and  the  same  was  and  were 
then  accepted  by  them  in  such  satisfaction  and  discharge  of 
the  said  bill  of  exchange,  and  they  then  thereupon  abandoned 
and  relinquished  all  claim  and  demand  thereupon ;  that  all 
property  and  interest  in  the  same  brandy  and  puncheons, 
then  and  before  the  defendants,  or  F.  &  Co.,  or  either  of 
them  respectively,  had  any  knowledge  or  notice  that  any 
fiat  in  bankruptcy  had  issued  against  K.  L.  &  J.  W.,  or 
either  of  them,  or  that  any  act  of  bankruptcy  had  been 
committed  by  them,  or  either  of  them,  and  before  either  of 
them  had  become  bankrupt,  reverted  in,  and  became  the 
property  in  possession  of  F.  &  Co.,  to  wit,  by  means  of  a 
re-delivery  thereof  to  them  by  the  defendants,  under  and 
by  virtue  of  the  authority  of  K.  L.  &  J.  W.  to  the  defend- 
ants given  in  that  behalf,  before  any  act  of  bankruptcy 
by  K.  L.  &  J.  W.,  or  either  of  them  committe<l ;  that 
afterwards,  and  after  the  said  K.  L.  &  J.  W.  became 
bankrupts,  the  plaintiffs,  as  such  assignees,  applied  to  and 
requested  the  defendants  to  deliver  up  to  them,  the 
plaintiffs,  as  such  assignees,  the  same  brandy  and  puncheons 
which  the  defendants  then,  and  for  the  cause  in  this  plea 
aforesaid,  wholly  refused  to  do,  as  they  lawfully  might,  for  ' 
the  cause  aforesaid,  which  is  the  conversion  in  the  said  first 
count  mentioned,  and  complained  of.     Verification. 

Replication  ;  that  it  was  not  agreed  by  and  between 
F.  &  Co.,  and  K.  L.  &  J.  W.,  as  in  the  said  plea  mentioned, 
nor  were  the  said  brandy  or  puncheons  in  said  plea 
mentioned,  returned,  re-transferred,  or  rc-dclivered,  or 
accepted  in  satisfaction  or  discharge,  as  in  the  said  plea 
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1844. 

^^ V ' 

Db  Woi^ 
and  Another 

V. 

Bevan 
and  Another. 


mentioned,  in  manner  and  form  as  in  that  plea  alleged ;  nor 
did  the  property  and  interest  in  the  brandy  and  puncheons, 
before  the  defendants,  or  F.  &  Co.,  or  either  of  them,  had 
knowledge  or  notice  that  a  fiat  had  issued  against  K.  L.  & 
J.  W.,  or  that  an  act  of  bankruptcy  had  been  committed, 
revert  in,  or  become  the  property,  and  in  possession  of 
F.  &  Co.,  by  means  of  a  re-delivery  thereof  to  them  by  the 
defendants,  under  and  by  virtue  of  the  authority  of  K.  L. 
&  J.  W.,  before  any  act  of  bankruptcy,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  (amongst  others,) 
that  the  replication  is  double  and  multifarious,  inasmuch  as 
it  contains  two  several  and  distinct  answers,  that  is  to  say, 
the  one  a  denial  of  the  said  alleged  agreement;  the  other, 
a  denial  of  the  alleged  performance  of  it. 


fF,  H.  WaUon,  in  support  of  the  demurrer,  contended, 
that  the  replication  put  in  issue  three  distinct  facts,  viz., 
the  agreement,  its  performance,  and  the  re-delivery  of  the 
brandy,  &c.,  by  authority  of  the  bankrupt. 

Cramptafiy  contra,  argued,  that  the  demurrer  only  pointed 
at  the  objection  that  two  facts  were  put  in  issue  by  the 
replication;  and  that  those  facts  amounted  to  one  single 
matter  of  defence,  and  were,  therefore,  traversable.  He 
cited  Bell  v.  Tuckett  (a),  Robinson  v.  Rayley  (i),  O'Brien  \. 
Saxon  (c),  fFebb  v.  Weatherby{d\  Bennison  v.  TkebjDell{e\ 
Pigeon  v.  Osbom  (/),  Reynolds  v.  Blackburn  {g\  Garten  v. 
Robinson  (A),  Eden  v.  Turtle  (i). 

Ctir.  adv,  vult. 


(a)  3  M.  &  G.  785;  \  Dowl. 
468,  N.  S.  ;  See  S.  C.  4  Scott,  N. 
R.402. 

{b)  1  Burr.  316. 

(e)  2  B.  %  C.  908 ;  See  S.  C. 
4  D.  &  R.  579. 

(d)  1  Scott,  477  5  S.  C.  1  Bing. 
N.  C.  602. 

(e)  9  Dowl.  739 ;    See  S.  C. 


7  M.  &  W.  612. 

(/)  4  P.  &  D.  345 ;  See  S.  C. 
12  A.  &E.  715;  9  Dowl.  507. 

(p)  7  A.  &E.  161;  SeeS.C.  2 
N.  &P.  136;  6  Dowl.  19. 

CA)  2  Dowl.  41,  N.  S. 

(t)  2  Dowl.  469,  N.  S. ;  See  S. 
C.  10  M.  &  W.  636. 
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The  judgment  of  the  Court  was  delivered  by  1844. 

Pollock,  C.  B.— The  demurrer  in  this  case  was  jqTwouT 
argued  before  my  Brothers  Parke^  Alderson,  Rolfe,  and  ^^  Another 
myself,  during  the  last  Term.  (His  Lordship  stated  the  Bsvan 
pleadings.)  Two  objections  were  made  to  the  replication ; 
the  first  is  of  importance,  and  if  decided  for  the  defendants, 
it  is  unnecessary  to  consider  the  other.  The  objection  is, 
that  the  traverse  in  the  replication  was  multifarious  and 
put  in  issue  three  distinct  matters:  first,  the  agreement 
between  the  bankrupts  aqd  Falk,  Brothers ;  secondly,  its 
performance  by  re-delivery  pursuant  to  the  agreement; 
and  thirdly,  a  re-delivery  by  authority  of  the  bankrupt 
notified  to  the  defendants,  which  would  prevent  the  goods 
passing  to  the  assignees,  as  being  in  the  apparent  ownership 
of  the  bankrupts.  It  was  answered  in  the  first  place,  and 
we  think  properly  answered,  that  the  special  demurrer 
objected  to  the  replication  as  containing  two  answers,  the 
denial  of  the  agreement,  and  of  the  performance  of  it,  and 
not  three ;  and  that  the  defendants  can  only  avail  themselves 
of  the  grounds  of  objections  for  duplicity  or  multifariousness 
specially  stated  ;  Smith  v.  Clinch  (a).  The  question  then 
is,  whether  the  plaintiff  can  deny  by  one  traverse,  the 
agreement  by  Falk  &  Co.  to  give  up  the  claim  on  the  bill 
against  the  bankrupts,  and  receive  back  the  goods  in 
satisfaction  of  that  claim ;  and  also  the  performance  of  the 
agreement  by  the  re-delivery  and  acceptance  in  satisfaction 
and  discharge  of  that  claim  ?  The  rule  laid  down  by  Lord 
Coke,  Co.  Litt.  126,  a,  is,  that  a  special  issue  must  be 
taken  on  one  material  point,  and  in  applying  the  rule,  the 
Courts  have  held,  that  a  plaintifi^  is  not  confined  to  a  single 
fact,  but  may  include  several,  constituting  one  point  of  the 
defence ;  as  in  Robinson  v.  Rayley(b\  Bennison  v.  ThelweU{c\ 
Pigeon  V.  Osborn  (d),  and  lastly,  the  case  of  Bell  v.  Tuckett{e\ 
in  which  it  was  decided,  on  the  authority  of  the  other  cases, 
that  where  the  defendant  pleaded  a  release  by  one  who 

(a)  I  G.  &  D.  225;  See  S.  C.  (c)  7  M.  &  W.  512. 

2  Q.  B.  835.  (<0  4  P.  &  D.  345. 

(6)  1  Burr.  316.  (e)  3  M.  &  G.  785. 
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and -Another. 


1H44.  executed  as  an  agent  of  the  plaintiff,  on  behalf  of  the 
De  Wolf  plaintiff,  and  who  was  duly  authorized  so  to  do  by  the 
and  Another  plaintiff,  the  plaintiff  might  include  in  his  traverse  the 
Bkvan  execution  by  the  agent,  and  his  authority  to  execute ;  those 
two  facts,  constituting  one  ground  or  point  of  defence.  My 
Brother  Mauk  truly  says  (a),  that  there  is  some  nicety  and 
diflSculty  where  several  &cts  are  pleaded,  in  saying  whether 
they  come  under  this  description  or  not ;  and  we  have  had 
considerable  doubt  in  the  present  case.  A  point  of  defence 
is  clearly  not  to  be  confounded  with  the  whole  defence 
contained  in  the  plea;  otherwise  there  would  be  no  dis- 
tinction as  to  the  cases  in  which  a  general  traverse  is 
allowable,  and  upon  which  nice  questions  have  arisen  ; 
and  a  plaintiff  might,  in  all  cases,  deny  the  whole  plea, 
though  it  consisted  not  of  mere  matter  of  excuse  only, 
but  of  title  or  authority  derived  from  the  plaintiff.  A 
plea,  may  indeed  comprise  a  single  point  of  defence  only, 
but  it  may  also  comprise  several  points.  Thus,  a  ple'a  of 
release,  or  money  paid  in  satisfaction,  or  license,  may  be 
considered  as  including  one  point  of  defence  only  ;  a  plea 
of  right  of  common  in  the  old  form  comprises  several,  viz., 
a  seisin  in  fee  of  the  land  in  respect  of  which  the  right  is 
claimed,  a  prescriptive  right  for  certain  cattle,  and  the 
putting  on  those  cattle.  All  that  the  Court  did  in  Robinson 
V.  Rayley  {J>\  was  to  decide,  that  the  last  part  of  such  a  plea 
formed  one  point  of  defence;  though  it  was  capable,  in  that 
case,  of  being  subdivided  into  three  distinct  facts,  viz.,  the 
ownership  of  the  cattle,  their  being  commonable,  and 
levant  and  couchant  In  some  cases  of  common,  as,  for 
instance,  for  a  certain  number  of  horses,  it  would  consist  of 
one  fact  only.  Had  there  been  a  replication  in  that  case, 
putting  in  issue  the  whole  defence,  whether  in  the  form  of 
de  injuria,  &c.,  or  a  denial  of  all  the  matters  in  the  plea,  it 
would  have  been  clearly  bad.  We  have  then  to  decide  in 
the  present  case,  whether  the  agreement  between  Falk, 
Brothers,  and  the  bankrupt,  and  the  performance  of  it  on 


ia)  In  BtU  V.  Tuckeit,  3  M.  &  6.  805. 


(b)  1  Burr.  316. 
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both  sides,  constitute  one  point  of  the  defence  or  two,  and        1844. 

after  some  hesitation,  we  have  come  to  the  conclusion  that     Tr"«;^     ' 

they  constitute  two.  The  averment  bears  a  close  analog}'  to    and  Another 

the  plea  of  accord  and  satisfaction  in  the  old  form,  dis-       Bevan 

approved   of    by   Lord    Coke    in    PinneTs    case    (a),   the   *" 

replication  to  which  plea  in  the  book  of  entries,  traverses 

one  part  only  of  tlie  allegations,  RastaWs  Entries^  627,  a; 

and  we  cannot  find  any  case  in  which  both  have  been 

denied  together.     That  of  Webb  v.  fVeatherby  (i),  where 

it   was    pleaded    that   the   defendant  paid,  and   plaintiff 

received,  a  sum  in  satisfaction,  was  decided  on  the  ground 

that  a  denial  of  acceptance  in  satis&ction,  would  virtually 

imply  a  denial  of  payment,  and,  consequently,  there  was  no 

objection  to  an  express  denial  of  both ;  and  the  Lord  Chief 

Justice   distinctly   said,   it   is  not   a  case  of  accord  and 

satisfaction,  and,  therefore,  at  least,  no  authority  for  the 

denial  of  both  those  facts  in  such  a  plea  by  one  traverse. 

A  case  was  cited,  decided  by  my  Brother  Wig/Umcm,  Garten 

V.  Robinson  (c),  as  an  authority  that  where  a  plaintiff  might 

traverse  all  the  facts  in  the  plea  by  the  general  replication, 

he  might  confine  himself  to  some  of  them ;  and  so  the 

traverse  in  this  case,  it  was  argued,  might  be  supported, 

though  it  included  two  facts.     It  is  a  sufficient  answer  to 

say,  that  here  the  plaintiff  could  not  have  traversed  all  the 

allegations  in  the  plea,  because  it  contained  matter  of  title 

to  the   goods,  and,  therefore,  the  traversing  of  two  facts 

could  not,  on  this  ground,  be  supported. 

We  are  of  opinion,  therefore,  that  the  replication  is  bad, 
and  that  the  first  objection  must  prevail ;  and  it  becomes, 
therefore,  unnecessary  to  consider  the  second. 

The  plaintiff  may,  however,  amend,  on  payment  of  costs, 
if  he  should  be  able  to  do  so. 

Judgment  for  the  Defendants  {d). 

(a)  5  Rep.  117»  a.  (d)  See  Bomi  and  Another  v. 

(*)  1  Bing.  N.  C.  502  Stewart,  ante,  p.  258. 

{c)  2  Dowl.  41,  N.  S. 
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Worth  v.  Terrington  and  Others. 

A  declaration  TrESPASS.     The  first  count  of  the  declaration  stated 

iSlegi^f^at  ^^^^  the  defendants,  on  the  28th  day  of  January,  a.  d.  1844, 

STa  cert^°*'*  with  force  and  arins,  &c.,  assaulted  and  beat  the  plaintiff, 

day,  assaulted  and  then  seized  and  laid  hold  of  him,  and  with  great  force 

and  imprisoned  and  violence  pulled  and  dragged  him  about,  and  gave  and 

and'detaineS*  struck  him  a  great  many  violent  blows  and  strokes  on  divers 

himso  im-  parts  of  his  body,  and  then  forced  and  compelled  him  to 

long  time,  to  go  from  and  out  of  a  certain  clerk's  desk  in  a  certain  church, 

space  of  situate,  &c.,  unto  and  into  the  aisle  of  the  said  church,  and 

hoursf'^The  ^^^^  forcibly  and  violently  dragged  and  pulled  him  in  and 

defendants        aloniT  the  said  aisle,  and  from  and  out  of  the  said  church, 

pleaded,  "as  ^  ... 

to  the  said  im-  and  then  imprisoned  the  plaintiff  in  the  custody  of  the 

piainSfffand     defendants,  F.  and  C,  they  the  said  F.  and  C.  then  being 

deuSSnffhtm    co™™^'^  Constables  and  peace  officers,  and  kept  and  de- 

in  prison,"  that  tained  him,  the  plaintiff,  so  imprisoned  in  such  custody  as 

a  disturbance    aforesaid,  without  any  reasonable  or  probable  cause  what- 

"churchduring  soever,  for  a  long  time,  to  wit,  for  the  space  of  twenty-four 

divine  *«"[|f«»  hours  then  next  following,  contrary  to  law,  and  against  the 

a  breach  of  the  will  of  the  plaintiff,  &C. 

oniertopre-         The   defendants   pleaded,  secondly,  except  as   to   im- 

turbuice  wad    P™®'^^'^?  ^^^  plaintiff  and  keeping  and  detaining  him  in 

preserve  the      prison  and  in  custody,  that  the  plaintiff  contemptuously 

fondants  "did a  came  into  the  said  church  during  divine  service,  and  dis- 

thepWnS^"    turbed  the  congregation,  by  wrongfully  getting  into  the 

detoiirSm"^    clerk's  desk,  and  by  then  making  loud  noises,  and  conducting 

imprisoned  for  himself  in  an  irreverent  and  unbecoming  manner ;  that  the 

a  reasonable 

time  in  that      defendant  T.,  then  being  one  of  the  churchwardens,  requested 

until  h'e^ceased  ^®  plaintiff  to  cease  such  disturbance,  which  the  plaintiff 

such  dis-  wholly  refused  to  do,  whereupon  T.,  as  such  churchwarden, 

breach  of  the     and  B.  as  rector,  and  the  other  defendants  in  their  aid, 

^the  space'  for  the  purpose  of  preserving  decorum  in  the  said  church, 
of  two  hours.'* 

The  plaintiff  replied  de  injuria,  and  also  new  assigned  that  the  defendants  imprisoned  him  after 
he  ceased  the  disturbance  and  breach  of  the  peace :  Hrfd,  on  special  demurrer,  that  the 
replication  and  new  assignment  were  not  double. 
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gently  laid  hands  on  the  plaintiff,  and  compelled  him  to  go        1H44. 
out  of  the  clerk's  desk,  &c  Worth 

Thirdly :  as  to  the  said  imprisoning  of  the  plaintiff,  and  ^\ 

keeping  and  detaining  him  imprisoned  and  in  custody ;  and  Others, 
that  the  plaintiff  having  so  irreverently  and  improperly 
conducted  himself  as  in  the  last  plea  mentioned,  and  having 
been  so  removed  from  and  out  of  the  said  church  as  therein 
mentioned;  and  being  in  the  porch  thereof,  the  celebration 
of  divine  service  still  continuing,  then  threatened  to  return, 
and  would  have  returned  into  the  said  church  to  renew, 
and  would  have  renewed  such  noises  and  indecent  and 
irreverent  conduct  as  aforesaid,  to  the  great  scandal,  dis- 
turbance, and  annoyance  of  the  said  congregation ;  and  then 
stayed  and  continued  outside  and  at  the  door  of  the  said 
church,  threatening  to  return  as  aforesaid  and  renew  such 
improper  conduct ;  and  made  a  great  noise  and  disturbance 
at  and  outside  the  said  church ;  and  resisted  and  opposed, 
and  struggled  and  contended  with,  the  said  constables  in 
the  discharge  of  their  duty,  and  laid  hands  on  them  in 
breach  of  the  peace  of  our  Lady  the  Queen,  to  the  great 
disturbance  of  the  said  congregation ;  whereupon  the 
defendants  F.  and  C,  so  being  such  constables  and  peace 
officers,  and  there  seeing  and  having  view  of  such  breach 
of  the  peace  by  the  direction  and  on  the  charge  of  the 
other  defendants,  and  the  other  defendants  so  directing 
and  chaining  as  aforesaid  to  preserve  the  peace,  and  to 
prevent  the  plaintiff  from  returning  into  the  said  church, 
and  renewing  such  noises  and  indecent  and  irreverent 
conduct  as  aforesaid,  and  to  prevent  such  noise  and  dis- 
turbance at  and  outside  the  church,  and  because  they  could 
not  otherwise  preserve  the  peace,  did  then  a  little  imprison 
the  plaintiff,  and  keep  and  detain  him  imprisoned  and  in 
custody  for  a  reasonable  space  of  time  in  that  behalf,  to 
wit,  until  he  ceased  and  discontinued  such  disturbance  and 
breach  of  the  peace  as  aforesaid,  to  wit,  for  the  space  of 
two  hours,  as  they  lawfully  might  for  the  cause  aforesaid ; 
qu»  sunt  eadem,  etc. 

VOL.    II.  A   A  1>.   &   L. 
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Worth 

r. 

Terrington 

and  Others. 


Replication,  and  new  assignment.  As  to  the  plea  of  the 
defendants  above  pleaded,  as  to  the  imprisoning  of  the 
plaintiff,  and  keeping  and  detaining  him  imprisoned  and  in 
custody,  de  injuria,  &c.  And  the  plaintiff  further  saith, 
that  he  sued  out  his  writ  and  declared  thereon,  not  only 
for  the  said  imprisoning  him,  and  keeping  and  detaining 
him  in  prison  for  the  said  alleged  space  of  time,  to  wit,  two 
hours,  part  of  the  said  time  in  the  declaration  and  plea 
mentioned,  and  by  that  plea  attempted  to  be  justified ;  but 
also  for  that  the  defendants,  after  the  expiration  of  the  said 
alleged  reasonable  space  of  time  for  the  defendants  to 
impris(m,  or  keep  and  detain  the  plaintiff  imprisoned  and 
in  custody,  for  the  cause  in  the  said  plea  mentioned ;  and 
after  the  celebration  of  divine  service  had  ceased,  and  after 
the  plaintiff  had  ceased  and  discontinued  the  said  alleged 
threatening  to  return,  or  could  or  would  have  returned  into 
the  said  church  to  renew,  or  could  or  would  have  renewed 
the  said  alleged  noises,  and  indecent  and  irreverent,  and 
improper  conduct,  and  after  he  had  ceased  and  discontinued 
staying  and  continuing  outside  and  at  the  door  of  the  said 
church,  and  making  the  said  alleged  noise  and  disturbance 
at  or  outside  the  said  church,  and  after  he  had  ceased  the 
said  alleged  resisting,  opposing,  and  struggling  and  con- 
tending with  the  said  constables,  and  laying  hands  on  them 
in  the  discharge  of  their  duty,  and  disturbing  the  said 
congregation,  to  wit,  at  the  said  time  when,  &c.,  with  force 
and  arms,  &c.,  continued  to  imprison  the  plaintiff,  and  kept 
and  detained  him  in  prison,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  time,  to  wit,  for  the 
space  of  twenty-two  hours,  residue  of  the  said  time  in  the 
said  count  mentioned,  contrary  to  the  laws  and  against  the 
will  of  the  plaintiff,  (modo  et  forma),  which  said  imprisoning, 
and  keeping  and  detaining  in  prison  above  newly  assigned, 
is  another  and  different  part  of  the  said  imprisoning  and 
keeping  and  detaining  the  plaintiff  in  prison  in  the  said 
count  mentioned,  than  the  said  part  thereof  in  the  intro- 
ductory part  of  the  said  plea  mentioned,  and  therein 
attempted  to  be  justified.    Wherefore,  &c. 
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Special  demurrer  to  the  replication  and  new  assignment, 
assigning  for  causes  that  they  are  double  in  this :  that  they 
deny  any  cause  for  any  imprisoning,  and  also  allege  that 
such  imprisoning  was  longer  and  other  than  warranted  by 
the  alleged  cause :  and  also  for  that  they  are  repugnant  in 
this,  that  the  traverse  in  the  replication  denies  the  existence 
of  any  cause  of  imprisonment,  while  the  new  assignment 
admits  the  same. 


1844. 

^--v ' 

Worth 

Terrington 
and  Othcra. 


Bramwell,  in  support  of  the  demurrer.  The  replication 
and  new  assignment  are  a  double  pleading.  The  declaration 
states  but  one  imprisoning,  and  the  plea  justifies  the  whole, 
though  it  mentions  two  hours.  If  the  plaintiff  had  merely 
replied  de  injuria,  and  had  succeeded  on  that  issue,  he 
might  have  recovered  damages  for  the  whole  cause  of  action. 
The  introductory  part  of  the  plea  does  not,  in  terms,  limit 
the  time  alleged  in  the  declaration,  and  if  it  be  construed 
as  so  doing,  it  would  be  bad,  as  an  indirect  denial  that  the 
imprisonment  continued  for  the  length  of  time  mentioned 
in  the  declaration.  The  plea  and  declaration  taken  together 
are  in  substance  this :  the  plaintiff  complains  of  an  imprison- 
ment for  a  certain  time ;  the  defendants  say  it  is  true  that 
you  were  imprisoned  for  a  certain  time,  but  there  were 
reasons  which  justified  us.  The  plaintiff  replies  that  there 
was  no  such  cause,  and,  in  addition  to  that,  new  assigns. 
In  a  note  to  the  case  of  Thomas  v.  Marsh  (a),  it  is  said  that 
Parke,  6.,  expressed  an  opinion  that  such  a  form  of  pleading 
was  demurrable.  [Parke,  B. — The  defendants  say,  "  We 
were  justified  in  imprisoning  you  for  a  reasonable  time  ;**  the 
plaintiff  says,  "I  deny  that,  and  I  also  go  for  a  further  time. 
Is  not  time  equally  divisible  as  space  ?"]  If  the  declaration 
complained  of  an  imprisonment  on  the  1st  of  January,  1844, 
and  the  plea  justified  an  imprisonment  on  that  day,  the 
plaintiff  could  not  traverse  the  plea,  and  also  new  assign. 
Here  the  defendants,  by  their  plea,  in  substance  say,  "  We 


(a)  6  C.  &  P  597,  note  (a). 
A    A    -> 
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1844.       imprisoned  you  for  a  reasonable  time;"  the  replication  and 

Wi^TH       "^^  assignment  amount  to  this :  "  there  was  no  excuse  for 

^     ».  the  imprisonment  for  such  time,  and,  if  there  were,  you  kept 

TeRRINGTON  ^  ,  ,         .  „        r  ^       ,        T>  x^     1  . 

and  Others,    me  an  unreasonable  time.      [Parkey  B. — If  the  time  were 
unreasonable,  in  what  way  is  the  plaintiff  to  take  advantage 
of  that  Suppose,  for  instance,  the  imprisonment  were  for  a 
year,  and  the  real  cause  only  justified  a  day  r]   In  that  case 
the  plaintiff  should  new  assign  only.     The  case  of  itfbn- 
privatt  V.  Smith  {a\  shews  that  this  pleading  is  double. 
There  to  trespass  for  breaking  and  entering  a  house,  and 
staying  therein  three  weeks;  the  defendant  pleaded  a  justi- 
fication as  to  breaking  and  entering,  and  staying  in  the 
house  tioenty-four  hoursy  and  Lord  Ellenborough  ruled  that 
the  plea  covered  the  whole  declaration.     The  object  and 
effect  of  a  new  assignment  are  clearly  explained  in  the  note 
to  Greene  v.  Jones  {b).     [Pollock,  C.  B.— Suppose  a  person 
is  imprisoned  under  the  warrant  of  a  commissioner  of  bank- 
rupts, and  after  the  messenger  has  kept  him  in  custody  for 
two  days,  it  is  discovered  that  the  warrant  is  illegal,  and 
the   commissioner   directs   him    to   be   discharged.      The 
messenger,  however,  insists  upon  detaining  him  in  custody 
until  the  next  meeting,  and  an  action  is  brought,  founded 
on  the  whole  imprisonment,  to  which  the  messenger  pleads 
the  warrant,  is  it  not  competent  for  the  plaintiff  to  reply  de 
injuria,  and  also  new  assign  the  additional  time?]     That 
would  depend  upon  the  form  of  the  plea.     If  it  admitted 
the  imprisonment  for   two  days  under  the  warrant,  the 
plaintiff  might  reply  to  that,  and  new  assign  the  additional 
time ;  but  not  if  the  plea  professed  to  justify  the  whole  time. 
[Parke f  B. — This  point  was  expressly  decided  a  short  time 
ago  in  the  case  oiLoweth  v.  Smith  (c).   Cheasley  v.  Barnes  {d) 
decided^  that  where  the  plaintiff  complains  of  a  single  act 
of  trespass  in  each  count,  each  of  which  is  justified  by  the 
defendant  in  his  several  pleas,  the  plaintiff  cannot  in  his 
replication  take  issue  upon  the  facts  of  such  justification, 

(a)  2  Campb.  175.  (c)  Ante,  p.  212. 

(6)  I  Wms.  Saund.  299,  b.  {d)  10  East,  73. 
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and  also  new  assign  either  the  same  or  different  matters,        1S44. 

such  replication  and  new  assignment  being  double.     This      ^0,^x11 

pleading  is  also  repuirnant;  it  denies  that  there  was  any  »• 

n      ,     .        .  ,    ,        ,       ,  .  Terrington 

excuse  for  the  imprisonment,  and  then,  by  the  new  assign-    and  Othon. 

ment,  admits  that  there  was  a  justifiable  cause. 

Cawlinffy  contr^  was  not  called  upon  by  the  Court. 

Pollock,  C.  B. — The  case  of  Latoeth  v.  Smith  is  directly 
in  point,  so  far  as  that  authority  is  binding.  In  the  first 
instance  the  Court  entertained  some  doubt,  but  upon 
further  consideration,  the  case  is  perfectly  clear.  The 
substance  of  the  plea  is  an  attempt  to  confine  the  plaintiff 
to  a  reasonable  time.  The  plaintiff  says,  "  you  are  mistaken 
in  supposing  that  I  am  merely  going  for  an  imprisonment 
during  a  reasonable  time ;  I  am  going  for  an  imprisonment 
beyond  that  time,  and,  therefore,  I  have  a  right  to  reply  de 
injuria  as  to  the  reasonable  time,  and  to  new  assign  the 
excess." 

Parke,  B. — I  am  of  the  same  opinion.  Time  is  quite 
as  divisible  as  space.  The  nature  of  the  defence  is,  that 
the  defendants  had  a  right  to  keep  the  plaintiff  in  prison 
for  a  certain  time.  That  is  prima  facie  an  answer  to  the 
declaration,  for  the  defendants  are  not  supposed  to  know 
for  what  time  the  plaintiff  is  going.  The  plaintiff  says,  "  I 
deny  that  you  had  any  cause  for  keeping  me  in  prison,  and, 
supposing  you  had,  you  have  imprisoned  me  for  a  longer 
time  than  would  have  done."  That  is  no  extension  of  the 
complaint  alleged  in  the  declaration.  The  plea  is,  that  the 
defendants  were  justified  in  detaining  the  plaintiff  in  custody 
for  a  certain  length  of  time :  the  plaintiff  says,  "  I  go  for  a 
length  of  time  much  beyond  that."  It  is  similar  to  a  plea 
of  justification  of  a  right  of  way;  in  which  case  the  plaintiff 
may  reply  that  there  was  no  such  right,  and  also  that  the 
defendant  trespassed  on  another  part  of  the  close. 

Judgment  for  the  Plaintiff. 
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Smith  and  Another  i;.  Monteith. 

A  declaration  AsSUMPSIT.     The  declaration  stated,  that  before  and 

action  was  dc-  at  the  time  of  the  making  of  the  promise,  &c.,  an  action 

si^tf  f  he  ^^  ^^  ^^^  commenced,  and  was  depending  at  the  suit  of  the 

plaintiffs  plaintiffs,  against  one  Dunlop,  in  the  Court  of  our  Lady 

D.  was  arrested  the  Queen,  &c.,  for  the  recovery  of  the  sum  of  83t  65.  lid. ; 

of  theslwriff^  that  Dunlop,  after  the  commencement  of  the  said  action, 

MiplMduly^*  and  whilst  the  same  was  so  depending,  was  about  to  leave 

issued  in  the  England  and  proceed  to  parts  beyond  the  seas,  to  wit,  to 

action  by  order  o  i  .      *  ^ 

of  a  Judge,  and  Halifax,  in  North  America ;  that  Dunlop  had  been  arrested, 

l»if  ^  697. ;  ^^^  ^^  ^^^^  ^^  custody  of  the  sheriff*  of  Lancashire,  at  the 

that  costs  uid  g^jj  ^f  ^j^q  plaintiffs,  under  and  by  virtue  of  a  writ  of  capias 

been  incurred  duly  issued  in  the  said  action,  according  to  the  statute  in 

in  the  prosecu-  that  case  made  and  provided,  and  directed  to  the  chancellor 

artion-^and  ^^  ^^^  county  palatine  of  Lancaster,  or  his  deputy  there, 

that  thereupon,  and  of  a  certain  mandate  duly  issued  by  the  said  chancellor 

in  consideration  .  .  .  . 

thatplaintifls      on  the  Said  writ  of  capias,  and  directed  to  the  said  sheriff* 

charge  D.  out  ^^  Lancashire,  and  which  said  writ  of  capias  and  mandate 

defeiS*^f '  r**^  respectively,   in  pursuance  of  an   order   of  Gumet/y   B., 

raised  to  pav  bearing  date,  &c.,  were  each  of  them  duly  marked   and 

thepiaintifisthe  .,,«,.,/»         1  /.    /»^,        1  1 

debt,  interest,  indorsed   tor   bail   tor   the   sum   of  69/. ;  that   costs   and 

llrtlo^i^dnlt^  charges,  to  the  amount  of  20/.,  at  the  time  of  the  making  of 

D.   Avcrnient.  ^he  said  promise,  had  been  incurred  by  the  plaintiffs  in  and 

discharged  D.  about  the  prosccution  of  the  said  action,  and  the  arrest  of 

payment.  the  Said  Dunlop,  and  thereupon  heretofore,  to  wit,  on,  &c., 

wm'Iio^  My^"^*^  in  consideration  that  the  plaintiffs,  at  the  request  of  the 

claim  or  de-       defendant,  would  dischar&re  the   said  Dunlop  out  of  the 

mand,  or  cause  ,  .  . 

of  action,  custody  of  the  sheriff*  of  Lancashire,  as  to  the  said  action, 

reroect  of  *"  ^^^  defendant  undertook  and  promised  the  plaintiffs  to  pay 
plaintift^c  uld  ^^  ^^^^  ^^e  Sum  of  88/.,  for  the  debt,  interest,  costs,  and 
or  were  entitled  charges  of  the  plaintiflfe  in  the  said  action,  brought  by  the 
to  recover  in  1   .     ./«  .  ,  .  i     t-w      1  1  1         1   /.      i 

the  action;        plaintitts   agamst   the  said    Dunlop,  wlien   the  defendant 

that  plaintiffs. 

by  discharging  D.,  did  not  give  up  or  part  with  any  available  remedy,  as  the  plaintiffs  then  well 
knew ;  that  the  arrest  and  proceeidin^j^s  were  colourable  only,  and  were  not  commenced  for  the 
purpose  of  trying  any  doubtful  or  contested  question  of  fact :  Heifl^  on  special  demurrer  to 
the  plea,  that  the  declaration  disclosed  a  sufficient  consideration ;  and  that  the  plea  was  no  answer, 
as  it  did  not  shew  that  the  arrest  was  fraudulent  or  illegal . 
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should  be  thereunto  requested;  that  plaiutiiFs,  coufidmg  iu        1844. 
the  promise  of  the  defendant,  did  then  discharge  Dunlop       smTth 
out  of  the  custody  of  the  said  sheriff,  as  to  the  said  action ;    *»<*  Another 
(averment  of  notice    and  request   to  pay  88/.,  for  debt,    Monteith. 
interest,  and  costs.)     Breach,  non-payment 

Plea ;  that  Dunlop  was  sued,  arrested,  and  detained  in 
custody,  until  his  discharge  from  custody,  by  the  pro- 
curement of  the  plaintifis ;  that  there  was  not,  at  the  time 
of  commencing  the  said  action  against  Duulop,  nor  during 
the  time  of  prosecution  thereof,  or  any  part  of  the  said 
time,  nor  at  the  time  of  arresting  Dunlop,  nor  during  any 
part  of  the  time  in  which  he  was  detained  in  custody,  nor 
at  the  time  of  making  the  promise  by  the  defendant,  any 
claim  or  demand,  or  cause  of  action  against  Dunlop,  in 
respect  whereof  the  plaintiffs  could  or  were  entitled  to 
recover  in  the  said  action  against  Dunlop,  the  sum  which 
the  defendant  so  promised  to  pay,  or  any  other  sum  or 
sums,  matter  or  thing;  and  the  plaintiffs  did  not,  by 
discharging  the  said  Dunlop  from  custody,  give  up  or  part 
with  any  available  remedy  against  Dunlop,  as  the  plaintiffs, 
at  the  time  of  commencing  and  prosecuting  the  said  action 
against  Dunlop,  and  at  the  time  of  procuring  his  arrest, 
and  of  his  being  arrested  and  detained  in  custody,  and  at 
the  time  of  the  promise  of  the  defendant,  well  knew,  but 
which  the  defendant,  at  the  time  of  his  said  promise,  did 
not  know;  that  the  said  writ,  and  the  said  arrest  and 
detainer  in  custody,  and  proceedings*  in  the  said  action, 
were,  on  the  part  of  the  plaintiffs,  colourable  only,  and  the 
same  were  not  procured,  commenced,  or  prosecuted  by  the 
plaintiffs  for  the  purpose,  or  with  the  intent  of  trying  any 
doubtful  or  contested  question  of  law  or  fact 

Special  demurrer  and  joinder.  The  plaintiffs'  points 
for  argument  were,  that  the  consideration  alleged  is  the 
discharge  of  Dunlop  out  of  custody  at  the  request  of  the 
defendant,  which  discharge  was  a  benefit  to  Dimlop,  which 
he  could  not  have  obtained  without  the  act  of  the  plaintiffs 
in  giving  the  discharp:o  to  the  sheriff,  whether  the  plaintiffs 
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1844.       could  have  proved  their  debt  against  Dunlop  or  not,  and 

^"^^^^^^^    which   discharge  materially  altered   the   situation   of  the 

and  Another   plaintiffs,  by  allowing  Dunlop  to  leave  the  kingdom ;  and, 

MoNTEiTH.    therefore,  the  question  as  to  whether  there  was  another  and 

wholly  distinct  consideration  is  not  material ;  that  the  plea 

is  an  argumentative  denial  of  there  being  any  consideration 

for  the  promise ;  that  the  plea  is  double,  in  alleging  that 

there  was  no  debt  due  from  Dunlop,  and  also,  that  the 

arrest  was  colourable. 

The  defendant's  points  for  argument  were,  that  the 
declaration  is  insufficient  and  bad ;  that  it  does  not  disclose 
any  sufficient  consideration  to  support  the  action ;  that  it 
is  not  alleged  that  there  was  a  good  cause  of  action  or  a 
doubtful  claim  on  which  the  action  mentioned  in  the 
declaration  was  founded,  or  that  the  plaintifis  had  any  right 
to  continue  Dunlop  in  custody ;  and  that  it  is  not  shewn 
that  the  plaintifis  sustained  any  damage  by  his  discharge 
from  custody. 

Cromptouy  in  support  of  the  demurrer.  The  plea  is  bad 
in  substance  and  in  form.  The  declaration  shews,  upon 
the  face  of  it,  a  good  consideration  to  support  the  promise. 
Even  supposing  that  no  debt  was  due,  and  that  the  plaintiff) 
were  aware  of  that  feet,  still  the  consideration  is  sufficient, 
for  Dunlop  was  in  custody  under  regular  process,  and  had 
no  right  to  his  discharge.  It  does  not  appear  that  the 
arrest  was  illegal ;  it-is,  indeed,  alleged  that  it  was  ^^  colour- 
able,**  but  that  word  has  no  distinct  or  definite  meaning,  and 
the  declaration  shews,  that  the  arrest  was  duly  obtained  by 
order  of  a  Judge,  and  that  the  proceedings  were  in  6eri. 
It  is  difficult  to  understand  what  is  intended  by  the  word 
"colourable."  In  Longridge  v.  Dorville{a\  the  giving  up  of 
a  suit  intended  to  try  a  question,  respecting  which  the  law 
is  doubtful,  was  held  to  be  a  good  consideration  for  a 
promise  to  pay  a  stipulated  sum,  and  the  reason  is,  that  the 

(a)  5  B.  &  A.  117. 
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plaintiff  relinquishes  a  benefit  which  he  might  otherwise        1844. ' 
have  had.     Here  there  was  a  positive  benefit  to  Dunlop  by     ^^^^^"""""^ 
his  immediate  discharge  firom  prison,  which  the  defendant   and  Anodier 
could  not  have  obtained,  except  by  procuring  bail.    As  bail    Montkith. 
was  dispensed  with  by  this  act  of  the  plaintifis,  this  is  not  a 
mere  case  of  forbearance,  but  an  act  done  by  the  plaintifis 
at  the  defendant's  request,  which  was  a  benefit  to  him  or 
hb  fiiend.     The   sum  for  which   the   party  was  arrested 
being  less  than  that  agreed  to  be  paid,  is  quite  immaterial. 
The  plea  discloses  no  ground   of  duress  or  firaud.     In 
Butcher  v.  Stewart  (a),  the  writ  was  irregular,  and  yet  the 
discharge  from  execution  was  held  a  sufficient  consideration 
for  a  promise  to  pay  a  sum  of  money.     And  in  Edwards  v. 
Bough  (i).  Lord  Abinger  said,  "  Where  an  action  is  de- 
pending,  the   forbearing   to   prosecute   it,   is  a  sufficient 
consideration  for  a  promise  to  pay  a  certain  sum  of  money.** 

Peacock^  contra.  The  declaration  contains  no  all^ation 
that  the  plaintifis  had  a  good  cause  of  action  or  even  a 
doubtful  claim  against  Dunlop,  or  that  they  had  any  right 
to  detain  Dunlop  in  custody.  It  states  only  ^^  that  an  action 
had  been  commenced  and  was  depending  for  the  recovery 
of  a  certain  sum  of  money,  and  that  Dunlop,  being  about 
to  leave  England,  had  been  arrested,  and  was  in  custody 
of  the  sheriff,  under  a  writ  of  capias  duly  issued  in  that 
action.''  The  word  "  duly"  only  means  in  due  form,  and 
not  rightfully;  that  was  so  decided  in  Btttcher  v.  Stewart  (c). 
The  consideration  stated  is  not  a  forbearance  to  sue  ;  it  is  a 
mere  discharge  out  of  the  sheriff's  custody,  and  it  does  not 
even  appear  that  the  discharge  was  without  bail.  The 
promise  alleged  in  the  declaration  is,  to  pay  a  sum  of 
money  for  the  debt  of  Dunlop,  but  it  does  not  appear  that 
any  debt  was  due  from  him,  and  the  plea  expressly  avers, 
"that   there  was  not  any  claim   or  demand   or  cause  of 

(a)  1  Dowl.  620.  N.  S.;  S.  C.      11  M.  &  W.  641. 
9  M.  &  W.  405.  (c)  1  Dowl.  620,  N.  S.;  S.  C. 

{Jb)  Ante,  Vol.  i.  p.  307  j  S.  C.      9  M.  &  W.  406. 
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action  against  him,  in  respect  of  which  the  plaintiffs  could  or 
were  entitled  to  recover."  The  plea  shews  that  there  was 
and  AiuHher  no  colour  or  pretence  for  the  arrest,  and  that  the  plaintiffs 
MoNTEim.  well  knew  that  they  did  not  part  with  any  available  remedy. 
If  a  {>arty,  knowing  he  has  no  ground  of  action,  cause 
another  to  be  arrested,  his  discharge  is  no  consideration 
for  a  promise  by  a  third  party  to  pay  a  sum  of  money.  It 
is  not  every  benefit  that  will  form  a  good  consideration :  if 
a  man  is  illegally  in  custody,  the  law  will  not  regard  his 
discharge  as  any  benefit  to  support  a  promise.  Here  it 
appears  that  Dunlop  was  released  from  custody,  when  in 
fact,  the  plaintiffs  were  not  entitled  to  detain  him.  If  a 
landlord  were  about  to  make  an  excessive  distress,  it  might 
be  a  benefit  to  the  party  distrained  upon,  that  a  reasonable 
distress  only  should  be  taken ;  but  the  landlord  agreeing  to 
take  only  a  reasonable  distress,  would  be  no  consideration 
for  a  promise  by  the  tenant  or  a  third  party  to  pay  the 
money.  So  it  may  be,  in  one  sense,  a  great  benefit  not  to 
be  driven  to  a  Court  of  law  or  equity  for  relief  against  an 
unlawful  or  inequitable  act;  yet  the  abstaining  from 
committing  such  act  would  not  be  any  consideration  for  a 
promise  to  pay  a  sum  of  money.  The  not  committing 
waste  by  a  party  not  entitled  to  do  so,  would  form  no 
consideration  for  a  prombe,  either  by  the  party  entitled  to 
sue  for  waste,  or  by  a  third  party ;  unless,  perhaps,  if  it  were 
doubtful  whether  the  act  were  waste  or  not,  or  whether  the 
party  about  to  do  the  act,  were  or  were  not  entitled  to  commit 
waste.  Here  the  plea  expressly  avers,  that  the  action  was 
not  prosecuted  with  the  intention  of  trying  any  doubtful 
question  either  of  fact  or  of  law,  as  in  the  case  of  Longridge 
y,  Dorville  (a),  which  is,  therefore,  distinguishable.  There 
was  no  loss  to  the  plaintifis  if  they  could  recover  nothing, 
and  there  was  no  benefit  in  law  to  Dunlop,  because,  being 
wrongfully  detained,  the  law  supposes  he  would  obtain 
compensation.     In  the  case  of  Atkinson  v.  Settrec  {b)y  it  was 


(«)  3  B.  &  A.  117. 


(A)  Willes,  4.>2. 
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held,  thai  if  a  person  be  illegally  sued  by  another  for  a  debt, 
a  promise  by  a  third  person  to  pay  the  debt  claimed  is  void. 
Where  a  plaintiff  discharges  one  of  two  joint  debtors,  a 
promise  by  a  third  person  to  pay  the  debt,  in  order  to 
obtain  the  discharge  of  the  defendant  in  custody,  is  void 
for  want  of  consideration ;  Herring  v.  Darell  (a).  In 
declaring  on  a  promise  to  pay  the  debt  of  a  third  person, 
in  consideration  of  forbearance,  it  is  necessary  to  state  a  de- 
mand reasonable  at  law  or  in  equity ;  Barrett  v.  Trussettffi). 
So  in  an  action  against  the  sheriff  for  the  escape  of  a 
prisoner,  on  mesne  process,  a  debt  must  be  stated  and 
proved  to  have  been  due  ;  Alexander  v.  Macauley  (c).  In 
Duke  de  Cadaval  v.  CoUins  {d),  it  was  held,  that  money 
paid  under  compulsion  of  colourable  legal  process,  might 
be  recovered  back.  It  is  contrary  to  the  policy  of  the  law, 
thai  a  man  should  make  use  of  the  process  of  a  Court  of 
law  for  purposes  of  extortion. 


1844. 


Smith 
and  Another 

i>. 
MoKTBrrs. 


CromptoUj  in  reply.  This  is  not  a  promise  to  pay  the 
debt  of  Dunlop,  but  a  promise  to  pay  a  sum  of  money  in 
consideration  of  his  discharge.  The  plaintiffs,  in  releasing 
Dunlop,  did  an  act  which  the  defendant  could  not  call  upon 
them  to  do ;  and  the  contract  between  them  was,  that  the 
plaintifis  should  discharge  Dunlop,  and  that  the  defendant 
should,  for  that  act,  give  a  sum  of  money.  For  aught  that 
appears,  the  plaintiffs  might  have  had  a  bona  fide  claim 
against  Dunlop,  without  having  any  ^^  available  remedy," 
and  they  might  have  had  a  clear  right  to  recover  the  debt, 
though  not  in  that  form  of  action  ;  there  might  be  some 
technical  reason  why  they  could  not  recover ;  the  defendant 
might  have  pleaded  in  abatement  From  the  note  to 
Atkinson  v.  Setiree,  it  appears  that  the  Court  had  no 
jurisdiction,  and,  therefore,  the  arrest  was  illegal.  Those 
cases  of  forbearance  in  which  it  has  been  held,  that  the 


(a)  8  Dowl.  604. 
(6)  4  Taunt  117. 
(c)  4T.  R.  611. 


{d)  4  A.  &  E.   858 
6N.&  M.324. 


See  S.  C. 
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consideration  would  not  support  the  promise,  appear  to 
have  been  cases  where  the  arrest  was  illegal,  and  where 
the  Court  would  have  discharged  the  party  out  of  custody 
on  motion.  The  right  to  recover  compensation  for  his 
detention,  does  not  prevent  the  immediate  release  being  a 
benefit,  and,  moreover,  this  not  being  a  malicious  arrest,  no 
damages  could  be  obtained.  This  contract  is  perfecty  legal. 
If  the  action  against  Dunlop  had  been  brought  for  the 
purpose  of  extorting  money,  that  would  be  a  matter  between 
them,  and  would  not  affect  the  case  of  a  third  party.  The 
allegation  in  the  plea  of  knowledge  on  the  plaintiffs'  part, 
appears  only  to  refer  to  the  "  available  remedy,"  and  there  is 
no  statement  that  they  knew  they  had  no  claim  or  demand 
against  Dunlop.  In  Herring  v.  Dorell  (a),  the  one  de- 
fendant being  discharged,  the  detainer  of  the  other  in 
custody  was  clearly  illegal,  but  here  the  custody  was  legal. 
Barrell  v.  JVussett  {b\  does  not  touch  this  case.  Duke 
de  Cadaval  v.  Collins  (c),  was  a  case  of  gross  extortion,  and 
the  proceedings  were  not  set  aside  for  irregularity.  That 
case  only  decides,  that  money  had  and  received  will  lie  to 
recover  back  money  extorted  under  legal  process.  Here  it 
is  not  averred  that  the  proceedings  were  malicious.  In 
Greenleafy.  Barker  (df),  it  is  said,  "every  consideration  must 
be  for  the  benefit  of  the  defendant,  or  some  other  at  his 
request,  or  a  thing  done  by  the  plaintiff,  for  which  he 
laboureth,  or  hath  prejudice  ;**  this  case  comes  within  that 
definition,  and  the  consideration  is  good. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintifis  arc 
entitled  to  judgment  This  is  an  action  on  a  promise  to 
pay  a  sum  of  money  on  the  discharge  of  a  defendant  to  a 
former  action  out  of  custody.  For  aught  that  appears,  the 
arrest  was  legal,  and  the  defendant  was  in  legal  custody. 
Nor  can  it  be  said  that  this  was  a  case  of  diu*ess  or  of  fraud, 

(«)  8  Dowl.  604.  (c)  4  A.  &  E.  858. 

(6)  4  Taunt.  117.  (cQ  Cro.  Eliz.  194. 
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— there  is  no  sufficient  allegation  of  fraud  in  any  part  of 
the  plea.  The  substance  of  the  plea  is,  that  there  was  not 
any  claim  or  dispute,  or  cause  of  action  in  respect  of  which 
the  plaintifis  were  entitled  to  sue  the  then  defendant.  There 
is  no  averment  that  the  plaintifis  were  aware  of  that,  and, 
from  anything  that  appears  in  the  plea,  the  original  incep- 
tion of  the  action  was  perfectly  bona  fide,  though  the 
plaintiffs  might  have  been  mistaken  as  to  their  right  on  the 
form  of  proceeding.  The  plea  goes  on  to  state  that  the 
plaintifis  did  not,  by  discharging  Dimlop  from  custody,  give 
up  or  part  with  any  available  remedy.  The  words  ^^  available 
remedy"  are  not  very  precise  in  their  meaning ;  they  would 
be  satisfied  by  the  fact  of  Dunlop  being  a  mere  pauper. 
The  plea  does  not  state  that  there  was  no  legal  right  or 
legal  remedy,  but  only  that  there  was  no  *^  available 
remedy."  There  might  be  some  latent  defect  which  could 
be  shewn  by  pleading,  or  some  defect  in  the  evidence; 
and  though  the  plaintifis  had  no  ^*  available  remedy,"  an 
action  might  have  been  honestly  commenced  to  enforce 
the  claim.  There  is  no  authority  for  saying,  that  because 
the  proceedings  are  open  to  a  plea  in  abatement  for  some 
latent  defect ;  therefore  a  promise  to  pay  the  debt,  in  con- 
sideration of  the  defendant's  discharge,  would  not  be 
available.  That  is  the  only  part  of  the  plea  to  which  there 
is  any  averment  of  knowledge  on  the  part  of  the  plaintifis. 
It  then  goes  on  to  say  that  the  action  was  not  brought  for 
the  purpose  of  trying  any  doubtful  or  contested  question 
of  law  or  fact  It  appears  to  me  that  the  declaration  in  its 
form  calls  for  an  answer,  and  that  this  plea  js  not  a  sufficient 
answer.  I  agree  with  the  general  scope  of  Mr.  Peacock^s 
argument.  I  think  that  if  a  party  does  a  legal  act  for  the 
purpose  of  making  it  an  instrument  of  oppression,  or  if  a 
party  abuses  the  process  of  the  law,  and  obtains  the  arrest 
of  another  with  a  view  to  make  it  an  instrument  of  extortion, 
that  is  a  fraud  on  the  law.  If  the  arrest  or  its  continuance 
were  of  that  character,  and,  by  proper  averments,  were  so 
alleged  in  the  plea,  it  would  very  likely  constitute  a  good 
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1 844.  defence  to  an  action  of  this  sort.  But  the  present  pica  falls 
short  of  that ;  the  arrest  being  perfectly  legal,  and  there 
being  no  averment  of  knowledge  on  the  part  of  the  plaintifis, 
MoNTEiTH.  except  that  they  were  aware  that  they  did  not  part  with  any 
available  remedy.  I  think,  therefore,  that  this  plea  does  not 
contain  su£Bcient  to  bring  it  within  the  scope  of  the  cases 
cited  as  to  want  of  consideration,  and  that  our  judgment 
must  be  for  the  plaintifis. 


Parke,  B. — I  am  of  the  same  opinion,  and  also  think 
the  plaintifis  entitled  to  judgment  In  the  first  place,  I 
think  the  declaration  is  sufiicicnt  on  general  demurrer.  It 
appears  that  an  action  was  brought  against  a  person  of  the 
name  of  Dunlop,  and  there  is  an  averment  that  Dunlop 
had  been  arrested  and  was  in  custody,  under  and  by  virtue 
of  a  writ  of  capias  duly  issued  in  the  action.  It  must  be 
intended  prim&  facie  that  the  action  was  legal,  and  that  the 
writ  was  duly,  regularly,  and  properly  issued.  That  doctrine 
is  laid  down  in  the  case  at  BidweU  v.  Cotton  (a)  y  which  was 
an  action  of  assumpsit  upon  a  promise  to  pay  502.  in  con- 
sideration of  forbearance  to  prosecute  a  suit.  There,  after 
verdict,  it  was  moved,  in  arrest  of  judgment ;  first,  that  it 
was  not  alleged  that  the  plaintiff  had  any  just  cause  of 
action ;  and,  secondly,  that  the  action  still  remained.  But 
the  Court,  nevertheless,  gave  judgment ;  "  for,  first,  suits 
are  not  presumed  causeless,  and  the  promise  ai^ues  cause, 
in  that  he  desired  to  stay  off  the  suit ;" — "  secondly,  though 
this  did  not  require  a  discharge  of  the  action,  yet  it  requires 
a  loss  of  the  writ,  and  a  delay  of  the  suit,  which  was  both 
a  benefit  to  the  one,  and  a  loss  to  the  other.''  Therefore,  I 
think,  that  prima  £Eu:ie  the  declaration  is  sufficient,  the 
action  being  presumed  to  be  right — the  capias  being  pre- 
sumed to  have  lawfully  issued.  There  is  another  case, 
Paoly  V.  Gi1berd{b\  in  which  it  appeared  that  "  the  plaintiff 
had  preferred  a  bill  in  Chancery  against  the  defendant  for 


(a)  Hob.  216. 


{b)  2  Bul8t.  41. 
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mafriage  money  by  her  received;  the  defendant,  upon  1844. 
this,  in  consideration,  that  the  plaintiff  would  stay  the  suit 
there,  by  him  commenced,  she  did  assume  to  pay  him  lOOt, 
and  also  to  deliver  up  a  bond  of  40/.  which  she  had ;  upon  Monteith. 
this  promise  the  plaintiff  made  stay  of  his  suit;  but  the 
defendant  not  performing  the  promise,  upon  this  the  action 
was  brought,  and  a  verdict  found  for  the  plaintiff:  it  was 
moved  for  the  defendant,  in  arrest  of  judgment,  that  the 
declaration  was  not  good,  for  that  there  was  no  good  ground 
for  to  raise  the  promise,  there  being  no  sufficient  con- 
sideration for  the  same;  for  it  doth  not  appear  in  the 
declaration,  that  the  suit  in  Chancery  was  a  lawful  suit  to 
be  there  determined ;  and  so  if  the  suit  was  not  lawful,  the 
consideration  to  forbear  such  a  suit  was  no  good  con- 
sideration to  raise  a  promise."  But  the  Court  say,  that  "  if 
the  plaintiff  had  only  a  subpoena  out  of  the  Chancery  against 
the  defendant,  and  did  not  make  the  cause  thereof  known 
unto  him ;  if  he,  in  consideration  that  he  would  not  prosecute 
any  further  against  him,  did  assume  to  pay  him  so  much,  this 
clearly  is  a  good  consideration  to  raise  a  promise."  Upon 
these  authorities,  and  upon  principle,  the  declaration  is 
sufficient  on  general  demurrer.  The  question  then  is, 
whether  the  plea,  which  must  be  construed  most  strongly 
against  the  defendant,  is  any  answer.  I  agree  with  Mr. 
Crompton  that  it  is  difficult  to  understand  upon  what  prin- 
ciple this  plea  is  founded.  It  appears  that  the  defendant 
in  the  other  action  has  sustained  some  hardship,  but  not 
from  an  illegal  arrest ;  and  the  plea  is  certainly  not  good 
on  the  ground  of  fraud,  because  there  is  no  averment  of  a 
false  statement  or  representation  of  fact  in  order  to  procure 
the  arrest ;  still  less  does  it  disclose  any  ground  of  duress, 
since  all  the  averments  in  the  plea  shew  that  the  imprison- 
ment was  lawful.  If  good  at  all,  it  must  be  on  the  ground 
of  want  of  consideration  for  the  promise.  It  seems  to  me 
that  the  plea  does  not  disclose  sufficient  matter  to  shew  a 
want   of  consideration.     The   plea  in   substance   is,  that 
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"  there  was  no  claim  or  demand,  or  cause  of  action,  against 
Dunlop,  in  respect  of  which  the  plaintifis  could  or  were 
entitled  to  recover ;"  but  it  is  not  averred  that  the  plainti£b 
MoNTEiTH.  knew  that  &cU  We  must,  therefore,  assume  that  the 
plaintifis  regularly  and  duly  obtained  a  Judge's  order  to 
arrest  the  defendant.  The  plaintifis  then  had  the  advantage 
of  a  writ  of  capias,  and  the  plea  does  not  shew  that  the 
capias  might  have  been  set  aside,  or  that  the  plaintifis  were 
guilty  of  any  irregular  conduct,  nor  is  it  averred  that  the 
plaintifis,  without  any  reasonable  or  probable  cause,  arrested 
Dunlop.  It  musf  then  be  assumed  that  Dunlop  was  in 
custody  at  the  suit  of  the  plaintifis,  under  process  which 
was  legal ;  therefore  the  discharge  from  that  process  is  a 
sufficient  consideration  to  support  the  promise.  With 
respect  to  the  quantum  of  damage  we  have  nothing  to  do. 
Upon  the  ground  that  the  plea  does  not  shew  (what  I 
suppose  it  was  the  object  of  the  pleader  to  shew)  that  there 
was  no  consideration  at  all, — that  the  plaintifis  were  re- 
sponsible for  keeping  Dunlop  in  custody ;  that  the  discharge 
was  no  benefit  to  Dunlop  or  disadvantage  to  the  plaintifis — 
this  case  fiedls  within  the  definition  pointed  out  by  Mr 
Crampton^  and  which  is  the  correct  one,  "  that  every  con- 
sideration must  be  for  the  benefit  of  the  defendant,  or  some 
other  at  his  request,  or  a  thing  done  by  the  plaintifis,  for 
which  he  laboureth,  or  hath  prejudice  (a)."  As  the  plea 
does  not  disclose  a  sufficient  answer  to  the  declaration,  our 
judgment  must  be  for  the  plaintifis. 


GuBNET,  B. — In  order  to  make  the  plea  good,  it  ought 
to  have  stated,  either  that  the  action  was  improperly 
brought,  or  that  the  plaintifis  acted  fraudulently. 


Judgment  for  the  Plaintifis. 
(a)  In  QreenUqfv,  Barker,  Cro.  Eliz.  194. 


MICHAELMAS   TERM,    8    VICT. 


TowNsoN  V.  Jackson. 

J.  HIS  was  an  action  for  goods  sold  and  delivered,  and  for  j^  ^^^  ^^j^^ 
money  due  on  an  account  stated.     The  defendant  pleaded  ^"^  sopd»  »old, 
the  general  issue  and  payment^  to  the  whole  declaration  ;  ticulars  of 
and  as  to  the  sum  of  5L,  parcel  of  the  moneys  in  the  de-  the  action  to 
clamion,  a  set-off.  ^Zt"" 

The  particulars  of  demand  stated  the  action  to  be  brought  f^™  ^^  37/.,  the 

*  *^       balance  of  an 

"  to  recover  the  sum  of  37/.,  being  the  balance  of  the  fol-  account  of 
lowing  account  ;**  then  followed  various  items  for  goods  nociidit^OT^^ 
sold  amounting  to  108i,  but  no  credit  was  given  in  express  roms'^  TTie 
terms  for  any  sums  which  reduced  the  108^  to  37t  defendant 

At  the  trial  before  Pollock y  C.  6.,  at  the  last  Assizes  at  u,  parcel,  &c 
Appleby,  the  plaintiff  proved  by  the  admission  of  the  t,J!J>unt:**J7«^ 
defendant,  that  a  balance  of  37/.  odd  was  due.     The  de-  tbatitwwa 

Question  for 

fendant  proved  his  set-off  of  5L,  and  contended  that  the  the  jury  to  lay, 
set-off  was  pleaded  to  so  much  of  the  balance  claimed  by  balance 
the  particulars,  and  that  therefore  the  51.  should  be  deducted  ^^Jim^^aftw"* 
fh)m  the  37t     The  learned  Judge  left  it  to  the  jury  to  say  JP^^^ff  ^<^»* 
whether  the  balance  claimed,  meant  a  sum  after  giving  Mt-oC 
credit  for  the  set-off.     A  verdict  was  found  for  37/. 

Atkinson  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  submitted  that  the  learned  Judge  ought  to 
have  decided  as  a  question  of  law  that  the  set-off  was 
pleaded  to  the  balance.  He  cited  Easiwick  v.  Harmon  (a). 
7W*  V.  Tuck  (A),  Reg.  Gen.  Trin.  T.  1  Vict  (c). 

Pollock,  C.  B. — It  was  proved  at  the  trial  that  the 
parties  met  together,  and  that  the  defendant  then  admitted 
a  balance  of  37/.  to  be  due.  I  thought  it  was  a  question 
for  the  jury,  whether  the  set-off  was  taken  into  consideration, 
when  the  defendant  admitted  the  balance.     The  rule  of 

(fl)  8   Dowl.  399;   Sea   S.  C.     &  W.  109. 
6  M.  &  W.  13.  (c)  8  A.  &  £.  280. 

(6)  7  Dowl.   373 ;  S.  C.  5  M. 
TOL.    n.  B   B  D.    &  L. 
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1844.  Court  is,  that  a  defendant  need  not  plead  payment  of  a  sura 
TowNsoN  ^^^  which  credit  is  given  in  the  particulars;  but  still  it 
J    ••  must  be  an  open  question  for  the  jury  to  say,  whether  a 

balance  exists  upon  the  whole  account  between  the  parties. 
Lamh  V.  Michlethwaite  (a)  is  quite  decisive  of  this  case ; 
the  only  difference  is,  that  that  was  a  case  of  payment,  this 
is  one  of  set-off.  Where  a  party  demands  a  balance,  with- 
out stating  how  that  arises,  if  the  defendant  plead  payment, 
the  plaintiff  may  show  that  in  his  balance,  credit  has  al- 
ready been  given  for  the  sum  pleaded.  A  set-off  is  not 
even  within  the  rule  of  Court,  and  so  the  difficulty  does 
not  arise  ;  but  supposing  it  did,  Lamh  v.  Michlethwaite  is  a 
decisive  authority,  that  though  a  defendant  ought  not  to 
plead  payment  of  a  sum  for  which  credit  is  given ;  yet  if 
he  pleads  payment,  when  the  plaintiff  claims  a  balance,  it 
is  a  question  for  the  jury,  to  say  whether  or  not  in  such 
balance,  credit  has  not  already  been  given  for  the  sum 
pleaded.  Divested  of  technicalities,  the  matter  stands  thus : 
the  plaintiff  says,  *'  You  owe  me  1002^  on  the  balance  of 
account;"  the  defendant  says,  ^'I  have  paid  50/.,  and  have 
a  set-off  to  the  amount  of  another  50V*  At  the  trial,  the 
plaintiff  proves,  by  the  admission  of  the  defendant,  that 
1002.  is  due  upon  the  balance  of  account :  the  defendant 
then  proves  payment  of  50/.  and  a  set-off  of  another  50i  ; 
the  plaintiff  then  calls  a  witness  to  prove  that  the  5021  paid 
and  the  50/.  set-off  are  both  included  in  the  balance. 

Parke,  B. — A  set-off  is  not  within  the  operation  of  the 
rule ;  consequently,  when  the  plaintiff  says  that  he  claims 
a  balance,  he  only  means  to  say,  he  is  willing  to  take  that 
sum ;  but  he  is  at  liberty  to  prove  any  part  of  his  demand, 
and  is  not  bound  to  prove  the  extent  of  his  demand.  For 
instance,  if  he  claims  100/.,  and  says  that  he  is  willing  to 
take  the  balance  amounting  to  37/.  odd  ;  if  he  proves  any 
part  of  the  balance,  he  is  entitled  to  a  verdict.     When  he 

(a)  1  Q.  B.  400 ;  See  S.  C.  1  G.  &  D.  136 ;  9  Dowl.  531. 
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gives  credit  in  this  form  in  the  particulars,  he  only  means  IS4A. 
to  say,  "  I  am  willing  to  take  that  sum  stated  as  the  balance/'  Towhson 
The  plea  of  set-off  was  to  part  of  the  100/.  demanded,  not  to 
the  37/.  demanded.  My  Lord  was  quite  right  in  leaving  it 
to  the  jury  to  say,  whether  or  not  the  set-off  had  not  been 
taken  into  account  when  the  defendant  admitted  the 
balance.  It  is  perfectly  settled  that  the  New  Rule  does  not 
apply  to  cases  of  set-off,  but  only  to  cases  of  payment.  Raw- 
land  V.  Blaksley  {a).  Independently  of  that  question, 
supposing  the  pleas  of  set-off  and  of  payment  to  stand  on 
the  same  footing,  this  particular  does  not  give  credit  for 
any  specific  sum  set-off  or  paid ;  but  only  claims  a  balance. 

Rule  refused. 

(a)  1  Q.  B.  403 ;  S.  C.  2  G.  &  D.  734. 


Drew  v.  Avert  and  Another. 

Trespass  de  bonis  asportatis. 

Plea :  That  before  the  said  time  when,  &c.,  to  wit,  on  To  tresput  de 

the  26th  of  June,  in  the  year  of  our  Lord  1843,  the  de-  Jfedffiif' 

fendants  being  then  seised  in  their  demesne,  as  of  fee,  of  PIJ"**^!.*^'*^ 

and  in  a  certain  messuage,  demised  the  same  to  one  £.  T.  time  when,  &c., 

Rowley,  for  a  certain  term,  to  wit,  a  term  of  three  years,  25th  of  June, 

commencing  from  the  24th  day  of  Jime,  in  that  year,  at  fendw^bdM 

and   under  a  certain   rent,   to    wit,    the   yearly  rent  of»«'«edof* 

75^,  payable  quarterly,  to  wit,  on  the  29th  day  of  Sep-  demised  the 

tember,  the  25th  day  of  December,  the  25th  day  of  March,  ^^^  certain 

and  the  24th  day  of  June,  in  every  year,  by  even  and  equal  ^'  *f^* " 

portions ;  by  virtue  of  which  said  demise,  the  said  Rowley  y«»r«,  com- 

then  entered  into  and  upon  the  said  dwelling-house,  and  the  24th  of 

June  in  that 
jear,  at  a  certain  yearly  rent ;  that  hefore  the  said  time  when,  &c.,  and  durinjg^  the  said  demise, 
and  the  term  thereof  granted,  to  wit,  on  the  25th  of  December,  1843,  a  certam  sum  of  the  rent 
aforesaid  for  a  certain  term,  to  wit,  a  quarter  of  a  year  of  the  said  tenancy,  ending  on  the  day 
and  year  last  aforesaid,  became  due,  and  at  the  said  time  when,  &c.  remained  in  arrear ;  where- 
upon the  defendant,  at  the  said  time  when,  &c. ,  entered  and  distrained  for  the  said  arrears  of 
rent :  Hdd.  on  special  demurrer,  diat  the  plea  was  bad,  for  not  specifically  stating  that  the 
tenancy  existed  at  the  time  of  the  distress. 
Qumrtt  if  the  demise  were  well  suted? 
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1844.        became  and  was  possessed  thereof,  for  the  said  term  so  to 
Drew        ^^^  thereof  granted  as  aforesaid;  that  before  the  said  time 
^-  when,  &c.,   and  during  the  said   demise,  and   the  term 

and  Another,  thereof  granted,  to  wit,  on  the  25th  day  of  December,  in 
the  year  of  our  Lord  1843,  a  certain  sum  of  money,  to  wit, 
18/.  15^.,  as  the  rent  aforesaid,  for  a  certain  time,  to  wit,  a 
quarter  of  a  year  of  the  said  tenancy,  ending  on  the  day 
and  year  last  aforesaid,  and  then  last  elapsed,  became  and 
was  due  and  in  arrear  from  the  said  Rowley  to  the  defend- 
ants, and  at  the  said  time  when,  &c.,  remained  in  arrear ; 
whereupon  the  defendants,  at  the  said  time  when,  &c., 
entered  into  the  said  messuage,  to  distrain  for  the  said 
arrears  of  rent,  and  did  then  and  there  distrain  the  goods 
and  chattels  in  the  said  declaration  mentioned,  then  being 
in  the  said  messuage,  in  which,  &c.,  and  subject  to  such 
distress,  as  and  for  a  distress  for  the  said  arrears  of  rent, 
and  impounded  the  same,  and  at  the  expiration  of  five 
days  from  such  distress,  to  wit,  on  the  8th  day  of  January, 
in  the  year  of  our  Lord  1844,  the  defendants  caused  the 
said  goods  and  chattels  to  be  duly  appraised,  and  then  sold 
the  same,  by  virtue  of  such  distress,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  in  satisfac- 
tion of  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress  and  sale,  quae  sunt  eadem,  &c.     Verification* 

Special  demurrer,  assigning  for  causes:  that  it  is  con- 
sistent with  every  thing  stated  in  the  plea,  that  the  alleged 
tenancy  might  have  expired  at  the  time  of  the  committing 
of  the  trespasses,  and  the  landlord's  title  and  the  tenant's 
possession  have  long  before  ceased :  that  the  bare  allegation 
that  the  goods  and  chattels  were,  at  the  time  in  question, 
subject  to  the  distress,  is  by  itself  vague,  uncertain,  and 
insufficient:  also,  that  the  defendants  should  proceed  to 
state  by  positive  averment,  the  terms  of  the  alleged  demise, 
as  matter  of  fact,  and  not  by  way  of  mere  inference  and 
deduction ;  whereas  they  have  only  averred  that  they 
demised  to  Rowley  without  disclosing  by  means  of  any 
positive  or  traversable  allegation,  the  terms  of  the  alleged 
demise. 
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Carrie^  in  support  of  the  demurrer.  The  plea  does  not  1844. 
shew  that  a  tenancy  existed  at  the  time  the  distress  was 
made.  At  common  law,  a  landlord  could  not  distrain, 
after  the  determination  of  a  lease ;  and  the  8  Anne,  c  14,  andTAnother. 
88.  6  and  7,  which  enable  him  to  do  so,  require  the 
distress  to  be  made  within  six  calendar  months  after  the 
determination  of  the  lease,  and  during  the  continuance  of 
the  landlord's  interest,  and  also  during  the  possession  of 
the  tenant  This  plea  is  not  according  to  the  precedents ; 
that,  in  3  Chitty  on  Heading,  p.  1009, 6M  ed.  alleges  that "  he, 
at  the  said  time  when,  &c.,  held  and  enjoyed  the  dwelling- 
house."  It  will,  perhaps,  be  argued,  that  there  is  a  dis- 
tinction between  replevin  and  trespass ;  but  though  in  the 
latter  case  the  defendant  need  not  set  out  title,  yet  he  must 
justify,  so  as  to  shew  that  he  is  not  a  trespasser,  Rogers  v. 
Birkmire  (a).  Where  a  defendant  pleaded  that  *  the 
plaintiff,  at  the  time  when,  &c.,  held  and  enjoyed  a 
dwelling-house,  &c.,  as  tenant  thereof,  to  L.,  under  a 
demise  thereof,  viz. :  a  demise  before  then  made  by  L.  to 
the  plaintiff,'  the  Court  intimated  that  the  plea  would 
have  been  bad,  if  specially  demurred  to,  for  not  stating 
the  demise  with  sufficient  particularity,  Bowler  v.  NichoU 
son  (i). 

Barstow,  contra.  The  averments  shew  an  existing 
tenancy  at  the  time  of  the  distress.  The  declaration  is 
dated  the  18th  day  of  April,  a.  d.  1844,  and  the  plea 
states,  "that  before  the  said  time,  when,  &c.,  to  wit,  on  the 
25th  of  June,  a.  d.  1843,  the  defendants  being  seised  in 
their  demesne  as  of  fee,  of  and  in  a  certain  messuage, 
demised  the  same  for  a  certain  term,  to  wit,  a  term  of  three 
yearsy  commencing  from  the  24th  day  of  June  in  that 
year."  If  issue  were  taken  on  the  demise,  the  defendants 
would  be  bound  to  prove  a  term  for  three  years,  com- 


(a;  Ca.  temp.  Hardw.  245 ;  See         (6)  4  P.  &  D.  16  ;  S.  C.  12  A, 
S.  C.  2  Str.  1040.  k  E.  341. 
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1844.        mencing  on  the  24th  of  June,  1843.     [Parkey  B.— But  the 

^'"j^Jj^^    distress  might  have  been  made  ten  years  ago.     It  is  not 

•»•  distinctly  averred  that   the  distress   took  place  after  the 

Atvry 
And  Another.    24th  of  June,  1843.    It  is  only  to  be  inferred  from  the 

allegation  that  the  rent  remained  in  arrear ;  but  that  is  an 

immaterial  averment.     Pollock,  C.  B. — Unless  the  word 

"whereupon*'  contains  the  necessary  allegation,  there   is 

nothing  to  shew  that  the  distress  was  made  after  the  rent 

became    due.]      The    distinction    between   replevin   and 

trespass,   and   the   strictness    required   in  the   former,   is 

pointed  out  in  Rogers  v.  Birkmire  (a). 

Corrie^  in  reply,  cited  Parkinson  v.  Whitehead  (A). 

Pollock,  C.  B. — We  are  of  opinion,  that  the  existence 
of  the  tenancy  is  an  averment  which  ought  to  have  been 
made  in  the  plea,  and  as  the  objection  is  distinctly  pointed 
out  by  the  special  demurrer,  the  time  of  the  Court  ought 
not  to  be  occupied  in  contrasting  different  parts  of  the 
pleadings,  in  order  to  remedy  the  defect. 

Pabke,  B. — I  am  of  the  same  opinion.  I  think  that, 
probably,  by  looking  at  all  the  various  allegations,  it  might 
be  collected,  as  matter  of  inference,  that  the  rent  was  due 
at  the  time  of  the  distress.  But  my  present  impression  is, 
that  it  is  not  sufficient  merely  to  state  a  demise,  without 
stating  what  the  term  was ;  if  so,  the  "  videlicet "  will  not 
do.  If  issue  were  taken  on  that  part  of  the  plea,  the  demise 
must  be  proved  strictly  as  laid.  Supposing  that  to  be  so, 
the  allegation  in  this  plea,  that  the  term  continued  at  the 
moment  of  the  distress,  is  not  specifically  made,  and  as  the 
defect  is  pointed  out  as  a  cause  of  special  demurrer,  I  agree 
that  we  ought  to  bold  this  plea  to  be  bad. 

Judgment  for  the  Plaintiff. 

(a)  Ca.  temp.  Hardw.  245. 

{h)  2  M.  &  G.  329;  See  S.  C.  2  Scott,  N.  R.  620. 
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^ V ' 

Empey  v.  King. 

A  RULE  nisi  for  an  attachment  had  been  obtained  upon  The  jurat  of 
an  aflSdavit,  the  jurat  of  which  was  as  follows: —  tutiwh^^ 

"Sworn  bj  the  above  named  deponent,"  &c.,  "at  ™y  JlJSIfi'oh 
Chambers,  Rolls' Gardens,  Chancery-lane,  this  19th  day  ofbert,itiaA- 

1WT  1.        toAA  dent,  withcmt 

November,  1844.  bating  thmt  it 

E.  H.  Alderson."     ---- 

Judge. 
Lushf  in  shewing  cause,  objected,  that  the  affidavit  was  in- 
sufficient, inasmuch  as  it  did  not  appear  to  have  been  sworn 
before  the  Judge.  He  cited  ITie  Queen  v.  Inhabitants  <ff 
^bxAam  (a),  where,  on  motion  to  quash  a  writ  of  certiorari, 
an  affidavit,  sworn  before  a  commissioner,  which  omitted 
the  words  "  before  me,'*  was  held  bad. 

Warren^  in  support  of  the  rule,  submitted,  that  the 
present  case  was  distinguishable  from  The  Q;uten  v.  Inha^ 
bitants  of  Bloxham.  There  the  affidavit  purported  to  be 
sworn  before  a  commissioner  in  the  country ;  but  the  words, 
"  At  my  Chambers"  had  always  been  considered  sufficient, 
when  the  affidavit  was  made  before  a  Judge. 

Pollock,  C.  B. — We  think  that  enough.  In  the  case 
of  a  commissioner,  the  omission  of  the  words  "  before  me," 
may,  perhaps,  render  the  affidavit  bad,  but  it  is  not  so  here. 
This  form  of  jurat  has  been  invariably  used,  and  we  are 
unwilling  to  disturb  the  practice  by  questioning  its  vaUdity. 

Parke,  B. — The  jurat  is  in  conformity  with  the  in- 
variable practice. 

Rule  absolute. 

Ca)  Ante,  p.  168. 


Obambert. 
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Abthur  V.  Marshall. 
A  rule,  calling  ZjUSH,  (on  the   2l8t  of  November,)  obtained  a  rule, 

on  a  defendant  ,  '    ^  \  t       u 

who  resides  in   Calling  on  the  defendant  to  shew  cause  why  he  should  not 

pa/  mone/due  P&y  &  certain  sum  of  money  due  on  an  award,  and  on  the 

TJ^dAj^^'  Master's  allocatur,  (with  a  view  to  issue  execution  under 

and  where  sQch  the  1  &  2  Vict  c  110,  s.  18.)     The  application  was  made 
rule  was  moved  i     /w»i    '.       /«  i  .  i       i  /•      i 

for  on  the  2  lit  on  the  usual  affidavit  of  personal  service  on  the  defendant, 

the  Court  re-    ^^^  resided  in  the  country,  and  of  demand  of  payment. 

hmuraSu*   The  Master  had  drawn  up  the  rule  to  shew  cause  in  the 

either  on  the     next  Term.     Lush,  on  the  followinoj  day,  applied  to  have 

last  day  of  that    .  ,  j   j    !      ,    •         i  ^        J'     ^^ 

Term,  or  at  the  rule  amended,  by  being  drawn  up  to  shew  cause  on  tne 
last  day  of  the  present  Term,  on  the  ground  that  the  party 
might  otherwise  be  deprived  of  the  benefit  of  the  execution. 
[Pollock^  C.  B. — We  are  informed  that  this  is  a  six  day 
rule,  and  In  the  absence  of  any  special  reason  for  shortening 
the  time,  it  would  be  wrong  to  do  so.  The  rule  is  correct 
in  its  present  form.]  Lush  then  applied  to  have  the  rule 
drawn  up  to  shew  cause  at  Chambers. 

Pollock,  C.  B. — That  would  be  more  objectionable  ;  it 
would  be,  in  effect,  extending  the  Term. 

Rule  refused. 


In  re  J.  C.  Smith. 

The  *<direo.  J.  HIS  was  a  rule  calling  on  one  Walton  to  shew  cause 
taxing  officers**  ^hy  the  Master  should  not  review  his  taxation  of  the  costs 
7  Vict'*  d'o  not  ^^  ^'  ^*  Smith,  an  attorney.  It  appeared,  from  the 
orevent  the  affidavit  of  Smith,  that  he  had  been  retained  by  Walton  to 
Master  from        ,^,  .,  ,  .,., 

allowing  an       defend  an  action  brought  against  him  by  a  person  of  the 

MgJonhh^      name  of  Taylor,  for  the  recovery  of  a  sum  under  20/.    The 

dient,  the 

costs  of  coonsel, 

retained  by  express  direction  of  the  clienti  and  with  lull  knowledge  that  such  costs  could  not 

be  recorerad  against  the  opposite  party. 
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cause  came  on  for  trial  before  the  under  sheriff  of  Stafibrd-  1844. 
shire,  when  the  plaintiff  was  nonsuited ;  but,  subsequently, 
a  rule  was  made  absolute  for  a  new  trial  After  notice  had 
been  given  for  the  second  trial,  Walton  told  Smith  that  he 
had  heard  that  the  plaintiff  meant  to  retain  counsel,  and, 
therefore,  he  (Walton)  wished  also  to  have  counsel.  Smith 
thereupon  told  him,  that  if  counsel  were  employed,  a  brief 
must  be  prepared ;  the  expense  of  which,  together  with 
counsel's  fee,  would  be  heavy,  and  even  in  the  event  of 
success,  they  would  not  be  allowed  on  taxation  against  the 
opposite  party.  Walton,  however,  said  that  he  must  have 
counsel,  as  it  would  not  do  to  allow  the  opposite  party  to 
have  them  unopposed.  The  affidavit,  in  conclusion,  stated, 
that  it  was  solely  in  consequence  of  instructions  to  that 
effect  from  his  client,  that  counsel  was  employed  ;  and 
that  he  believed,  if  he  had  not  followed  those  instructions, 
Walton  would  have  proceeded  against  him  for  neglect  of 
duty.  The  plaintiff  obtained  a  verdict,  and  Smith  delivered 
his  bill  of  costs  against  the  defendant,  which  was  taxed 
under  a  Judge's  order.  The  Master,  on  taxation,  dis- 
allowed a  sum  of  7Z.  ISs,  2d.y  the  expense  of  the  brief  and 
counsel's  fee,  conceiving  that  he  was  bound  to  do  so  under 
the  Reg.  Gen.  Trin.  T.  7  Vict  (a),  intituled,  "  Directions  to 
the  taxing  officers,  in  lieu  of  the  directions  of  Hilary  Vaca- 
tion, 4  Wm.  4,  1834,  so  far  as  relate  to  the  scale  of  costs 
in  cases  where  the  sum  recovered,  &c.,  does  not  exceed 

Pashley  shewed  cause.  The  words  of  the  rule  are  im- 
perative, and  the  Master  has  no  discretion  in  the  matter. 
It  would  seem,  from  the  case  of  In  re  WooUett  (6),  that  where 
an  attorney's  bill  is  referred  for  taxation  under  the  6  &  7 
Vict  c.  73,  s.  37,  the  Judge  has  no  discretion  as  to  costs, 
but  they  must  abide  the  event  of  the  taxation.  The  rule 
of  Trinity  Term,  7  Vict,  has  the  force  of  an  act  of  Parlia- 

(o)  Ante,  p.  90. 

(6)  Ante,  Vol.  1,  p.  593;  See  S.  C.  12  M.  k  W.  504. 
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1844.       meat    [Parkey  6. — Not  at  all :  it  is  only  a  directioa  to  the 


'^ — V ' 


In  re 


officers  of  the  Court  as  to  their  conduct  on  taxation. 
J.  C.  Smith.  PoQocky  C.  B. — Is  not  the  case  of  a  special  direction  un- 
provided for  by  the  rule  ?  Suppose*  in  an  ordinary  action, 
a  party  choose  to  have  several  special  counsel,  he  cannot,  if 
snccessfiil,  mak#,ll|e  opposite  party  pay  for  those  expenses ; 
but  he  is  bound  to  pay  them  himself.  Can  it  be  said,  that 
the  rule  was  intended  to  prevent  a  party  from  having,  at  his 
own  expense,  any  assistance  he  may  wish  ?]  Great  incon- 
venience would  result  from  allowing  the  Master  to  try, 
whether  or  not,  a  special  contract  has  been  made  between 
an  attorney  and  his  client  as  to  additional  costs.  That 
question  should  be  determined  by  a  jury ;  but  the  Master  s 
certificate  would  deprive  the  client  of  the  right,  for  the 
6  &  7  Vict.  c.  73,  s.  43,  renders  it  final  and  conclusive,  and 
the  Court  may  order  judgment  to  be  entered  up  for  the 
amount  of  costs  which  it  finds  to  be  due.  In  Levy  v. 
Magnay{a\  which  was  a  case  on  the  *^  Directions  to  taxing 
officers"  of  Hilary  Term,  4  Wm.  4,  and  for  which  the  rule 
of  7  Vict  is  a  substitute,  the  Court  say  that  it  is  better  to 
adhere  to  the  settled  rule,  and  not  enter  into  the  merits  of 
each  particular  case.  The  true  construction  of  the  rule 
may  be  collected  firom  the  concluding  paragraph,  namely  (&) : 
^'  The  foregoing  charges  are  intended  as  examples.  The 
Masters  will  exercise  their  discretion  in  allowing  for  at- 
tendances, having  regard  to  the  expense  saved,  or  favour 
granted  to  the  party,  and  to  all  the  circumstances  of  the 
case ;  bearing  in  mind,  that  for  attendances,  the  allowances 
are  not  to  be  more  than  half  what  are  allowed,  when  costs 
are  taxed  upon  the  usual  scale.  In  other  cases  not  hereby 
provided  for,  the  Masters  will  conform  to  the  rate  of 
charges  hereinbefore  inserted,  or  as  near  thereto  as  circum- 
stances will  allow."  Expressio  unius  est  exclusio  alterius. 
A  discretion  being  allowed  to  the  Master  in  cases  of  attend- 
ance, shews  that  he  was  not  to  exercise  it  in  other  cases. 

Ca)  10  M.  &  W.  664 ;  S.  C.  2  Dowl.  512,  N.  S. 
(6)  Ante,  p.  91. 
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This  is  not  a  case  falling  within  the  general  description  of        1844. 
"  a  case  not  otherwise  provided  for."  j^ 

J.  C.  Smith. 

Pollock,  C.  B. — The  rule  must  be  absolute  on  the 
ground,  that  the  Master  appears  to  have  considered  that 
he  had  no  discretion  whatever ;  but  that  by  the  **  Directions 
to  the  taxing  oflScers,"  he  was  excluded  from  allowing  the 
costs  of  attendance  of  counsel.  No  doubt,  the  object  of  those 
'^  Directions  "  was  to  protect  the  parties  opposed  to  each 
other  in  the  suit  against  expenses  ;  but  they  also  had  for 
their  object  the  protection  of  the  client  and  the  public 
against  the  attorney  acting  for  the  client.  It  will,  therefore, 
be  the  duty  of  the  Master,  when  unusual  directions  are 
alleged  to  have  been  given,  very  strictly  to  inquire  into  the 
circumstances,  and  to  have  them  proved  by  the  most  satis- 
factory evidence,  so  as  to  leave  no  doubt  in  his  mind  that 
the  client  was  duly  informed  that  he  would  recover  none  of 
the  costs  from  the  opposite  party,  and  that  with  full  know- 
ledge of  that  fact  he  required  the  additional  assistance  for 
which  the  charge  is  made.  As  the  Master  appears  to  have 
acted  on  the  principle  that  he  had  no  discretion :  the  case 
must  be  referred  back  to  him,  that  he  may  strictly  inquire 
into  the  facts,  and  as  far  as  possible  protect  the  client 
against  any  improper  charge  of  the  attorney.  If  it  should 
clearly  appear,  that  these  additional  costs  were  incurred  in 
consequence  of  express  directions  to  that  effect,  given  by 
the  client  with  full  knowledge  of  the  consequences,  the 
Master  in  his  discretion  may  allow  them. 

Martin,  who  was  to  have  argued  in  support  of  the  rule, 
then  referred  to  the  43rd  section  of  the  6  &  7  Vict  c.  73. 

Parke,  B. — That  section  certainly  furnishes  an  ad- 
ditional reason  for  making  this  rule  absolute,  for  it  renders 
the  Master's  certificate  final  and  conclusive  as  to  the 
amoimt.     If,  therefore,  these  costs  have  been  incurred  by 
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1844.        the  express  direction  of  the  client,  and  the  attorney  is  now 
disallowed  them,  he  cannot  recover  them  hereafter. 


V 

In  re 
J.  C.  Smith. 


Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


BUNNETT  V.  SbHTH. 

In  an  action  I  HIS  was  an  action  for  the  infringement  of  a  patent,  and 

of  a  p\tMit?)?  ^^  brought  by  the  assignee  of  the  patent,  under  an  order  of 

^  '"^iw^urt  ^^  ^^^®  Chancellor  of  England.    An  application  had  been 

allowed  the  made  at  Chambers  for  leave  to  plead  several  matters,  when 

plead  non  Alderson,  B.,  disallowed  the  pleas  of  non  concessit,  and  a 

T^^f  tTBverse  of  the  assignment 

the  attignment, 
together  with 

otEer  pleas.  Hindmarch,  moved  to  rescind  the  order,  and  for  liberty 

action  a  ^  plead  those  matters.     It  was  objected  before  the  learned 

^ef  of  tJe  J"dg^»  that  the  terms  of  the  Vice  Chancellor's  order  pre- 
Court  of  Chan-  eluded  the  defendants  from  traversing  the  assignment ;  but 

eery,  it  is  no  .  i        i         r 

ffround  for  that  was  a  mistake.  With  respect  to  the  plea  of  non  concessit, 
pl^^thJuthey  ^^^  Lordship  thought  it  ought  not  to  be  allowed,  together 

raise  issues        ^th  other  pleas.  There  are  several  authorities,  however,  to 

upon  matters  * 

not  disputed  in   shew  that  such  a  plea  is  good.     In  Co.  Litt.  260,  a,  it  is 

per  Roife^B,,  said  "  If  a  grant  by  letters  patent  under  the  Great  Seal,  be 
?n  TblaUon^of  P'^^^^^  ^^^  shewed  forth,  the  adverse  party  cannot  plead 
a  poaitire  nul  del  record,  for  that  it  appears  to  the  Court  that  there 

affreenent  , 

between  the  is  such  a  record ;  but  inasmuch  as  it  is  in  the  nature  of  a 
P"*^  conveyance,  the   party  may  deny  the   operation  thereof, 

therefore,  he  may  plead  non  concessit,  and  prove  in 
evidence  that  the  King  had  nothing  in  the  thing  granted, 
or  the  like,  and  so  it  was  adjudged."  In  Hynd^s  case  (a), 
it  was  resolved,  that  "against   the   King's  letters  patent, 

(a)  4  Rep.  70,  b. 
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under  the  Great  Seal,  shewed  in  Court,  there  is  no  denial        l^^^* 
of  them,  but  non  concessit  per  praed.  literas  paten  tes,  is  a      Bunnbxt 
good  plea,  for  although  there  be  such  letters  patent,  yet,        g  •• 
perhaps,  nothing  doth  pass  by  them,  and  so  per  consequens 
non  concessit."  Where  the  effect  of  a  patent  is  erroneously 
stated  in  the  declaration,  or  if  there  is  any  misdescription 
of  the  invention,  the  objection  can  only  be  taken  advantage 
of  by  plea  of  non  concessit     Such  a  plea  was  allowed  by 
the  Court  of  Common  Pleas  in  the  case  of  Bedells  and 
Another  v.  Mcusey  (a). 

Rule  nisi. 

M.  D.  Hill  shewed  cause,  upon  affidavit,  that  the 
assignment  was  never  questioned  in  the  proceedings  before 
the  Vice  Chancellor ;  and  that  when  his  Honor  directed  the 
action,  it  was  understood  between  the  parties,  that  the  only 
point  which  should  be  in  issue,  was  the  infringement  of  the 
patent.  Under  these  circumstances,  he  submitted,  that  it 
was  a  breach  of  &ith  in  the  defendant  to  attempt  to  raise  a 
collateral  issue. 

Hindmarch  was  not  called  upon  to  support  the  rule. 

Pollock,  C.  B. — The  rule  must  be  absolute.  I  do  not 
see  why  we  should  prevent  the  defendant  from  questioning 
the  assignment,  merely  because  he  did  not  do  so  before  the 
Vice  Chancellor.  If  the  plaintiff  wishes  to  impose  terms 
on  the  defendant,  he  should  apply  to  the  Vice  Chancellor 
for  that  purpose. 

Parke,  B. — I  am  of  the  same  opinion.  Hiere  is  nothing 
in  the  order  of  the  Vice  Chancellor  to  prevent  the  defend- 
ant from  disputing  the  plaintiff's  title  as  assignees  of  the 
patent,  and  the  affidavit  which  has  been  relied  upon,  is  &r 
too   vague   to  satisfy  us  of  any  agreement  between  the 

(a)  Since  reported,  ante,  p.  322. 


382 


1844. 
« V ' 

BlTNNETT 
V. 

Smith. 
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parties  to  that  eflPect  We  must,  therefore,  deal  with  this 
application,  as  if  it  were  made  in  an  action  brought  in  the 
ordinary  course,  and  without  the  intervention  of  the  Court 
of  Chancery ;  that  is  to  say,  we  ought  to  see  whether  these 
pleas  are  fair  and  good  pleas  on  the  iace  of  them.  If 
they  are,  they  should  be  allowed ;  for  if  the  defendant  fails 
on  those  issues,  he  will  have  to  pay  the  costs  of  them. 
Before  the  New  Rules,  the  plaintiff's  title  might  have  been 
disputed  under  the  general  issue.  As  to  the  plea  of  non 
concessit,  the  authorities  cited  when  the  rule  was  moved, 
shew  that  such  a  plea  is  good.  I,  therefore,  think  that 
these  pleas  ought  to  be  allowed. 


GuRNEY,  B.,  concurred. 

RoLFE,  B. — I  am  disposed  to  go  further,  and  hold  that 
even  if  there  had  been  a  positive  agreement  between  these 
parties  not  to  dispute  the  assignment,  that  would  be  no 
reason  why  we  should  treat  this  action  differently  from 
any  other,  not  brought  by  the  direction  of  the  Court  of 
Chancery.  If  the  defendant  has  done  anything  contrary 
to  the  order  of  the  Vice  Chancellor,  the  plaintiff  should 
apply  to  him  for  redress.  His  Honor  has  better  means 
than  we  have,  of  knowing  and  enforcing  any  order  of  his 
Court. 

Rule  absolute. 


King  and  Another  v,  Hoare. 

To  debt  for        MJEBT  for  goods  sold  and  delivered,  &c. 

Sedefendant '       Plea:  That  the  said  goods  were  sold  and  delivered  by^ 

fhafthJ^i^r   *^  plaintiffs  to  the  defendant,  jointly  with  one  N.  T. 

were  sold  to 

him  jointly  with  one  S.,  and  not  to  the  defendant  alone,  and  were  to  bo  paid  for  by  the  defendant 
and  S.,  and  not  by  the  defendant  alone;  that  the  plaintiff  sued  S.  for  the  same  debt,  and 
recovered  judgment ;  concluding  with  a  verification :  Held,  on  special  demurrer,  that  a  iudgment 
recovered  against  one  of  two  joint  contractors  is  a  good  bar  to  an  action  against  the  other, 
though  no  execution  has  issued:  ffeld  also,  that  it  sufficiently  appeared  that  the  debt  was  not 
joint  and  several ;  that  the  matter  was  properly  pleaded  in  bar,  ana  not  in  abatement ;  that  the 
plea  did  not  amount  to  the  general  issue ;  and  that  it  need  not  conclude  with  prout  patet  per 
recordum. 
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Smith,  and  not  to  the  defendant  alone;  and  were  to  be        1844. 
paid  for  to  the  plaintiflfe  by  the  defendant,  jointly  with  the     ^kino""^ 
said  N.  T.  Smith,  and  not  by  the  defendant  alone ;  and    •"<*  Another 
that  the  said  moneys  in  the  declaration  mentioned  were,       Hoarb. 
at  the  time  of  the  accruing  thereof,  to  wit,  &c.,  due  from 
the  defendant  and  the  said  N.  T.  Smith,  jointly,  and  not  . 
from  the  defendant  alone ;  that  the  said  moneys  continuing 
and  being  due  and  payable  by  the  defendant,  jointly  with 
the  said  N.  T.  Smith,  the  plaintifis  heretofore,   to  wit, 
&C.,  in  this  Court,  impleaded  the  said  N.  T.  Smith  in 
an  action  of  debt,  for  the  detaining  and  not  paying  of  the 
said  moneys  and  debt,  and  for  and  in  respect  of  the  same 
identical  causes  of  action  in  the  declaration  mentioned  ;  and 
such  proceedings  were  thereupon  had  in  the  said  action, 
that  afterwards,  to  wit,  on,  &c.,  the  plaintiffs,  by  the  con- 
sideration and  judgment  of  the  said  Court,  recovered  in 
the  said  action  against  the  said  N.  T.   Smith,  the  said 
several  moneys  and  sum  of  16,000/1  above  demanded,  as 
also  90/.  6^.  as  damages  and  costs,  whereof  the  said  N.  T. 
Smith  was  convicted  (prout  patet  per  recordum) ;  which  said 
judgment  still  remains  in  full  force  and  effect,  not  in  the 
least  reversed  or  made  void.     Verification. 

Special  demurrer,  assigning  for  causes ;  that  the  defend- 
ant had  pleaded  in  bar  of  the  action,  matter  which  ought  to 
have  been  pleaded,  if  at  all,  in  abatement :  that  the  plea 
amounted  to  a  plea  of  never  indebted :  that  the  plea  did 
not  aver  that  the  moneys  were  not  due  from  the  defendant 
and  N.  T.  Smith  severally  as  well  as  jointly :  that  the  re- 
covery of  a  judgment  against  one  of  two  debtors,  in  a 
sum  certain,  does  not  of  itself,  or  without  satisfaction, 
operate  in  law  to  bar  the  action  of  the  creditor  against  the 
other  debtor :  and  that  the  plea  ought  to  have  concluded 
with  a  statement,  that  the  defendant  was  ready  to  verify  by 
the  record. 

J,  Hendersouy  in  support  of  the  demurrer  (a).     There  is 

(a)  This  demurrer  was  argued  before  Parke,  B.,  Qumey,  B.»  and 
Rolfe,  B. 
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1844.  neither  precedent  nor  authority  to  shew,  that  a  judgment 
l^g  recovered  against  one  of  two  joint  debtors,  may  be  pleaded 
•nd  Another  in  bar  to  an  action  against  the  others.  In  the  case  of 
HoABB.  Brown  v.  Woatton  (a),  the  Court  recognised  the  distinction 
between  actions  of  debt  and  tort  In  the  latter  case,  a 
judgment  against  one  tort  feasor,  without  satisfaction,  is  a 
bar  to  an  action  against  the  other.  The  Court  there  said, 
**  and  the  difference  between  thb  case,  and  the  case  of 
debt,  upon  an  obligation  against  two,  is,  because  there 
every  of  them  is  chargeable  and  liable  to  the  entire  debt ; 
and,  therefore,  recovery  against  the  one  is  no  bar  against 
the  other,  until  satisfiaction.**  [Parhey  B. — In  the  report  of 
that  case,  in  Yelverton  (&),  the  position  is  thus  stated ;  *^  as 
where  two  are  bound  to  J.  S.,  jointly  and  severaUyy  the  re- 
covery and  execution  against  one,  is  no  bar  against  the 
other ;  for  execution  is  not  any  satis&ction  of  the  lOOi  de- 
manded.** The  language  there  used  by  the  Court,  must 
have  had  reference  to  a  joint  and  several  bond.]  The 
dicta  of  modem  Judges,  on  this  point,  are  somewhat  at 
variance.  In  Bell  v.  Banks  (c),  Maule,  J.,  says,  "It  may  be, 
that  the  taking  a  security  of  a  higher  nature  from  one  of  two 
joint  debtors  would  cause  a  merger.*'  It  is  intimated  by 
Lord  Tenterdeny  in  Waiters  v.  Smith  (J),  "  that  a  mere  re- 
covery against  one  joint  debtor,  will  not  exempt  the  other 
debtor  from  his  obligation."  In  Lechmere  v.  Fletcher  (e), 
Bayleify  B.,  adverting  to  the  language  of  Pophanty  J.,  in 
Brawn  v.  Woatton  (/),  says,  "  If,  indeed,  that  were  the 
case  of  a  joint  bond,  and  not  a  joint  and  several  bond,  we 
have  been  referred  to  no  authority  which  goes  that  length ; 
it  may  bey  that  where  you  sue,  and  recover  a  judgment 
against  one  debtor  only,  on  a  contract  which  is  joint,  and 
not  several,  that  your  right  to  sue  on  the  joint  contract  is 
destroyed."  The  present  point,  however,  was  not  there 
decided,  as  that  case  turned  upon  the  resolution  in  Hig- 

Kd)  Cro.  Jac.  73.  (cO  2  B.  &  Ad.  S93. 

ih)  p.  67.  (e)  1  Cr.  &  M.  634. 

(c)  3  M.  &  G.  267 ;  See  S.  C.  (/)  Cro.  Jac.  73. 
3  Scott,  N.  R.  497. 
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gtnit  case  (a),  "  that  where  two  are  bound  jointly  and  1844. 
severally,  and  the  obligee  has  judgment  against  one  of  Kino 
them,  yet  that  he  may  sue  the  other."  In  Com.  Dig.^  mdAnotlwr 
tit.  "  ActwnH'  (L  4),  it  is  said,  "  As  if  two  be  bound  by  a  Hoaei. 
bond,  a  recovery  and  execution  against  one,  is  no  bar  in  an 
action  upon  the  same  bond  against  the  other  obligor."  In 
the  present  case,  there  is  a  joint  debt,  which  may  be  re- 
covered from  each,  unless  there  be  a  plea  in  abatement. 
Bice  V.  Shute{b).  [Aldersoriy  B. — The  plaintiff,  by  bringing 
an  action  against  the  other  debtor,  has  prevented  the 
defendant  from  pleading  the  nonjoinder  in  abatement.]  In 
the  case  of  Sheehy  v.  Mandemlk  (c),  decided  in  the  Supreme 
Court  of  the  United  States,  it  was  held, ''  that  the  whole  of 
a  joint  note  is  not  merged  in  a  judgment  against  one  of  the 
makers,  on  his  individual  assumpsit ;  but  the  other  may  be 
charged  in  a  subsequent  joint  action,  if  he  pleads  severally .'^ 
Since  the  3  &  4  Wm.  4,  c  42,  s.  10,  if  this  defendant  pleaded 
in  abatement,  and  a  joint  action  were  afterwards  brought,  a 
verdict  might  be  found  against  this  defendant,  and  for  the 
other.  There  are  also  formal  objectiona  to  the  plea;  first, 
that  the  plea  leaves  it  uncertain  whether  the  debt  is  not 
several  as  well  as  joint;  secondly,  that  there  ought  to  have 
been  a  plea  in  abatement,  Mainwaring  v.  Newman  {d) ;  and 
thirdly,  that  the  plea  ought  to  have  concluded  with  prout 
patet  per  recordum.  He  cited  also  Ex  parte  Bryant  («), 
Bryant  v.  Withers  (J). 

Bramnoell^  contriL  The  cases  cited  on  the  other  side 
are  distinguishable.  In  Waiters  v.  Smith  (g),  the  defendant's 
only  course  was  to  plead  in  abatement.  In  BeU  v. 
Banks  {h)y   the  facts  were  essentially  different  from  the 

(a)  6  Rep.  44,  b.  (e)  2  Rose,  1. 

(6)  5  Burr.  261 ;  See  S.  C.  2  (/)  2  M.  &  Sel.  123. 

W.  Bh  695.  (^)  2  B.  &  Ad.  889. 

(c)  Reported  in  CraneVs  AfM-  {k)  3  M.  &  6.  263 ;  See  S.  C. 

rtcoii  Law  Rqtorts,  Vol.  6»  p.  253.  3  Scott,  N.  R.  497. 

(<l)  2  B.  &  IP.  120. 

VOL.  n.                                      C  C                                    D.  &  L. 
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1844.  present.  In  that  case,  Mauk^  J.,  asks;  "  Have  you  any 
^X""^  case  in  which  a  judgment  in  favour  of  trustees,  created 
■ad  Another  a  merger  of  a  right  of  action  vested  in  cestui  que  trust  ?" — 
HoARE.  The  decision  in  Drake  v.  Mitchell  {a)y  proceeded  on  the 
ground  that  the  first  action  was  brought  upon  the  note, 
and  not  upon  the  covenant.  In  Lechmere  v.  Fletcher  (i), 
the  Court  assumes  the  law  to  be  as  the  defendant  contends 
it  is ;  for  they  say,  ^'  If,  on  a  joint  contract,  you  have  sued 
one  and  entered  judgment  against  him,  there  might  be  an 
invincible  obstacle ;  because,  upon  a  new  action  against 
another  of  the  parties  to  the  contract,  the  defendant  would 
have  a  right  to  plead  that  he  made  no  promise,  except  with 
the  other  defendant,  against  whom  the  judgment  was 
entered,  and  he  could  not  be  joined."  It  is  laid  down  in 
Com.  Diff.f  tit  "  Action/*  (K  4),  that  "  a  recovery  against 
one  obligor  and  executor  will  be  a  bar  in  debt  against  the 
other."  Dennii  v.  Payn  (c)  is  also  in  point.  The  plaintiff 
having  brought  his  action  against  one  party,  the  matter 
has  passed  in  rem  judicatam.  The  principle  is,  that  where 
a  party  enters  into  a  contract,  in  which  he  is  to  be  sued 
jointly  with  another,  he  is  prejudiced  by  being  sued  alone ; 
l^eaton  v.  Henson  (d).  Secondly,  a  verification  by  the 
record,  would  be  improper,  as  the  plea  consists  of  several 
facts,  which,  if  traversed,  must  be  tried  by  a  jury.  [Farke,  B. 
— A  verification  by  the  record  is  only  proper  when  the 
plea  consists  of  a  fisict  capable  of  proof  by  the  record  alone.] 
It  sufficiently  appears  by  the  plea,  that  the  contract  declared 
on  was  joint  only,  and  not  joint  and  several  He  cited 
also  Sir  John  NedhanCs  case  {e). 

Henderson  replied. 

Cur»  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 

Parke,  B. — This  was  an  action  of  debt,  and  the  plea 

(a)  3  East,  351.  id)  2  Lev.  220^  S«e  S.  C.  2 

(b)  1  Cr.  &  M.  635.  Show.  20. 

(0)  Cro.  Csr.  551.  (e)  S  Rep.  135,  b. 


MICHAELMAS   TERM,    8    VICT.  387 

Stated,  that  the  contract  in  the  action  was  made  by  the  1844. 
plaintiffs  with  the  defendant  and  one  N.  T.  Smith,  jointly,  ^^^^^ 
and  not  with  the  defendant  alone ;  and  that  in  1843,  the  •^  Another 
plaintiffs  recovered  a  judgment  against  Smith  for  the  same  Hoark. 
debt,  with  costs,  as  appears  by  the  record,  which  judgment 
still  remains  in  iiill  force  and  unreversed ;  concluding  with 
the  common  verification.  To  this  plea  there  was  a  de- 
murrer, assigning  several  special  causes :  first,  that  it  was 
a  plea  in  abatement  not  properly  pleaded ;  to  which  the 
answer  is,  that  the  plea  does  not  give  a  better  writ,  and  that 
it  is  clearly  a  plea  in  bar.  Secondly,  that  it  amounts  to 
the  general  issue;  it  does  not,  however,  amount  to  the 
general  issue,  for  it  admits  a  debt  originally  due.  Thirdly, 
that  it  does  not  aver  that  the  debt  was  not  due  firom  the 
defendant  and  Smith,  severally,  as  well  as  jointly;  to 
which  it  was  properly  answered,  that  the  plea  sufficiently 
shews  the  identical  contract  declared  upon  to  be  joint,  and 
that  it  cannot  be  intended,  prima  facie,  at  least,  that  the 
same  contract  was  both  joint  and  several.  And,  lastly,  it 
was  objected,  that  the  plea  ought  to  have  concluded  with 
a  verification  by  the  record.  The  Court,  however,  inti- 
mated its  opinion,  that  such  an  averment,  although  proper 
when  the  plea  contains  matter  of  record  only,  was  not 
proper  when  the  averment  of  matter  of  record  was  mixed 
with  averments  of  matters  of  fact,  on  which  an  issue  of  &ct 
might  be  taken.  In  the  case  of  a  plea  of  judgment  re- 
covered for  the  same  cause  of  action,  the  matter  of  record 
is  the  only  thing  which  can  be  directly  put  in  issue  on  the 
plea.  If  the  judgment  were  recovered  for  another  cause, 
there  ought  to  be  a  new  assignment 

These  matters  of  form  being  disposed  of,  the  question  is 
reduced  to  one  of  substance — whether  a  judgment  re- 
covered against  one  of  two  joint  contractors,  is  a  bar  in  an 
action  against  another  ? 

It  is  remarkable,  that  this  question  should  never  have 
been  actually  decided  in  the  Courts  of  this  country.  There 
have  been  apparently  conflicting  dicta  upon  it.    Lord  Ten" 

c  c  2 
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1844.        terdeUf  in  the  case  of  Waiters  v.  Smith  (a),  is  reported  to 

^^g         have  said  that  a  mere  judgment  against  one  could  not  be  a 

and  Another    defence  for  another.     My  Brother  Maule  stated,  in  Bell  v. 

HoA&B.       Banks  (J),  that  a  security  by  one  of  two  joint  debtors,  might 

merge  the  remedy  against  both.     In  the  case  of  Lechmere 

V.  Fletcher  (c),  Bayhy^  B.  strongly  intimated  the  opinion  of 

the  Court  of  Exchequer  to  be,  that  the  judgment  against 

one  was  a  bar  for  both  of  two  joint  debtors ;  although  the 

point  was  not  actually  ruled,  as  the  case  did  not  require  it. 

In  the  absence  of  any  positive  authority  upon  the  precise 

question,  we  must  decide  it  upon  principle  and  by  analogy 

to  other  authorities ;  and  we  feel  no  difficulty  in  coming  to 

the  conclusion  that  the  plea  is  good. 

If  there  be  a  breach  of  contract,  or  wrong  done,  or  any 
other  cause  of  action,  by  one  against  another,  and  judgment 
be  recovered  in  a  Court  of  record,  the  judgment  is  a  bar 
to  the  original  cause  of  action,  because  it  is  thereby  reduced 
to  a  certainty,  and  the  object  of  the  suit  attained  so  far  as 
it  can  at  that  stage  ;  and  it  would  be  useless  and  vexatious 
to  subject  the  defendant  to  another  suit,  for  the  purpose  of 
obtaining  the  same  result.  Hence  the  legal  maxim,  transit 
in  rem  judicatam — the  cause  of  action  is  changed  into 
matter  of  record — which  is  of  a  higher  nature,  and  the 
inferior  remedy  is  merged  in  the  higher.  And  this  appears 
to  be  equally  true,  when  there  is  but  one  cause  of  action, 
ifijiether  it  be  against  a  single  person  or  many.  The 
judgment  of  the  Court  of  record  changes  the  nature  of  that 
cause  of  action,  and  prevents  its  being  the  subject  of 
another  suit ;  and  the  cause  of  action  being  single,  cannot 
afterwards  be  divided  into  two.  Thus  it  has  been  held, 
that  if  two  commit  a  joint  tort,  the  judgment  against  one 
is  of  itself,  without  satisfaction,  a  sufficient  bar  to  an  action 
against  the  other  for  the  same  cause.  Brown  v.  Wootton  (d). 
And,  though  in  the  report  of  Yelverton  (e),  expressions  are 

(a)  2  B.  &  Ad.  893.  {i)  Cro.  Jac.  73. 

(6)  3  M.  &  6.  267.  (e)  p.  67. 

(c)  1  Cr.  &  M.  634. 
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used,  which  at  first  sight  appear  to  take  a  distinction  l^H. 
between  actions  for  unliquidated  damages  and  debts ;  yet 
upon  a  comparison  of  all  the  reports,  it  seems  clear  that  the 
true  ground  of  the  decision  was  not  the  circumstance  of 
the  damages  being  unliquidated.  Chief  Justice  Popham 
states  the  true  ground  :  he  says,  <^  If  one  hath  judgment  to 
recover  in  trespass  against  om^  and  damages  certain,** 
that  is,  converted  into  severalty  by  the  judgnoient,  ^'  although 
he  be  not  satisfied,  yet  he  shall  not  have  a  new  action  for 
this  trespass :  by  the  same  reason,  d  contr&,  if  one  hath 
cause  of  action  against  two,  and  obtain  judgmient  against 
one,  he  shall  not  have  remedy  against  the  other  ;**  and  **  the 
differeiice  betwixt  this  case  and  the  case  of  debt  upon  an 
obligation  against  two,  is,  because  there  every  of  them  is 
chargeable,  and  liable  to  the  entire  debt ;  and,  therefore, 
recovery  against  one  is  no  bar  against  the  other,  until 
satisfaction  "(a).  And  it  is  quite  clear  that  the  Chief  Justice 
was  referring  to  the  case  of  a  joint  and  several  obligation 
both  from  the  argument  of  the  counsel^  as  reported  in 
Croke  James  (b\  and  the  statement  of  the  case  in  Yeher' 
tonic).  We  do  not  think  that  the  case  of  joint  contract  can 
in  this  respect  be  distinguished  from  a  joint  tort.  There  is 
but  one  cause  of  action  in  each  case ;  the  party  injured 
may  sue  all  the  tort  feasors  or  contractors,  or  he  may  sue 
one,  subject  to  the  right  of  pleading  in  abatement  in  the 
latter  case,  and  not  in  the  former ;  but  for  the  purpos^  c|f 
this  decision,  they  stand  on  the  same  footing.  Whether 
the  action  is  brought  against  one  of  two,  it  is  for  the  same 
cause  of  action.  The  distinction  between  the  case  of  a 
joint  contract  and  a  joint  and  several  contract  is  very  clear. 
It  is  argued,  that  each  party  to  a  joint  contract  is  severally 
liable ;  and  so  he  is,  in  one  sense — that,  if  sued  severally, 
and  he  does  not  plead  in  abatement,  he  is  liable  to  pay  the 
entire  debt;  but  he  is  not  severally  liable,  in  the  same 
sense,  as  he  is  on  a  joint  and  several  bond,  which  instru- 

(II)  Cro.  Jac.  74.  (6)  p.  74.  (c)  p.  67. 
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1844.       ment^  though  on  one  parchment  or  paper,  in  eflfect  com- 
^^JJJ^    prises  the  joint  bond  of  all  and  several  bonds  of  each  of  the 
and  AnoAer   obligors,  and  gives  different  remedies  to  the  obligee. 
HoAEE.  Another  mode  of  considering  this  case  is  suggested  by 

BayUy^  B.,  in  the  case  of  Lechmere  v.  Fletcher  (a),  and  was 
much  discussed  during  the  argument,  and  leads  us  to  the 
same  conclusion.  If  thare  be  a  judgment  against  one  of 
two  contractors,  and  the  other  is  sued  afterwards,  can  be 
plead  in  abatement,  or  not?  If  he  cannot,  he  would  be 
deprived  of  a  right  by  the  act  of  the  plaintiff,  without  his 
privity  or  Concurrence,  by  suing  and  obtaining  judgment 
against  the  other.  If  he  can,  then  he  may  plead  in  bar  the 
judgment  as  against  himself;  and  if  that  be  not  a  Bar,  the 
plaintiff  might  go  on,  either  to  obtain  a  joint  judgment 
against  himself  and  his  co-contractor  ;  so  that  he  would  be 
twice  troublecl  for  the  same  cause ;  or  the  plaintiff  might 
obton  another  judgment  against  the  co-contractor,  so  that 
there  would  be  two  separate  judgments  for  the  same  debt. 
Further,  the  caie  would  form  another  exception  to  the 
general  rule,  that 'an  action  on  a  joint  debt  barred  against 
one,  is  barred  altogether ;  the  only  exception  now  being, 
where  one  has  pleaded  matter  of  personal  discharge,  as 
bankruptcy,  and  certificate. 

It  is  quite  clear,  indeed,  and  was  hardly  disputed,  that  if 
there  were  a  plea  in  abatement,  both  must  be  joined  ;  and, 
if  they  were,  the  judgment  pleaded  by  one,  would  be  a  bar 
for  both ;  and  it  is  impossible  to  hold  that  the  legal  effect 
of  judgment  against  one  of  two,  is  to  depend  on  the  con- 
tingency of  both  being  sued,  or  the  one  against  whom 
judgment  is  obtained  being  sued  singly,  and  not  pleading 
in  abatement.  This  consideration  lead  us  satis&ctorily  to 
the  conclusion,  that,  where  judgment  has  been  obtained 
for  a  debt  as  well  as  a  tort,  the  right  given  by  the  record 
merges  the  inferior  remedy  by  action  for  the  same  debt  or 
tort  against  another  party. 

(a)  1  Cr.  &  M.  634. 
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During  the  argument,  a  decision  of  the  Chief  Justice        1844. 
Marshall^  in  the  Supreme  Court  of  the  United  States,  was        ^^^ 
cited,  as  being  contrary  to  the  conclusion  this  Court  has    *«^  Anothw 
come  to.      The  case  is  that  of  Sheehy  v.  Mandeoilb  (a).       Hoaeb. 
We  need  not  say  that  we  have  the  greatest  respect  for 
evei^  decision  of  that  eminent  Judge ;  but,  we  think  the 
reasoning  attributed  to  him  io'lltat  report,  is  not  satisfactoiy 
to  us :  and  we  have  since  been  furnished  with  a  report  of 
a  sobsequent  case,  fVard  v.  Johnson  (i),  in  which  that  au- 
thority was  cited  and  considered,  and  in  which  the  Supreme 
Judicial  Court  of  Massachusetts  decided  that  ^  judgment 
against  one  was  a  bar. 

For  diie  above  reasons  we  are  of  opinion  that  our  judg- 
ment must  be  for  the  defendant. 

Judgment  for  theDefendant 

(a)  Cranch'i  American  Law  Reports,  Vol.  6,  p.  253. 
(h)  Tyng's  American  Law  Reports,  Vol.  15,  p.  14t. 


Morgan  v.  West. 

Assumpsit.     The  declaration  seated,  that  before  and  Aimunpttt: 
at  the  time  of  the  making  of  the  promise,  &c.,  one  Brown  l^^^^^t 
was  a  prisoner  for  debt  in  actual  custody,  to  wit,  in  Maid-"^«  plaintiff 
Stone  Gaol,  in  the  county  of  Kent,  and  was  about  to  apply  ■ttorney,  prac. 
to  and  petition  the  Court  for  the  relief  of  insolvent  debMns  ^l^vint*  * 
in  England  to  be  discharged  from  such  imprisonment,  ac-  S?*'!l''^"*** 
cording  to  the  provisions  of  a  certain  act  of  Parliament  then  sary  stops  to 
and  still  in  force,  for  (amongst  other  things)  amending  the  defendant's 
laws  for  the  relief  of  insolvent  debtors  in  England,  (I  &  2  u^^^® 
Vict  c.   110);   that  the  plaintiff,  before  and  at  the  time  J^rdlfcnd'^^'' 
of  the  making  of  the  promise  of  the  defendant,  was,  and  promisod  to 
still  is,  an  attorney  of  the  said  Court  for  the  relief  of  in-  uiLdZ$ts! 
solvent  debtors   in   England ;  of  all   which  premises  the  ^""^t^l'e^thi 

necessary  stops, 
and  that  bis  costs  were  afterwards  "  taxed  by  the  Court  for  the  relief  of  Insolvent  Debtors'*  at 
a  certain  sum.  Breach,  non  pajnont.  Held,  bad  on  demurrer  ;  for  not  averring  a  taxation  by 
a  competent  authority. 
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defendant  then  had  notice :  and  thereupon,  to  wit,  on,  &c., 
in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  put  in  bail,  and  conduct  all  necessary 
proceedings  for  procuring  the  discharge  of  the  said  Brown, 
from  such  imprisonment  as  aforesaid,  under  the  said  act  for 
the  relief  of  insolvent  debtors,  to  wit,  as  such  attorney  as 
aforesaid,  the  defendant  undertook  and  promised  the  plain- 
tiff to  pay  him  his  tcuced  costs^  to  wit,  as  such  attorney  as 
aforcMod,  and  in  respect  of  the  premises  as  afores^d. 
Averment :  that  the  plaintiff,  confiding  in  the  promise  of 
the  defendant,  did  afterwards,  to  wit,  on,  &c.,  and  on  divers 
other  days  and  times,  &c.,  put  in  bail  for  the  said  Brown, 
and  take  and  conduct  all  other  the  necessary  steps  and 
proceedings  for  procuring,  and  in  order  to  procure,  the 
discharge  of  Brown  from  suchimpmonment :  and  although 
Brown,  ther^ofore,  to  wit,  on,  &c.,  was  by  and  through 
the  said  steps  and  proceedings,  so  taken  and  conducted  by 
die  plaiflEtiff  as  aforesaid,  discharged  from  such  imprison- 
ment as  aforesaid*  under  and  by  virtue  of  and  according  to 
the  provisions  of  the  said  act  of  Parliament ;  and  although 
the  costs  cfthe  plaintiffs  in  the  premises  aforesaid^  were  after^ 
wardsy  to  wit,  on,  ^c,  taxed  by  the  Court  for  the  Relief  of 
Insolvent  Debkfrs  in  Englandy  at,  and  then  amounted  to,  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  302L  17^.,  of 
all  which  premises  the  defendant  and  Brown  respectively 
had  notice.  Breach,  non-payment  of  the  30/.  17*.,  or  any 
part  thereof,  by  J.  T.  Brown,  or  the  defendant 

Plea:  Hiat  the  costs  were  not  taxed  by  the  Insolvent 
Court,  at  the  instance  of  Brown,  or  the  defendant,  and  that 
they  had  no  notice  thereof. 

Replication :  That,  by  the  rules  of  the  Insolvent  Court, 
no  notice  was  necessary,  and  that  the  costs  were  fairly 
taxed. 

Special  demurrer  and  joinder.  In  addition,  the  follow- 
ing (amongst  other)  objections  to  the  declaration,  were 
marked  for  argument :  That  the  first  count  of  the  declara- 
tion   is    bad,    on   the  ground   that   the   taxation   of  the 


MICHAELMAS   TERM^    8    VICT.  393 

plaintiff's  costs  is  a  condition  precedent  to  the  defendant's  ^  1844. 
promise  to  pay  them :  performance  of  which  is  not  suffi- 
ciently shewn,  by  an  averment,  that  such  costs  were  taxed 
by  the  Court  for  the  Relief  of  Insolvent  Debtors  in  Eng- 
land, or  that  they  were  taxed  otherwise  than  in  pursuance 
of  the  powers  and  authorities  vested  exclusively  in  one  of 
her  Majesty's  superior  Courts  at  Westminster,  or  the  officers 
thereof:  and  that  the  Court  for  the  Belief  of  Insolvent 
Debtors  has  no  power  whatever  to  tax  costs. 

Flood,  in  support  of  the  demurrer.  The  deplaration  is 
bad.  It  alleges  a  promise  to  pay  the  plainHff  his  taxed 
costs ;  the  taxation  is,  therefore,  a  condition  precedent  to 
the  right  to  bring  the  action..  J/i  is  accordingly  averred, 
that  the  costs  were  tttsisd  bv  the  Court  for  tne  Relief  of. 
Insolvent  Debtors  in  England.  But  that  pourt  has  no  " 
power  to  tax  costs.  The  costs  must  be  taxed  by  an  officer  ' 
of  one  of  the  superior  Courts.  The  27  th  section  of  th# 
1  &  2  Vict  c  110,  expressly  provides,  ^that  the  Insol^^nit 
Court,  or  any  Commissioner  thereof,  shall  not  have  tM 
power  of  awarding  costs  against  any  person  dr  peiflibns 
whatsoever,  except  as  permitted  by  the  act ;  and  then  the 
82nd,  87th,  and  90th,  sections,  give  power  to  award  costs 
in  certain  cases,  not  material  to  fhe  present  inquiry 
Although,  therefore,  the  Insolvent  Court  has  the  power  dt 
awarding  costs  as  between  parties  immediately  bef(»e  the 
Court,  there  is  no  ground  for  contending  that  it  can  tax 
the  costs  so  awarded.  The  date  of  this  contract  does  not 
appear,  and,  under  the  recent  statute,  6  &  7  Vict  c.  73,  an 
attorney  may  tax  his  own  bill.  (He  was  then  stopped  by 
the  Court). 

Gumnfi  contra.  There  is  a  taxing  officer  regularly  ap- 
pointed by  the  Insolvent  Court  [Parke,  B. — We  have  no 
judicial  knowledge  of  any  such  officer.]  There  is  nothing 
bad  in  law  in  such  a  taxation.  [Parke,  B. — Must  not  an 
attomey^s  bill  be  taxed  by  an  officer  of  one  of  the  superior 
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1844. 

* V ' 

MOEGAM 

9. 
WEfT. 


Couilto?]  Such  a  practice  would  be  attended  with  incon- 
veniencey  for  the  taxing  officer  of  the  su^rior  Court  would 
not  be  conversant  with  the  practice  of  the  Insolvent  Court, 
or  with  the  charges  which  an  attorney  of  that  Court  is 
entitled  to  make.  [Parke,  B.— Priml  facie  taxed  costs, 
mean,  costs  taxed  by  the  proper  authority.  Hie  Master 
would  have  no  difficulty  in  ascertaining  what  was  due.] 


Pn  CuBiAM. — Let  there  be  judgment  for  the  die- 
fendant,  unless  the  plaintiff  amend,  on  payment  of  costs, 
within  a  wedk. 

Rule  accordingly. 


Smith  v.  Parker. 

C/ASE.  The  declaration,  (after  the  usual  introductory 
averment,),  stated,  that  the  plaintiff  for  a  long  time,  to  wit, 
thirty  years,  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  was,  and  still  is,  the  master  of  a  certain 
grammar  schod  in  tile  city  of  Lichfield,  called  the  Free 
Orammar  School,  and  had  performed  his  duties  as  such 
***  h^^*h  y®*"  schoolmaster  with  great  credit  and  reputation,  and  without 
uy  violent  or  improper  conduct  on  his  part ;  that  the 
plaintiff,  during  all  the  time  aforesaid,  was,  and  still  is,  a 
clergyman  of  the  established  church  in  England ;  yet  the 


A  decUration 
•negadthat 
tbeddfiriiil 
paUiJbAM 
loUowing  libel- 
lous matter,  of 
and  concerning 
the  plaintiff,  as 
ascnoolmaster: 
**  During  the 


received  in- 
structions at 
the  school. 
The  decay  of 
this  school 
seems  mainly 
attributable  to 
the  violent  conduct  of  the  Master. 


His  treatment  of  two  boys  on  two  separate  occasions 


subjected  his  modes  of  pumshment  to  investigation  before  the  ma^trates,  one  boy  having  been 
subsequently  confined  to  his  bed  under  surgical  advice  for  a  fortnight."  The  defendant  pleaded 
as  to  so  much  of  the  libel  as  imputed  to  the  plaintiff,  that  durinf  the  last  seven  years,  no  boys 
had  received  rastmctions  at  the  school  of  the  plaintiff,  and  that  the  plaintiff's  conduct  as  master 
of  the  said  school  had  been  violent,  and  that  the  plaintiff's  treatment  of  a  boy  on  one  occasion 
subjected  his,  plaintiff's,  mode  of  punishment,  to  investigation  before  the  magistrates ;  that  for 
seven  years,  no  boys  had  received  instructions  at  the  plaintiff's  school,  and  Uiat  on  divers  days 
and  times  ho  violently  chastised  certain  scholars,  and,  on  one  occasion,  so  illtreated  a  scholar, 
that  his  mode  of  punishment  was  investigated  before  a  magistrate  ;  Held,  on  special  demurrer, 
that  the  libel  was  not  divisible ;  and  that  the  plea  was  &d,  for  not  shewing  that  the  loss  of 
scholars  was  occasioned  by  the  plaintiff's  violent  conduct. 


Faskba. 
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defendant  well  knowing  the  premises,  but  contrivir^&c,  1844. 
to  injure  the  plaintji^  in  his  good  name,  ikme,  and  credit,  ^^„ 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  -^  ^' 
and  to  hold  him  up  to  public  contumely,  scorn,  and  ridicule, 
and  to  vex,  harass;  oppress,  impoverish,  and  wholly  ruin 
the  plaintiff,  heretofore,  to  wit,  on,  &c,  fiUsely,  wickedly, 
and  maliciously,  did  print  ai^},, publish,  and  cause  and 
p^pecure  to  be  printed  and  published,  of  andMnceming  the 
'  plttDtiff,  and  of  and  concerning  him,  the  plainlHF,  m  Mch 
schoolmaster  and  clergyman,  as  aforesaid,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  contiining  the 
fidse,  scandalous,  malicious,  and  defamatory  matter  following, 
of  and  concerning  the  plaintiff,  and  of  and,  concerning  him, 
the  said  plaintiff,  as  such  schoolniMBter  and  clergyman,  that 
is  to  say : — "  Lichfield  Fite  Sdbool.  In  the  Free'  Grammar 
School  at  Lichfield,  the  master  of  which,  ^peaning  the 
plaintiff,)  is  unhappily  a  clergyman,  the  premises  lielng. 
valued  at  50/1,  the  whole  value  of  the  situation'  was,  for- 
some  years,  129/.  14«.  4r/.  As  during  the  last  seven  yein 
no  boys  have  received  instructions  at  the  wtool,  (meaning' 
the  aforesaid  grammar  school,)  a  gratuity  of  35lr>fon]^Iy 
paid  by  the  feoffees  of  the  Conduit  Lands,  has  been 
recently  withheld  under  protest  from  the  maJBter,  (meaning 
the  plaintiff.)  The  decay  of  this  sctiool,  (meaning  the 
aforesaid  grammar  school,)  seems  mainly  attributable  to 
the  violent  conduct  of  the  master,  (meaning  the  plaiittiff) 
His,  (meaning  the  plaintiff's,)  treatment  of  two  boys,  on  two 
separate  occasions,  subjected  his,  (meaning  the  plaintiff's,) 
modes  of  punishment  to  investigation  before  the  magistrates, 
one  boy  having  been  subsequently  confined  to  his  bed 
under  surgical  advice  for  a  fortnight"  By  means  of  the 
committing  of  which  said  grievances  by  the  defendant  as 
aforesaid,  the  plaintiff  hath  been,  and  is  greatly  injured  in 
his  good  name,  fame,  and  credit,  as  such  schoolmaster  and 
clergyman,  &c. 

Plea.     As  to  the  printing  and  publishing,  and  causing 
and  procuring  to  be  printed  and  published,  so  much  of  the 


>- 
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said  ippposed  libellous  matter  as  imputes  or  charges  to  or 
against  the  plaintiff,  that  during  the  last  seven  years,  no 
boys  have  received  instructions  at  the  school  of  the  plaintiff, 
and  that  before  the  said  time,  when,  &c.,  his,  to  wit,  the 
plaintiff's  conduct  as  master  of  the  said  Free  Grammar 
School  at  Lichfield,  had  been  violent,  and  that  his,  to  wit, 
the  plaintiff's  treatment  of  a  boy,  on  one  occasion,  subjected 
his,  to  wit,  the  plaintiff's,  mode  of  punishment  to  inves- 
tigirfjon  before  the  magistrates,  (actio  non;)  because  the 
defendant  says,  that  in  tnith  and  in  fact,  for  the  last  seven 
years,  before  the  said  time  when,  &c.,  no  boys  have 
received  instructions  at  the  said  school  of  the  plaintiff,  and 
the  defendant  says^  that  long  before  the  said  time  when, 
&C.,  to  wit,  on,  ftc.,  an^.on  divers  other  days  and  times 
K  between  that  day  and  the  said  time,  when,  &c,  he,  the 
said  plaintifi^  did  violently,  immoderately,  and  improperly 
chastise,  beat,  bruise,  and  illtreat,  divers  of  the  scholars  of 
his,  the  plaintiff's,  said  school,  (that  is  to  say,)  one  H. 
£!j|gington,  one  A*  Shore,  one  J.  Eborall,  one  G.  Dean, 
one  H.  Walsdey,  and  one  J.  Hawers,  they,  the  said 
H:  EggingCon,  A.  Shore,  J.  Eborall,  G.  Dean,  H.  Walseley, 
and  J.  Hawers,  respectively,  being,  when  so  illtreated  by 
the  plaintiff  as  aforesaid,  boys  under  the. tuition  of  the 
plaintiff,  as  master  of  the  Free  Grammar  School  at  Lichfield, 
in  the  declaration  mentioned;  that  the  conduct  of  the 
piafa^iff  as  master  of  the  said  school,  was,  upon  the  said 
several  occasions  above  mentioned,  and  upon  each  of  them, 
violent;  that  long  before  the  said  time,  when,  &c.,  to  wit, 
on,  &C.,  and  shortly  afl;er  the  plaintiff  had  so  violently, 
immoderately,  and  improperly  chastised,  beaten,  bruised, 
and  illtreated  the  said  J.  Hawers  as  above  mentioned,  one 
Elizabeth  Hawers,  the  mother  of  the  said  J.  Hawers,  laid  a 
complaint,  in  due  form  of  law,  before  one  Charles  Edward 
Stringer,  then  being  a  magistrate  in  and  for  the  city  of 
Lichfield,  against  the  plaintiff,  for  and  on  account  of  his,  the 
plaintifl^s,  said  ill  treatment  of  her  son,  the  said  J.  Hawers ; 
and  that  afterwards,  to  wit,  on  the   day  and   year   last 
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aforesaid,  the  plaintiff  appeared  in  his  proper  person  before  ^^44 
the  said  C.  £.  Stringer,  to  answer  the  said  complaint  and 
charge  so  made  against  him  by  the  said  Elizabeth  Ann 
Hawers  as  aforesaid;  that  the  treatment  of  the  said  J. 
Hawers  by  the  plaintiff,  and  the  mode  of  punishment  of 
the  said  J.  Hawers  by  the  plaintiff,  upon  the  occasion  last 
above  mentioned,  as  such  mg|ler  of  the  said  school,  was 
then  subjected  to  investigation,  and  was  ^n  investigated 
i»due  form  of  law,  by  and  before  the  said  C/'E.  Stiiiiger, 
so  then  being  such  magistrate  as  aforesaid ;  whereupon  the 
defendant  did  afterwards,  and  at  the  time,  wheilf  &c.,  print 
and  publish,  and  cause  and  procure  to  be  printed  and 
published,  of  and  concerning  the  plaintiff,  so  much  of  the 
said  supposed  libellous  matter  ii|.4he  de^aration  mentioned, 
as  is  in  the  introductorf  part  of  this  plea  mentidbed,  as  the 
defendant  lawfully  might  for  the  cause  aforfesaid.  Verifi- 
cation, and  prayer  of  judgment  as  to  so  much  of  the  said 
supposed  libel.  '^ 

Special  demurrer,  assigning  for  causes,  (amongst  othifB,) 
that  the  plea  is  pleaded  generally  to  the  whole  action,  and 
yet  attempts  to  justify  only  some  part  or  parts  of  the  Hbel ; 
that  the  plea,  if  only  pleaded  to  a  part  or  parts  of  the  libel, 
does  not,  with  sufficient  certainty,  specify  the  peculiar  part 
or  parts  which  it  professes  to  answer ;  that  the  part  or  parte 
of  the  libel  which  the  plea  attempts  to  justify,  are  not 
separable  or  divisible  from  the  other  parts  of  the  libel;  that 
the  parts  of  the  libel  attempted  to  be  justified  by  the  plea, 
are  immaterial  of  themselves,  and  without  reference  to  the 
residue  of  the  libel ;  that  the  plea  does  not  allege  or  shew 
any  decay  of  the  said  school,  or  that  such  decay  is  or  seems 
mainly,  or  to  any  extent,  attributable  to  any  violent  conduct 
of  the  plaintiff. 

Martin  (with  whom  was  Cole,)  in  support  of  the  demurrer. 
The  plea  affords  no  answer  to  the  libel,  it  merely  alleges 
that  on  one  occasion  the  plaintiff  was  guilty  of  violent 
conduct.     [Parke,  B. — It  is  not  averred  in  the  plea,  that 
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1844.        the  plaintiff  was  guilty  of  violent  conduct  to  such  a  degree, 

^JJJJiJJ""^     as  to  cause  a  diminution  in  the  school     Besides,  the  libel 

«•  alleges  that  there  was  an  investigation  as  to  two  boys,  can 

the  defendant  justify  as  to  one  only  ?]    It  is  submitted  that 

he  cannot     The  gravamen  of  the  libellous  matter  is  not 

that  the  plaintiff  improperly  chastised  the  boys,  but  that  his 

conduct  was  so  violent  as  t^  occasion  a  decay  of  the  school. 

The  essence  of  the  concluding  part  of  the  libel  is  the 

repeti^on  of  violent  conduct ;  Eaton  v.  Johns  (a). 

The  Court  called  on 

fFaddinffion,  to  support  the  plea,  flach  part  of  the 
alleged  libel  contains  a  distinct  imputation,  with  reference 
to  which  the  jury  migli^  be  directed  to  give  damages. 
There  is,  first,  an  allegation  that  bo  boys  have  received 
-  '  instruction  ia  the  school  for.  seven  years ;  that  of  itself,  if 
^maliciously  fl^ken  of  a  schoolmaster,  is  libellous.  Such 
allegatioii  is,  therefore,  divisible,  and  may  be  separately 
justified.  The  second  imputation  is  that  of  violent  conduct. 
*  f^nrhe,  B. — Npl' merely  violent  conduct,  but  violent  con- 

duct to  suph  an  extent  as  to  occasion  a  decay  of  the  school] 
That  is  only  aggravation ;  the  substance  of  the  imputation 
is,  that  the  pbijvitiil^  ^  a  schoolmaster,  acted  with  violence, 
^e  details  of  the  violence  are  set  out  in  the  plea,  and  it 
'i^uld  be  a  question  for  the  jury  to  say,  whether  they 
j^E|tified  the  imputation.  That  the  decay  of  the  school 
W]V  caused  by  the  violent  conduct  of  the  plaintiff,  is  a 
mere  opinion  of  the  writer.  [Parhey  B. — It  is  not  libellous 
to  say  that  the  boys  left  the  school,  unless  that  was  caused 
by  the  plaintiff's  improper  conduct:  the  plea  does  not 
allege  that]  It  is  submitted,  that  such  a  statement  fidsely 
and  maliciously  made  respecting  a  schoolmaster,  would  be 
libellous,  though  the  decay  in  the  school  was  not  caused  by 
his  misconduct  [Pollochy  C.  B. — The  plea  professes  to 
justify  in  the  same  sense  as  the  complaint  is  made.     The 

.  (a)  1  Dowl.  602,  N.  S. 
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mere  &ct  that  no  boys  have  received  iDstruction  in  the        1844. 

— V — 

Smith 


school  for  seven  years  b  wholly  unimportant,  unless  such        smit""^ 


&ct  were  occasioned  by  the  misconduct  of  the  plaintiff. 
The  libel  says,  **  the  decay  of  the  school,"  that  is,  no  boys 
having  attended  for  seven  years  ''seems  mainly  attributable 
to  the  violent  conduct  of  the  master :"  the  plea  wholly 
omits  to  connect  the  decay  of  tbe  school  with  the  allied 
violence.]  The  two  imputations  are  divisible,  and  may  be 
justi6ed  separately.  [Parke,  B. — Have  you  any  right  to 
plead  mere  fiusts,  without  shewing  that  the  imputations  are 
true  ?  You  must  justify  in  such  a  manner  as  to  shew  that 
the  loss  of  the  scholars  was  occasioned  by  the  violent 
conduct  of  the  master.] 

Per  Curiam.— There  must  be  judgment  for  tbe  plaintiff. 

Judgment  for  the  Plaintiff. 


Pabibe. 


CooRS  V.  Stafford. 

A  SSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of  To  anomptit 

by  indorsee 
exchange.  against  ac- 

Plea:  that  before  the  accepting  of  the  bill,  to  wit,  on,  S^^chlLi^* 

&c,  the  defendant,  at  one  sitting  and  meeting,  and  on  ^u^i^"?!^' 

credit,  lost  to  one  J.  M.  Cooke,  who  then,  at  such  sitting  one  sitting  he 

and  meeting,  and  on  credit,  won  of  defendant  a  certain  wonofhinTa 

laige  sum  of  money,  exceeding  the  sum  of  100/.,  to  wit,  •^"r*^'*^ 

the  sum  of  104/.,  by  gaming,  and  playing  at  a  certain  game,  E**^  ^^ 

to  wit,  the  game  of  vingt-un,  contra  formam  statuti;  that  vingt-un;  and 

afterwards,  and  before  the  accepting  of  the  said  bill,  to  wit,  the  defendfmtT 

on,  &c,  the  defendant,  at  one  sitting  and  meeting,  and  on  f^^  c^'JJfeo 

credit,  lost  to  the  said  J.  M.  Cooke,  who  then,  at  such  won  of  him, 

another  sum 
exceeding  100/. 
by  gaining  and  playing  at  hasard ;  and  that  the  defendant  accepted  the  bill  in  part  payment  of 
diose  sums.  At  tne  trial,  it  was  prored  that  the  defendant  and  C.  had  played  together  at 
Tingt-un  and  haiard,  and  that  C  had  won  at  the  latter  game ;  bat  there  was  no  evidence  that 
the  defendant  had  lost  at  vingt-un :  Hdd,  that  tho  Judge  at  nisi  prius,  might  amend  the  plea 
nnder  the  3  &  4  Wm.  4,  c  43,  i.  23. 
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1844.        sitdng  and  meeting,  and  on  credit,  won  of  the  defendant  a 

^Q^^^^    certain  other  large  sum  of  money,  exceeding  the  sum  of 

V.  100^,  to  wit,  the  sum  of  2,5501,  by  gaming,  and  playing 

Stafford.  ,  .  /•  i  i  ^ 

at  a  certain  game,  to  wit,  at  the  game  of  hazard,  contra 

formam  statuti ;  and  the  said  several  sums  of  money  making 
together  a  large  sum  of  money,  to  wit,  the  sum  of  2,654^, 
having  been  won  and  lost  as  aforesaid,  and  remaining 
wholly  unpaid/it  was  thereupon,  afterwards,  to  wit,  on,  &c., 
agreed,  between  the  said  J.  M.  Cooke  and  the  defendant, 
that  the  payment  of  500/.,  parcel  thereof,  should  be  secured 
to  the  said  J.  M.  Cooke,  by  the  acceptance,  by  the  de- 
fendant, of  a  bill  of  exchange,  in  writing,  bearing  date,  to 
wit,  on,  &c.,  directed  to  the  defendant,  and  requiring  him  to 
pay  to  the  order  of  the  said  J.  M.  Cooke  5001,  two  months 
after  date  thereof.  Averment:  That  defendant  accepted 
the  said  bill  of  exchange,  in  the  declaration  mentioned,  in 
pursuance  of  the  agreement  in  this  plea  mentioned,  and 
for  the  purpose  of  securing  to  the  said  J.  M.  Cooke  the 
said  sum  of  500/.,  parcel  of  the  said  sum  so  lost  by  gaming 
and  playing  as  aforesaid,  and  for  no  other  purpose;  and 
that  there  never  was  any  consideration  for  or  in  respect  of 
his,  the  defendant's,  accepting  or  paying  the  said  bill,  other 
than  the  said  sum  so  lost  by  gaming  and  playing  as  afore- 
said ;  of  all  which  premises,  the  plaintiff,  before  and  at  the 
time  when  the  said  bill  was  indorsed  to  him,  as  in  the 
said  first  count  mentioned,  had  notice.  Replication,  De 
Injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings,  after  last  Trinity  Term,  it  appeared,  that  the  bill 
of  exchange  in  question,  was  one  of  five,  for  500/.  each, 
which  had  been  accepted  by  the  defendant  for  money  won  of 
him  by  J.  M.  Cooke,  the  brother  of  the  plaintiff,  at  gaming. 
There  was  evidence  that  J.  M.  Cooke,  and  the  defendant, 
had  played  together  at  vingt-un,  and  also  at  hazard ;  at 
which  latter  game  J.  M.  Cooke  won  of  the  defendant  more 
than  the  amount  of  the  five  bills ;  but  there  was  no  proof  of 
the  defendant's  having  lost  at  vingt-un.     The  jury  found 
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that  the  bill  was  given  for  a  gambling  debt,  incurred  at  the        1814. 

game  of  hazard,  and  that  more  than  lOOZ.  had  been  lost        Cookb 

at  one  sittinfl:.     Under  the  direction  of  the  learned  Chief     ^    *'- 

° ,  ,  Stafford. 

Baron,  a  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  the  Court  to  have  the  same  power  to  amend  the 
plea  as  the  Judge  at  Nisi  Prius. 

CrawdeTy  having  obtained  a  rule  nisi  accordingly, 

Jervis  (with  whom  was  SheCy  Serjt,  and  J.  Henderson^) 
shewed  cause,  and  contended  there  was  evidence  from 
which  the  jury  might  infer  that  the  money  was  lost  by  the 
defendant,  both  at  vingt-un  and  hazard.  At  all  events, 
the  Court  (being,  by  consent,  at  liberty  to  make  the  same 
amendment  as  the  Judge  at  Nisi  Prius  could  have  made,) 
would  amend  the  plea,  by  striking  out  such  part  as  related 
to  the  game  of  vingt-un,  and  then  the  plea  would  be  good, 
under  the  statute  of  Charles  the  Second.  Or,  the  Court 
might  alter  the  plea  so  as  to  make  it  a  good  plea  under  the 
statute  of  Anne.  He  cited  Starkie  on  Evidence^  vol.  1,  p.  436. 

The  Court  then  called  on 

Crawder  and  Udally  to  support  the  rule.  They  argued, 
that  there  was  no  evidence  to  shew  that  the  bill  was  given 
for  money  won  at  vingt-un  and  hazard  together,  or  that 
anything  was  won  at  vingt-un.  The  plea,  therefore,  was 
not  proved,  the  proposed  amendment  of  it  would  be  an 
alteration  in  a  material  part,  and  introduce  an  entirely  new 
contract,  Brashier  v.  Jackson  (a). 

Pollock,  C.  B. — We  have  to  consider  in  this  case,  first, 
whether  the  plea  was  proved  as  framed ;  and  secondly,  if 
not,  whether  we  ought  to  allow  an  amendment,  and  on 
what  terms.     It  is  said,  that  the  substance  of  the  plea, 

(a)  8  Dowl.  784  ;  S.  C.  6  M.  &  W.  549. 
VOL.  IL  D  D  D.   &   L. 
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1844.  which  states  the  contract,  is  not  proved.  It  appears  to  me, 
C^KE  ^^^  ^®  objection  is  well  founded.  Where  a  plea  states, 
as  distinct  independent  matter,  a  variety  of  circumstances, 
any  one  or  more  of  which  might  have  constituted  a  good 
defence,  I  apprehend  the  rule  of  law  to  be,  that  it  is  suffi- 
cient to  prove  so  much  as  will  make  out  the  defence.  But 
in  the  present  case,  all  the  circumstances  are  bound  toge- 
ther, for  they  all  constitute  one  agreement,  upon  which  it 
is  alleged  that  the  bill  was  given.  It  is  therefore  necessary 
to  amend  the  pleas,  if  the  defendant  is  to  retain  the  verdict. 
Then  the  question  is,  whether  this  is  an  amendment  which 
the  Judge  ought  to  have  allowed  at  Nisi  Prius,  and  one 
which  the  Court  would,  if  allowed,  have  sustained.  Now 
the  statute  {a)  expressly  says,  that  "  when  any  variance  shall 
appear  between  the  proof  and  the  recital  or  setting  forth  on 
the  record  of  any  contract ;" — so  that  if  there  be  a  contract 
set  out,  whether  in  the  declaration  or  in  the  plea,  and  whether 
it  be  in  writing,  or  by  parol,  the  statute  seems  to  give  a 
power  to  amend.  Indeed  it  would  be  very  great  injustice, 
if  it  were  not  so,  because,  after  adverting  to  the  rules  which 
regulate  declarations  and  pleas  {b),  I  find  the  rule,  that 
"  several  counts  shall  not  be  allowed,  unless  a  distinct  subject- 
matter  is  intended  to  be  established  in  respect  of  each;"  and 
I  can  find  no  distinction  between  the  counts  of  a  declara- 
tion, and  the  several  pleas  which  constitute  a  defence.  It 
goes  on,  ^*  nor  shall  several  pleas  be  allowed,  unless  a  dis- 
tinct ground  of  answer,  or  defence,  is  intended  to  be  esta- 
blished in  respect  of  each."  Here,  the  defence  is,  that  the  bill 
was  drawn  and  accepted  with  reference  to  a  certain  gaming 
contract.  The  contract  intended  to  be  set  up  as  a  defence, 
is  the  same,  whether  it  be  with  reference  to  the  playing  at 
vingt-un,  or  playing  at  hazard.  I  think  there  can  be  no 
doubt  that,  before  the  New  Rules,  the  pleas  would  have 
been  framed  with  statements  of  a  great  variety  of  games ; 
indeed,  all  the  combinations  of  games  which  could  be  put 
together,  for  the  purpose  of  meeting  whatever  might  be 
proved  at  the  trial  It  appears  to  me,  that  we  ought  to 
ra)  3  «r  4  Win.  4,  c.  42,  8.  23.  (6)  Reg.  Gen.  Hil.  T.  4  Wm.  4. 
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give  effect  to  the  statute,  in  order  to  do  justice  under  the 
New  Rules ;  and  that  this  being  the  statement  of  an  agree- 
ment as  to  which  there  has  been  a  mistake,  we  have 
authority  under  the  statute,  to  make  the  correction,  which 
in  point  of  justice  we  ought  to  do.  The  only  question  is, 
on  what  terms  the  amendment  ought  to  be  permitted.  As 
it  may  be  said  that  the  plaintiff  has  substantially  succeeded 
in  his  application,  since  the  plea  was  not  proved  as  framed ; 
it  must  be  considered  as  if  the  plaintiff,  having  succeeded 
on  that  point,  the  defendant  had  applied  to  make  an 
amendment,  and  deprive  him  of  the  benefit  of  his  applica- 
tion. Therefore,  I  think  the  amendment  ought  to  be 
allowed,  upon  payment  of  the  costs  of  the  amendment,  and 
of  the  costs  of  this  application. 

Parse,  B. — I  am  of  the  same  opinion.  As  this  plea  is 
framed,  I  think  it  was  necessary  to  have  shewn  that  the  bill 
of  exchange  was  given  on  such  an  agreement,  as  is  averred 
in  the  plea;  which  is  an  agreement  that  it  should  be  in 
satisfiiction,  in  part  for  money  lost  at  hazard,  and  in  part  for 
money  lost  at  vingt-un.  There  being  no  proof  of  the  bills 
having  been  given  for  money  lost  at  vingt-un,  I  think  the 
plea  fails  on  that  ground,  and  that  the  plaintiff  is  entitled 
to  succeed  on  his  motion  for  the  verdict  to  be  entered  for 
him.  Then  my  Lord  has  reserved  for  the  consideration  of 
the  Court  the  power  of  amendment,  which  he  alone  by 
statute  could  exercise  ;  but  which  we,  having  by  the  con- 
sent of  the  parties,  been  put  in  the  same  place  as  my  Lord 
at  the  trial,  can  now  exercise ;  and  the  question  is,  whether 
this  is  a  case  in  which  a  Judge  at  Nisi  Priiis  would  be  en- 
titled to  amend  under  the  statute.  It  appears  to  me  to  be 
very  clear,  that  it  is  a  case  in  which  he  is  allowed  to  amend, 
and  ought  to  amend ;  for  it  is  only  a  misdescription  of  the 
matters  of  the  agreement  stated  in  the  plea.  The  transac- 
tion is  not  altered  by  the  amendment,  but  remains  pre- 
cisely the  same.  Therefore,  I  think  that  the  amendment 
ought  to  be  allowed.    I  entirely  agree  with  the  Lord  Chief 

DD  2 
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1844.  Baron  as  to  the  terms  on  which  it  should  be  made.  The 
Cooke  plaintiff  has  succeeded  in  the  principal  object  of  his  appli- 
cation, and  the  defendant  must  be  considered  to  be  moving 
the  Court  at  Nisi  Prius  to  make  the  amendment;  and, 
therefore,  I  think  that  the  fair  terms  are,  that  he  should  pay 
the  costs  of  that  amendment ;  and,  further,  that  he  should 
pay  the  costs  of  the  rule  on  which  the  plaintiff  has 
succeeded. 

GuRNEY,  B.  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  only  guide  which  the  Judge  at  Nisi  Prius  can 
have  as  to  making  an  amendment,  is  that  pointed  out  by 
the  act ;  namely,  whether  the  amendment  is  or  is  not  to 
correct  a  misstatement,  not  material  to  the  interests  of  the 
case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced.  It  is  always  a  matter  of  some  diflSculty  (it 
being  an  impossibility  to  arrive  at  an  absolute  certainty  on 
such  a  point),  whether  the  opposite  party  will  have  been 
prejudiced  or  not.  One  can  only,  therefore,  say  in  a  vague 
way,  that  one  must  look  at  all  the  circumstances  of  the 
particular  case.  Here,  it  seems  to  me  utterly  impossible 
to  suppose  the  party  could  have  been  prejudiced.  The 
fairest  test  of  that  is  this:  supposing  the  party  comes  with 
evidence  that  would  enable  him  to  meet  the  case  as  it 
stands  on  the  record,  unamended,  would  the  same  enable 
him  to  meet  it  as  amended  ?  Undoubtedly,  the  same  evi- 
dence that  would  have  sufficed  to  have  met  this  plea 
as  it  stood,  unamended,  would  have  enabled  the  plaintiff  to 
meet  it  as  amended ;  and,  therefore,  in  my  opinion,  it  is 
proper  the  amendment  should  be  made.  I  concur  with 
the  rest  of  the  Court  as  to  the  terms  on  which  it  is  to  be 
amended. 

Rule  discharged.  The  plea  to  be  amended  on 
payment  of  the  costs  of  amendment,  and  of 
this  application ;  such  costs  to  be  deducted 
from  the  costs  of  the  trial. 
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^ V ' 

Beown  v.  Nelson. 

X  HIS  was  an  action  against  a  surveyor  for  negligence  in  Where  a  cause, 
superintending  certain  repairs,  alterations,  and  additions  to  l^jiSfe,!!^^^ 
a  rectory  house.     The  declaration  contained  three  counts,  *^  referred  to 

&a  arbitrator, 

and   there  were  several  pleas,  upon   which   issues  were  who  is  to  make 
joined.     The  cause,  and  all  matters  in  difference,  were  SJaJTof  i^t-  * 
referred  by  a  Judge's  order  to  an  arbitrator,  the  costs  of  JJJ^j  **^* 
the  cause  to  abide  the  event,  and  the  costs  of  the  reference  before  bim, 
and  award  to  be  in  the  discretion  of  the  arbitrator.     The  reference,  and 
arbitrator  found  all  the  issues  for  the  plaintiff,  and  assessed  ^^^^^  °  *  * 
the  damages  at  280Z.     He  also  found  that  there  were  no 
matters  in  difference  between  the  parties,  other  than  the 
several  causes  of  action  in  the  declaration  mentioned,  and 
directed  that  the  costs  of  the  reference  should  be  borne  by 
each  party  in   equal  moieties.     The  Master   allowed  the 
plaintiff  the  costs  of  the  pleadings  as  costs  in  the  cause ;  but 
refused  to  allow  him  more  than  a  moiety  of  the  costs  of  the 
witnesses  before  the  arbitrator,  his  attorney's  charges;  and 
counsel's  fees ;  on  the  ground,  that  such  expenses  were  to 
be  considered  as  costs  of  the  reference,  and  not  costs  in  the 
cause. 

Fish  moved  for  a  rule,  calling  on  the  defendant  to  shew 
cause  why  the  Master  should  not  review  his  taxation.  The 
costs  of  maintaining  the  issues  before  the  arbitrator,  must  be 
considered  as  costs  in  the  cause.  In  Mackintosh  v.  Bfyth  (a), 
the  arbitrator  omitted  to  certify  as  to  the  costs  of  the 
reference,  and  it  was  held  that  they  followed  the  verdict 
[PoUocky  C.  B. — The  certificate  of  an  arbitrator  is  a  totally 
different  matter,  for  in  that  case  all  expenses  are  considered 
to  be  expenses  in  the  cause.  But  where  there  is  a  reference 
to  an  arbitrator,  who  is  to  make  an  award,  all  ])roceeding8 
before  him  are  proceedings  in  the  reference,  and  not  in  the 

(a)  1  Bing.  269;  Sec  S.  C.  8  Moore,  211. 
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1844.  cause.]  The  case  of  Tregoning  v.  Attenborough  (a),  is  in 
point  There,  in  an  action  of  trover,  a  verdict  was  taken 
for  the  plaintiff  for  the  full  amount  of  the  goods  converted, 
the  plaintiff  consenting  to  take  them  back  in  reduction  of 
damages,  subject  to  the  determination  of  an  arbitrator 
under  an  order  of  Nisi  Prius,  as  to  the  amount  of  the 
deterioration ;  the  amount,  together  with  the  costs  of  the 
cause,  to  be  paid  by  the  defendant ;  it  was  held,  that  the 
expenses  of  the  witnesses  before  the  arbitrator  were  costs 
in  the  cause.  Taylor  v.  Gordon  (b),  may  seem  at  variance 
with  the  position  contended  for,  but  in  that  case,  there  was 
a  reference  of  matters  dehors  the  cause,  and  that  fact  is 
relied  on  by  Tindaly  C.  J.,  who  says,  "  Here  a  very  large 
field  of  inquiry  was  opened  before  the  arbitrator,  quite 
independent  of  the  question  at  issue  in  the  cause.''  But  in 
the  present  case,  the  arbitrator  has  expressly  found,  that 
there  were  no  matters  in  difference,  except  those  in  the 
cause. 

Pollock,  C.  B. — If  the  arbitrator  intended  that  the 
plaintiff  should  have  these  costs,  he  ought  to  have  awarded 
them. 

Parke,  B. — Costs  in  the  cause  are  costs  up  to  the  time 
of  the  reference. 

Rule  refused. 

(a)  7  Bmg.  733;  See  S.  C.  (6)  9Bing.570;  SeeS.C.  2M. 
5  M.  &  P.  463 ;  1  Dowl.  226.  &  Scott,  725 ;  1*  Dowl.  720. 


LiMBERT  V.  HaYWARD. 

The  Court        HuRLSTONE  moved  for  a  distringas  to  compel  an 
granted  a  dis-  _,  .  ^  *^ 

tringia  to  com-  appearance.     The  party  attempting  to  serve  the  writ  went 

anceTwhere  aie  ^®  ^^^  defendant's  house,  and  there  saw  his  wife,  who  was 

defendant  was 

in  a  lunatic  asylum,  and  it  appeared  that  his  wife  carried  on  his  business. 
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carrying  on  bis  business^  and  wbo  said  that  ber  busband 
was  in  a  lunatic  asylum.  Several  applications  were  made 
at  tbe  asylum,  but  tbc  keeper  refused  permission  to  see 
tbe  defendant,  or  to  allow  tbe  writ  to  be  served  upon  bim. 
In  tbe  case  of  Humphreys  v.  Griffiths  (a),  wbere  tbe  de- 
fendant was  confined  in  a  lunatic  asylum,  tbis  Court 
allowed  an  appearance  to  be  entered,  upon  affidavit  of  a 
refusal  of  admission  to  tbe  defendant,  and  of  notice  to  tbe 
keeper  of  an  intention  to  enter  an  appearance.  But  since 
tbat  case,  tbe  Judges  bave  come  to  a  resolution,  tbat  tbere 
sball  be  no  equivalent  for  personal  service,  Goggs  v.  Lord 
Huntingtower  {b) ;  so  tbat  now  tbe  only  course  is  to  proceed 
by  distringas. 

Tbe  Court,  at  first,  doubted  wbetber  a  distringas  ougbt 
to  issue  against  tbe  goods  of  a  party  who  was  non  compos 
mentb,  and  confined  in  a  lunatic  asylum ;  but  upon  their 
attention  being  directed  to  the  circumstance,  tbat  tbe  wife 
was  carrying  on  bis  business,  they  said  the  writ  might  issue, 
a  copy  to  be  served  on  the  wife  of  the  defendant,  and 
another  on  the  keeper  of  the  lunatic  asylum. 


1844. 


LiMBERT 

O. 
HAYWARa 


(a)  6  M.  &  W.  89. 

(6)  Ante,  Vol.  1,  p.  599;  S.  C. 


Rule  accordingly  (r). 

12  M.  &  W.  503. 
(c)  Banfield  v.  Darell,  anl^,  p.  4. 


In  re  Whicher, 
and  between  William  Wuichee  and  James  Thomas  (a). 

J  HIS  was  a  rule,  calling  on  one  Whicher,  an  attorney,  xhe  "ipecial 
to  shew  cause  why  his  bill  of  costs,  charges,  and  disburse-  ^"rvSic?**" 
ments,  delivered  to  one  Thomas,  and  for  the  recovery  of  a  Judge  may, 

•^         bythe6/fe7 
Viot.  c    73- 

(a)  The  affidavits  were  entitled      as  being  wrongly  entitled  under  ^  g^  referan 

in  tbe  first  instance  in  tbe  cause      6  8c  7  Vict.  c.  73,  s.  43,  were  attorney's  bill 

of  IVilliam  fVhicher  and  James      amended,   by  permission  of  the  ^"J*"*^JPi 

Court,  as  above. 


Thomas;  but  being  objected  to 


after  verdict. 


must,  m  gen- 
eral, be  cir- 


cumstances  newly  come  to  the  knowledge  of  the  party,  and  upon  learning  which,  he  must  apply 
promptly  to  the  Court. 
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1844.  which  an  action  had  been  brought,  should  not  be  referred 
to  the  Master  to  be  taxed.  It  appeared  from  the  affidavits, 
that  in  May,  1843,  Thomas  applied  to  Whicher  respecting 
the  taxation  of  an  attorney's  bill,  amounting  to  about  447/. 
which  Thomas  had  incurred  in  preferring  certain  indict- 
ments against  one  Shewood.  Whicher  advised  a  taxation 
of  the  bills,  stating,  that  at  least  200/.  would  be  struck  off. 
The  bills  were  thereupon  delivered  to  Whicher  to  get 
taxed,  when  he  gave  the  following  undertaking : — 

"  Mr.  J.  Thomas  has  this  day  placed  in  my  hands  certain 
bills  of  costs  of  Mr.  J.  T.,  for  the  purpose  of  having  the 
same  taxed  ;  and  I  hereby  undertake  not  to  put  Mr. 
Thomas  to  any  expense  in  consequence  of  such  taxation ; 
but  that  the  expense,  if  any,  shall  be  paid  out  of  the  money 
to  be  deducted  from  the  taxation  of  such  bills." 

Whicher  declined  to  attend  himself  before  the  Master,  and 
he  recommended  for  that  purpose  an  attorney  of  the  name  of 
Bozon.  Thomas  was  aflerwards  obliged  to  pay  Bozon  a  sum 
of  38/.  for  his  charges ;  Bozon  contending  that  be  acted  on 
his  own  account,  and  not  as  the  agent  of  Whicher.  Whicher 
then  delivered  to  Thomas  an  unsigned  bill  for  36/.  85.  Sd.y 
for  his  charges  in  respect  of  the  taxation  (which  was  less 
than  the  sum  taken  off  on  taxation),  and  brought  an  action 
to  recover  the  amount.  The  writ  was  dated  the  16th 
August,  1843.  Thomas  let  judgment  go  by  default,  and 
on  the  3rd  November,  1843,  a  fieri  facias  issued,  under 
which  the  debt  and  costs  were  paid.  The  present  rule, 
which  sought  to  tax  the  bill  of  costs  for  which  that  action 
was  brought,  was  moved  on  the  4th  November,  1844. 

Crmcder  shewed  cause.  The  costs  were  not  incurred  for 
business  done  in  (^ourt,  and,  therefore,  this  Court  has  no 
jurisdiction.  Ex  parte  King  (a).  Doe  dem.  Palmer  v.  Roe  (6). 
The  6  &  7  Vict  c.  73,  s.  37,  provides,  "  that  in  case  no 
part  of  such  business  shall  have  been  transacted  in  any 
Court  of  law  or  equity,  it  shall  be  lawful  for  the  Lord 
(a)  3  N.  &  M.  437.  {b)  4  Dowl.  95. 
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Chancellor  or  Master  of  the  Rolls  to  refer  the  bill  for  tax-       1844. 
ation."   Secondly,  the  application  is  too  late.    After  verdict        in'^IT""'^ 
or  writ  of  inquiry  executed  in  an  action  for  the  recovery  of    Whichkr. 
the  costs,   the  Court  cannot  refer  the  bill  for  taxation, 
'^  except  under  special  circumstances,  to  be  proved  to  the 
satisfaction  of  the  Court  or  Judge  to  whom  the  application 
for  such  reference  shall  be  made."    The  term,  **  special 
circumstances,"  means  facts  which   have  newly  come  to 
the  knowledge  of  the  party,  and  of  which  he  was  not  cog- 
nizant before  action  brought     But  in  this  case,  there  is 
nothing  which  was  not  equally  known  to  Thomas  before 
the  action. 

Jervisy  in  support  of  the  rule.  It  is  sufficient  to  give  this 
Court  jurisdiction,  that  the  costs  were  incurred  in  the  tax- 
ation of  a  bill  of  costs  for  business  done  in  Court.  The 
facts  disclosed  by  the  affidavits  are  "  special  circumstances" 
within  the  statute.  The  term  does  not  mean  circumstances 
intervening  after  action  brought,  but  facts  of  a  special  kind. 
Under  the  old  law,  a  party  who  paid  a  bill  to  which  he  had 
a  defence,  might  afterwards  apply  to  the  Court  for  its 
taxation.  \^Parkey  B. — A  party  never  thought  of  taxing  an 
attorney's  bill  after  verdict,  unless  he  had  been  taken  by 
surprise,  or  had  misconceived  his  case,  and  then  he  was 
bound  to  come  within  the  four  days  allowed  to  set  aside  a 
verdict.]  It  appears  that  Thomas  has  been  deceived  by 
Whicher,  who  ought  to  have  explained  to  him  that  he  would 
have  to  pay  Bozon's  charges. 

Pollock,  C.  B. — The  rule  ought  to  be  discharged.  It 
appears  to  me,  that  the  "special  circumstances,"  under 
which  the  Court  will  interfere  after  verdict,  ought  to  be  of 
some  matter  newly  come  to  the  knowledge  of  the  party,  and 
upon  learning  which,  he  should,  with  due  diligence,  apply 
to  the  Court.  In  this  case,  there  is  no  fact  of  which  the 
party  was  not  fully  aware  nearly  a  year  ago,  and  after  ac- 
quiescing for  that  period,  I  think  the  Court  ought  not  to 
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interfere,  at  this  distance  of  time.  The  rule  ought  to  be 
discharged ;  but  as  Whicher  does  not  deny  the  allegations 
contained  in  the  affidavits,  it  must  be  without  costs. 


Parke,  B.  concurred. 

RoLFE,  B. — In  the  case  of  Lee  v.  fVilson  (a),  which  was 
a  rule  to  tax  an  attorney's  bill  after  verdict,  it  was  admitted 
on  all  hands  that  the  application  was  unheard  of  before ; 
and  the  Court  took  special  care  by  imposing  terms  to 
prevent  its  being  drawn  into  a  precedent  Here  we  are 
asked,  in  effect,  to  set  aside  this  verdict,  because  the 
defendant  had  a  good  defence  to  the  action. 

Rule  discharged,  without  costs. 

(a)  2  Chit  Rep.  63. 


Walton  v.  Maskell. 


son  was  indebted  to  the  plaintiff,  in  a  large  sum  of  money, 


AdccUration      ASSUMPSIT:  The  declaration  stated,  that  before  and 

J.  wu  indebted  &t  the  time  of  the  making  of  the  promise,  &c.,  one  J.  John- 

to  the  plaintiff 

in  IIL  1U» 

and  thereupon,   to  wit,  17/.  1 1«. ;  and  thereuiwn  theretofore,  to  wit,  on,  &c., 

in  consideration 

that  the  plain-    in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 

Md'on  Mcowit  fendant,  would,  for  and  on  account  of  the  sum  of  17/.  il^., 

*^^*t*th*^'"'"'  so  due  and  owing  from  Johnson,  accept  and  receive  of  and 

and«evenu  from  Johnson,  and  one  J.  G,  Elptrick,  the  joint  and  sepa- 

noteiof /and  rate  promissory  note,  in  writing,  of  the  said  Johnson  and 

menfo/iu*^'  Elptnck,  bearing  date  the  day  and  year  aforesaid,  whereby 

11«.,  six  months 

after  date,  and  would  thereby  give  time  to  J.  for  pavment  of  the  said  debt ;  the  defendant 
promised  to  pay  the  sum  of  17/.  lU  ,  if  the  said  promissory  note  were  not  duly  honoured  and 
paid.  It  then  averred  the  acceptance  of  the  note,  and  the  non-payment  of  it  when  due,  although 
the  said  J.  and  E.  were  afterwards  requested  so  to  do  ;  and  notice  of  the  premises  to  the 
defendant;  and  alleged  for  breach  the  non-payment  of  17A  1  U.  by  the  defendant.  The  plea 
traversed  die  request  to  J.  and  E. :   Held,  on  demurrer,  that  the  plea  was  bad. 

The  giving  a  bill  **  for  and  on  account"  of  a  debt  is,  primd  facie,  an  agreement  to  forbear 
enforcing  payment  of  the  debt,  until  the  bill  bo  due. 
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Johnson  and  Elptrick,  jointly  and  separately,  promised  the        1844. 


plaintiff,  six  months  after  the  date  thereof,  to  pay  to  him,      Walton 
the   plaintiff,   or  his   order,   the   sum  of  17i  lis.;   and  «'• 

would  thereby  give  time  to  Johnson  for  the  payment  of  the 
said  debt  otllL  II5.,  until  the  said  promissory  note  should 
become  due  and  payable,  according  to  the  tenor  and  effect 
thereof;  the  defendant  did  then  guarantee  and  promise  the 
plaintiff  to  pay  the  sum  of  17^  lis.  to  the  plaintiff,  if  the 
said  promissory  note  for  that  amount  was  not  duly  honoured 
and  paid  by  Johnson  and  Elptrick,  or  either  of  them,  when 
the  same  should  become  due  and  payable,  according  to  the 
tenor  and  effect  thereof.  It  then  averred,  that  the  plain- 
tiff, confiding  in  the  said  promise,  did  then  accept  and 
receive  the  said  promissory  note,  of  and  from  Johnson  and 
Elptrick,  for  and  on  account  of  the  said  sum  of  17/.  11^*,  so 
due  to  him  from  Johnson  as  aforesaid,  and  did  give  time  to 
Johnson  for  payment  thereof,  from  thence  until  hitherto. 
That  although  the  said  promissory  note  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on,  &c.,  became 
due  and  payable  according  to  the  tenor  and  effect  thereof; 
and  Johnson  and  Elptrick  were  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  requested  by  the  plaintiff  so  to  do ; 
yet  that  Johnson  and  Elptrick  have  not,  nor  hath  either  of 
them,  ])aid  the  said  sum  of  17/.  lis.,  in  the  said  note 
specified,  or  any  part  thereof,  to  the  plaintiff;  and  the  said 
note  hath  been  from  thence  hitherto,  and  still  is,  in  the 
hands  of  the  plaintiff,  overdue,  and  unpaid ;  of  all  which 
premises  the  defendant  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  bad  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  said  sum  of  17/.  11^.;  but  the 
defendant  hath  not  paid  the  same,  or  any  part  thereof. 

Plea :  That  the  plaintiff  had  not  requested  Johnson  and 
Elptrick,  modo  et  forma. 

General  demurrer,  and  joinder  therein. 

The  plaintiff's  points  for  argument  were,  that  the  plea  is 
no  answer  in  law ;  for  that  it  was  not  necessary  in  law  to 
make  any  request  to  the  said  Johnson  and  Elptrick  for  the 
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1844.        payment  of  the  amount  of  the  note :  that  as  makers  of  the 
y^2Croif      ^o^®>  ^^^y  w^rc  liable  and  bound  to  pay  the  same,  without 
».  any  request. 

The  defendants  gave  notice  of  the  following  objections 
to  the  declaration.  That  the  defendant  was  only  to  be 
liable,  if  the  note  were  not  duly  honoured  and  paid,  an  ex- 
pression which  implies  that  the  holder  was  to  present  the 
note,  and  no  presentment  is  averred.  That  the  request 
ought  to  have  been  made  by  the  holder,  and  when  the  note 
was  due :  neither  of  which  points  are  averred.  That  the 
plaintiff  was  only  to  give  time  "  thereby,"  (/.  e.  by  taking 
the  note,)  until  the  note  became  due ;  and  he  does  not  state 
that  he  gave  time,  by  taking  the  note ;  and  he  does  by  the 
word  "hitherto,"  aver  that  he  gave  time  for  too  long  a 
period. 

Knowles,  in  support  of  the  demurrer.  Hitchcock  v. 
Humfrey  {a)  is  an  authority  to  shew  that  the  plea  is  bad. 
There  the  defendant  guaranteed  the  payment  of  goods 
supplied,  "  in  consideration  of  the  plaintiff  extending  the 
credit  already  given  to  his  son,  and  agreeing  to  draw  upon 
him  at  three  months:"  the  defendant  pleaded  that  the 
bill  was  not  duly  presented  for  payment,  and  that  he  had 
no  notice  of  non-payment.  Tindaly  C.  J.,  in  delivering 
judgment,  says,  "This  turns  upon  the  question,  whether 
one  who  guarantees  the  due  payment  of  a  bill,  drawn  upon 
a  third  person  for  the  price  of  goods  supplied  to  him,  stands 
in  the  same  situation  as  if  he  were  in  fact  the  drawer  of 
the  bill :  for  if  such  be  his  true  position,  then  undoubtedly 
he  is  not  liable  to  an  action,  unless  there  has  been  a  due 
presentment  of  the  bill,  and  he  has  had  due  notice  of  dis- 
honour. But  I  can  find  no  case  that  at  all  warrants  that 
position.  On  the  contrary,  Warrington  v.  Furbor  {h\  and 
Swinyard  v.  Botves  (c),  are  authorities  to  shew,  that  one 

Ca)  6  Scott,  N.  R.   540;  See  {b)  8  East,  242. 

S.  C.  5  M.  &  G.  659.  (c)  5  M.  &  S.  62. 
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who  is  no  party  to  a  bill  is  not  entitled  to  notice  of  its        1844. 
dishonour."  ^l^^C^ 


The  Court  called  upon 

Martiriy  to  support  the  plea.  First,  the  request  is  a 
material  and  traversable  averment.  The  contract  of  a 
guarantor  has  always  been  construed  strictly,  and  his 
liability  does  not  arise,  except  upon  performance  of  a  con- 
dition precedent.  When  a  person  guarantees  the  payment 
of  a  bill  of  exchange  or  promissory  note,  he  understands 
that  the  bill  or  note  requires  a  presentment  for  payment 
This  promissory  note  is  payable  to  order,  aad  there  is  no 
allegation  that  it  was  in  the  hands  of  the  plaintiff  at  the 
time  it  became  due.  Suppose  the  bill  had  been  indorsed 
over  by  the  plaintiff,  can  it  be  supposed  that  the  defendant 
is  bound  to  search  out  the  holder  ?  [Parker  B. — Your  aigu- 
ment  only  goes  to  shew  that  the  defendant  has  made  an 
improvident  bargain :  he  ought  to  have  specified  the  place 
of  payment.]  The  word  "dishonour"  has  a  technical 
meaning,  and  implies  that  the  bill  has  been  duly  presented. 
[Parke^  B. — That  is  as  against  the  drawer.]  There  is  no 
reason  for  putting  a  different  construction  on  the  word 
"  dishonour,"  in  the  case  of  a  party  liable  on  the  face  of 
the  bill,  and  of  one  liable  on  a  collateral  undertaking. 
The  meaning  of  the  word  is  explained  in  Lems  v.  Gom- 
pertz  (a).  [Pollock^  C.  B. — The  plea  traverses  the  request 
to  pay.  In  an  action  against  the  parties  themselves,  the 
allegation  of  a  request  is  mere  form.]  It  is  conceded,  that 
when  a  party  is  primarily  liable  to  pay,  an  allegation  of  re- 
quest is  unnecessary,  the  action  itself  being  in  law  a  request ; 
but  in  this  case  the  defendant  only  undertakes  to  pay  if  the 
bill  be  not  duly  honoured.  The  word  "  duly,"  means  a  non- 
payment on  request.  Secondly,  the  declaration  is  bad  for 
want  of  an  averment  that  the  note  was  presented  for  pay- 
ment.   A  party  whose  debt  is  secured  by  a  bill  of  exchange 

Ca)  6  M.  &  W.  399. 


Maskell. 


414  CASES   ON   POINTS  OF   PRACTICE,    EXCH. 

1844.  or  promissory  note,  stands  in  a  diflTerent  situation  from 
Walton'  creditors  holding  other  securities,  Hansard  v.  Robinson  {a). 
,     »•  If  the  bill  or  note  be  lost,  he  cannot  recover,  and  the  party 

MaBKF.LL.  .  '  n    ' 

paymg  a  bill  or  note  has  a  nght  to  the  possession  of  it 
The  declaration  is  also  defective  in  this;  that  the  con- 
sideration stated  is  not  that  the  plaintiff  would  give  time ; 
but  that  he  would  accept  a  promissory  note,  and  "  thereby" 
give  time. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court  With  respect  to 
the  last  objection,  the  declaration  expressly  shews  not  only 
that  the  plaintiff  did  give  time  by  receiving  the  note ;  but 
that  he  received  it  under  circumstances,  which  compelled 
him  to  give  time;  the  case  of  Kearslake  v.  Morgan  {b\ 
having  decided  that  a  creditor,  who  receives  a  negotiable 
instrument  "for  and  on  account"  of  a  debt,  is  presumed  to 
have  received  it  in  present  satisfaction,  and  the  receipt 
operates  as  a  suspension  of  the  remedy  on  the  debt.  As 
to  the  other  question,  it  chiefly  turns  upon  what  the  parties 
meant  by  the  words  "  duly  honoured  and  paid" — whether 
they  intended  anything  more  than  the  mere  tautology, 
without  any  specific  or  definite  meaning ;  or  whether  they 
meant  "  honoured,"  by  being  presented  on  the  day  when  the 
note  was  due,  or  "  paid"  at  any  time  aflerwards.  I  cannot 
help  thinking  that  the  word  "honoured"  meant  that  the 
note  should  be  presented  at  any  time ;  and  if  "  paid"  at 
any  time,  the  defendant  should  be  discharged.  The  real 
question  we  have  to  decide  is,  whether  the  averment  of  a 
request  has  a  different  meaning  in  a  declaration  against  the 
maker  of  a  note,  and  in  a  declaration  against  a  guarantor. 
It  means  the  same  thing  in  both  cases,  and  it  would  be  in- 
convenient to  hold  the  contrary.  As  against  the  makers  of 
the  note,  the  allegation  would  be  mere  form,  and  it  would 
be  sufficient  to  say  that  they  had  not,  nor  had  either  of 

(a)  7  B.  &  C.  90 ;  9  D.  &  R.  860.  (fi)  5  T.  R.  513. 
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them,  paid  the  sum  of  money  in  the  note  specified.     If        1844. 

sufficient  as  against  them,  it  would  be  equally  so  against      y^^Crovi 

the  guarantor.     The  contract  in   substance  is,   that  the     ,,   «'• 
J  /•      1  -1  Maskeli- 

defendant  guarantees   that  the  makers  of  the  note  shall 

pay  according  to  its  tenor  and  effect,  and  they  are  bound 

to  find  out  the  holder  and  pay  him.     Inasmuch,  therefore, 

as  a  presentment  and  request  are  immaterial,  there  must  be 

judgment  for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion.  The  first  question 
is  as  to  the  validity  of  the  plea.  The  declaration  is  on  a 
guarantee,  and  states  that,  in  consideration,  that  the  plaintiff 
would  receive  the  promissory  note  of  two  persons,  and 
thereby  give  time  for  the  payment  of  a  debt ;  the  defendant 
promised  to  pay  the  debt,  if  the  note  were  not  duly  hononred. 
It  then  proceeds  to  aver,  that  before  the  commencement  of 
the  suit,  the  note  became  due  and  payable  according  to 
its  tenor  and  effect ;  and  although  the  makers  were  requested 
so  to  do,  they  did  not  pay  it ;  of  which  the  defendant  had 
notice.  The  plea  traverses  the  request  Now,  a  request  is 
quite  immaterial,  unless  the  parties  to  a  contract  have  stipu- 
lated that  it  shall  be  made  ;  if  they  have  not  done  so,  the 
law  requires  no  notice  or  request ;  but  the  debtor  is  bound 
to  find  out  the  creditor  and  pay  him.  It  is  clear,  that  the 
defendant  is  bound  to  pay  the  amount  of  the  note  when 
due  and  dishonoured ;  unless  there  be  some  condition  pre- 
cedent on  the  part  of  the  plaintiff  which  has  not  been  per- 
formed. Then  it  is  argued,  that  the  condition  precedent 
is,  that  the  note  should  be  presented  for  payment ;  but  it 
seems  to  me,  that  the  words  "  honoured"  and  "  paid"  are 
tautologous,  and  simply  mean,  that  the  note  shall  be  paid 
when  it  becomes  due.  What  I  am  reported  to  have  said 
in  the  case  of  Lewis  v.  Gompertz  (a),  coupled  with  the  facts 
of  the  case,  is  perfectly  correct  There  is  no  doubt  that  a 
merchant  reading  the  plea  in  that  case,  would  necessarily 

(a)  6  M.  &  W.  399. 


Maskell. 
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1844.  conclude  that  the  bill  was  presented  when  due.  A  request 
Walton  '^  "^^  necessary  to  charge  the  maker  of  a  note, — ^he  is 
bound  to  pay  it  when  at  maturity,  and  is  bound  to  find 
out  the  person  in  whose  hands  the  note  then  is.  Upon 
this  contract,  the  word  '^  dishonour  ^  means  nothing  more 
than  the  words  "  not  duly  paid."  As  to  the  other  point,  the 
giving  a  bill  '^  for  and  on  account"  of  a  debt  is  primi  facie 
an  agreement  to  forbear  enforcing  payment  of  the  debt, 
until  the  bill  become  due.  I  am,  therefore,  of  opinion  that 
the  plea  is  bad,  and  that  the  declaration  is  good. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  Plaintiff. 


Gill  v.  Rushworth. 
{Before  Rolfe,  B.,  sitting  alone.) 

Upon  the  •■■N  this  casc,  which  was  tried  before  the  under  sheriff  of 

Jfuwfthe''"'  Yorkshire,  a  verdict  was  found  for  the  plaintiff.     The  writ 

plaintiff  may      of  trial  was  returnable  on  the  8th  of  September.     Notice  of 

tax  his  coBti 

and  sign  final     taxation  was  given  on  the  9th,  for  the  following  day,  and, 

wiiSourwait-     accordingly,  on  the  10th,  the  costs  were  taxed,  and  final 

cMc^untirthe  j^^^ff^®'^^    signed.      A   summons    was   taken   out  before 

expiration  of     Maulcy  J.,  to  set  aside  the  judgment,  on  the  around  that 
four  days.  ,  ^      c  o 

It  was  prematurely  signed,   when    the    learned    Judge 
referred  the  parties  to  the  Court. 

Montagu  Chambers  now  moved  for  a  rule,  to  shew  cause 
why  the  judgment  and  subsequent  proceedings  should  not 
be  set  aside  for  irregularity.  Judgment  ought  not  to  have 
been  signed  until  four  days  after  the  writ  of  trial  was 
returnable ;  such  is  the  practice  in  the  Courts  of  Queen*s 
Bench  and  Common  Pleas;  though  in  this  Court,  a  different 


V. 
RnSHWOETS. 
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practice  seems  to  have  prevailed  The  practice  in  this  1844. 
Court  rests  upon  the  case  of  NtchoUs  v.  Chambers  la),  ^^^l 
There,  upon  a  writ  of  trial,  the  plaintiff,  having  obtained  the 
verdict,  taxed  his  costs  and  signed  judgment  on  the  same 
d«y;  and  the  Court  held,  upon  the  construction  of  the 
18th  section  (A)  of  the  3  &  4  Wm.  4,  c.  42,  that  the 
judgment  was  regular.  That  case  was  decided  on  the 
18th  section,  and  the  attention  of  the  Court  was  not 
directed  to  the  19th  section,  which  will  be  found,  upon 
examination,  to  be  important  That  section  follows  as  a 
proviso  on  the  18th,  and  enacts,  "that  all  and  every  the 
provisions  contained  in  the  statute  1  Wm.  4,  c.  7,  shall,  so 
&r  as  the  same  are  applicable  thereto,  be  extended  and 
applied  to  judgments  and  executions  upon  such  writs  of 
inquiry,  and  writs  for  the  trials  of  issues,  in  like  manner  as 
if  the  same  were  expressly  re-enacted  herein."  Under  the 
provisions  of  that  statute,  a  rule  for  judgment  was  required, 
and  always  given,  until  the  67  th  Rule  of  Hilary  Term, 
2  Wm.  4,  provided,  that  after  the  return  of  a  writ  of 
inquiry,  judgment  might  be  signed  at  the  expiration  of 
four  days  from  such  return.  \Rdlfey  B. — Your  argument 
would  render  the  18th  section  nugatory,  for  that  section 
expressly  says,  that  judgment  shall  be  signed  forthwith ; 
and  the  former  statute  which  you  say  is  mentioned  in  the 
19th  section,  provides  the  very  same.]     The  words  of  the 

(a)  2  Dowl.  693  ;  S.  C.  1  C,  writ  that  judgment  ought  not  to 
M.  &  R.  385.;  be  signed   until    the  defendant 

(b)  Which  enacts,  "  that  at  the  shall  have  had  an  opportunity  to 
return  of  any  such  writ  of  in-  apply  to  the  Court  for  a  new 
quiry,  or  writ  for  the  trial  of  such  inquiry  or  trial,  or  a  Judge  of  any 
issue  or  issues  as  aforesaid,  costs  of  the  said  CourU  shall  think  fit 
shall  be  taxed,  judpjment  signed,  to  order  that  judgment  or  exe- 
and  execution  issued  forthwith,  cution  shall  be  stayed  till  a  day 
unless  the  sheriff  or  his  deputy  to  be  named  in  such  order;  and 
before  whom  such  writ  of  inquiry  the  verdict  of  such  jury  on  the 
may  be  executed,  or  such  sheriff,  trial  of  such  issue  or  issues  shall 
deputy,  or  Judge  before  whom  be  as  valid  and  of  the  like  force 
such  trial  shall  be  had  shaD  cer-  as  a  verdict  of  a  jury  at  nisi 
tify  under  his  hand  upon  such  prius." 


VOL.  n.  .  R 


D.  &  L. 
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19th  section  are  very  strong,  "  as  if  the  same  were  expressly 
re-enacted  therein."  [Rolfe,  B. — That  is  governed  by  the 
previous  words,  '^  so  far  as  the  same  are  applicable  thereto," 
the  19th  section  re-enacts  such  of  the  provisions  of  the 
1  Wm.  4,  c.  7,  only,  as  are  not  met  by  a  contrary  enactment] 
It  has  been  held,  that  the  word  ''  forthwith"  cannot  always 
be  construed  in  its  strict  and  ordinary  meaning.  It  would 
be  only  reasonable  to  allow  four  days  to  elapse  before 
signing  judgment,  and  such,  it  is  submitted,  is  the  meaning 
of  the  two  sections  taken  together. 


RoLFE,  B.— I  think  I  ought  not  to  grant  a  rule;  the 
question  has  been  already  decided  by  the  case  of  NicholU 
V.  Chambers  (a). 

Rule  refused. 

(o)  2  Dowl.  693. 


A  defendant 
pleaded  to  a 
declaration 
teveral  pleas, 
upon  which 
issues  were 
joined,  and  also 
a  plea  to  the 


The  Mayor,  &c.  of  Macclesfield  v.  Gee. 

JLN  this  case,  the  defendant  had  obtained  a  rule,  calling 
on  the  plaintiflb  to  shew  cause  why  the  Master  should  not 
review  his  taxation,  or  why  the  rule  to  discontinue  should 
not  be  set  aside.  The  action  was  brought  for  disturbance  of 
a  market,  and  the  defendant  had  pleaded  several  pleas,  upon 
action,  to^ich  which  issues  in  fact  were  joined ;  and  also  a  plea  going  to  the 
demurrS*  and  ^^^^^  cause  of  action,  to  which  the  plaintiffs  demurred,  and, 
had  judgment,    on  hearinfl:.  the  defendant  had  leave  to  amend  on  terms,  one 

The  plaintiff  .  .     . 

afterwards  dis-  of  which  was,  that  if  no  writ  of  error  were  brought  within 

On  taxation  of  *  Certain  time,  the  plaintifis   should  have  leave  to  sign 

*^%^'  *P"  judgment  No  amendment  was  made,  nor  any  writ  of  error 

the  costs  to  brought;  and  the  plaintiffs  accordingly  signed  judgment 

which  the 

pUintiff  was 

entitled  on  the  denmrrer,  exceeded  the  costs  which  he  had  to  pay  on  the  discontinuance.     TIm 

Master,  therefore,  deducted  the  latter  from  the  former :  Held,  on  motion  to  review  the  taxation, 

that  the  defendant  might  enter  up  judgment  of  discontinuance,  and  bring  a  writ  of  error ;  and, 

that  if  he  intended  to  do  to,  the  costs  snould  be  taxed  separately ;  otherwise  that  the  taxation 

was  correct 
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on  the  demurrer.  The  plaintifis  afterwards  took  out  the 
ordinary  rule  to  discontinue,  on  payment  of  costs.  On 
taxation,  it  appeared  that  the  costs  to  which  the  plaintiffs 
were  entitled  on  the  demurrer,  exceeded  the  costs  which 
they  had  to  pay  the  defendant  on  the  discontinuance ;  the 
Master,  therefore,  deducted  the  latter  from  the  former,  and 
gave  the  plaintifis  his  allocatur  for  the  balance.  It  was 
objected,  on  the  part  of  the  defendant,  that  the  taxation 
¥ras  wrong,  on  the  ground  that  the  plaintiffs,  under  the 
circumstances,  were  not  entitled  to  set  off*  the  costs  of  the 
demurrer  against  the  costs  of  the  discontinuance,  to  which 
the  defendant  was  entitled;  the  costs  of  the  demurrer 
being,  as  it  was  argued,  in  the  nature  of  interlocutory  costs, 
and  therefore  lost  by  the  discontinuance ;  and  the  plaintiffs 
having  no  right  to  judgment,  on  the  present  state  of  the 
record,  for  the  balance.  It  was  contended,  also,  that  the 
rule  to  discontinue  ought  to  be  set  aside;  because  the 
plaintiffs,  by  discontinuing,  deprived  the  defendant  of  the 
means  of  carrying  the  record  into  a  Court  of  Error ;  and 
because  the  rule  to  discontinue  was  contingent  on  the 
payment  of  costs,  with  which  condition  the  plaintiffs  had 
not  complied. 


1844. 

^ y ' 

The  Mayoi, 
&c.  of 

MACCLItff- 

FIBLO 

V. 

Gek. 


E.  V.  Williams  shewed  cause.  The  taxation  is  correct. 
Suppose,  that  instead  of  discontinuing,  the  plaintiffs  had 
gone  to  trial,  and  been  nonsuited ;  the  general  costs  of  the 
cause  would  have  been  allowed  to  the  defendant,  and  the 
plaintiffs'  costs  on  the  demurrer  would  have  been  deducted 
therefrom.  There  is  no  difference  in  principle,  because 
the  plaintiffs'  costs  exceed  those  of  the  defendant.  A  dis- 
continuance is  like  a  judgment  of  nonsuit,  and  only  means 
a  termination  of  the  suit  by  the  failure  of  the  plaintiffii  to 
carry  it  on  according  to  the  course  of  law.  Before  the 
statute  2  Hen.  4,  c.  7,  a  plaintiff,  who  was  dissatisfied  with 
his  verdict,  might  have  been  nonsuited  by  non-appearance 
at  the  dies  datus.  That  statute  is,  that  ^^  whereas,  upon 
verdict  found  before  any  justice  in  assize  of  novel  disseisin 

E   E   2 
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^^ ^ ' 

The  Mayor, 
&c.  of 
Maccles- 
field 

«. 
Gkx. 


mort  d'auncester,   or  any  other   action   whatsoever,   the 
parties  before  this  time  have  been  adjourned  upon  diffi- 
culty in  law  upon  the  matter  so  found,  it  is  ordained  and 
established,  that  if  the  verdict  pass  against  the  plaintiff, 
that  the  same  plaintiff  shall  not  be  nonsuited."   The  statate 
8  Eliz.  c.  2,  gives  costs  to  the  defendant,  if  the  plaintiff 
**  suffer  the  suit  to  be  discontinued,  or  otherwise  shall  be 
nonsuit  in  the  same,''  shewing  that  a  discontinuance  is  the 
same  in  effect  as  a  nonsuit.     The  form  of  entry  of  nonsuit, 
at  Nisi  Prius,  is,  "  whereupon  the  plaintiff  being  solemnly 
called,  comes  not,  nor  does  he  further  prosecute  his  suit 
against  the  defendant,  therefore,  ftc."     A  nonsuit  can  only 
take  place  at  the  instance  of  the  defendant  (a),  but  the 
plaintiff  has  two  modes  of  terminating  the  suit,  either  by 
nolle  prosequi,  or  by  discontinuance.    It  is  only  in  modem 
times,  that  a  nolle  prosequi  has  not  been  considered  as  a 
bar  to  any  future  action.     Formerly,  it  was  held  to  be  in 
the  nature  of  a  retraxit  (6),  and  even  now,  a  nolle  prosequi  as 
to  part  entered  up  after  judgment  for  the  whole,  is  a  bar  to 
any  future  action  for  the  same  cause,  Bowden  v.  Home  (c). 
[Polbcky  C.  B. — Is  there  any  instance  of  a  writ  of  error, 
brought  after  nonsuit,  upon  the  whole  record  ?  The  plaintiff 
being  out  of  Court  altogether,  it  would  seem  that  the  writ 
is  gone.     It  is  different,  where  there  is  judgment  on  a 
demurrer;  if  it  were  not  so,  the  plaintiff  might  go  to  trial 
on  some  immaterial  issue,  and  then  consent  to  be  non- 
suited, and  so  put  an  end  to  the  suit,  although  the  defend- 
ant's plea  demurred  to,  might  be  a  good  bar  to  the  action.] 
There  does  not  appear  to  be  any  authority  either  way.     It 
is  in  vain  to  look  at  the  old  books,  as  the  question  could 
not  have  arisen  before  the  4  Ann.  c.  16,  s.  5.     By  the  rule 
of  Hilary  Term,  2  Wm.  4,  r.  106,  "  to  entitle  a  plaintiff  to 


(a)  See  Arnold  V,  Johnson,  I  Sir. 
267.  But  plaintiffs  have  been 
nonsuited  in  undefended  causes ; 
Halhead  v.  Abrahamt,  3  Taunt.  Sl, 
and  Treacher  v.  Hinton,  4  B.  &  A. 
413;  and  see  the  judgment  of 


Mr.  Justice  BayUy  in  the  latter 
case. 

(b)  Co.  Litt.  139,  a. 

(c)  7  Bing.  216;  See  S.  C.  5 
M.  &  P.  756. 
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discontinue  after  plea  pleaded,  it  shall  not  be  necessary  to 
obtain  the  defendant's  consent,  but  the  rule  shall  contain 
an  undertaking  on  the  part  of  the  plaintiff  to  pay  the  costs, 
and  a  consent,  that  if  they  are  not  paid  within  four  days 
after  taxation,  defendant  shall  be  at  liberty  to  sign  a  non 
prus.**  That  rule  was  expressly  framed  to  give  the  de- 
fendant a  remedy  for  his  costs  after  a  discontinuance.  The 
entry  of  judgment  of  discontinuance,  of  non  pros,  and  of 
nonsuit,  are  in  terms  the  same ;  namely,  "  therefore  it  is 
considered  by  the  Justices  here,  that  the  plaintiff  take 
nothing  by  his  said  writ,  but  that  he  be  in  mercy,  &c,  and 
that  the  defendant  do  go  thereof,  without  day,  &c'*  Brandt 
V.  Peacock  (a)  shews,  that  where  the  plaintiff  discontinues, 
there  is  judgment  of  nonsuit,  as  in  other  cases.  The 
objections  raised  would  apply  equally  to  a  nonsuit  at  Nisi 
Prius.  The  plaintifis,  having  succeeded  on  the  demurrer, 
are  entitled  to  costs  by  the  3  &  4  Wm.  4,  c.  42,  s.  34. 


1844. 


The  Mayor, 

*c.  of 
Macclbii- 

FIELO 

V. 

Oks. 


J.  Henderson,  in  support  of  the  rule.  On  the  present 
state  of  the  record,  there  can  be  no  execution  for  the 
plaintiffs.  The  case  of  nonsuit  differs  from  this ;  for  there 
the  defendant  might  bring  a  writ  of  error  on  the  judgment, 
and,  if  he  succeeded,  he  would  obtain  the  costs  of  the 
demurren  The  effect  of  a  writ  of  error,  is  to  cause  the 
Court  below  to  give  that  judgment  which  it  ought  originally 
to  have  given,  Gildart  v.  Gladstone  {b\  Peacock  v.  Har^ 
ris  (c).  But  in  this  case  the  defendant  cannot  bring  a  writ 
of  error.  A  discontinuance  is  by  act  of  the  Court,  and  no 
judgment  is  entered  upon  it.  The  rule  of  Hilary  Term, 
2  Wm.  4,  requires  that  a  rule  to  discontinue  shall  contain 
an  undertaking  on  the  part  of  the  plaintiff  to  pay  costs, 
and  if  they  are  not  paid,  the  defendant  is  to  be  at  liberty 
to  sign  judgment  of  non  pros.  If  no  such  judgment  is 
signed,  there  can  be  no  writ  of  error,  and  consequently  the 


(a)  1  B  &  C.  649 ;  See  S.  C. 
3  D.  &  R.  2. 

(6)  12  East,  668. 


v'c)  5  A.  &  E.  449 ;  See  S.  C. 
6  N.  &  M.  854. 
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The  Mayor, 

Ac.  of 

Macclks- 

FIKLD 
9. 

Oke. 


plaiDtififs,  by  discontinuing,  have  deprived  the  defendant  of 
the  means  of  getting  the  costs  of  the  demurrer.  It  is  not 
like  the  case  of  a  discontinuance  after  trial,  where  the 
plaintiff  has  been  nonsuited,  and  a  new  trial  ordered ;  in 
which  case  the  defendant  is  not  entitled  to  costs,  JolUffe  v. 
Mundy  (a).  [/fe/focA,  C.  B. — Suppose  a  declaration,  con- 
taining but  one  count  and  two  pleas,  each  of  which  goes  to 
the  whole  cause  of  action,  and  that  to  one  of  the  pleas 
there  is  a  demurrer,  and  judgment  for  defendant,  issue  is 
joined  upon  the  other,  and  at  the  trial  the  plaintiff  is  non- 
suited, and  thereupon  the  ordinary  judgment  is  given,  that 
he  take  nothing  by  his  writ ;  in  that  case,  there  would  be  a 
seeming  incongruity  on  the  record,  since  judgment  would 
be  given  as  to  the  whole  cause  of  action,  that  the  plaintiff 
take  nothing  by  his  writ,  and  at  the  same  time  there  would 
be  judgment  that  the  defendant  recover  his  costs  on  the 
demurrer:  yet  it  is  conceded  that  a  writ  of  error  might  be 
brought  on  that  judgment.  If  a  discontinuance  can  be  put 
on  the  same  footing  as  a  nonsuit,  a  writ  of  error  will  lie  as 
well  in  the  one  case  as  in  the  other.  Parke,  B. — There 
is  no  difficulty  in  entering  up  judgment,  on  a  rule  to 
discontinue;  the  form  is  given  in  TidcTs  Farms,  p.  230, 
Sth  ecL]  Unless  judgment  of  non  pros,  be  signed,  there 
can  be  no  judgment,  because  the  Court  have  declared  that 
the  proceedings  shall  go  no  further.  A  discontinuance  is 
a  termination  of  the  suit  for  all  purposes.  [Parke,  B. — 
There  would  be  an  entry  on  the  record  of  judgment  for 
the  plaintiff,  on  the  demurrer,  and  abo  of  the  judgment  of 
discontinuance,  and  a  transcript  of  the  whole  record  would 
be  taken  up  to  the  Court  of  Error.]  Besides,  the  plaintifis 
are  bound  by  their  agreement  to  pay  costs  on  the  discon- 
tinuance, which  has  not  been  done. 


Pollock,  C.  B. — The  rule  must  be  discharged.     It  is 
argued  on  the  part  of  the  defendant ;  first,  that  the  plaintiffs 


\,a)  7  Dowl.  225  i  Sec  S.  C.  4  M.  &  \V.  502. 
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have  DO  means  of  enforcing  payment  of  the  balance,  and,  1844. 
therefore,  that  they  ought  not  to  be  allowed  it.  That  does  not  xh7J|][^ 
i^pear  to  me  to  furnish  any  argument  for  justice  not  being  ^'  ^ 
done  to  the  extent  to  which  it  may  be  done,  by  the  authority  held 
of  the  Court  The  second  ground  of  argument  was,  that  q^, 
these  are  interlocutory  costs,  and  are,  therefore,  lost  by  the 
discontinuance ;  that  also  is  no  valid  ground.  If  an  inter- 
locutory motion  had  been  made  by  the  defendant,  and 
dischaiged  with  costs,  the  Master,  when  he  came  to  tax 
the  costs  of  the  discontinuance,  ought  to  deduct  the  costs 
of  the  interlocutory  motion.  Both  upon  principle  and 
practice,  it  is  clear  that  the  costs  of  such  interlocutory  pro- 
ceedings ought  to  be  allowed.  Thirdly,  it  is  said,  that  by  the 
discontinuance,  the  plaintifis  have  deprived  the  defendant 
of  the  means  of  carrying  the  record  to  a  Court  of  Error.  It 
appears  to  me  that  this  ground  also  fails;  because,  I 
apprehend,  the  judgment  of  discontinuance  may  be  entered 
on  the  record  at  the  instance  of  either  party.  In  the  case 
of  discontinuance,  the  judgment  is  the  same  as  on  judgment 
of  nonsuit ;  and  I  do  not  see  why  a  writ  of  error  may  not 
equally  be  brought  upon  it  In  the  case  of  judgment  of 
nonsuit,  it  may  be,  that  there  is  some  incongruity;  since 
the  judgment  is,  that  ^^  the  plaintiff  take  nothing  by  his 
writ;^  and,  therefore,  there  is  some  difBculty  in  saying, 
that  a  judgment  for  him  on  any  plea  going  to  the  whole 
cause  of  action,  may  be  brought  before  a  Court  of  Erron 
But  it  is,  nevertheless,  clear,  that  in  some  instances,  there 
may  be  a  writ  of  error  on  a  judgment  of  nonsuit ;  and  so 
also,  I  think,  on  a  judgment  of  discontinuance.  I  give  my 
opinion  on  the  narrow  ground,  that  I  can  see  no  reason  for 
making  a  distinction  between  a  judgment  of  nonsuit  and  a 
judgment  of  discontinuance.  If  a  writ  of  error  will  lie  in 
the  one  case,  it  ought  also  in  the  other. 

Parke,  B. — With  regard  to  the  last  ground  of  argument, 
namely,  tbat^  the  terms  of  the  rule  obliged  the  plaintiffs  to 
pay  costs  on  the  discontinuance,  and  that  they  have  not  dfone 


424  CASES  ON    POINTS  OF   PRACTICBy   SXCH. 

1844.       so;  all  that  the  plaintiflb  were  bound  by  the  rule  to  pay, 

Y^^"5J^^^  were  only  such  costs  of  the  discontinuance  as  the  Master 

Ac.  of       should  tax,  and  as  the  costs  of  the  demurrer  exceed  those 
Maoclks* 
fitLo       costs,  they  are  not  precluded  by  the  terras  of  the  rule,  from 

Oeb.  insisting  upon  payment  of  the  balance.  Since  the  3  &  4 
Wm.  4,  c  42,  there  can  be  no  difficulty  in  saying,  that  a 
writ  of  error  will  lie  on  this  judgment  of  discontinuance. 
But  then  it  is  said,  that  there  can  be  no  writ  of  error,  unless 
there  be  a  judgment  on  the  whole  record,  which  is  not  the 
case  here,  as  the  discontinuance  is  an  abandonment  by  the 
plaintiff  of  his  suit.  I  am  of  opinion,  that  it  is  competent 
for  the  defendant  to  insist  upon  an  entry  on  the  record  of 
judgment  of  discontinuance,  which  is  in  a  form  well  known, 
and  which  states  that  the  plaintiff  voluntarily  discontinues 
his  suit,  and  takes  nothing  by  his  writ  When  judgment 
is  entered  up,  it  will  appear  by  the  record  that  the  Court 
have  given  judgment  for  the  plaintiffs,  on  demurrer  to  a 
plea.  The  effect  of  that  judgment  is  to  give  the  plaintiffisi 
a  remedy  for  their  costs  of  the  demurrer ;  and  if  those  costs 
exceed  the  costs  which  the  plain  tifis  have  to  pay  on  dis- 
continuance, they  are  entitled  to  the  balance ;  unless  the 
defendant  elect  to  bring  his  writ  of  error.  The  argument 
of  Mr.  Henderson^  that  the  plaintiffs  have  deprived  the 
defendant  of  the  means  of  getting  the  costs  of  the  demurrer, 
is  unfounded.  The  defendant  may  insist  upon  the  rule  to 
discontinue  being  entered  on  the  record  in  the  proper 
form,  as  pointed  out  in  TidtPs  Forms,  The  result  is,  that 
if  the  defendant  determine  upon  bringing  his  writ  of  error, 
the  taxation  ought  not  to  be  in  the  form  in  which  it  now 
stands ;  that  is,  the  costs  of  the  discontinuance  deducted 
from  those  of  the  demurrer;  because,  if  the  defendant 
bring  a  writ  of  error,  he  may  not  be  bound  to  pay  costs,  as 
the  Court  above  must  give  the  same  judgment  as  the  Court 
below  ought  to  have  given.  The  costs  of  the  discontinuance 
should  be  taxed  separately,  and  the  costs  of  the  demurrer 
taxed  separately ;  but  if  the  defendant  does  not  bring  a  writ 
of  error,  that  will  be  unnecessary. 
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RoLFE,  B. — The  rule  was  granted  by  me  when  sitting  in        1844. 
the  other  Court,  and  the  argument  of  Mr.  Henderson  then    ThTMAYOE, 
made  an  impression  on  me,  because  I  assumed  that  the      ^^  ®^ 
result  of  the  discontinuance  was,  that  the  defendant  would        kielo 
necessarily  be  deprived  of  his  writ  of  error ;  if  that  were  so,         gek. 
the  greatest  injustice  would  ensue.   I  am  now  satisfied  that 
such  is  not  the  consequence  of  a  discontinuance.     If  a 
plaintiff  choose  to  discontinue,  that  is  a  proceeding  which 
may  be  entered  on  the  roll ;  and  should  it  afterwards  appear 
that  an  erroneous  judgment  has  been  given,  it  may  be 
reversed.   The  rule  of  Court  does  not  affect  that  proceeding^ 
it  merely  says,  that  if  the  plaintiff  shall  fidl  to  comply  with 
the  terms  imposed,  the  defendant  may  be  at  liberty  to  sign 
judgment  of  non  pros.     Here  the  plain tifis  do,  in  effect, 
comply,  and  the  defendant  may  enter  up  judgment  on  the 
discontinuance,  which  is  similar  to  that  of  a  nonsuit,  '^  that 
the  plaintifis  take  nothing  by  their  writ." 

Rule  discharged 


JoNES  V.  NiCHOLLS. 

J  HIS  was  an  action  of  trespass  for  false  imprisonment  A  notice  of 

against  a  constable   acting   under   the   provisions  of  the  consuble under 

1  &  2  Wm.  4,  c.  41,  and  the  2  &  3  Vict  c.  93.     The  wJ.4.c.4i, 

defendant  pleaded  not  cuilty  by  statute,  and  a  verdict  was  stated  that  the 

^  &        J      J  »  ^      plaintiff  would 

found  for  the  plaintiff,  with  10/.  damages.     Before  the  writ  proceed  for 

issued,  a  notice  of  action  had  been  given  as  follows : —  mcnt  colml^'*" 

"To  Richard  Nicholls,  one  of  the  superintendents  of  "jf^.^^^ .^ ^n 

police  in  the  Denbighshire  constabulary  force,  and  Thomas  "  imprisoning 

Roberts,  one  of  the  constables  of  the  parish  of  St.  Asaph,  st.  Asaph,  on 

in  the  county  of  Flint    I  do  hereby,  as  the  attorney  of  and  jgn^,  on  a 

for  Joseph  Jones,  of  St.  Asaph,  in  the  county  of  Flint,  ^^^^  ^^ 

takinf  him 
from  thence  in  custody  to  Denbigh,  and  detaining  him  in  custody  upon  the  charge  tor  twelve 
hours ;  and  also  for  causiug  him  to  be  taken  before  certain  justices  at  Denbigh  on  the  3lst  of 
January,  on  the  said  charge  :**  Held,  sufficient. 
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N1CUOLL8. 


1844.  Tictualler,  according  to  the  form  of  the  statute  id  such  case 
"^^g  made  aod  provided,  give  you  notice  that  the  said  Joseph 
Jones  will,  at,  or  soon  after,  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  sued  out  of  her  Majesty's 
Court  of  Exchequer,  &c.,  against  you,  at  the  suit  of  Joseph 
Jones,  and  proceed  thereon  according  to  law,  for  trespass 
and  false  imprisonment  committed  by  you,  the  said  R. 
Nicholls  and  T.  Roberts,  by  arresting  and  imprisoning  the 
said  Joseph  Jones,  with  force  and  arms,  at  St  Asaph,  in  the 
said  county  of  Flint,  on  Tuesday  the  30th  day  of  January  last, 
on  a  charge  of  felony ;  and  taking  him  from  thence  in  custody 
to  Denbigh,  in  the  county  of  Denbigh,  and  for  detaining  him 
in  custody  upon  such  charge  for  twelve  hours,  or  there- 
abouts ;  and  also  for  causing  the  said  Joseph  Jones  to  be 
taken  before  divers  of  her  Majesty's  justices  of  the  peace  at 
Denbigh  aforesaid,  in  the  said  county  of  Denbigh,  on  the 
31st  day  of  the  said  month  of  January,  in  the  year  afore- 
said, on  the  said  charge  of  felony :  whereby  the  said  Joseph 
Jones  was  greatly  injured  in  his  character,  and  forced  to 
incur  great  expenses,  to  wit,  about  20/.,  in  manifesting  his 
innocence  of  the  said  charge :  and  other  wrongs  to  the  said 
Joseph  Jones  did,  to  his  great  damage  of  100/.,  and  against 
the  peace  of  our  Lady  the  now  Queen.  Dated  the  26th 
day  of  February,  1844."     Signed  by  the  attorney. 

Welsby  moved  to  set  aside  the  verdict,  on  the  ground 
that  the  notice  was  insufficient.  The  time  and  place  of 
committing  the  alleged  trespasses  are  not  stated  with 
sufficient  certainty.  It  does  not  appear  at  what  time  the 
plaintiff  was  removed  to  Denbigh,  and  it  is  consistent  with 
every  thing  alleged,  that  such  removal  was  altogether  a 
distinct  transaction  from  the  other  grievance  complained  of. 
The  notice  does  not  aver  that  the  twelve  hours  imprison- 
ment was  nextfollmmng  the  taking.  In  Martins  v.  Uppcher{a), 

(fl)  2  G.  &  1),  716;  See  S.  C.  3  Q.  B.  662. 
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a  notice  of  action  against  a  magistrate  under  the  24  Geo.  2, 
c.  44,  8.  1,  which  omitted  all  mention  of  the  place  where 
the  trespass  was  committed,  was  held  bad.  And  in  Breese 
V.  Jerdein  (a),  where  a  notice  of  action  against  a  policeman 
under  the  10  Geo.  4,  c.  44,  s.  41,  stated,  that  on  the  27th 
of  May,  the  defendant  caused  the  plaintiff  to  be  appre- 
hended and  detained  in  custody  for  three  hours,  and  after- 
wards caused  him  to  be  unlawfully  committed  to  a  certain 
common  goal,  called  the  Compter,  and  there  imprisoned 
for  a  further  space  of  twelve  hours ;  the  Court  held  the 
notice  insufficient. 

Pollock,  C.  B. — We  ought  not  to  require  too  much 
strictness  in  notices  of  this  kind;  though  I  much  doubt 
whether  the  notice  in  this  case  would  not  be  sufficient,  even 
if  the  question  were  raised  on  special  demurrer.  The 
notice  states  that  the  plaintiff  was  arrested  at  St  Asaph,  in 
Flintshire,  on  the  30th  of  January,  on  a  charge  of  felony ; 
that  he  was  taken  from  thence  in  custody  to  Denbigh,  and 
detained  in  custody  on  such  charge  for  twelve  hoiurs ;  and 
also  that  he  was,  on  the  same  charge,  taken  before  certain 
magistrates  on  the  Slst  of  January.  Suppose  this  latter 
portion  of  the  trespass  had  been  alleged  to  have  been  done 
^  on  the  following  day,"  would  not  that  have  been  sufficient? 

Parke,  B. — This  notice  was  intended  to  be  read  by  a 
constable — most  probably  a  man  of  ordinary  capacity.  Is 
it  not  such  a  one,  that  a  plain  man  reading  it,  could  have 
no  doubt  whatever  as  to  the  transaction  to  which  it  referred  ? 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

(a)  2  G.  &  D.  720,  note;  See  S.  C.  4  Q.  B.  585. 
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Stalworth  V.  Inns. 

Where  a  1.  HIS  caiise  had  been  referred,  by  order  of  a  Judge,  to 

lerred  to  the     «^*  Bromley,  and  J.  Matthews,  or  in  case  of  their  disagreeing, 

^ftwoor^OT«  ^^  ®"^^  ^'^^'^  person,  as  umpire,  as  they  should  appoint ; 

arbitraton:       the  costs  of  the  cause  to  abide  the  event  of  the  award,  and 

award  should     the  costs  of  the  reference  and  award,  or  umpirage,  to  be  in 

by  alTaTthe      ^^^  discretion  of  the  arbitrators  or  umpire.     An  award  was 

•ame  time,  and  delivered,  signed  by  Bromley  and  Matthews,  by  which  it 

of  each  other,    was  awarded,  ^^  that  the  defendant  pay  to  the  plaintiff  the 

sum  of  IL  I9s.  lid.;  that  the  plaintiff  should  bear  and 

sustain   all    costs   sustained   by   him,   in   and   about  the 

reference;  that  the  plaintiff  pay  the  defendant  all  costs 

sustained  by  him  in  and  about  the  reference,  and  that  the 

plaintiff  pay  the  costs  of  the  award." 

A  rule  nisi  had  been  obtained  to  set  aside  the  award, 
upon  the  affidavit  of  Bromley,  which  stated,  that  it  was 
finally  agreed  between  him  and  Matthews,  to  find  a  balance 
of  1/.  Ids.  11^.,  due  to  the  plaintiff;  that  the  plaintiff 
should  pay  the  chaige  for  the  attendance  of  the  referees, 
the  Inn  bill  incurred  on  the  reference,  and  the  charge  for 
preparing  the  award,  which  items  amounted  to  12/.  13^.  6(L, 
and  that  all  other  costs  and  charges  were  to  be  paid  by  the 
defendant;  that  it  was  left  to  Matthews  to  instruct  an 
attorney  to  prepare  the  award,  and  deponent  and  Matthews 
agreed  to  meet  in  Worcester,  on  the  20th  of  August,  to 
sign  the  award;  but  that  Matthews  sent  a  messenger 
to  deponent's  residence,  a  distance  of  three  miles  from 
Worcester,  about  nine  o'clock  on  the  night  of  the  19th  of 
August ;  and  that  deponent,  at  that  late  hour,  signed  the 
instrument  without  a  careful  perusal  thereof,  not  doubting 
that  it  had  been  prepared  as  agreed  on. 

Alexander  shewed  cause.  The  award  has  been  duly 
made  and  published,  and  the  Court  will  not  now  interfere. 
It  is  objected  by  the  other  side,  that  the  arbitrators  did  not 


Inns. 
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sign  the  award  in  the  presence  of  each  other;  but  that  is        1844. 

not  requisite.     This  case  is  distinguishable  from  LUtU  v.     stalwobth 

Newton  (a),  for  there  the  arbitrators  did  not  finally  agree 

upon   their  award.     The  language  of   Tindaly  C.  J.,  in 

delivering  judgment,  would  shew  that  this  award  is  good ; 

he  says,  "  if  this  objection  had  rested  on  no  other  ground 

than  this,  that  the  two  arbitrators  who  signed  the  award, 

ajfter  having  agreed  upon  the  terms  of  their  award  when 

they  last  met  together,  had  affixed  their  respective  signatures 

thereto  at  different  places  and  different  times,  we  might 

perhaps  have  hesitated  in  holding  the  award  to  be  void  on 

that  objection."  In  Battye  v.  Grezley  (&),  where  the  question 

was  as  to  the  validity  of  a  warrant  granted  by  commissioners 

of  bankrupt,  it  was  held,  that  the  propriety  of  granting  the 

warrant  being  a  matter  of  discretion,  must  be  determined 

by  the  commissioners  acting  together  at  one  time ;  but  the 

mere  act  of  signing  their  names  to  the  warrant  might  be  done 

by  them  separately.     [Parke,  B. — The  award  should  have 

been  reduced  into  writing  by  the  common  consent  of  the 

arbitrators.     The  law  requires  that  every  judicial  act  done 

by  several,  should  be  completed  in  the  presence  of  each 

other ;  non  constat,  but  at  the  last  moment  one  of  them 

may  have  altered  his  opinion.]     Here  it  appears,  that  both 

arbitrators  had  agreed  on  their  decision,  and  instructed  an 

attorney  to  draw  up  the  award  accordingly. 

Whateley  and  Miller^  who  were  to  support  the  rule,  were 
stopped  by  the  Court 

Pollock,  C.  B. — Perhaps  the  parties  will  agree  to  have 
the  rule  discharged  without  costs,  with  an  intimation  that 
the  Court  will  grant  no  attachment  or  order  to  pay  the  sum 
awarded.  If  we  were  to  decide  a  point  of  this  kind,  it  should 
be  upon  a  verdict,  upon  which  judgment  might  be  entered. 

(a)  2  M.  &  G.  351 ;  See  S.  C.  2  Scott,  N.  R.  509 ;  9  Dowl.  437. 
(6)  8  East,  319. 
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1844.  Parke,  B. — Joint  judicial  acts  should  be  done  b;  all 

parties  in  the  presence  of  each  other.  In  this  case  it  would 
be  wrong  to  set  aside  the  award,  because  there  would  be  no 
appeal  against  our  decision ;  we  ought,  therefore,  to  leave 
the  party  to  bring  an  action.  But  where  an  intimation  of 
the  strong  opinion  of  the  Court  is  known,  it  is  to  be  hoped, 
that  arbitrators  will,  in  future,  take  care  that  the  execution 
is  joint. 

Rule  discharged,  without  costs,  accordingly. 


Doe  dem.  Roberts  v.  Parry. 

Thetheriri  Ejectment  for  land,  &c.,  in  the  county  of  Flint, 
elegit  need  not  At  the  trial  before  Coleridge^  J.,  it  appeared  that  the  lessor 
huKLTby  meies   ^^  ^®  plaintiff,  having  recovered  a  judgment  against   a 

and  bounds ;      person  of  the  name  of  Edwards,  issued  thereon  a  writ  of 

it  is  sufficient 

to  describe        elegit,  to  which  the  sheriff  returned,  that   Edwards   was 

names/ ^  ^^^    "seised  in  fee  of  and  in  a  dwelling-house  and  farm,  with 

the  appurtenances,  commonly  called   and  known  by  the 

name  of  Penyrorsedd,  containing,  by  estimation,  nineteen 

acres,  situate,  lying,  and  being  in  the  parish  of  Northop,  in 

the  county  of  Flint  aforesaid."   The  declaration  in  ejectment 

stated  a  demise  of  several  messuages,  and  twenty-five  acres 

of  land ;  but  the  tenant   in  possession  defended  for  two 

messuages  and  twenty-five  acres  of  land,  called  Rhosffarm, 

and  also  known  by  the  name  of  Penyrorsedd  Farm.     It 

was  objected,  on  the  part  of  the  defendant,  that  as  the 

sheriff's  return  to   the   elegit  described   the  premises  as 

consisting  of  a  dwelling-house  and  farm,  and  nineteen  acres 

of  land,  the  lessor  of  the  plaintiff  could  not  recover  two 

messuages  and  twenty-five  acres  of  land.     The  jury  found 

a  verdict  for  one  cottage  and  twenty-five  acres  of  land,  and 

leave  was  reserved  for  the  defendant  to  move  to  enter  a 

verdict  for  him,  or  to  limit  the  verdict  to  nineteen  acres  of 

land. 
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Jervis  now  moved  accordingly.     The  inquisition  is  void         1844. 
for  uncertainty,  in  not  setting  out  the  premises  by  metes      DoedemT^ 
and  bounds.     The  practice  in  that  respect  has  been  long       Roberts 
established ;  Fenny  v.  Durrani  {a).     The  only  question  is,        Paery. 
whether  the  1  &  2  Vict  c.  110,  s.  11,  which  enables  the 
sberiiF  to  take  in  execution   the  whole  of  a  defendant*s 
lands,  has   made   any  diiSerence  in   this  respect     There 
seems  no  reason  why  the  premises  should  not  be  described 
with  the  same  precision  as  before. 

Pollock,  C.  B. — There  ought  to  be  no  rule.  Since  the 
sheriff  is  required  by  the  1  &  2  Vict.  c.  110,  to  deliver 
possession  of  the  whole  of  the  defendant's  lands,  there  is 
no  necessity  for  him  to  set  them  out  by  metes  and  bounds. 
It  is  sufficient  if  he  describe  them  with  the  same  certainty 
as  in  a  conveyance,  that  is,  by  their  names. 

Parke,  B. — It  would  seem  from  the  precedent  in  Moore^ 
p.  8,  pi.  28,  that  formerly  it  was  sufficient  to  describe  the 
land  with  convenient  certainty.  Since  the  statute  of 
Victoria,  there  seems  to  be  no  reason  for  setting  it  out  by 
metes  and  bounds ;  it  is  enough  to  ascertain  the  estate  by 
its  general  description.  The  form  of  a  return  to  an  elegit 
given  in  TidxTs  Forms  (&),  is  that  the  debtor  was  ^^  seised  in 
his  demesne  as  of  fee,  of  and  in  one  messuage,  and  one 
close  of  pasture  thereto  adjoining,  with  the  appurtenances, 
containing,  by  estimation,  acres,  more  or  less, 

situate,  lying,  and  being  in  the  parish  of  in  the 

county  aforesaid." 

GuRNEY,  6.,  concurred. 

RoLFE,  B. — Where  only  a  moiety  of  the  land  was  de- 
livered to  the  creditor,  there  was  no  other  mode  of  dis- 
tinguishing it,  except  by  setting  out  the  metes  and  bounds. 

Rule  refiised. 
(a)  1  B.  &  A.  40.  (6)  p.  399,  8th  ed. 


432  CA8B8  ON    POINTS   OF   PRACTICE,    EXCH. 

1844. 

* ^ f 

Armani  v.  Cabtrique. 

A  declaration  A  SSUMPSIT  by  indorsee  against  indorser  of  a  bill  of 

dntwerorin-  exchange.     The  venue  in  the  margin  of  the  declaration 

foiS^^biliof  ^^   "London,"  and   the   declaration   stated,   "that  one 

"<*»nKeinMt  A.  P.  Appert,  on  the  Slst  July,  a.d.  1840,  made  his  bill 

HU  was  made  of  exchange,  in  writing,  and  directed  the  same  to  certain 

the^seai:  ^^  persons,  using  the  name,  style  and  firm,  of  Messrs.  Foisel, 

^^h"^^^*  Junr.,  &  Company,  by  and  under  that  name,  style  and 

declaration  firm ;  and  thereby  required  the  said  last-mentioned  persons 

allegation,  and  to  pay  to  the  order  of  the  said  A.  P.  Appert,  740  firancs,  on 

Seaded  "that  ^^^  ^^^^  January  then  next,  which  period  had  elapsed 

he  did  not  before  the  commencement  of  this  suit ;  and  the  said  persons 

indorse  the  mid  ^  ^ 

inland  h\\\r  SO  usiug  the  Said  name,  style  and  firm,  of  Messrs.  Foisel, 

cial  d'emarrer,  Junr.,  &  Company,  by  and  under  that  name,  style  and 

wM  '^^**  ^™'  ^^^°  accepted  the  said  bill.     And  the  said  A.  P.  Ap- 

Qti4sre,ifthe  pert  then  indorsed  the  same  to  the  defendant,  and  the 

billofexchange  defendant  then  indorsed  the  same  to  one  J.  Zuliani,  and 

from  dei™g  ^^^  ^^  ^'  Zuliani  then  indorsed  the  same  to  the  plaintiff. 

the  drawing,  or  ^^^  ^j^g  g^jj  persons  usins  the  said  name,  style  and  firm, 

preTiOttS  in-  ^  *  ^  ^ 

donement?       of  Messrs.  Foisel,  Junr.,  &  Company,  did  not  pay  the  said 

bill,  although  the  same  was  duly  presented  to  them  for 
payment  on  the  day  when  it  became  due;  of  which  the 
defendant  then  had  notice ;  and  in  consideration  of  the  pre- 
mises, promised,  &c.  And  the  plaintiff  avers  that  the  said 
sum  of  740  francs,  in  the  said  bill  of  exchange  mentioned, 
being  foreign  coin,  at  the  time  of  the  making  of  the  said 
bill,  and  the  acceptance  thereof,  amounted  to,  and  was  of 
the  value  of  29/.  1*.  6rf.  of  lawful  money,  &c." 

Pleas :  First,  that  A.  P.  Appert  did  not  make  or  draw 
the  said  inland  bill  of  exchange  modo  et  forma.  Secondly : 
that  the  said  A.  P.  Appert  did  not  indorse  the  said  inland 
bill,  &c.  Thirdly :  that  defendant  did  not  indorse  the  said 
inland  bill,  &c.  Fourthly:  that  J.  Zuliani  did  not  indorse 
the  said  inland  bill,  &c.  Fifthly :  that  the  said  inland  bill 
was  not  duly  presented  for  payment,  &c.     Sixthly:  that 
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the  defendant  had  not  due  notice  of  the  non-payment  of       1844. 
the  said  inland  bill,  &c 

Special  demurrer  to  the  first  and  second  pleas,  assigning 
for  causes,  (together  with  those  also  assigned  to  the  other 
pleas),  that  the  defendant  is  estopped  by  his  indorsement 
from  traversing  or  denying  the  making  or  drawing,  and 
also  the  indorsement  of  the  said  bill  by  A.  P.  Appert 

Special  demurrer  to  the  third,  fourth,  fifth  and  sixth 
pleas,  assigning  for  causes,  that  the  pleas  deny  the  indorse- 
ment, presentment,  and  notice  of  dishonour,  of  an  inland 
bill ;  whereas  the  plaintiff  is  entitled  to  prove  the  indorse- 
ment, &c.,  of  a  foreign  bill:  that  each  of  the  pleas  denies  a 
fact  not  averred  in  the  count:  that  each  of  the  pleas  is 
double  in  this,  that  it  denies  the  making  of  the  bill,  and 
also  that  the  bill  is  an  inland  bill. 

The  Court  called  on 

Peacock^  to  support  the  pleas.  First,  as  to  the  third, 
fourth,  fifth  and  sixth  pleas,  it  is  submitted,  that  as  the 
declaration  does  not  allege  that  the  bill  was  drawn  in  parts 
beyond  the  seas,  the  necessary  implication  is,  that  the  bill 
is  an  inland  bill,  and  consequently  the  defendant  has  a 
right  in  his  traverse  to  treat  it  as  such.  In  Jeffreson  v. 
Morton  {a),  a  writ  of  scire  facias,  on  a  recognizance,  alleged 
that  R.  Y.  was  seised  in  fee  of  certain  dwelling-houses,  and 
the  plea  traversed  that  he  was  sole  seised  in  fee.  In  the 
note  (&)  to  that  case,  it  is  said :  ^^  It  is  not  expressly  alleged, 
in  the  writ  of  scire  facias  that  R.  Y.  was  sole  seised  in  fee, 
but  a  sole  seisin  seems  necessarily  implied  from  the  words, 
*  which  were  of  the  said  R.  Y.  at  the  time  of  the  recog- 
nizance of  the  said  debt  or  ever  after,'  for  the  defendants 
would  not  otherwise  be  liable :  And  it  is  a  rule  of  pleading, 
that  whatever  is  necessarily  understood,  intended  and  im- 
plied, is  traversable  as  much  as  if  it  were  expressly  alleged. 
As  where  in  replevin  the  defendant  said  that  A.  was  seised 

(tt)  2  Wms.  Saund.  6.  (6)  Note  14. 

VOL.    II.  F   F  D.   &   L. 
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ISA  A,       in  fee  of  the  place  in  which,  &c.,  and  by  his  command  he 

Armani      ^^^^  ^^®  cattle  damage  feasant ;  the  plaintiff  pleaded  that 

>*•  he  was  seised  in  fee  of  a  third  part  thereof,  and  traTersed 

CaSTRIQUE.  1  .        1  1^1  111  /• 

that  A.  was  sole  seised.  The  traverse  was  held  proper,  tor 
by  pleading  that  A.  was  seised  in  fee,  it  must  necessarily 
be  understood  that  he  was  sole  seised,  and  therefore  the 
plaintiff  not  only  might  but  was  bound  to  traverse  the  sole 
seisin.''  The  8th  Rule  of  Hilary  Term,  4  Wm.  4,  Part  IL, 
directs,  "  that  the  name  of  a  county  shall  in  all  cases  be 
stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall 
be  stated  in  the  body  of  the  declaration,  or  in  any  subse- 
quent pleading."  It  follows,  therefore,  that  the  statement 
in  this  declaration,  that  Appert  made  his  bill  of  exchange, 
means,  that  he  made  it  at  the  place  mentioned  in  the 
margin,  which  is  London.  A  declaration  on  a  foreign  bill 
of  exchange  must  aver  a  protest.  Gale  v.  fVahh  (a) :  there 
is  no  such  averment  here ;  and  as  it  must  be  assumed  that 
the  declaration  is  good,  it  can  only  be  so  upon  the  sup- 
position that  it  is  on  an  inland  bilL  In  Kearney  v.  .1Sng(b\ 
the  declaration  stated  that  a  bill  of  exchange  was  drawn 
and  accepted  at  Dublin,  to  wit,  at  Westminster,  &c.,  for  a 
certain  sum  therein  mentioned,  without  alleging  it  to  be  at 
Dublin,  in  Ireland ;  and  it  was  held,  that  the  biU,  upon 
such  declaration,  must  be  taken  to  have  been  drawn  in 
England,  for  English  money,  and  therefore  proof  of  a  bill 
drawn  at  Dublin,  in  Ireland,  for  the  same  sum,  in  Irish 
money,  did  not  support  the  declaration.  \Parke,  B. — 
Ought  you  not  to  have  pleaded  that  the  bill  was  not  an 
inland,  but  a  foreign,  bill?]  It  might  be  said,  on  the 
authority  of  Salomons  v.  Stavely  (e),  that  such  objection 
was  only  ground  of  special  demurrer.  \PoUockf  C.  B. — 
Suppose  that,  in  truth,  it  be  a  foreign  bill,  and  the  plaintiff 
have  omitted  something  which  he  ought  to  have  stated; 

(a)  5  T.  R.  239.  1  Chit.  28. 

(6)  2  B.  &  A.  301 ;  See  S.  C.  (c)  3  Doug.  29S. 
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has  the  defendant  therefore  a  right  to  assume  that  it  is  not  1844. 
a  foreign  bill  ?]  The  plaintiff  could  not  support  this  de-  armIni 
claration,  at  the  trial,  by  producing  a  foreign  bill.  [Parkey  B. 
— Admitting  that  you  could  not  plead  that  this  was  a 
foreign  bill,  how  can  you  plead  that  it  is  an  inland  bill  ?] 
This  declaration  is  according  to  the  form  given  by  the  Rule 
of  Trinity  Term,  1  Wm.  4,  for  declaring  on  an  inland  bill. 
There  is  no  form  of  declaration  on  a  foreign  bill,  but  the 
Rule  provides,  that  "  declarations  on  foreign  bills  may  be 
drawn  according  to  the  principle  of  those  forms,  with  the 
necessary  variations."  If  a  plaintiff  were  to  allege  in  his 
declaration  that  he  made  a  contract,  which,  according  to 
the  law  of  England,  only  required  certain  formalities,  but 
which,  by  the  foreign  law,  would  not  be  valid,  unless  cer- 
tain other  requisites  were  complied  with ;  how  could  the  de- 
fendant take  advantage  of  the  mode  of  declaring,  except  by 
pleading  that  the  contract  was  not  made  in  England,  but 
in  a  foreign  country?  If  this  be  a  foreign  contract,  a 
special  plea  of  the  defendant's  bankruptcy  would  afford  no 
answer  to  the  action.  [Pollock^  C.  B. — I  have  no  doubt 
but  that  it  would.  As  the  goods  of  a  bankrupt  all  over 
the  world  are  vested  in  his  assignees,  he  is  discharged  by 
his  certificate.  It  would  be  a  manifest  injustice  to  take  the 
property  of  a  bankrupt  in  a  foreign  country,  and  then  to  allow 
a  foreign  creditor  to  come  and  sue  him  here.]  In  Phillips 
V.  Allan  (o),  it  was  held,  that  the  dischai]ge  of  an  insolvent 
debtor,  upon  a  cessio  bonorum,  in  Scotland,  is  no  answer 
to  an  action  by  an  English  subject  in  this  country,  to 
recover  a  debt  contracted  in  England.  [^PoUocky  C.  B. — 
That  is  correct;  but  it  does  not  shew  that  an  English 
certificate  is  not  an  answer  to  every  contract  by  the  bank- 
nipt  in  any  part  of  the  world.] 

As  regards  the  first  and  second  pleas,  there  is  no  au- 
thority to  shew  that  an  indorsee  is  estopped  fi-om  denying 
the  making  or  indorsement  of  a  bill  by  the  drawer.     The 

(a)  8  B.  &  C.  477  ;  See  S.  C.  2  M.  &  R.  676. 
V  F  2 


Casteique. 
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1844.  case  of  a  drawer  is  distinguishable  from  that  of  an  acceptor: 
Armani  ^^  ^^®  drawer  did  not  make  the  bill,  there  was  not  a  draw- 
ing upon  which  the  acceptance  could  take  effect.  [^Pollock, 
C.  B. — A  bill  may  be  accepted,  in  blank.]  At  any  rate,  the 
estoppel  should  have  been  pleaded,  as  in  the  case  of  San-- 
derson  v.  Collman  (a). 

DowdesioeUy  in  support  of  the  demurrer.  This  being  an 
action  on  a  contract  which  is  transitory,  the  place  of  making 
the  bill  is  fixed  in  a  particular  county,  merely  for  the  sake 
of  ascertaining  whence  the  jury  should  come.  Any  plea, 
therefore,  which  puts  that  place  in  issue  is  bad;  as  was 
decided  in  Holbech  v.  Bennett  (i),  where  a  plea  to  an  avowry 
in  replevin,  putting  in  issue  the  place  at  which  the  lease 
was  made,  was  held  to  be  bad.  The  reason  assigned  was, 
that  the  party  would  have  been  at  liberty  to  prove  a  lease 
made  elsewhere  than  the  place  alleged.  The  plea,  in  the 
present  instance,  is  objectionable  on  the  same  ground ; 
as  the  plaintiff  would  be  as  much  at  liberty  upon  this  de- 
claration to  prove  a  bill  made  in  Paris,  as  a  bill  made  at 
York,  the  venue  being  London.  That  he  would  be  entitled 
to  do  so,  is  shewn  by  Houriet  v.  Morris  {c) ;  where,  upon  a 
declaration  on  a  promissory  note,  alleged  to  have  been 
made  in  London,  the  plaintiff  was  allowed  by  Lord  EUen- 
borough  to  prove  a  note  made  at  Paris.  [Parke^  B. — The 
answer  to  that  case  would  be,  that  there  is  no  difference 
between  a  note  made  abroad  and  one  made  in  England, 
as  the  doctrine  of  protest  does  not  apply  to  an  action  against 
the  maker  of  a  note'].  That  decision,  at  least,  disposes  of 
the  argument,  that  the  plaintiff  ought  to  have  stated  the 
bill  to  have  been  made  abroad,  in  order  that  the  contract 
being  governed  by  the  lex  loci,  the  defendant  might  have 
a  defence  under  the  foreign  law.  If  he  had  any  such 
defence,  he  might  have  set  out  the  precise  place  of  making 

{a)  4  M.  &  G.  209 ;  See  S.  C.    {h)  2  Lev.  11  ;  S.  C.  2  Saund.  317. 
4  Scott,  N.  R  638.  (c)  3  Campb.  303. 
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it,  without  incurring  the  objection  of  a  variance.  Thus,  in  1814. 
an  action  for  an  assault  in  one  county,  the  defendant  may 
state  that  it  was  committed  in  another  county,  where  he 
has  a  local  justification  as  bailiff,  or  otherwise.  So  in 
Mostyn  v.  Fabrigas  (a),  the  governor  of  Minorca  might 
have  alleged  the  arrest  to  have  taken  place  there,  and 
justified  it  under  the  local  law ;  though  it  had  been  stated 
to  have  occurred  in  the  parish  of  St,  Mary-le-bow,  in  the 
ward  of  Cheap,  in  the  city  of  London.  The  ground  of 
these  decisions  is,  that  in  all  transitory  actions,  like  the 
present,  the  venue  is  mere  matter  of  supposal,  for  the  sake 
of  conformity.  The  only  question,  therefore,  is,  whether  a 
declaration  on  a  foreign  bill  of  exchange  forms  an  exception 
to  this  general  rule  ;  because,  as  against  the  drawer,  or 
subsequent  party,  it  would  be  bad  for  want  of  an  averment 
of  protest,  if  the  fact  were  truly  stated.  After  the  case  of 
Hourietv.  Morris  (i),  it  cannot  be  contended  that  it  would 
be  held  to  be  a  variance,  to  produce  a  foreign  bill  in  a  de- 
claration like  the  present,  against  the  acceptor;  and  it 
would  be  a  singular  inconsistency,  if  the  plaintiff  could 
recover  upon  a  declaration  against  him,  and  yet,  that  upon 
a  declaration  in  the  self  same  terms  against  the  drawer,  or 
subsequent  party,  the  Court  should  hold  that  there  was  a 
fatal  variance.  The  only  mode  by  which  the  defendant 
could  take  an  objection  to  the  declaration,  if  it  stated  the 
bill  to  have  been  made  abroad  and  the  protest  were  an- 
nulled, would  be  by  special  demurrer,  Salomons  y.  Stav€h/{c); 
which  shews  that  it  is  merely  matter  of  form :  yet  the  effect 
of  allowing  him  to  traverse  the  place  of  making,  would  be 
to  render  it  matter  of  substance.  All  that  the  defendant 
is  deprived  of,  is  a  mere  formal  objection,  and  not  of  any 
substantial  right ;  for  the  protest  is  part  of  the  presentment, 
and  notice  must  be  proved  under  a  traverse  of  those  facts. 
The  case  of  Rogers  v.  Stevens  (rf),  shews  that  to  be  so ;  for 
there  there  was  no  averment  of  protest  upon  a  foreign  bill ; 
and  upon  its  being  objected,  as  a  ground  of  nonsuit,  that 

(o)  1  Cowp.  161.  (c)  3  Doug.  298. 

(b)  3  Campb.  303.  (cO  2  T.  R.  713. 


Armani 
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1844.  none  was  proved.  Lord  Kenyan  thought  the  objection  was 
well  founded  and  admissible;  whereupon  the  plaintiff 
proved  facts  dispensing  with  protest  for  non  acceptance, 
and  also  proved  a  protest  for  non-payment,  and  notice  of  it 
to  the  defendant  Upon  that  proof  the  plaintiff  recovered, 
and  subsequently  retained  his  verdict  after  motion. 
[Parke,  B. — It  does  not  appear,  from  the  report  in  that  case, 
whether  the  declaration  did  or  did  not  state  the  bill  to  be 
a  foreign  bill].  It  must  be  assumed  that  it  did  not,  or  the 
defendant  would  have  demurred.  The  plaintiff  has  declared 
upon  a  bill  generally,  and  may  prove  any  bill ;  and  his  case 
ought  not  to  be  crippled  because,  by  a  general  and  wider 
mode  of  pleading,  he  has  obviated  a  special  demurrer  to 
the  mode  of  stating  a  matter  which  is  substantially  alleged. 
This  is  one  of  those  instances  in  which,  if  a  party  state  his 
case  with  greater  particularity  than  is  necessary,  he  must 
shew  that  he  has  complied  with  all  the  conditions  annexed, 
which  he  chooses  to  set  forth ;  when  he  might  have  avoided 
the  necessity  for  doing  so,  by  a  more  general  mode  of 
pleading.  But  at  all  events,  if  there  be  any  case  in  which 
this  may  be  a  foreign  bill,  and  yet  made  and  accepted  in 
London ;  the  plea  is  bad  for  describing  it  as  an  inland 
bilL  Thus  it  may  have  been  drawn  in  London,  on  a  person 
at  Paris,  and  accepted  by  his  agent  in  London,  and  so 
though  it  was  not  an  inland  bill,  it  would  still  have  been 
made  as  alleged.  There  are  also  cases  in  which  protest  is 
dispensed  with ;  and  the  inference  sought  to  be  drawn  from 
the  omission  of  protest,  that  this  is  an  inland  bill,  would 
be  unfounded.  The  acceptor  might  come  to  London,  and 
it  might  be  presented  to  him  here  when  it  became  due. 
Thus  in  Robins  v.  Gibson  (a),  it  was  held,  that  where  the 
drawer  made  a  bill  abroad,  and  returned  to  this  country 
before  it  became  due,  notice  of  protest  to  him  was 
unnecessary.  Cromwell  v.  Hynson  (6),  is  to  the  same 
effect.  To  hold  that  a  remote  indorsee  was  bound  to  state 
where  the  bill  was  drawn  or  accepted,  would  be  imposing 

(a)  1  M.  &  S.  288. 
(h)  2  Esp.  511. 
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a  great  hardship^  and  sometimes  an  impossibility;  for  it        1841. 

may  be  dated  at  some  place  bearing  a  name  which  occurs 

in  England,  a  thing  of  no  uncommon  occurrence  in  America 

and  the  Colonies.     The  plaintiiF  could  only  rely  on  the 

stamp  in  such  a  case,  but  this  might  afford  him  no  clue ; 

and  at  all  events,  stamps  are  of  modem  introduction,  and 

cannot  affect  the  rules  of  pleading.  Kearney  v.  King  (a),  was  a 

case  purely  of  variance;  the  declaration  stated  the  bill  to  be 

for  English,  whereas  it  was  for  Irish  currency,  and  was  just 

the  same  case,  as  if  it  had  misstated  the  amounts  payable 

under  it 

With  respect  to  the  estoppel,  Schultz  v.  Astley  (i),  and 
Sanderson  v.  Collman  (c),  are  authorities  that  a  person, 
by  becoming  a  party  to  a  bill,  gives  credit  to  the  signatures 
previously  attached,  and  is  estopped  from  disputing  them. 
If,  at  the  trial,  the  plaintiff  proved  the  defendant's  sub- 
sequent indorsement,  it  would  preclude  him  from  disputing 
the  fact  of  the  genuineness  of  them ;  and  being  estopped  in 
evidence,  he  is  estopped  in  pleading.  The  whole  of  the 
cases  are  cited  and  commented  upon  in  the  last  case,  and 
they  shew  how  the  Courts  have  rendered,  by  degrees,  this 
rule  more  stringent  [Polhck,  C.  B. — The  plaintiff  replied 
the  estoppel  in  that  case,  surely  you  ought  to  have  done  so 
here.]  Where  an  estoppel  appears  upon  the  declaration, 
it  is  unnecessary  to  do  so ;  thus,  a  defendant  cannot  plead 
that  the  plaintiff  nil  habuit  in  tcnementis,  if  the  demise  be 
stated  in  the  declaration  to  have  been  by  deed ;  Veale  v. 
Warner  (d).  The  plaintiff  need  not  prolong  the  pleading, 
but  may  demur  at  once,  Rowe  v.  Ames  (e). 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 
PoLiXKJK,  C.  B.     (After  shortly  stating  the  pleadings, 

(a)  2  B.  &  A.  301.  id)  1  Wms.  Saund.  323,  b. 

(6)  2  Bint{.  N.   C.  514  ;    Sec  {e)  6  M.  &  W.  7-17 ;  See  S.  C. 

S.  C.  2  Scott,  815.  «  Dowl.  750. 

(r)  4  M   &  G.  2O0. 
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1844.        his  Lordship  proceeded  thus:) — We  are  clearly  of  opinion, 
Abmani       ^^  ^°  ^^  action  against  a  drawer  or  indorser  of  a  foreign 
••  bill,  the  declaration  ought  to  state  that  it  is  a  foreign  bill ; 

as  there  are  different  consequences  resulting,  and  different 
rules  of  law  applicable  to  a  foreign  bill,  as  compared  with 
an  inland  bill.  All  the  authorities  that  bear  upon  the 
question  at  all,  are  in  favour  of  this  view.  In  the  very 
learned  book  of  Mr.  Justice  Bayley  on  bills  of  exchange, 
it  is  so  distinctly  and  expressly  laid  down  ;  and  we  cannot 
find  that  there  is  any  contrary  decision,  or  even  dictum. 
It  appears  to  have  been  the  invariable  practice  and  under- 
standing of  the  profession,  that  the  declaration  on  a  foreign 
bill,  as  against  the  drawer  or  the  indorser,  should  state  it  to 
be  a  foreign  bill.  It  seems  to  us,  therefore,  that  the 
argument  of  the  defendant  is  right ;  that  if  a  bill  be  declared 
upon,  as  against  an  indorser,  as  an  inland  bill,  it  must  be 
considered  to  have  been,  in  point  of  fact,  an  inland  bill ; 
and  the  defendant  has  a  right  so  to  treat  it,  and  to  exclude 
any  ambiguity  by  so  calling  it.  The  four  last  pleas  would, 
therefore,  be  good ;  and  upon  the  demurrer  to  them,  the 
defendant  would  be  entitled  to  judgment  The  plaintiff 
would,  therefore,  most  probably  wish  to  amend. 

With  respect  to  the  two  first  pleas,  we  should  wish  to 
look  into  the  authorities  cited  in  the  case  from  the  Court 
of  Common  Pleas  (a),  in  order  to  see  how  far  the  in- 
dorsement is  an  estoppel  between  these  parties,  if  we  be 
called  upon  to  give  any  judgment.  The  case  in  the 
Common  Pleas  did  not  distinctly  decide  that  point  All 
that  was  there  decided  was,  that  as  against  the  acceptor  of 
a  bill,  his  accepting  it  estops  him  from  disputing  the 
drawing.  At  the  same  time  it  will  be  admitted,  that  there 
can  be  no  doubt,  that  if  the  matter  of  estoppel  appear 
on  the  pleadings,  then  it  is  not  necessary  to  reply  the 
estoppel ;  but  the  party  may  avail  himself  of  it  by  demurrer. 
As  the  plaintiff  must  amend  with  respect  to  the  other  pleas, 

(a)  Sanderson  v.  CoUman,4  M.  &  G.  209. 
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he,  perhaps,  would  amend  as  to  these  also;  inasmuch  as        1844. 
they  raise  issues,  which,  (whether  it  be  competent  in  point     ^^rmahi 
of  law,  to  the  defendant  to  raise,  or  not,)  his  indorsement  »• 

is  strong,  cogent,  and  almost  irresistible  evidence  to  prove. 
Indeed,  one  can  hardly  conceive  any  state  of  facts  in  which 
a  jury  would  not  be  directed,  and  would  not  readily  adopt 
the  su^estion,  that  the  evidence  arising  out  of  the  feet  of 
the  indorsement  is  conclusive  as  to  the  drawing  and  the 
prior  indorsement.  Such  being  the  case,  the  plaintiff  may, 
if  he  wishes,  amend  with  respect  to  these  pleas  also. 

Amendment  accordingly. 


Wood  v.  Peyton. 

In  this  case  judgment  had  been  ffiven  for  the  plaintiff  on  Where jadg. 

1.       .       /   N  7    1  ,  ,         ment  had  been 

demurrer  to  a  replication  (a),  and  there  were  also  pleas  given  for  the 

upon  which  issues  were  joined.    The  plaintiff  proceeded  to  ^'JJJjii  iuoei 

trial,  and  obtained  a  verdict.     The  venire  was  only  to  try  *?  ^*''»  ^^^  ^ 

*'  '^    the  sabneqaent 

the  issues  joined.  trial  of  the 

iuoes  in  fact, 

the  plaintiff 

Humfrey  moved  for  a  rule,  calling  on  the  plaintiff  to  shew  ^^J"^  \^ 

cause  why  the  trial,  and  all  subsequent  proceedimrs,  should  ^"^  refused 
.,     ^      .  ,     .  ,  ,    ,         ,      .  toset  aside  the 

not  be  set  aside  for  irregulanty,  on  the  ground  that  the  jury  trial,  on  the 

process  was  defective.    Whenever  the  record  contains  issues  S^venire 

in  law  as  well  as  in  fact,  there  should  be  a  special  venire  J?™*®!*"  'f** 

"  tam  ad  triandum  quam  ad  inquirendum."  In  Codrington'^.  notbeinj  tam 

Lloyd  (ft),  there  were  issues  in  law  and  in  fact  upon  pleas  quam  ad  in- 

to  the  same  count,  and  the  plaintiff  obtained  judgment  on  ^*"'^"  '*™' 

the  issue  in  law,  and  then  proceeded  to  try  the  issue  in  fitct ; 

and  it  was  held,  that  the  jury  process  must  be  awarded  to 

assess  damages  on  the  issue  in  law,  as  well  as  to  try  the 

(a)  Ante,^,  172. 

(6)  8  A.  &  E.  449;  See  S.  C,  1  P.  &  D.  157. 
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1844. 


Wood 
Pkyton. 


issue  in  fact,  although  the  latter  went  to  the  whole  cause  of 
action.  There  is  no  difference  between  that  case  and  the 
[present;  except  that  there  the  application  was  to  set  aside 
the  issue  and  notice  of  trial,  here  the  motion  is  to  set  aside 
the  trial. 


Peb  Curiam  (a). — There  ought  to  be  no  rule.  It  docs 
not  appear  that  the  defendant  has  been  prejudiced  by  the 
error;  and  if  we  were  to  grant  a  rule,  the  plaintiff  might 
apply  to  amend  the  jury  process.  We  have  refused  in 
similar  cases  (6)  to  interfere.  The  defendant  may,  if  so 
advised,  bring  a  writ  of  error. 

Rule  refused. 


(a)  Pollock,  C.  B.,  Parke,  B., 
and  AldersoH,  B. 

{b)  See  Gee  v.  Swan,  1  Dowl. 
896,  N.  S. ;  S.  C.  9  M.  &  W.  685 ; 


and  Cheese  v.  Scales,  2  Dowl.  438, 
N.  S.;  10  M.  &  W.  488;  S.  C. 
In  Error,  ante,  vol  1,  p.  657  ; 
S.  C.  12  M.  &W.685. 


A  decUrattoii 
stated  that  the 
defendant 
wronrfiiHjr 
cauied  to  be 
kept  and  con- 
tinoed  large 

Soantitiesof 
irtand  rub- 
biih,  before 
then,  wronff- 
fnlljr  placed 
upon  a  public 
highway,  near 
awall  iumI  a 
canal  ;bj  means 
whereof,  the 
plahitiff,  pass- 
ing along  the 
hiffhway,  was 
induced  and 
caused  to  walk 
over  the  rub* 
bish.and  to  fall 
into  the  canal. 
Plea,  not  guilty 


GOLDTUORPE  V.  HaRDMAN. 

C/ASE.  The  declaration  stated,  that  before  and  at  the 
time  of  the  committing  of  the  grievance,  &c.,  there  was  a 
certain  common  and  public  highway,  for  all  the  subjects  of 
otu*  Lady  the  Queen  to  pass  and  repass,  at  their  free  will 
and  pleasure,  &c. :  yet  the  defendant,  well  knowing  the 
premises,  wrongfully  and  injuriously  caused  to  be  kept  and 
continued  divers  large  quantities  of  materials,  dirt,  and 
rubbish  before  then,  wrongfully  and  injuriously  put  and 
placed  in  and  upon  the  said  common  and  public  highway, 
near  and  at  the  side  of  a  certain  wall  then  standing  and 
being  near  to,  and  on  the  side  of  the  said  highway,  and 
near  to  a  certain  canal  of  water :  by  means  whereof,  after- 
wards, to  wit,  on,  &C.,  to  wit,  in  the  night,  the  plaintiff  then 
lawfully  going  and  passing  in  and  along  the  said  highway, 

:   HeUf  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good. 
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was  induced  and  caused  to  walk  and  pass  on  and  along,        1844. 
and  over  the  said  several  quantities  of  materials,  dirt,  and   ^^^[^^^ 
rubbish ;  and  also  to  slip  and  fall,  and  did  then  slip  and  &U  c* 

over  the  said  wall  on  to  the  said  earth,  and  the  stones  and 
soil  thereof,  and  thence  into  the  said  canal ;  whereby,  && 
Plea,  not  guilty. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  York 
Summer  Assizes,  when  a  verdict  was  found  for  the  plaintiff. 

fF.  H.  Watson  moved  to  arrest  the  judgment,  and  argued 
that  the  declaration  was  bad ;  inasmuch  as  it  was  consistent 
with  every  allegation,  that  the  accident  arose  from  the 
plaintiff's  negligence,  and  that  he  might  have  avoided  it 
by  ordinary  care ;  Butterfield  v.  Forrester  (a),  Marriott  v. 
Stanlet^(b). 

Cur.  ado.  vult. 

On  a  subsequent  day, 

Pollock,  C.  B.,  after  stating  the  declaration,  said — On 
the  face  of  this  declaration  there  is  a  clear  statement  of 
injury,  followed  by  damages  to  the  plaintiff;  and,  therefore, 
the  declaration  may  be  supported.  It  is  averred  that  the 
materials  were  wrongfully  kept  and  continued  by  the  de- 
fendant upon  the  highway ;  by  means  whereof,  the  plaintiff, 
whilst  lawfully  walking  along  the  highway,  was  caused  to 
walk  on  and  over  the  materials,  and  to  Ml  into  the  canal. 
We  can  sec  no  distinction  between  this  case  and  that  of  a 
man  who  drives  his  carriage  over  a  heap  of  rubbish,  laying 
in  the  highway,  and  upsets  the  carriage.  Whether  the 
plaintiff  could,  by  ordinary  care,  have  avoided  the  accident, 
has  been  decided  by  the  jury. 

Rule  refused. 

(a)  11  East,  60. 

(6)  1  M.  &  G.  568  ;  S.  C.  1  Scott,  N.  R.  392. 
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Turner  t;.  Parker. 

A  defendant       ^  ^^  defendant  in  this  case  had  been  arrested,  and  was 
i^SfSfi*"^     in  custody,  on  the  27th  of  April,  1843,  by  virtue  of  a  writ 

capias  iaraed     of  capias  issued  by  order  of  a  Judge.     At  the  same  time  a 

by  order  of  a  ,      ^  T  •        « 

Jndge,  is  not     wnt  of  summons  was  served  upon  him,  but  no  further  pro- 

d2Si^S.%  ceedings  had  been  taken. 

reason  of  the 

plaintiff  not 

bavinffde.  Hance  now  moved  for  a  rule  to  shew  cause  why  the 

him  wi£n  a     defendant  should  not  be  discharged  out  of  custody,  on  the 

^er^wse    ground  that   the   plaintiflF  had  not  declared  against  him 

»  ^^prooeed     within  a  year.    He  referred  to  the  rule  of  H.  T.,  2  Wm.  4, 

c7 nonpros.      r.  35,  which  provides  that  a  plaintiff  shall  be  deemed  out 

of  Court,  unless  he  declare  within  a  year  after  the  process 

is  returnable.     [Parke^  B. — The   defendant   should  have 

proceeded  to  sign  judgment  of  non  pros.]     He  had  not 

appeared  to  the  action,  and  was,  therefore,  not  in  a  situation 

to  do  so.  \^Gumey^  B. — Then  he  cannot  apply  to  the  Court 

now.] 

Per  Curiam  (a). — The  present  writ  of  capias  is  wholly 
collateral  to  the  action,  and  a  party  arrested  under  it  cannot 
be  considered  in  custody  on  process  in  the  ordinary  sense. 
The  defendant  can  only  procure  hb  discharge  by  obtaining 
judgment  of  non  pros. 

Rule  refused  (6). 

(fl)  ParU,  B.,  and  Gwmey,  B.        Vol.  1,  p.  866,  and  Walker  v.  De 
(6)  See  Ireland  v.  Berry,  ante,      Richment,po$t, 
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sr^ 

Whitmore  and  Another,  Assignees  of  John  and  James 
Shurry,  Bankrupts,  v.  Black,  and  Another. 

1  ROVER  by  the  plaintiffs,  as  assignees  of  John  and  B? thetemii 
James  Shurry,  bankrupts.  The  defendants  paid  Xh  into  pleader  rale, 
Court,  and  pleaded  no  damages,  ultra ;  upon  which  issue  j^ue  iras  S. 

At  the   trial,   before   PoUocky  C.   B.,   at   the   London  the  execution 

Sittings  after  last  Trinity  Term,  it  appeared  that,  in  the  piaintift,  and 

year  1839,  the  bankrupts  being  indebted  to  the  defendants,  of^^J^S^ 

had  given  to  them  a  warrant  of  attorney,  upon  which  judgment  •»  ^®^®3^**' 

was  entered  up  on  the  17  th  June  in  the  same  year.     On  the  title  to  certain 

21st  June,  the  fiat  issued,  and  on  the  25th,  the  defendants  S^deriTwiitof 

issued  a  fieri  facias,  and  levied  on  the  goods  of  the  bank-  Jhrriff^'ii^* 

rupts.     Notice  having  been  given  to   the   sheriff  not  to  ^^n^  to  aell 

toe  fFooQa*  and 
sell,  he  applied  for  relief,   under  the    Interpleader  Act,  pay  the  pro- 

when  an  order  was  made  by  Patteson^  J.,  that  the  goods  CourtTtoabide 

should   be    sold,    and   the    money   bromrht    into    Court,  *h«e^«n*-  The 

•^  ^  assignees  made 

and  that  an  issue  as  to  the  title  of  the  goods  should  be  no  objection  to 

tried,  in  which  the  execution  creditors  were  to  be  plaintifis,  The  execution 

and  the  assignees,  defendants.     The  assignees  made  no  ob-  ^^jl^g^gibi^^" 

jection  to  this  mode  of  disposing  of  the  property,  and  the  ^^^^  their 

goods  were  accordingly  sold  by  auction  ;  but  fetched  far  less  that  in  an 

than  their  alleged  value.  The  execution  creditors  afterwards  them^lw^e* 

abandoned  their  claim  to  the  goods,  and  the  proceeds  of  Jl^^^^f^ 

the  sale  were  paid  out  of  Court  to  the  assignees.     The  difference 

,  ,  ,        i.V*»  1        between  the 

present  action  was  brought  to  recover  the  difference  be-  amount  for 

tween  the  alleged  value  of  the  goods  at  the  time  of  the  seizure  ^^  ^^^^ 

in  execution,  and  the  amount  produced  by  the  sale.     The  *n*^!|?^^*'**f 

learned  Judge  directed  the  jury,  that  if  they  thought  that  the  junr  were* 

the  sale  was  fair,  and  bona  fide,  they  ought  to  find  a  ver-  S^tdf  J, 

diet  for   the   defendants.     The  jury   found   for  the   de-  S^'^S^to^* 

fendants,  and  leave  was  reserved  for  the  plaintiffs  to  move  consider, 

,.       «       ,  ^  ,1  .1    whether  the 

to  enter  a  verdict  for  them,  for  an  amount  to  be  determined  sale  was  a  fair 

and  bon^  fide 
sale  ;  and  if  so, 
to  assume  that  the  amount  realised  by  it,  was  the  real  value  of  the  goods. 
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Whitmore 
and  Another 

V. 

Black 
and  Another. 


by  an  arbitrator,  if  the  Court  should  think  them  entitled 
to  recover. 

Humfrey  now  moved  accordingly.  The  plaintiffs  are 
entitled  to  recover  the  difference  between  the  real  value  of 
the  goods  and  the  amount  produced  by  the  sale.  The  de- 
fendants, by  abandoning  their  claim,  have  admitted  that 
they  had  no  title  to  the  goods.  In  Ghspoole  v.  Young  {a\ 
it  was  held,  that  a  sheriff,  who  wrongfully  seized  the  goods 
of  a  stranger,  was  liable  in  trover  for  the  value  of  the  goods, 
although  it  exceeded  the  price  for  which  it  was  sold.  Clark 
v.  Nicholson  (J),  is  an  authority  to  the  same  effect  [PoUocky 
C.  B.— In  Glaspook  v.  Young y  the  party  whose  goods  were 
seized  was  under  no  obligation  to  sell  them,  and  was  there- 
fore entitled  to  be  placed  in  the  same  situation  as  when  the 
goods  were  taken ;  but  here,  the  assignees  were  bound  to 
sell  the  goods,  and  if  they  considered  that  a  sale  by  auction 
was  ruinous,  they  should  have  interposed  when  the  matter 
was  before  the  Judge.  In  the  course  of  my  experience,  I 
never  knew  a  case  in  which  the  plaintifls  had  recovered, 
under  circumstances  like  the  present]  The  defendants 
have  committed  a  tortious  act,  and  are  answerable  in 
damages. 


Parke,  B. — The  question  was  properly  left  to  the  jury, 
and  there  is  no  ground  for  a  rule.  There  is  a  distinc- 
tion between  the  case  of  an  individual  whose  goods  are 
wrongfully  seized,  under  an  execution,  and  that  of  the 
assignees  of  a  bankrupt;  for  it  must  always  be  borne  in 
mind,  that  the  latter  are  bound  to  sell  the  goods.  The 
measure  of  damage  is  the  value  of  the  goods  at  the  time  of 
the  conversion.  Then,  if  the  assignees  are  bound  to  sell,  the 
value  is  only  what  the  goods  would  fetch  at  a  fair  and  bona 
fide  sale.  The  jury  were  directed  to  consider  whether  the 
sale  was  fair  and  bona  fide,  and  they  found  that  it  was. 


(a)  9  B.  &  C.  696 ;  4  M.  &  R.  533. 


(6)  6C.&P.  712. 
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As  the  goods  were  disposed  of  in  the  same  way  as  the 
assignees  would  have  sold  them,  there  can  be  no  ground  for 
this  motion. 

GrRNEY,  B. — I  am  of  the  same  opinion.  As  the  plain- 
tiffs, when  they  were  before  the  Judge,  made  no  objection 
to  the  mode  of  selling  the  property,  they  have  no  ground 
for  complaining  that  the  amount,  realised  by  the  sale,  has 
been  taken  by  the  jury  as  the  fair  value  of  the  goods. 
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^ V ' 

Whitmoeb 
and  Another 

V. 

Black 
and  Another. 


RoLFE,  B.  concurred. 

Pollock,  C.  B. — This  discussion  has  been  created  by 
the  uncertainty  of  the  meaning  of  the  word  "  value."  To 
a  person  who  wishes  to  have  the  use  of  goods,  it  is  evident 
that  their  value  must  be  greater,  than  to  a  person  who  wishes 
to  dispose  of  them.  The  assignees  of  a  bankrupt  must 
part  with  the  property,  therefore  its  value  is  what  it  will 
fetch  at  a  fiEiir  and  bona  fide  sale.  In  this  case,  there  is  the 
additional  fact,  that  the  assignees  permitted  the  order  for 
the  sale  to  be  made,  without  calling  the  Judge's  attention 
to  the  circumstances,  that  it  might  be  attended  with  loss; 
though  I  do  not  decide  on  that  ground.  The  Courts  have 
adopted  this  maxim,  that  where  there  is  a  reasonable  and 
proper  sale,  it  is  a  fair  criterion  of  the  value  of  the  goods  to 
the  assignees. 

Rule  refused. 


Hopkins  v.  Freeman. 

1 N  this  case,  the  defendant  having  been  sued  for  a  debt  A  defendant 
under  20/.,  consented  to  a  Judge's  order  for  payment  of  under  20/., 
debt  and  costs  by  instalments,  and  in  default  of  payment  jJJ^»J^^* 

for  payment  of 
debt  and  costs,  and,  in  default,  the  plaintiff  to  be  at  liberty  to  siffn  jud^ent  Some  instalments 
were  paid ;  but  the  defendant  having  afterwards  made  default,  the  plaintiff  signed  judgment  for 
the  sum  due  and  costs  (which  exceeded  20/. )  and  brought  an  action  on  the  judgment :  Hdd, 
that  the  Court  had  no  power  to  interfere,  under  the  7  &  8  Vict.  c.  96. 


Freeman. 
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1844.        of  any  instalment,  the  plaintiiF  was  to  be  at  liberty  to  sign 
^'^"^'^  judgment  for  the  whole.     Some  of  the  instalments  were 

paid,  but  the  defendant  having  subsequently  made  defiunlt, 
the  plaintiff  entered  up  judgment  for  the  amount  then  doe, 
and  costs,  (which  exceeded  202^,)  and  brought  an  action  oo 
the  judgment. 

Pearson  moved  for  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  all  further  proceedings  in  the  action  shoold  not 
be  stayed.     The  57th  section  of  the  7  &  8  Vict  c.  98, 
enacts,  that  after  the  passing  of  that  act,  no  person  shall  be 
taken  in  execution  upon  any  judgment  ^^  in  any  action  far 
the  recovery  of  any  debt,  wherein  the  sum  recovered  shall 
not  exceed  the  sum  of  20L,  exclusive  of  the  costs  recovered 
by  such  judgment"     This  is  an  attempt  to  evade  the 
provisions  of  that  statute ;  for  it  is  evident  that  the  object 
of  the  plaintiff  is  to  take  the  defendant  in  execution.    An 
action   on   a  judgment    has  always  been  considered  an 
oppressive  proceeding.     In   Williams  v.    Thacker  (a),  pro- 
ceedings on  a  bail  bond  were  set  aside,  because  the  bond 
was  given  in  a  second  action  for  the  same  cause,  althoogfa 
the  first  action  had  been  non-prossed  :  the  Court  there 
said,  that  '^  a  second  action  for  the  same  cause,  must  always 
be  deemed  vexatious,  unless  the  contrary  be  shewn." 

Pollock,  C.  B. — We  cannot  deprive  the  pkiintiff  of  his 
right  of  action.  You  must  wait  until  he  takes  the  defendant 
in  execution ;  although  I  do  not  say  that,  even  then,  he  will 
be  entitled  to  relief.  The  recent  act  of  Parliament  has  no 
words  to  meet  this  case. 


Rule  refused  {b). 

sedasimili 

owing  Ten 

{b)  The    Court    of    Common      of  Joseph  v.  Bmxtm. 


(a)  1  B.  &  B.  514;  See  S.  C.      Pleas  refused  a  similar  applicttioD 
4  Moore,  294.  in  the  following  Term,  in  the  case 


k 
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Anslow  v.  Coopeb. 

'I^STONE  moved  for  judgment  as  in  case  of  a 
upon  an  affidavit  which  stated,  '^that  issue  was 
on  the  12th  of  December,  1843,  and  that  the 
had  not  yet  proceeded  to  trial."  It  did  not  appear 
"  the  cause  were  a  town  or  a  country  cause ;  and  it 
ecm,  from  the  observations  in  the  Court  of  Common 
n  Withers  v.  Spooner  (a),  that  the  affidavit  should,  in 
S  state  where  the  venue  was  laid. 

KB80N,  B. — In  either  case  the  defendant  would  be 
to  move.  It  is,  therefore,  unnecessary  to  state 
r  this  be  a  town  or  a  country  cause,  as  the  Court 
kc  judicial  notice  that  the  application  is  not 
ire. 


1844. 


An  afBdayit  in 
support  of  A 
rale  for  judg- 
ment as  in  case 
of  a  nonsuit, 
need  not  state 
whether  the 
cause  is  a  town 
or  country 
cause ;  if  it 
appear  that 
issue  were 
joined  at  such 
a  period,  that 
in  neither  case 
the  motion 
would  be 
premature. 


Curiam. 


Dowl.  884,  N.  S.;  See 
kott,  N.  R.  164;  5M. 


Rule  nisi  (ft). 

{b)  The   rule  was  afterwards 
made  absolute. 


JOTNES  V.    COLLINSON. 

'PLE  had  obtained  a  rule,  calling  on  the  plaintiff  to  An  affidavit  in 
lose  why  he  should  not  give  security  for  costs.  The  JUfJiSJ^g^ity 
s  obtained  on  the  affidavit  of  the  defendant,  which  ^OJ^  ?<»*•»     , 

statinff  that  the 

'*  that  he  has  been  informed,  and  verily  believes,  plaintiffresides 

e  residence  of  the  plaintiff  is  at  Glasgow,  in  the  dicUon  of  tbe"* 

m  of  Scotland ;  and  that  he  now,  as  this  deponent  ^J^'J*" 

&n  informed,  and  verily  believes,  resides  there,  out  in/ormtdand 

arisdiction  of  this  Court."  insulBoient: 

and  inch  appli* 
cation  beinff 
d  on  account  of  a  defective  affidavit,  cannot  afterwards  be  renewed  upon  an  amend 


II. 


G   G 


J).    &   L. 


'*— s/ 

HorcisES 
FrnxXMAV. 
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1844.  of  anj  instaiineDt,  the  pUintiff  was  to  be  at  liberty  to  sign 
judgment  for  the  whole.  Some  of  the  mstadments  were 
paid,  bat  the  defendant  baring  sobseqoentiT  made  de&olt, 
the  plaintiff  entered  op  judgment  for  the  amount  then  due, 
and  costs,  (which  exceeded  20L,,  and  brought  an  action  on 
the  judgment. 

Peanam  mored  for  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  all  further  proceedings  in  the  action  should  not 
be  sUyed.  The  57th  section  of  the  7  &  8  Vict.  c.  96, 
enacts,  that  after  the  passing  of  that  act,  no  person  shall  be 
taken  in  execution  upon  any  judgment  ^*  in  any  action  for 
the  recoTery  of  any  debt,  wherein  the  sum  recorered  shall 
not  exceed  the  sum  of  202.,  exclusire  of  the  costs  recorered 
by  such  judgment."  This  is  an  attempt  to  erade  the 
provisions  of  that  statute ;  for  it  is  evident  that  the  object 
of  the  plaintiff  is  to  take  the  defendant  in  execution.  An 
action  on  a  judgment  has  always  been  omsidered  an 
opfwessive  proceeding.  In  HWiams  t.  Thadttr  (a),  pro- 
ceedings on  a  bail  bond  were  set  aside,  because  the  bond 
was  given  in  a  second  action  for  the  same  cause,  althoi^ 
the  first  action  had  been  non-prossed :  the  Court  there 
said,  that  ^  a  second  action  for  the  same  cause,  must  always 
be  deemed  vexatious,  unless  the  contrary  be  shewn." 

Pollock,  C.  B. — We  cannot  deprive  the  plaintiff  of  his 
right  of  action.  You  must  wait  until  he  takes  the  defendant 
in  execution ;  although  I  do  not  say  that,  even  then,  he  will 
be  entitled  to  relief  Tlie  recent  act  of  Parliament  has  no 
words  to  meet  this  case. 


Rule  refused  {b\ 

sedasiiDiUu 
owing  Tern: 
{h)  The    Court    of    Common      of  Joweph  r.  JB«ir/oii. 


(fl)  1  B.  &  B.  514;  See  S.  C.      Pleas  refused  a  sunilar  application 
4  Moore,  294.  in  the  following  Term,  in  the  case 


MICHAELMAil   TERM,   8    VICT.  449 

1844. 


AnsLOW  V,  COOPEB.  ^^ 

JtM  URLSTONE  moved  for  judgment  as  in  case  of  a  An  afBdayit  in 
ooosuit,  upon  an  aflBdavit  which  stated,  "that  issue  was  Sfeforjudg. 
joined  on   the    12th   of  December,    1843,  and   that  the  ^"n^t?* 
plaintiff  had  not  yet  proceeded  to  trial"    It  did  not  appear  need  not  state 

.      -         ,  -  ,     whether  the 

wnether  the  cause  were  a  town  or  a  country  cause ;  and  it  cause  U  a  town 

would  seem,  from  the  observations  in  the  Court  of  Common  caww  fS^it 

Pleas,  in  fViihers  v.  Spooner  (a\  that  the  affidavit  should,  in  »PP«»'  *^ 
^  \  jy  »        ,sgue  were 

all  cases,  state  where  the  venue  was  laid.  joined  at  such 

a  period,  that 
in  neither  case 

Aldebson,  B.— In  either  case  the  defendant  would  be  J^ouW^hT 
entitled  to  move.     It  is,  therefore,  unnecessary  to  state  prwn»t«re. 
whether  this  be  a  town  or  a  country  cause,  as  the  Court 
will    take   judicial    notice    that    the    application   is  not 
premature. 


Per  Cubiam. 


Rule  nisi  (ft). 


(a)  2  Dowl.  884,  N.  S.;  See         {b)  The   rale  wu  afterwards 
S.  C.  6  Scott,  N.  R.  164  ;  5  M.      made  absolute. 
&  G.  268. 


JOYNES  V.    COLLINSON. 

M  EMPLE  had  obtained  a  rule,  calling  on  the  plaintiff  to  An  affidavit  in 

shew  cause  why  he  should  not  give  security  for  costs.    The  rofei^security 

rule  was  obtained  on  the  affidavit  of  the  defendant,  which  ^^^  «**•»     , 

statinff  that  the 

Stated,  "  that  he  has  been  informed,  and  venly  believes,  plaintiffresides 

that  the  residence  of  the  plaintiff  is  at  Glasgow,  in  the  Action  of Se*" 

kingdom  of  Scotland ;  and  that  he  now,  as  this  deponent  ^^^^J^^ 

has  been  informed,  and  verily  believes,  resides  there,  out  infonudand 
of  the  jurisdiction  of  this  Court." 


and  soch  appli* 
d  up 

VOL.    II.  G   G  1).    &   L. 


cation  beinff 
dischari^  on  account  of  a  defective  affidavit,  cannot  afterwards  be  renewed  upon  an  amended 
affidavit. 
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1844.  Pashley  shewed  CBUse.     The  affidaTit  is  insuffidenL     In 

ArchboWs  Practice  (a),  it  is  said,  ^  tluU  when  the  affidarit 
proceeds  upon  the  information  and  belief  of  the  deponent, 
it  shoold  shew  from  what  source  his  information  is  derived, 
and  upon  what  his  belief  is  founded."  It  is  no  answer  to  a 
rule  for  judgment  as  in  case  of  a  nonsuit,  that  the  plaintiff 
''  has  been  informed,  and  belicTes,"  that  the  defendant  is  in 
insolvent  circumstances,  Symes  v.  Amor  (&),  Mann  v.  Wil- 
Uamson  (c).  And  Sandy*  v.  Hohler  (d)^  expressly  decides, 
that,  in  order  to  obtain  a  rule  for  security  for  costs,  it  must 
be  positively  stated  that  the  plaintiff  is  resident  out  of  the 
jurisdiction,  and  ''  belief  to  that  effect  is  insuflScient.  This 
aflSdavit  would  be  satisfied  by  the  fact  of  the  defendant 
having  told  a  third  person  to  come  and  inform  him  that 
the  plaintiff  resided  abroad. 

Tempk,  in  support  of  the  rule.  Where  a  deponent 
speaks  to  a  fiict,  which  must  necessarily  be  more  in  the 
knowledge  of  the  other  party,  it  is  sufficient  to  depose  upon 
his  *^  information  and  belief.*' 

Parke,  B. — According  to  the  books  of  practice,  that  is 
not  enough.  There  can  be  no  difficulty  in  making  a  posi- 
tive affidavit;  for  the  defendant  has  only  to  take  out  a 
summons,  to  be  fiimished  with  the  plaintiff's  residence. 

Rule  discharged,  with  costs. 

The  defendant,  having  subsequently  delivered  pleas, 
obtained  an  order  firom  a  Judge  at  Chambers,  requiring 
the  plaintiff  to  give  security  for  costs.     Whereupon, 

PashUy  obtained  a  rule  to  rescind  the  order,  with  costs, 

(a)  p.  1018,  7th  ed.  (c)  8  Dowl.  859;  S.  C.  7  M. 

(6)  8  Dowl.  773;  S.  C.  6  M.      &  W.  145. 
&  W.  814.  (d)  6  Dowl.  274. 
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on  the  ground,  that  the  motion  having  been  once  made,  1844. 

and  reibsed,  the  defendant  had  no  right  to  bring  it  forward  j^nei 
again. 


V, 
COLLINBON. 


Temple  shewed  cause ;  and  contended  that  the  applica- 
tion was  not  the  same,  being  on  an  amended  affidavit. 

Parke,  B. — The  rule  has  been  already  disposed  of  on 
the  ground  of  the  defect  in  the  affidavit,  and  the  Court 
ought  not  again  to  entertain  the  motion.  If  the  Court 
ought  not  to  do  so,  much  less  ought  a  Judge  at  Chambers. 
There  is  a  Rule  of  the  Court  of  King's  Bench,  Hilary 
Term,  3  Jac.  1,  which  orders,  '^  that  if  any  case  shall  first 
be  moved  in  Court,  in  the  presence  of  the  counsel  of  both 
partieS)  and  the  Court  shall  then  thereupon  order  between 
those  parties ;  if  the  same  cause  shall  again  be  moved,  con- 
trary to  that  rule  so  given  by  the  Court,  then  an  attach- 
ment shall  go  against  him  who  shall  procure  that  motion 
to  be  made,  contrary  to  the  Rule  of  the  Court  so  first 
made :  and  that  the  counsel  who  so  moves,  having  notice  of 
the  said  former  Rule,  shall  not  be  heard  here  in  Court 
in  any  cause  in  that  Term  in  which  that  cause  shall  be  so 
moved,  contrary  to  the  Rule  of  Court  in  form  aforesaid." 

Rule  absolute  (a). 

(a)  Tidd's  Prac.  506,  9th  ed.  temRailway  Company, ante,Vol.  I, 

Cotjpery.Jagger,\Chii.Kep,44S.  p.    874.      See    also   Withers  v. 

PhiUips  V.  fVeyman,  2  Chit.  Rep.  Spomer,  ante,  Vol.  1,  p.  17 ;  S.  C. 

265.  InmHellyery,  Snook, Ibid.;  6  Scott.  N.  R.  692;  5  M.  &  G. 

and  The  Queen  v.  The  Great  Wes-  721. 
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184t. 

*^ — V — '       Nicholas  Perry  and  Susannah,  his  Wife,  v.  Richard 
Mitchell,  Administrator  of  John  Mitchell  (a). 

In  an  action  on  DeBT.  The  declaration,  in  substance,  stated,  that  the 
declaration  plaintiflF,  Susannah,  was  one  of  the  next  of  kin  of  John 
^^^  to*be  Mitchell,  deceased,  who  died  intestate,  and  that  the  plaintiff, 
made  "of  and   Nicholas,  was  entitled  to  a  portion  of  the  effects  of  the  said 

conccrnmp^  the  '  * 

premises  *»  John  Mitchell,  in  right  of  his  wife ;  that  differences  and 
out  tfe  §ub-  disputes  had  arisen  between  the  plaintifis,  and  divers  other 
Iiwd?n*tera8.  persons,  and  the  defendant,  as  to  the  amount  and  value  of 

ThesubmiMion  the  estate  and  effects  of  the  said  John  Mitchell,  which  had 
recited,  that  the  ,    ,  i  /• 

parties  thereto  coDie  to  the  hands  of  the  defendant  as  administrator  thereof; 

imdcntitled^  and  that  in  order  to  prevent  litigation,  the  plaintiflfe,  defend- 

th^^niir  *°^»  *^^  certain  other  persons,  by  a  certain  agreement  in 

effects  of  M.,  writing,  made  between  the  defendant,  therein  described  as 

testate ;  that  one  of  the  next  of  kin,  and  administrator  of  the  goods,  &c.,  of 

M*  "n*Ut^  John  Mitchell,  deceased,  of  the  first  part,  Nicholas  Perry, 

tl^^'cJ^  and  Susannah,  his  wife,  of  the  second  part,  J.  Glanville,  of 

corn,  imple-  the  third  part,  and  T.  R.,  J.  B.,  &c.,  of  the  fourth  part, 

mentsofbus-  ,,  .      ,  i   •  i  •■ 

bandry,  house-  mutually  agreed,  that  every  claim,  demand,  controversy, 
fmiturefand  qucstion,  difference,  and  dispute,  which  had  arisen,  or 
*^SS^^ '     should  thereafter  arise,  between  the  several  parties  thereto, 

that  differences  '  . 

of  opinion  bad  respectively,  touching  or  concerning,  amongst  other  things, 
the  value  of  the  matters  and  things  in  relation  to  their  said  several 
cattle^c^***^^'  shares,  claims,  or  demands,  in,  to,  upon,  or  out  of  the 
(not  naming     estate  and  effects   of  the   said  John   Mitchell,  deceased, 

the  debts) ; 

and  that  it  was  should  be   paid.  Settled,  and  adjusted  in  every  respect, 

aprccd  to  refer 
all  disputes 

between  the  (a)  Thii  case  wai  decided  in  Hilary  Term,  but  has  been  hitherto 

parties  to  arbi-  unavoidably  postponed, 
tration.    The  '  ^      ^ 

award,  which 

was  made  **  touching  and  concerning  the  matters  in  difference,'*  found  that  the  defendant,  who 
was  the  administrator  of  M.,  had  moneys,  farm  stock,  cattle,  com,  &c  of  M.,  to  the  value  of  926/., 
(but  did  not  mention  the  effects. )  It  awarded  that  the  defendant  should  retain  a  certain  sum,  for 
the  purpose  of  paying  the  rent  and  taxes  of  certain  tenements  in  the  occupation  of  M.  at  the 
time  of  his  decease ;  and  that  the  defendant  should  pay  to  the  several  parties  their  respective 
diaiributivt  Mharu  of  the  residue  of  the  estate  of  M.  On  special  demurrer  to  the  plea,  it  was 
objected  to  the  award  that  it  was  bad,  on  the  grounds,  first,  that  the  arbitrator  bad  omitted  to 
And  the  value  of  the  **  effects,"  or  of  the  tenemenU  mentioned ;  secondly,  that  it  did  not  state 
the  amount  of  the  debts ;  and,  thirdly,  that  it  did  not  find  the  amount  of  the  distributive  shsns. 
HMt  that  upon  these  pleadings,  u  the  award  was  expressly  made  <*  of  and  concerning  tiM 
premists,"  the  Court  would  intend  that  the  arbitrator  had  adiudicated  upon  all  matters  renrred 
to  bim ;  and  that,  if  he  had  not  done  so,  the  omission  should  have  been  snewn  by  plea. 
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Perry 

and  Wife 


according  to  the  award  of  G.  L.  and  J.  P.  The  declaration  1844. 
then  alleged,  that  the  arbitrators  raade  their  award  of  and 
concerning  the  premises  so  referred  to  them,  and  thereby 
awarded  that  the  plaintiff,  Nicholas,  was  indebted  to  John  Mitchi  li.. 
Mitchell,  at  the  time  of  his  death,  in  the  sum  of  15/. ;  and 
further  found  and  awarded,  that  the  defendant,  as  such 
administrator,  at  the  day  of  the  date  of  the  said  agreement, 
had  moneys,  farm  stock,  cattle,  com,  com  in  the  ground, 
implements  of  husbandry,  household  goods,  and  furniture, 
which  were  of  John  Mitchell,  at  the  time  of  his  death,  in 
his  hands  to  be  administered,  to  the  value  of  929il  6^.  9</., 
independently  of  any  debt  or  debts  which  might  have  been 
due  and  owing  to  John  Mitchell ;  and  that  the  arbitrators 
further  awarded,  that  the  defendant,  as  such  administrator, 
should  be  entitled  to  set  off  the  said  sum  of  15/.,  against 
the  distributive  share  of  the  effects  of  John  Mitchell,  to 
which  the  plaintiff  Nicholas  was  entitled  in  right  of  his  wife; 
and  that  they  further  awarded,  that  the  defendant  should 
pay  to  the  plaintiffs,  and  the  said  other  persons,  their  dis- 
tributive shares,  and  that  upon  payment,  the  parties  should 
give  the  defendant  a  general  release.  The  declaration 
then  averred,  that  the  distributive  share  to  which  the 
plaintiff,  Nicholas,  was  entitled  in  right  of  his  wife, 
amounted  to  the  sum  of  100/. ;  and  assigned  as  a  breach, 
the  nonpayment  of  that  sum. 

The  plea  set  out  the  submission  and  award  in  hsec  verba, 
and  concluded  with  a  verification.  The  submission  recited, 
(amongst  other  things,)  that  some  of  the  parties  were 
brothers  and  sisters,  and  others  were  nephews  and  nieces 
of  the  deceased ;  that  the  estate  and  effects  of  the  deceased 
consisted  of  ^^  debts  due  and  owing  to  him  at  the  time  of  his 
death,  farm  stock,  cattle,  com,  corn  in  the  ground,  imple- 
ments of  husbandry,  household  goods  and  furniture,  and  other 
effects ;"  and  that  differences  of  opinion  had  arisen  between 
the  defendant,  and  the  several  parties  thereto  of  the  fourth 
part,  as  to  the  value  of  the  said  farm  stock,  cattle,  com,  &c., 
which  had  come  to  the  hands  of  the  defendant,  as  adminis* 
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1844.  tralor ;  and  that  the  parties  of  the  seccMid,  third,  and  fourth 
pY^^  putSy  had  matoailv  agreed  to  submit  all  matters  in  dispute, 
9ad  Wife  in  imy  matter  relating  to  the  premises,  to  arbitration.  It 
MncHELL.  then  witnessed,  that  the  defendant,  and  the  other  parties, 
agreed  with  each  other,  ^  that  no  proceedings  at  law  or  in 
equity  should  be  commenced  or  prosecuted,  but  that  all 
and  cTery  claim,  demand,  controversy,  question,  difference, 
and  dispute,  which  had  arisen,  or  should  thereafter  arise, 
between  the  several  parties  thereto  respectively,  touching 
or  concerning  the  matter  and  things  thereinbefore  men- 
tioned, or  in  relation  thereto,''  should  be  paid,  settled,  and 
adjusted,  according  to  the  arbitrament  of  two  arbitrators, 
named,  &c.  The  award  was  stated  to  be  made,  ''  touching 
and  concerning  the  matters  in  difference,  and  to  the 
arbitrators  referred  as  aforesaid,**  and  recited  the  sub- 
misrion,  and  after  awarding  respecting  certain  debts,  and 
that  the  plaintiff,  Nicholas,  was  indebted  to  the  deceased 
in  the  sum  of  15/L,  proceeded  thus: — "  And  we  do  find, 
award,  and  determine,  that  the  said  Richard  Mitchell,  as 
such  administrator  to  the  estate  and  effects  of  the  said  John 
Mitchell,  deceased,  at  the  day  of  the  date  of  the  said 
recited  agreement,  had  moneys,  farm  stock,  cattle,  com, 
com  in  the  ground,  implements  of  husbandry,  household 
goods  and  fumiture,  which  were  of  the  said  J.  Mitchell,  at 
the  time  of  his  death,  in  his  hands,  to  be  administered  to 
the  value  of  929/.  6*.  9c/.,  independently  of  any  debt  or 
debts  which  might  have  been  due  and  owing  to  the  said 
J.  Mitchell,  from  any  person  or  persons  whomsoever;  and 
we  do  order,  award,  and  determine,  that  the  said  Richard 
Mitchell  shall  be  entitled  to  retain  out  of  the  said  assets 
now  in  his  hands,  the  said  sum  of  140/.,  which  we  find  to 
be  owing  to  him  as  aforesaid  ;  and  also  the  sum  of  65/.,  for 
the  purpose  of  paying  and  discharging  the  rent,  rates,  tithes, 
and  taxes  of  all  those  tenements,  called  Mitchell  s,  &c., 
which  were  in  the  occupation  of  the  said  John  Mitchell,  at 
the  time  of  his  decease;  and  we  do  award,  order,  and 
determine,  that  the  said  Richard  Mitchell,  as  such  adminis- 
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tratoras  aforesaid,  shall  be  entitled  to  set  off  the  sum  of       1844. 
M/.,  which  we  find  to   be  owing  firom  Nicholas   Perry,     ^"jr^*^       ' 
against  the  distributive  share  to  which   he  is  entitled  in      and  Wife 
right  of  his  wife,  to  the  effects  of  J.  Mitchell;  and  we  do     Mitch fxi.. 
further  order,  award,  and  determine,  that  the  said  Richard 
Mitchell  shall  and  do,  on  the  3rd  day  of  December  next, 
pay  to  the  said  Nicholas  Perry,  and  Susannah,  his  wife, 
J.  Glanville,  &c.,*'  (naming  the  several  parties,) "  their  several 
and  respective  distributive  shares  of  the  clear  residue  of  the 
personal   estate   and   effects   of  the   said   John  Mitchell, 
deceased,   first  retaining   unto   himself,  the  said  Richard 
Mitchell,  his  own  distributive  share  of  the  said  clear  residue 
of  the  personal  estate  and  effects  of  the  said  John  Mitchell, 
deceased,  leA,  after  full  payment  of  all  the  just  and  lawful 
debts  of  the  said  John   Mitchell,  deceased,   and  of  the 
several  sums  hereby  ordered  by  us  to  be  paid." 

Special  demurrer,  assigning  for  cause,  that  the  plea 
neither  confesses  and  avoids,  nor  denies  the  matters  alleged 
in  the  declaration. 

Hugh  Hilly  in  support  of  the  demurrer.  First,  the  plea 
is  bad.  If  the  defendant  means  to  contend  that  the  award 
is  bad,  the  plea  should  have  traversed  the  fact  of  the 
making  and  publishing  the  award,  Gisbome  v.  Hart  (a). 
The  case  resembles  Muntz  v.  Foster  (6),  where,  in  an 
action  for  the  infringement  of  a  patent,  the  declaration  set 
out  the  usual  proviso  in  the  letters  patent,  that  they  should 
be  void,  unless  the  plaintiff,  within  six  months,  enrolled  a 
sufficient  specification  ;  and  then  averred  that  the  plaintiff 
did,  in  pursuance  of  the  proviso,  by  an  instrument  in 
writing,  particularly  describe  the  nature  of  his  invention, 
and  did,  within  six  months,  cause  the  said  instrument  in 
writing  to  be  enrolled.  The  plea  recited  the  proviso  con- 
tained in  the  letters  patent,  and  averred  that  the  plaintiffs 
caused  to  be  enrolled,  within  six  months,  a  certain  instru- 

(fl)  5  M.  &  \V.  50;  See  S.  C.  (A)  Ante,  Vol.  1,  p.  737;  See 

7  Dowl.  402.  S.  C.  7  Scott,  N.  R.  471. 


456  CASES  ON   POINTS  OF   PRACTICE,   EXCH. 

1844.  ment  in  writingy  in  words  and  to  the  effect  following^ 
(setting  out  the  specification) ;  and  that  the  plaintiff  caused 
to  be  enrolled  no  instrument  in  writing  other  than  and 
Mitchell,  except  the  said  instrument  thereinbefore  set  forth ;  whereby 
the  letters  patent  became  void :  and  it  was  held,  that  the 
plea  was  bad,  as  an  argumentative  denial  of  the  enrolment 
of  the  specification  alleged  in  the  declaration.  To  render 
the  present  plea  good,  it  should  have  concluded  with  a 
special  traverse.  Secondly,  the  declaration  and  award  are 
good.  The  award  which  recites  the  submission,  purports 
to  be  made  ^^  of  and  concerning  the  premises,"  and  it  ap- 
pears from  the  submission,  that  the  subject-matter  of  dispute 
was  ^^  the  value  of  the  &rm  stock,  cattle,  com,  com  in  the 
ground,  implements  of  husbandly,  household  goods  and 
furniture,  and  other  effects,  of  John  Mitchell,  which  had 
come  to  the  hands  of  the  defendant,  as  administrator." 
The  arbitrator  finds  the  amount  of  such  farm  stock,  &c., 
and  awards  that  the  defendant,  at  a  certain  time  and  place, 
shall  pay  the  distributive  shares  to  the  parties  entitled. 
Where  the  submission  was  of  all  matters  in  difference,  an 
award  of  so  much  to  be  paid  by  the  defendant  to  the  plain- 
tiffs, on  their  banking  account,  and  for  which  sum  the 
plain  tifis  were  to  give  the  defendant  a  release,  has  been 
held  good,  Ingram  v.  Milnes  (a).  [Parke,  B.— Should  not 
the  award  have  directed  how  much  is  to  be  distributed  to 
each  of  the  respective  parties.]  The  Statute  of  Distribu- 
tions will  point  out  the  share  which  each  is  to  take. 
[Parkty  B. — In  order  to  warrant  the  direction  for  payment 
of  the  distributive  shares,  they  must  &U  within  the  general 
description  "of  all  matters  in  difference  relating  to  the 
premises."]  If  the  award  be  certain  on  the  fece  of  it,  un- 
certainty will  not  be  assumed,  Cargey  v.  Aitckeson  {b).  It 
does  not  appear  that  there  was  any  dispute  as  to  the 
amount  of  the  distributive  shares,  and  if  there  were,  that 
fact  should  have  been  shewn  by  plea.     [Aldersouy  B. — In 

(«)  8  East,  445.  &  R.  433 ;  In  error,  2  Bing.  199 ; 

{b)  2  B.  &  C  170i  S.  C.  3  D.      S.  C.  9  Moore,  381. 


MICHAELMAS   TERM^    8   VICT.  457' 

Cargey  y,  Aitcheson,  there  was  an  award  of  a  given  sum :  I        1844. 
agree  that  in  such  case  there  is  every  intendment  that  such        p^ry 
sum  is  to  be  paid.]     Where  there  was  a  submission  con-      "^  ^>'« 
ceming  all  controversies  relating  to  a  certain  voyage,  and     Mitchell. 
the  award  directed  that  one  party  should  pay  his  share  of 
the  expenses  of  the  voyage,  and  allow,  on  account,  his  pro- 
portion of  the  loss  which  should  happen  to  the  ship  during 
the  voyage,  such  award  was  held  good,  for  these  expenses 
and  losses  might  be  reduced  to  a  certainty.     RoH  Abr.  tit. 
*^  Arbitrement,'*  (H)  14.     [Alderson^  B.  —  Could  an  action 
be  maintained  on  that  award?]     If  the  declaration  alleged 
that  the  total  amount  of  the  loss  was  so  much,  and  the 
total  amount  of  the  expenses  so  much,  that  would  be  good, 
unless  it  were  shewn  by  plea  that  there  were  controversies 
as  to  those  matters.     In   Wohlenberg  v.  Sageman  (a),  an 
award,  that  two  |)ersons  should  pay  a  debt  in  proportion  to 
the  shares  which  they  held  in  a  certain  ship,  the  ratio  of 
their  shares   not  being  a  subject  of  dispute,    was   held 
sufficiently  certain. 

Dickenson^  contriL  This  case  is  distinguishable  from 
that  cited  from  Rollers  Abridgment ;  for  there  the  disputes 
were  between  plaintiff  and  defendant  only ;  here  the  in- 
terests of  various  other  parties  are  involved.  This  award 
is  uncertain  on  the  fiice  of  it ;  for  it  appears,  by  the  recital, 
that  there  were  "  other  effects,"  the  value  of  which  has  not 
been  determined  by  the  arbitrator.  The  term,  "  other 
effects,"  must  mean  effects  ejusdem  generis,  Clark  v.  Gas- 
karth  {b) ;  therefore,  the  arbitrator  has  not  found  the  value 
of  all  the  personal  estate  and  effects  which  have  come  to 
the  hands  of  the  defendant.  It  also  appears,  by  the  award, 
that  there  were  leasehold  tenements,  respecting  which  he 
has  not  adjudicated.  Another  objection  to  the  award  is, 
that  it  appears  that  certain  debts  were  owing  to  the  de- 
ceased, but  the  arbitrator  has  omitted  to  find  their  amount. 
The  award  is  also  bad,  on  the  ground  that  it  does  not  state 

(a)  6Taunt.  254  ;  S.  C.  1  Marah.  (ft)  8  Taunt.  431 ;  S.  C.  2  Moore, 
579.  491. 
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the  amount  of  the  distributive  shares  of  each  of  the  next  of 
kin.  The  cause  of  action  arises  upon  an  award  in  respect 
of  a  difierence  as  to  the  distributive  shares,  and  such 
matter  has  not  been  determined  by  the  arbitrator. 


Hugh  Hill  replied. 


Cur.  adv.  vulL 


The  judgment  of  the  Court  was  afterwards  delivered 
by 

Parke,  B. — The  question  in  this  case  arose  upon  a 
special  demurrer  to  a  plea.  The  declaration  was  in 
assumpsit  on  an  award,  by  which  the  defendant,  the 
administrator  of  one  J.  Mitchell,  deceased,  was  ordered  to 
pay,  at  a  certain  time,  to  the  plaintiffs,  N.  Perry,  and  wife, 
the  wife's  share,  under  the  Statute  of  Distributions ;  and  the 
breach  assigned  was  the  nonpayment  of  that  share.  The 
plea  stated  the  submission  and  the  award  ftilly,  and  was 
demurred  to  specially,  on  the  ground  that  it  neither  denied 
nor  confessed  the  allegations  in  the  declaration.  Mr.  HiUy 
however,  in  the  course  of  his  argument  for  the  plaintiff, 
waived  that  objection ;  and  the  question  to  be  decided  by 
the  Court  is,  whether,  comparing  the  award  and  the  sub- 
mission, as  set  out  in  the  plea,  the  award  is  bad.  [His 
Lordship  then  stated  the  submission  and  award.] 

The  objections  made  to  the  award,  were,  that  it  was  not 
final :  First,  because  it  did  not  ascertain  the  value  of  all 
the  estate  come  to  the  defendant's  hands  at  the  date  of  the 
agreement ;  for  it  omitted  any  valuation  of  tlie  effects,  or  of 
the  farms,  which  it  was  said  the  deceased  held  at  the  time 
of  his  death,  the  outgoings  of  which  the  defendant  was  to 
pay:  Secondly,  because  the  award  did  not  state  how 
much  the  debts  amounted  to :  And  thirdly,  because  it  did 
not  state  how  much  was  the  plaintifis'  distributive  share. 
Upon  the  first  view  of  this  award,  some  of  the  objections, 
particularly  the  last,  seemed  to  be  entitled  to  great  weight ; 
but,  upon  consideration,  wc  think  that  none  of  them  can 
]yc  supported  upon  the  present  plcadinprs.     This  award  is 
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expresaly  made,  of  and  canceminff  the  premises  submitted  to 
the  arbitrators.  The  rule  on  this  subject  is  distincdy  laid 
down  in  the  second  resolution  in  Bcupole^s  case  {a\  and  is 
this :  "  That  where  it  appears,  by  the  award,  that  it  was 
made  de  praemissis,  these  words  imply  that  the  arbitrator 
has  made  an  arbitrament  of  all  that  has  been  referred  to 
him,  and  so  it  shall  be  intended,  until  the  contrary  be 
shewn  and  alleged  by  the  other  party.'*  This  rule  has 
always  been  followed,  and  was  acted  upon  in  the  case  of 
Cargey  v  Aitcheson  (£),  which  was  relied  upon  by  the 
plaintiff's  counsel,  on  the  argument  of  the  case.  The  ap- 
plication of  this  rule,  in  the  present  instance,  answers  all 
the  objections.  First,  the  arbitrators  have  ascertained  the 
value  of  the  farm  stock,  cattle,  corn  in  the  ground,  &c., 
and  also  the  moneys  received  by  the  defendant  at  the  date 
of  the  agreement ;  and  we  cannot  intend  that  there  were 
any  other  "  effectsy'*  besides  the  farm  stock,  and  other 
enumerated  articles.  As  to  the  objection  that  the  intestate 
had  a  farm,  because  the  outgoings  of  it  are  ordered  to  be 
paid  by  the  defendant;  the  answer  is,  that  it  does  not 
appear  that  he  had  any  termy  or  estate  in  the  land,  in  his 
occupation,  which  could  be  valued ;  but  that  he  occupied 
merely.  Secondly,  it  must  be  intended  that  there  was  no 
difference  as  to  the  amount  of  the  debts ;  because  it  is  not 
recited  in  the  agreement,  nor  stated  in  the  pleading,  that 
there  was  any.  Thirdly,  it  is  in  like  manner  not  to  be 
intended  that  there  was  any  dispute  as  to  the  amount  of 
the  distributive  share  of  N.  Perry,  in  right  of  his  wife ;  nor 
of  any  of  the  other  parties  of  the  fourth  part  It  is  not  to 
be  supposed,  that  their  degree  of  relationship,  and,  conse- 
quently, aliquot  parts  of  the  intestate's  estate,  were  not  pre- 
viously ascertained ;  nor  that  the  amount  of  the  debts  due 
from  the  intestate,  as  well  as  of  those  due  to  him,  was  not 
undisputed;  and  we  must  assume  that  the  only  question 
submitted,  (besides  those  specially  described),  was,  whether 
the  defendant  was  then,  or  at  any  certain  time,  bound  to 
pay  to  the  plaintiffs,  and  the  other  claimants,  their  ad- 
(/i)  8  Rep.  98.  a.  CA)  2  B.  &  C.  170. 
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Perry 
and  Wife 

9. 
MlTCHILL. 


mitted  portions  of  the  sum  found  by  the  award  to  be  in  the 
hands  of  the  defendant,  after  paying  the  undisputed  debts 
of  the  intestate,  and  those  found  to  be  due  to  the  particular 
creditors  named  in  the  award.  Upon  this  supposition,  the 
award  gives  a  cause  of  action  to  the  Penys ;  and  if  the  sup- 
position be  incorrect,  and  the  amoimt  of  the  Perrys'  share, 
or  any  other  matter  supposed  to  be  admitted,  were  really 
in  dispute,  the  defendant  should  have  shewn  that  by  plea, 
and  the  award  would  in  that  case  have  been  bad.  But,  in 
the  absence  of  a  plea  that  other  matters  were  in  diflTerence 
than  those  which  are  adjudicated  upon,  we  think  the 
award  good. 

Judgment  for  Plaintiff. 


Wbcrcvcr 
force  or  frmud 
ig  oied  for  the 
parpoM  of 
penrertinif^tlie 
course  of  jus- 
tice, either  bj 
the  parties,  or 
by  a  stranger  to 
the  suit,  thej 
are  liable  to  be 
attached  for  a 
contempt  of 
Court. 

A  Judge  at 
Chambers 
having  ordered 
the  plaintiff's 
attomej  to 
deliver  par- 
ticulars under 
the  2  Wm.  4, 
c.  39,  s.  17, 
the  plaintiff 
furnished  his 
attorney  with 
a  false  account: 
Sembie,  that 
the  plaintiff 
was  liable  to 
be  attached ; 
though  the 
Judge's  order 
had  not  been 
made  a  rule  of 
Court. 


Smith  qui  tarn  v.  Bond  (a). 

M  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  an  attachment  should  not  issue  against  him.  The 
action  was  brought  on  the  9  Ann.,  c.  14,  s.  2,  to  recover 
money  won  at  play;  and  at  the  trial,  a  verdict  passed 
for  the  plaintiff  for  1000/.  A  Judge's  order  had  been 
obtained  under  the  2  Wm.  4,  c.  39,  s.  17,  directing  the 
plaintiff's  attorney  to  deliver  to  the  defendant's  attorney, 
an  account  in  writing  of  the  particulars  of  the  place  of 
residence,  and  occupation  of  the  plaintiff.  Particulars  were 
accordingly  delivered,  but  which  were  afterwards  discovered 
to  contain  an  untrue  account.  It  appeared  from  the 
affidavits,  that  the  particulars  were  furnished  by  the  plaintiff 
to  his  attorney;  and  that  the  latter,  at  the  time  he  de- 
livered them,  had  no  knowledge  that  they  were  untrue. 

Lush  shewed  cause.  The  plaintiff  is  not  liable  to  an 
attachment :  first,  he  is  not  the  party  enjoined  by  the  order 
to  deliver  the  particulars;  and  secondly,  an  attachment 
does  not  lie  for  disobedience  of  a  Judge's  order,  unless  it 

(a)  See  this  case,  ante.  Vol.  1,  p.  287  <  S.  C.  11  M.  &  W.  326. 
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has  been  made  a  rule  of  Court.  The  order  vfas  made  under 
the  17th  section  of  the  2  Wm.  4,  c.  39,  and  as  it  was  never 
served  on  the  plaintiff,  he  was  under  no  obligation  to  obey 
it,  for  the  statute  only  applies  to  the  attorney  (a).  There 
is  no  instance  of  a  contempt,  created  by  disobedience  of  a 
Judge's  order,  unless  the  order  has  been  made  a  rule  of 
Court  IPoIhcky  C.  B. — The  jurisdiction  of  the  Masters 
in  Chancery  is  enforced  by  making  a  contempt  towards 
them,  a  contempt  of  the  Great  Seal.  It  is  not  to  be  too 
hastily  concluded,  that  the  Court  will  not  interfere,  if  the 
plaintiff  adopted  this  course  with  the  view  of  evading  the 
Judge's  order.  Where  a  Judge's  order  is  made  under  the 
authority  of  an  act  of  Parliament,  it  b  an  instrument  which 
requires  obedience ;  and  if  there  were  any  intention  on  the 
part  of  the  plaintiff  to  impose  upon  the  Court,  it  appears  to 
me  that  the  order  need  not  be  made  a  rule  of  Court.] 
This  is  not  such  a  contempt  on  the  part  of  the  plaintiff,  as 
the  Courts  have  been  accustomed  to  punish  by  attachment. 
[Aldersoriy  B. — There  are  many  cases  of  Judge's  orders, 
made  under  authority  of  acts  of  Parliament,  where  the 
Court  has  no  jurisdiction ;  for  instance,  an  order  for  the 
attachment  of  stock ;  can  it  be  said,  that  in  such  case  the 
Court  could  not  issue  an  attachment  for  disobedience  of 
the  order?]     The  meaning  of  a  "contempt"  of  Court  was 


1844. 

V 

Smith 
qui  tun 

o. 
Bond. 


(a)  It  enacts,  **  That  every  at- 
torney whose  name  shall  be  in- 
dorsed on  any  writ  issued  by 
authority  of  this  act,  shall,  on 
demand  in  writing  made  by  or  on 
behalf  of  any  defendant,  declare 
forthwith  whether  such  writ  has 
been  issued  by  him,  or  with  his 
authority  or  privity;  and  if  he 
shall  answer  in  the  affirmative, 
then  he  shall  also,  in  case  the 
Court  or  any  Judge  of  the  same, 
or  of  any  other  Court  shall  so 
order  and  direct,  declare  in  writ- 
ing, within  a  time  to  be  allowed 
by  such  Court  or  Judge,  the  pro- 
fetmon,  occupation,  or  quality. 


and  place  of  abode  of  the  plaintiff, 
on  pain  of  being  guilty  of  a  con- 
tempt of  the  Court  from  which 
such  writ  shall  appear  to  have 
been  issued ;  and  if  such  attorney 
shall  declare  that  the  writ  was 
not  issued  by  him,  or  with  his 
authority  or  privity,  the  said 
Court,  or  any  Judge  of  either  of 
the  said  Courts,  shall  and  may, 
if  it  shall  appear  reasonable  so  to 
do,  make  an  order  for  the  im- 
mediate discharge  of  any  defend- 
ant or  defendants  who  may  have 
been  arrested  on  any  such  writ»  on 
entering  a  common  appearance." 
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1844.  folly  considered  in  the  case  of  Miller  v.  Knox  (a),  where 
Smith  ®"  ^^  authorities  bearing  on  the  subject  are  collected.  The 
qui  tam  misconduct  of  the  plaintiff  does  not  arise  from  any  dis- 
BoND.  obedience  of  the  order  of  the  Court,  he  b  only  guilty  of 
a  mere  nonfeazance.  [PoUocky  C.  B. — It  is  something  more 
than  a  nonfeazance ;  it  is  the  doing  what  he  ought  not  to 
have  done,  namely,  giving  to  his  attorney  a  &lse  account 
of  his  residence.  Suppose  he  had  stated  as  his  residence, 
some  absurd,  impossible  place,  would  he  not  be  liable  for 
a  contempt  ?  Suppose  a  party  represented  himself  as  the 
defendant  in  an  action,  in  order  that  the  sheriff  might  take 
him,  and  the  real  defendant  escape  r]  The  Court  has  no 
jurisdiction  over  a  party  not  named  in  the  order.  Where 
a  rule  in  ejectment  required  possession  of  certain  premises 
to  be  delivered  up,  but  did  not  mention  by  whom,  the 
Court  refosed  to  issue  an  attachment  against  the  tenant  in 
possession,  because  he  was  not  named  in  the  rule ;  Doe  dem. 
Lewis  V.  ElKs  (i).  In  The  King  v.  Faulkner  {c\  Lord 
Ahinger^  C.  B.,  in  delivering  judgment,  says,  ^^  the  Judges 
of  the  different  Courts,  whilst  discharging  their  judicial 
fonctions,  which  they  have  discharged  from  very  ancient 
times,  separately,  and  in  Chambers,  as  ancillary  to  the 
general  business  of  the  Court,  have  never  yet  ventured  to 
act  as  Courts  of  Record,  although  they  are  Judges  of 
Courts  of  Record;  they  do  not,  when  they  act  individually, 
even  when  they  are  discharging  part  of  their  judicial 
fonctions,  assume  to  themselves  the  powers  of  a  Court  of 
Record;  which  is  illustrated  by  the  instance  referred  to, 
that  an  order  of  the  Judge  at  Chambers  cannot  be  enforced 
by  attachment,  but  must  first  be  made  a  rule  of  Court, 
before  there  is  any  contempt  in  violating  it.  That  is  a 
strong  instance  to  shew  that  a  man  may  be  acting  as  a 
Judge  of  Record,  and  discharging  his  judicial  fonctions, 
without  possessing  the  power  of  committing  for  a  contempt," 
In  Baker  v.  Rye  {d)y  it  was  expressly  decided,  that   an 

(fl)  4  Bing.  N.  C.  574  ;  S.  C.  (c)  2  C,  M.  &  R.  633. 

6  Scott,  1.  {d)  1  Dowl.  689. 

ih)  9  Dowl.  944. 
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attachment  will  not  lie  for  disobedience  of  a  Judge's  order, 
until  it  has  been  made  a  rule  of  Court.  [Parker  B. — 
Suppose  the  case  of  a  person,  who,  knowing  that  he  is 
about  to  be  served  with  a  rule,  snatches  the  rule  from  the 
party  about  to  serve  it,  and  tears  it  to  pieces,  would  not 
that  be  a  contempt  of  Court  ?]  There  is  an  affidavit  that 
the  plaintiff  had  apartments  at  the  place  mentioned,  and 
also  that  his  letters  were  addressed  there,  though  he  did 
not  live  there. 


1844. 


Piatt  and  Butt^  in  support  of  the  rule.  It  is  submitted, 
that  if  several  persons  conspire  t<^ther  to  do  an  act  which 
amounts  to  a  contempt  of  Court,  they  may  all  be  attached. 
And  if  a  person,  knowing  that  a  sheriff's  officer  is  about  to 
arrest  a  debtor,  contrives  to  carry  him  away,  that  would 
also,  it  is  presumed,  be  held  a  contempt  There  can  be  no 
difference  in  principle,  whether  force  or  misrepresentation 
be  used,  the  object  being  to  defeat  the  process  of  the  Court 
Proceedings  in  Court  will  stand  in  pari  passu  with  a  rule 
of  Court  If  an  attorney  were  about  to  serve  a  rule  on  R., 
and  a  stranger  come  and  take  it  away,  in  order  to  prevent 
the  service,  the  Court  would,  no  doubt,  hold  him  liable  to 
an  attachment  It  is  the  same  if  the  service  were  defeated 
by  misrepresentation.  The  act  of  Parliament  makes  the 
disobedience  of  the  Judge's  order  by  the  attorney,  a 
contempt  of  Court,  and,  therefore,  renders  liable  every 
person  who  contributes  to  the  unlawful  act  It  is  not  a 
mere  act  of  omission ;  disobedience  of  an  order  for  the 
payment  of  money  is  punished  by  attachment ;  a  fortiori, 
where  the  disobedience  occasions  an  obstruction  of  justice. 
[Alderson^  B. — Suppose  an  unstamped  agreement,  which  a 
party  was  ordered  to  bring  into  Court  for  the  purpose  of 
being  stamped,  and  a  stranger  burnt  it  ?]  The  several 
instances  of  contempt  are  enumerated  in  ArcL  Prac.^ 
p.  1262,  1th  ed. 


Pollock,  C.  B. — We  must  see,  first,  whether  the  Court 
has  power  to  grant  an  attachment;  and  secondly,  whether 
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— -V 

Smith 
qui  tam 

V. 

Bond. 


the  case  is  one  digniis  yindice.  This  is  a  motion  for  an 
attachment  for  causing  to  be  delivered  an  untrue  account 
of  the  residence  of  the  plaintiff.  Had  that  been  done  by 
the  attorney  of  the  plaintiff,  with  the  same  knowledge  and 
the  same  object  with  which  the  plaintiff  is  alleged  to  have 
acted,  there  could  have  been  no  doubt  about  the  authority 
of  the  Court  But  it  has  been  urged,  in  argument,  that 
thb  is  not  a  contempt  which  the  Court  will  visit  in  the 
person  of  the  plaintiff;  because  he  is  not  named  in  the  act 
of  Parliament,  which  makes  the  attorney  only,  liable  for  the 
contempt.  I  am  by  no  means  prepared  to  assent  to  that 
view  of  the  case.  Without  deciding,  on  the  present  oc- 
casion, that  this  is  a  case  within  the  authority  of  the  Court, 
I  am  very  strongly  inclined  to  think,  that,  in  almost  every 
instance,  parties  are  guilty  of  a  contempt,  who  in  any  way 
obstruct,  pervert,  or  defeat  the  authority  of  the  Court  It 
is  unnecessary,  however,  to  pronounce  any  decision  as  to 
whether  this  particular  case  be  within  the  scope  of  the  act 
of  Parliament ;  because,  on  looking  at  all  the  circumstances, 
it  does  not  appear  to  me  to  be  a  case,  in  which  the  Court 
are  called  upon  to  issue  an  attachment.  Taking  into  con- 
sideration all  the  circumstances  of  the  case,  I  think  the 
object,  which  the  Court  ought  to  have  in  view,  will  be 
answered,  by  giving  an  expression  of  my  opinion,  that 
wherever  either  force  or  fraud  is  used,  for  the  purpose  of 
perverting  the  cause  of  justice,  especially  by  those  who, 
as  suitors,  are  before  the  Court,  and  therefore  peculiarly 
amenable  to  its  jurisdiction,  the  parties  are  liable  to  an 
attachment  It  is  sufficient,  in  the  present  case,  to  dis- 
charge the  rule,  on  payment  of  costs.  There  is  no  doubt 
the  plaintiff  has  extremely  misconducted  himself,  and 
ought,  therefore,  to  pay  the  costs  of  this  application ;  but 
they  may  be  set-off  against  the  judgment 


Parke,  B.,  and  Alderson,  B.,  concurred. 


Rule  accordingly  (a), 
(a)  Decided  in  Hilary  Tema,  1S45.  ^ 
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IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Hawkins  v.  Benton  and  Another.  1344. 

I  HE  following  order  of  reference  in  the  above  cause,  was  The  Court  in 

made  at  the  Summer  Assizes,  1843,  by  Mr.  J.  CoUridge:  SSSui^in« 

"Upon  hearing  the  attorneys  on  both  sides,  and  for  ^T^jl^JJi® 

William  Cole,  and  by  their  consent,  I  do  order,  that  a  lopenoiua 

verdict  be  entered  for  the  plaintiff,  damages  50/.,  subject  S^uflliotion 

to  the  award  of  the  arbitrator  hereinafter  named,  who  shall  "'^  •^^•^ 


lo  ttsne  •!•- 
be  at  liberty  to  order  and  direct,  for  whom,  and  for  what  «>*^n  »>d» 

sum,  the  verdict  shall  be  finally  settled;  and  that  it  be  virtue  of  1&3 

referred  to  the  award,  order,  arbitrament,  final  end,  and  ^  \^^'^  i^ ' 

determination  of,  &c.,  to  settle  all  matters  and  differences  cueiof  ittach. 

neDt. 

between  the  said  parties  to  this  action,  and  between  the      Where,  iiow- 
said   defendants  and   William   Cole,  and    to   order  and  nypeeredfron 
determine  what  he  shall   think  fit  to  be  done  by  either  ^^tifpSSr" 
party,  respecting  the  matters  in  dispute,  who  agree  to  be  ***■*  ^^^ 
bound  and  concluded  by  such  determination,"  &c  :  "  the  mward  and  its 
costs  of  the  said  cause  to  abide  the  event  of  the  said  pause,  ^rt,  under 

special  dr- 
cumstances, 


granted  a  rule,  calling  on  him  to  shew  cause  why  he  should  not  pa?  the  tttm  awarded,  &c. 

\j  an  order  of  reference  to  which  one  W.  C.  became  a  party,  the  above  cause  was  referred 

to  an  arbitrator  to  settle  the  amount  of  the  verdict,  and  '*  ail  matters  in  difference  between  the 


parties  to  the  action,  and  between  the  defendants  and  W.  C.  ;**  the  costs  of  the  cause  to  abide  the 
event,  and  all  other  costs  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  treated  W.  C. 
as  MMUty  to  the  action,  by  awarding  40«.  damaffes  to  be  paid  by  the  defendants  to  the  plaintiff, 
8.  H.,  and  to  W.  C :  and  that  the  defendants  Siould  pay  the  costs  of  the  reference  ana  award. 
There  was  one  entire  taxation  of  the  whole  costs.  The  Court  discharged  a  rule  callmg  on  the 
defendants  to  pay  the  amount  so  awarded,  and  the  costs  as  taxed  \  leaving  the  parties  to  their 
lemedy  by  action. 
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1844.       and  all  other  costs  to  be  in  the  discretion   of  the   arbi- 
trator," &c. 

On  the  22nd  of  February,  1844,  the  arbitrator  made 


Hawkins 


V. 

•nd  Another,  his  award,  which,  after  reciting  the  order  of  reference, 
proceeded  as  follows:  "  Now  I,  the  said,  &c.,  the  arbitrator 
aforesaid,  having  taken  upon  myself  the  burden  of  the 
said  arbitrament,  and  having  heard  the  allegations  and  proofs 
of  both  the  said  parties,  concerning  the  said  premises,  do 
thereupon  mfte  this  my  award  in  writing,  concerning  the 
same,  in  manner  following;  that  is  to  say,  I  do  award, 
adjudge,  and  determine,  that  all  fiirther  proceedings  in  the 
said  cause,  shall  from  henceforth  cease,  and  be  no  further 
prosecuted ;  and  that  the  said  plaintiff  had  good  cause  of 
action  against  the  said  defendants  in  the  said  cause,  and 
was  and  is  entitled  to  a  verdict  therein  ;  and  I  assess  and 
award  the  damages  to  be  paid  by  the  said  defendants  to 
the  said  plaintiff,  S.  Hawkins,  and  W.  Cole,  who  consented 
to  become  a  party  in  the  cause,  at  the  sum  of  40^. ;  and  I 
do  further  direct  and  award,  that  the  costs  of  this  reference 
and  award  be  paid  by  the  said  defendants,"  &c. 

In  pursuance  of  this  award,  there  had  accordingly  been 
one  entire  taxation  of  the  costs  of  the  reference  and  award, 
and  of  the  cause. 


Best  now  applied  for  a  rule,  (under  the  1  &  2  Vict 
c.  110,  8.  18,)  calling  on  the  defendant,  Benton,  to  shew 
cause  why  he  should  not  pay  to  S.  Hawkins  and  William 
Cole,  or  their  attorney,  the  damages  of  40^.,  together  with 
the  costs,  which  had  been  taxed  at  175/.  5^.  The  di£Bculty 
in  this  case  is,  that  there  has  been  no  personal  service  on 
Benton,  of  a  copy  of  the  award  and  allocatur,  which  the 
Master,  on  the  authority  of  the  case  of  Pearson  v.  Arch^ 
hold  (a),  seemed  to  think  equally  necessary,  as  in  the  case 

(a)  11  M.  &  W.  lOS;   S.  C.  so  much  that  there  was  no/Mrtoaa/ 

2  Dowl.  769,  N.  S.     It  would  service  of  the  award,  as  that  there 

seem,  from  the  reports  of  this  was  no  service  at  all. 
case,  that  the  objection  was  not 
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of  an  attachment.     That  case  is^  however^  distinguishable        1814. 
from  the  present ;  for  here  a  letter,  which  is  set  out  in  the      Hawkim 
affidavit,  had  been  written  to  the  defendant,  Benton,  on  the       ^  »• 

BiNTOH 

28th  of  August,  1844,  informing  him  that  the  costs  of  the  aud  Another, 
action,  reference,  and  award,  had  been  taxed  at  177/.  5«., 
for  which  the  Master's  allocatur  had  been  given,  and  that, 
with  the  sum  of  40^.,  damages,  awarded  by  the  arbitrator, 
the  whole  amount  due  was  179/.  5s,y  that  the  order  of 
reference  had  been  made  a  rule  of  Court,  with  a  view  of 
issuing  execution  against  him,  and  that  he  must  immediately 
pay  the  amount,  to  prevent  further  expenses.  To  this 
letter,  an  answer  had  been  received  from  Benton,  on  the 
30th  of  the  same  month,  acknowledging  the  receipt  of  the 
letter,  and  saying,  that  he  would  send  a  friend  to  arrange 
the  business,  and  that  it  would  ^^  indeed  be  unnecessary  to 
incur  fiirther  expense."  The  affidavits  then  shew,  that 
negotiations  have  taken  place  between  the  parties;  and 
that  effi)rts  have  been  made  to  effect  a  personal  service, 
by  calling  on  Benton,  who  is  a  solicitor  at  Birmingham, 
both  at  his  office  and  private  house,  without  success ; 
that  on  the  last  occasion,  Benton's  brother  was  seen,  and 
the  purpose  of  the  visit  told  him,  who  had  thereupon 
represented  himself  to  be  acting  as  clerk  to  his  brother,  and 
offered  to  give  a  copy  of  the  award,  rule  of  Court,  and 
allocatur,  to  his  brother,  which  documents  were,  accord- 
ingly, left  with  him,  the  originals,  at  the  same  time,  being 
shewn  to  him.  It  also  appeared,  that  the  London  agent  of 
Benton  had  applied  for  a  copy  of  the  award,  which  the 
arbitrator  had  accordingly  sent  to  Benton  at  his  address  at 
Birmingham.  In  the  case  of  Pearson  y.  Archbold  (a),  it 
does  not  appear  that  the  defendant  had  had  any  notice  of 
the  award  or  allocatur  at  all ;  and,  therefore,  without  service, 
he  could  not  know  what  he  had  to  pay.  In  the  present 
case,  the  affidavits  shew  that  Benton  is  aware  of  the  award 

(a)  U  M.  &  W.  108;  S.  C.  2  Dowl.  769,  N.  S.;  See  ante,  p.  4aCL 
note. 

H  H  2 


468 


CASES  ON  POINTS  OF   PRACTICE^   Q.    B. 


1844. 


Hawkins 
Bbnton 


and  its  contents;  that  he  knows  that  the  order  of  reference 
has  been  made  a  rule  of  Court ;  that  the  costs  have  been 
taxed,  the  Master's  allocatur  given,  and  for  what  amount 
[Patiesofi^  J. — You  certainly  bring  these  facts  home  to  the 
attention  of  the  party.  There  is,  however,  a  case  of  WiUon 
V.  Fotter  (a)  in  which  the  Court  of  Common  Pleas  did  not 
consider  it  sufficient  merely  to  shew  that  the  party  was 
aware  of  the  contents  of  the  award.]  In  that  case  also,  it 
did  not  appear,  that  the  rule  of  Court  or  allocatur  were,  in 
any  way,  brought  to  the  knowledge  of  the  defendant 
Jordan  v.  Berwick  (£),  shews,  that  where  there  are  special 
dreumstances,  which,  it  is  submitted,  there  are  in  the 
present  case,  the  Court  will  not  require  personal  service  of 
the  rule  nisi.  There  is  the  additional  circumstance  in  this 
case,  that  Benton  is  an  attorney.  In  an  unreported  case  of 
Michaelmas  Term,  1843,  Mr.  J.  Patteson  is  said  to  have 
granted  a  similar  rule,  where  copies  of  the  documents  had 
been  left  at  the  residence  of  the  party,  who  was  an  attorney, 
and  who  afterwards  acknowledged  the  receipt  of  them. 


Pattbbon,  J.— I  find  that  the  Masters  of  the  Courts  of 
Common  Pleas  and  Exchequer,  have  usually  acted  upon 
the  rule,  that  in  applications  of  this  kind,  the  same 
formalities  in  service  should  in  general  be  observed,  as  in 
the  case  of  a  motion  for  an  attachment ;  but  that  under 
special  circumstances,  that  strictness  may  be  dispensed 
with.  I  think  the  present  a  case  in  which  a  rule  may  be 
granted. 

Rule  nisi  (r). 


(a)  Ante,  vol.  1.  p.  496;  S.  C. 
6  Scott,  N.  R.  936 ;  6  M.  &  G. 
149. 

{b)  1  Dowl.  271,  N.  8.  See 
post,  p.  470,  note. 

(c)  This  form  of  rule  was  useless, 
and»  therefore,  probably  unknown 
before  the  statute  1  8c  2  Vict, 
c.  1 10 ;  but  soon  after  the  passing 


of  that  act,  parties  sought  to  avail 
themselves  of  the  provisions  of 
sect.  18,  enabling  them  to  issue 
execution  on  a  rule  of  Court  for 
the  payment  of  money,  instead  of 
proceeding  by  attachment.  It  was 
at  first  suggested,  that  the  Courts 
had  no  authority  to  grant  such  a 
rule,    Neale  v.  Poitktkwaite,   I 
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The  rule  was  drawn  up  to  shew  cause  on  the  20th  of 
November,  but  was  not  served  on  Benton,  who  lived  at 
Birmingham,  till  that  day. 


1844. 

^— V ' 

Hawkins 

9. 

Bemton 
ftnd  Another. 


a  B.  243:  S.  C.  4  P.  &  D. 
623,  particularly  in  cases  where 
money  was  payable  under  an 
award,  Dae  v.  Amey,  8  M.  &  W. 
665;  S.  C.  1  Dowl.  23,  N.  S. 
But  the  Courts  unhesitatingly 
exercised  the  power  of  granting 
such  rules ;  at  the  same  time  re- 
fusing to  permit  parties,  except 
in  cases  where  there  was  an  as- 
certained sum  payable  by  the  rule 
of  Court,  to  issue  execution  on 
the  rule  of  Court,  without  first 
coming  to  the  Court  and  obtain- 
ing an  express  sanction  for  such 
proceeding;  Jtmet  v.  WiUianu, 
11  A.&E.  175;  S.  C.  4P.  &D. 
217,  and  Janes  v.  fVilUams,  8  M. 
&  W.  349 ;  S.  C.  9  Dowl.  702. 
And  in  the  case  of  Neale  v.  Pas- 
tletkumie,  1  Q.  B.  243,  they  im- 
posed upon  the  applicant  the 
condition  that  he  should  not  pro- 
ceed by  attachment.  Indeed  it 
was  at  one  time  doubted  whether 
a  similar  restriction  should  not 
be  engrafted  upon  every  such 
rule ;  Burtan  v.  Mendizabel,  1 
Dowl.  336,  N.  S. 

It  is  quite  clear,  therefore,  that 
in  the  case  of  an  award,  the  suc- 
cessful party  has  not  a  right  to 
enforce  payment  of  money  award- 
ed to  him,  by  virtue  of  any  ex- 
press provision  of  the  statute; 
but  can  only  do  so,  by  the  Court 
granting  him  a  new  form  of  rule, 
which  enables  him  to  avail  him- 
self of  the  provisions  of  the  sta- 
tute. 

The  18th  sect,  of  that  act  de- 
clares that  "  all  rules  of  Courts  of 


common  law,  whereby  any  sum 
of  money,  or  any  costs,  charges 
or  expenses  shall  be  payable,  &c., 
shall  have  the  effect  of  judg- 
ments;" still  leaving  it  to  the 
discretion  of  the  Court  to  deter- 
mine under  what  circumstances 
they  will  grant  a  rule  of  Court  for 
the  payment  of  money. 

Except  the  occasional  difficulty 
of  effecting  personal  service,  there 
does  not  seem  to  be  any  reason 
why  the  Courts,  in  extending  to 
the  case  of  awards  the  benefits  of 
the  inexpensive  and  speedy  mode 
of  execution  which  a  proceeding 
under  the  18th  section  of  the 
1  &  2  Vict.  Clio,  affords,  should 
dispense  with  a  personal  service 
of  the  award,  rule  of  Court,  and 
allocatur,  or  with  a  personal  de- 
mand, as  in  cases  of  attachment. 
Perhaps,  indeed,  no  injustice 
would  result  from  dispensing 
with  personal  service  in  cases  like 
the  principal  one,  where  a  diffi- 
culty is  experienced  in  effecting 
the  service;  and  where  there  is 
a  clear  admission  by  the  party 
proceeded  against,  that  he  has 
notice  of  the  award  and  of  its 
contents,  and  that  the  agreement, 
or  order  of  reference  on  which  it 
is  founded,  has  been  made  a  rule 
of  Court;  that  the  Master's  al- 
locatur has  been  granted,  and  for 
what  amount ;  and  that  he  is  re- 
quired to  pay  the  money. 

The  remedy  by  action  on  the 
award;  and,  as  it  would  seem, 
also  that  by  attachment,  still 
remains. 
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Best,  on  the  last  day  of  Term,  moved  to  make  it  absolute. 
A  difficulty  had  occurred,  in  consequence  of  the  rule  not 


Aj,  therefore,  an  additional 
and  summary  method  is  thus 
giTen  to  a  party  to  enforce  his 
rights,  under  this  act  of  P^lia- 
ment,  it  is  not  unreasonable,  as 
obsenred  by  Lord  Ahinger,  in 
Rickardi  v.  Patterson,  8  M.  & 
\V.  313;  S.  C.  I  Dowl.  52,  N.  S., 
that  "  the  same  steps  should 
be  taken  as  would  have  been  ne- 
cessary in  a  proceeding  against 
his  person  by  attachment ;  or,  at 
all  events,  that  he  should  have 
some  distinct  notice  of  the  pro- 
ceedings." And  in  this  Court,  in 
the  case  of  Jordan  v.  Bencick, 

1  Dowl.  271,  N.  S.,  Mr.  J.  Patte- 
son  also  says,  that  he  thinks  the 
service  of  the  rule  nisi,  (which,  as 
it  will  be  presently  shewn,  stands 
on  the  same  principle),  should  be 
personal.  In  the  Court  of  Com' 
mon  Pleas,  in  the  case  of  Wilson 
V.  Foster,  6  M.  &  G.  149 ;  S.  C. 
ante,  vol.  1,  p.  496,  the  Court 
clearly  intimate  that  they  consider 
a  personal  service  to  be  necessary. 
The  reports  of  the  case  of  Pearson 
V.  Archbold,   11   M.  &  W.    108; 

2  Dowl.  769,  N.  S.,  do  not  shew 
that  the  decision  of  the  Court  in 
that  case,  tnrned  upon  the  neces- 
sity of  a  personal  service. 

The  only  decision  which  inter- 
feres with  the  general  rule  thus 
laid  down,  is  that  of  Doe  d.  Moody 
V.  Squire,  2  Dowl.  327,  N.  S.  There 
it  was  objected,  on  shewing  cause 
ai^ainst  a  rule  similar  to  the  above, 
that  the  same  preliminary  pro- 
ceedings had  not  been  complied 
with  as  were  requisite  in  cases  of 
attachment ;  and  Mr.  J.  Wightman 
is  reported  to  have  said,  **  I  think 


enough  is  done  in  obtaining  this 
rule,  without  going  through  the 
forms  which  were  necessary  in 
cases  of  attachment"  But  in  the 
report  of  that  case  it  is  not  any 
where  stated  what  service  had 
there  been  effected ;  although  his 
Lordship  might  probably  consider 
that  what  had  been  done  was  suf- 
ficient, on  the  ground  that  it  had 
had  the  effect  of  bringing  the 
party  before  the  Court  to  shew 
cause  against  the  rule.  The  latter 
part  of  the  marginal  note  to  Jordan 
V.  Berwick,  1  Dowl.  271,  N.  S., 
that  "  on  a  statement  of  special 
circumstances,  a  less  strict  ser- 
vice" (of  the  rule  nisi)  "  may  be 
allowed,"  is  not  warranted  by  the 
decision  in  that  case.  All  that 
was  there  decided  was,  that  the 
service  of  the  rule  nisi  must 
be  personal;  and  the  rest  is 
merely  an  obiter  dictum  of  the 
learned  Judge,  as  to  what  might 
be  a  proper  subject  for  the  future 
consideration  of  the  Court,  under 
another  and  a  different  state  of 
facts.  Besides,  in  that  case  it 
does  not  appear  but  that  there 
had  been  a  personal  service  of  the 
award ;  at  least,  the  counsel  there 
admits  that  there  were  no  cir- 
cumstances in  the  case  "to  re- 
quire any  deviation  from  a  special 
personal  service,  if  the  Court 
should  be  of  opinion  such  a  ser- 
vice was  requisite."  But,  even 
were  it  otherwise,  the  "  special 
circumstances"  to  which  the 
learned  Judge  referred  as  pos- 
sibly dispensing  with  the  neces- 
sity of  strictness  of  service,  might 
probably  be  such  as  have  now 
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having  been  served  till  the  day  on  which  cause  was  to  be 
shewn,  and  the  oflScer  thought  the  application  premature, 
on  the  authority  of  Farrell  v.  Dale  (a).  The  authority  of 
that  case  is,  however,  doubtfuL 


1844. 

' V ' 

Hawkiks 

o. 

Bentok 

ind  Another. 


Patteson,  J.- 
there  laid  down. 


-The  Court  will  adhere  to  the  practice  as 
You  may,  however,  enlarge  your  rule. 


Rule  enlarged. 


been  acted  on,  in  the  principal 
case. 

Some  difficulty  is  felt  as  to  the 
service  of  the  rule  nisi.  In  the 
Common  Pleas,  the  practice  is 
understood  to  be,  to  draw  it  up 
for  personal  service,  as  in  cases 
of  attachment;  and  the  recent 
case  of  Ansell  v.  Thomas,  in  Hilary 
Term,  1845,  in  the  Court  loT  Ex- 
chequer, shews  that  that  Court 
also  requires  personal  service  of 
the  rule.  In  this  Court,  it  does 
not  appear  that  the  same  strict- 
ness has  been  required. 

It  is  not  perhaps  essential,  ex- 
cept for  the  sake  of  uniformity  of 
practice  in  the  Courts,  that  the 
role  should  be  personally  served, 
where  the  service  of  the  award, 
&c.,  has  been  personal ;  but  the 
difficulty  is,  that  it  is  chiefly  in 
those  very  cases,  where  there  has 
been  an  imperfect  service  of  the 
award,  that  it  is  sought  to  dis- 
pense with  a  personal  service  of 
the  rule. 

If  a  personal  service  of  the  rule 
nisi,  as  well  as  of  the  award,  &c. 
be  held  to  be  indispensable,  the 
service  of  the  latter  may  possibly 
operate  as  a  warning,  and  enable 
a  party  who  is  so  dis])08ed,  to 


avoid  the  service  of  the  rule. 
When,  therefore,  the  award,  &c. 
has  been  personally  served,  service 
of  the  rule  at  the  residence  of  the 
party,  as  in  the  case  of  a  rule  to 
compute,  &c.,  may  probably  be 
sufficient.  But  to  dispense  with 
personal  service  of  both  the  award 
and  the  rule,  is  in  effisct  to  dis- 
pense with  any  personal  notice 
whatever.  Under  such  circum- 
stances a  party  may  submit  to  a 
reference,  and  attend  the  arbi- 
trator ;  and  yet  be  entirely  igno  • 
rant  of  the  making  of  the  award, 
of  the  agreement  of  reference 
having  been  made  a  rule  of  Court, 
or  of  the  costs  having  been  taxed 
and  the  Master's  allocatur  given ; 
and  his  first  notice  of  these  facts 
may  be,  when  a  writ  of  execution 
issues  against  him. 

According  to  the  recent  case  of 
Arthur  v.  Marshall,  ante,  p.  376, 
it  would  seem  that  the  Court  of 
Exchequer  are  of  opinion  that  the 
rule  ought  not  to  be  made  return- 
able before  a  Judge  at  Chambers 
in  Vacation.  The  practice,  how- 
ever, in  this  Court  has  been,  in 
particular  cases,  to  allow  the  rule 
to  be  drawn  up  in  that  form. 

(fl)  2  Dowl.  15. 
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Afterwafds  (a), 

Grojf  shewed  cause  agabst  the  rule.  (He  objected, 
first,  that  there  had  been  no  personal  service  of  the  award, 
and  demand  of  the  money,  but  afterwards  waived  the  point ; 
and  proceeded  to  argue  agunst  the  validity  of  the  award.) 
He  submitted,  that  the  award  was  clearly  bad  for  awarding 
damages  to  the  plaintiflT  and  Cole  jointly  ;  Cole  being  no 
])arty  to  the  cause.  The  arbitrator  has  awarded  40«« 
damages  to  the  plaintiff  and  Cole,  and  as  some  part  of  that 
sum  must  have  been  in  respect  of  damages  to  Cole,  the 
plaintiff  must  have  recovered  less  than  40«. ;  and  if  so,  it  is 
not  clear,  as  the  cause  of  action  does  not  appear,  that  the 
plaintiff  was  entitled  to  the  costs  of  the  cause,  which  the 
Master  has  taxed  in  his  favour.  The  award  is  also  void  for 
uncertainty ;  for  it  does  not  appear  in  respect  of  what  cause 
of  action  the  40s.  damages  are  j^ven.  The  defendant  could 
not  plead  this  award  in  bar  of  a  secwid  action.  The  prin* 
ciple  in  HutcMnsan  v.  BlackweU  {b\  applies.  The  only 
authority  of  the  arbitrator  here  was  to  deal  with  the  verdict : 
Garland  v.  Nobk  (c). 


Besty  in  support  of  the  rule,  contended,  that  the  reference 
was  in  general  terms,  and  that  the  arbitrator  was  not  bound 
to  confine  himself  to  the  sole  question  of  the  amount  for 
which  the  verdict  was  to  be  entered.  With  respect  to 
Cole,  he  was  made  a  party  to  the  cause  by  the  order  of 
reference,  and  the  arbitrator  could  not  treat  him  in  any 
other  character.  If  so,  the  damages  are  joint  damages  of 
sufficient  amount,  and  the  taxation  was  correct  The 
Court  will  not  presume,  that  there  were  other  matters  in 
difference  than  those  on  which  the  arbitrator  proceeded. 


(a)  In  Hilary  Term,  1845, 
bafore  Mr.  Justice  fVilUanu. 
There  wm  no  freah  service  of  the 
role ;  aa  Griry  appeared  and  con- 


sented to  the  rule  being  enlarged. 

{b)  8  Bing.  331 ;  See  S.  C.  1 
Moore  &  S.  513;  1  Dowl.  267. 

(e)  1  Moore»  187. 
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The  cases  quoted  do  not  apply,  and  that  of  Garland  ▼.        IS44. 
Nobk  {a),  is  rather  in  &vour  of  the  plaintifis.   [  fVilHamSy  J.      Hawkini 
— Have  you  any  authority  to  shew,  that  a  stranger  coming       bbmtom 
in  as  a  party  to  a  reference,  can  be  treated  as  a  party  to  the   «nd  AnoclMr. 
original  cause  ?]     There  is  no  case  exactly  in  point ;  but  on 
principle,  it  is  submitted,  he  may  be.     He  cited  WaUon  on 
Awards^  p.  3. 

Cur.  adv.  vulL 

Williams,  J.  (After  shortly  stating  the  facts  of  the 
case). — It  appears  to  me,  that  the  arbitrator  has  not  dis- 
tinctly awarded,  as,  by  the  terms  of  the  reference,  he  was 
bound  to  do,  between  the  parties  to  the  action,  and  between 
the  defendants  and  William  Cole :  but  has  awarded  damages, 
as  if  Hawkins  and  Cole  were  the  plaintiiis,  instead  of 
Hawkins  alone.  Now  it  seems  to  me  extremely  doubtful, 
whether  the  arbitrator  could  introduce  into  the  action,  a 
difierent  party  than  the  one  in  the  original  suit;  and 
whether,  therefore,  this  award  is  not  a  distinct  award  of 
damages  with  respect  to  Cole.  That  being  so,  as  the 
present  application  is  much  in  the  same  light  as  a  motion 
for  an  attachment  for  non-performance  of  the  award,  I 
think  the  case  presents  sufficient  doubt  to  warrant  me  in 
refusing  to  make  this  rule  absolute;  more  particularly  as 
there  is  still  another  remedy  open  to  the  party.  The  rule 
will,  therefore,  be  discharged. 

Rule  dischaiged. 

(a)  1  Moore,  187. 
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A  jBi  tiA         W^ORDSWORTH  shewed  cause  acainst  a  rule  which 

action  of  debt  i 

fbriMiiaitiet  had  been  obtained  by  AtkinsoTi,  to  set  aside  the  copy  and 
Wm.  4,  r.  66,  service  of  the  writ  of  summons  in  the  above  cause,  on  the 
theR<^*^ai  g*^"*^^  ^^^^  ^^'^  ^^  °<>  indorsement  of  the  debt  thereon, 
H.  T.  2  y^mA,  in  pursuance  of  the  Reg.  Gen.,  a  T.  2  Wm.  4,  r.  IL,  which 
reqnin  an  in-  is  extended  to  writs  of  summons,  &&,  by  Reg.  Gen.,  M.  T. 
thH^tlf  3  Wm.  4,  r.  V.  This  case,  it  is  submitted,  does  not  come 
the  *^<7  within  the  meaning  of  this  rule.  The  plaintifTs  affidavits 
sommonB  and  shew  that  this  is  a  qui  tarn  action  of  debt  against  the  pro- 
Qitare,  prietor  of  "The  Sun**  newspaper,  for  having,  in  contra- 
2u^[Jdbwgu-  vention  to  the  stat  6  &  7  Wm.  4,  c.  66,  published  an 
larity  is  the  advertisement  of  a  foreign  lottery,  whereby  he  had  incurred 
indortement,  a  penalty  of  50t,  to  be  paid  one-half  to  the  party  suing  for 
Gen.,  BLt!^'  the  same,  and  the  other  to  her  Majesty.  The  rule  referred 
?f  thrmotion^'*  ^*  cannot  apply  to  a  case  like  the  present,  where  the  sum 
**'°"'^H^  h  ^"8^^  ^  ^^  recovered  is  in  the  nature  of  a  penalty ;  and 
copj  of  the  part  belongs  to  her  Majesty,  and  part  to  the  plaintiff.  The 
writ  of  summons,  as  set  out  on  the  affidavit,  shews  that  the 
plaintiff  "  sues  as  well  for  our  royal  Majesty,"  &c.  How, 
then,  can  the  plaintiff's  attorney  say,  how  much  her  Ma- 
jesty is  entitled  to,  and  how  much  the  plaintiff?  The  case 
otDavies  v.  Lbyd  (a),  and  the  observations  of  Mr.  Baron 
Parke,  and  Mr.  Baron  Aldersotiy  shew  that  the  rule  does 
not  apply  to  cases  where  the  party  sues  to  recover  a 
penalty.  So  in  actions  on  replevin  bonds,  and  bail 
bonds  (*),  no  one  ever  heard  of  the  plaintiff  being  required 
to  indorse  the  sum  he  seeks  to  recover  on  the  writ  of 
summons;  and  it  follows,  from  the  very  nature  of  the 
action,  that  he  could  not  reasonably  be  required  to  do  so. 
[Patteson,  J.,  referred  to  Perry  v.  Patchett  (c).]     There  are 

(a)   6  Dowl.   173 ;  See   S.  C.  3  Dowl.  34. 

3  M.  &  W.  69.  (c)  2  Dowl.  667  ;    See  S.  C. 

(A)  See  Rowland  v.  Da  Reyne,  1  C,  M.  &  R.  87. 
2  Dowl.  832,  and  Smart  v.  Loaick, 


wnt  and  ser- 
vice. 


V. 

T0UN<k 
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also  formal  objections  to  this  motion.  It  should  have  been  ISAA. 
to  set  aside  the  writ,  and  not  the  copy  and  service  merely ;  homs 
AnoTL  (a).  The  affidavit  also  is  defective.  It  only  states 
that  the  cause  of  action  *'is  laid  in  debt;'*  whereas  it 
ought  to  state,  that  the  cause  of  action  **  is  a  debt." 

Atkinson^  in  support  of  the  rule.  The  principle  of  the 
rule  should  apply  to  the  present  case.  Here  the  penalty 
is  a  sum  certain,  and  the  defendant  should  know  whether 
the  action  is  for  one  or  more  penalties ;  so  that  he  may  pay 
the  amount,  and  avoid  further  expense.  There  are  no 
further  consequences  entailed  by  the  act,  than  the  forfeiture 
of  the  sum  of  50/.  for  each  offence ;  and  the  present  case 
is  therefore  distinguishable  from  that  of  Davies  v.  Lloyd  (&), 
which  was  an  action  for  penalties  under  the  Municipal 
Corporations  Act,  which  also  entailed  disabilities  on  a 
defendant  against  whom  the  verdict  passed.  iSo  that  there 
the  defendant  might  be  willing  to  pay  the  amount  of  the 
penalty,  in  order  to  avoid  the  consequences  of  the  dis- 
abilities attendant  on  a  verdict  against  him.  The  cases  of 
bail  bonds,  and  replevin  bonds,  are  also  distinguishable : 
for  there  the  only  sum  mentioned  is  the  penalty,  and  the 
indorsement  of  that  upon  the  writ  could  afford  the  defend- 
ant no  useful  information,  which  is  the  purpose  of  the  rule. 
As  to  the  objection  that  the  plaintiff  is  suing,  as  common 
informer,  as  well  for  her  Majesty,  as  for  himself,  that  can 
make  no  difference ;  as  a  payment  to  him  would  be  a  good 
discharge,  and  the  remedy  of  the  Crown,  after  payment,  is 
against  the  informer.  With  respect  to  the  form  of  the 
rule,  it  is  clear  that  it  is  correctly  framed :  for  the  defend- 
ant could  not  ask  to  set  aside  the  writ  itself.  He  could 
not  crave  oyer  of  the  original  writ.  It  is  submitted  that  it 
is  only  upon  the  copy  of  the  writ,  that  the  indorsement  by 
the  rule  of  Court  is  required  to  be  made.  As  regards  the 
affidavit,  it  sufficiently  appears  on  the  face  of  it,  as  also  by 

(a)  iDowl.  (554;  Nora.  Hasker  {b)  6   Dowl.    173;    Sec  S.  C. 

V.  Jarmaine,  1  Cr.  &  M.  408.  3  M.  &  W.  69. 
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1844.       the  copy  of  tfae  writ  aonexed  to  it,  that  the  action  is 
brought  to  recover  a  debt, 

Patteson,  J. — ^It  appears  to  me  perfectly  clear,  that  the 
rule  of  Hilary  Term,  2  Wm.  4,  which  has  been  referred  to, 
does  not  apply  to  the  present  case.  It  says,  *^  that  upon 
every  bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  far  the  payment  of  any  debty  the  amount  of 
the  debt  shall  be  stated,"  &c.  Now  here  I  think  is  cleariy 
meant  a  debt  arising  out  of  a  contract  between  the  parties, 
subsisting  at  the  time  of  the  suing  out  the  process ;  and 
not  a  penalty  under  an  act  of  Parliament,  which  every  one 
who  pleases  may  sue  for  and  recover.  The  case  of  Domes 
V.  Lloyd  (a),  it  is  true,  is  not  precisely  in  point;  for  there 
the  judgment  seems  to  have  proceeded  upon  the  con- 
sideration of  a  peculiarity  in  that  case,  which  does  not 
exist  in  the  present  one.  I  do  not  think,  however,  that 
that  circumstance  alters  the  question.  Looking  at  the 
purpose  for  which  the  rule  was  framed,  I  am  of  opinion, 
that  the  word  ^Mebt"  clearly  means  a  debt  on  a  contract 
between  the  parties,  and  not  a  penalty  which  may  be  sued 
for  by  all  mankind.  As  to  the  objection  to  the  form  of 
this  motion,  I  would  not  have  it  supposed  that  I  think  it 
right  to  move  to  set  aside  the  service.  I  have  some  doubt 
on  that  point ;  but  I  do  not  think  it  necessary  to  decide 
that  question,  as  I  dispose  of  the  motion  on  the  first 
ground.     The  rule  must,  therefore,  be  dischaiged. 

Rule  discharged  (6). 

(a)  6  Dowl.  173 ;  See  S.  C.  3  M.  &  W.  69. 
(6)  See  the  foVLowing  case. 
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FiTZBALL  V.  Brooke  (a). 
{In  the  full  Court.) 


This  was  an  action  of  debt,  under  the  3  &  4  Wm.  4,  Wherein 

^  /.I      ^  •ctoooofdebt 

c.  15,  s.  2  (&),  to  recover  the  penalty  of  40^.,  for  each  of  wasbrouglit 

six  several  representations  of  a  certain  dramatic  piece,  Yfm,  4,  c.  is, 

called  "  The  Momentous  Question,"  of  which  the  plaintiff  J^^^'p^j;^^ 

was  the  author  (e).     It  appeared,  that  final  judgment  had  40«.  for  eieh 

of  nx  teTeral 
represenUtioDfl 
the  of  a  dramatic 


(a)  This  case  was  decided  in 
Hilary  Vacation,  1845. 

{b)  "  That  if  any  person  shall, 
during;  the  continuance  of  such 
sole  liberty  as  aforesaid,  contrary 
to  the  intent  of  this  act,  or  right 
of  the  author  or  his  assignee, 
represent,  or  cause  to  be  repre- 
sented, without  the  consent  in 
writing  of  the  author  or  other 
proprietor  first  had  and  obtained, 
at  any  place  of  dramatic  enter- 
tainment within  the  limits  afore- 
said, any  such  production  as 
aforesaid,  or  any  part  thereof, 
every  such  offender  shall  be 
liable  for  each  and  every  such 
representation  to  the  payment  of 
an  amount  not  less  than  40«.,  or  to 
the  full  amount  of  the  benefit  or 
advantage  arising  from  such  re- 
presentation, or  the  injury  or  loss 
sustained  by  the  plaintiff  there- 
from, whichever  shall  be  the 
greater  damages,  to  the  author  or 
other  proprietor  of  such  produc- 
tion so  represented  contrary  to 
the  true  intent  and  meaning  of 
this  act,  to  be  recovered,  together 
with  double  costs  of  suit,  by  such 
author  or  other  proprietors,  in 
any  Court  having  jurisdiction  in 


such 


that 


cases  in   tiiat  part 

•aid  United  Kingdom  or  of  the  STJjl'^r^ 

British  dominions  in  which  the  was  the  author; 

offence  shall  be  committed ;  and  and  judgment 

in  every  such  proceeding  where  J^iffo^  ^^ 

the  sole  liberty  of  such  author  or  debt,  and  10/. 

his  assignee  as  aforesaid  shall  be  '^j.  ^osu; 

subject  to  such  right  or  authority  fenj^j  ^^ 

as  aforesaid,  it  shall  be  sufficient  taken  in  ese- 

for  the  plaintiff  to  state  that  he  <«*><»  '"•^  * 

has  such   sole   liberty,  without  doned'tolefv 

stating  the  same  to  be  subject  to  those  tnmi : 

such  right  or  authority,  or  other-  ^^  *^*  ^ 
*    .     .       ^,  -  wasentotledto 

wise  mentiomng  the  same.  \^  discharged, 

(c)  The  declaration  was  in  the  under  the 

following  form  :-  l  *  «  Vict 

_,  ,  -  .  ,  c  9o,  s.  57; 

**  That  whereas  heretofore  and  ^nd  that  the 
before    the   committing    of   the  action  was  one 
several  grievances  by  the  defend-  |^*  ^f^ 
ant  as  hereinafter  in  this  count  de^**  within 
mentioned,  and  after  the  passing  the  meaning  of 
of  a  certain  act  of  Parliament,  ***■*  ''^**''"- 
made  and  passed  in  the  third 
year  of  the  reign  of  his  late  Ma- 
jesty King  William  the  Fourth, 
intituled, '  An  Act  to  amend  the 
Laws  relating  to  Dramatic  Lite- 
rary Property/   to  wit,  on  the 
26th  day  of  March,  a.d.  1843, 
the  plaintiff  did  compose,  print, 
and  publish,  a  certain  dramatic 
piece,  called  'The  Momentous 
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been  signed^  for  want  of  a  plea,  for  the  sum  of  12/.,  on  the 
16  th  of  January,  and  costs  thereon  taxed  at  10/.  15^. ;  and 
that  a  ca.  sa.  had  issued,  indorsed  to  levy  22L  155.,  and 


QaestioD/  and  from  the  time  the 
same  was  so  composed,  printed, 
and  published,  as  aforesaid, 
hitherto,  the  plaintiff  hath  been 
and  still  is  the  proprietor  thereof, 
and  during  all  the  time  aforesaid, 
has  had,  as  his  own  property,  the 
sole  liberty  of  representing,  or 
causing  to  be  represented,  the 
said  dramatic  piece,  at  any  place 
or  places  of  dramatic  entertain- 
ment whatsoever,  in  any  part  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland,  in  the  Isles 
of  Man,  Jersey,  and  Guernsey, 
or  in  any  part  of  the  British  do- 
minions. Nevertheless,  the  plain- 
tiff says,  that  after  the  making 
and  passing  of  the  said  act  of 
Parliament,  and  within  twelve 
calendar  months  next  before  the 
commencement  of  this  suit,  and 
also  whilst  the  plaintiff  was  such 
proprietor  of  the  said  dramatic 
piece  as  aforesaid,  and  had  such 
sole  liberty  of  representing  or 
causing  to  be  represented  the 
same,  as  aforesaid,  during  the 
continuance  of  such  sole  liberty 
as  aforesaid ;  he,  the  said  de- 
fendant, on  divers,  to  wit,  on  six 
several  occasions,  to  wit,  on  the 
6th,  on  the  9th,  on  the  10th,  on 
the  1 1th,  on  the  12th,  and  on 
the  13th  days  of  September,  a.d. 
1844,  contrary  to  the  intent  of 
the  said  act  of  Parliament,  and 
the  right  of  the  plaintiff,  as  such 
author,  as  aforesaid,  and  without 
the  consent,  in  writing,  of  the 
plaintiff  first  had  and  obtained, 
did  cause  certain  piirts  of  the  said 


dramatic  piece  to  be  represented 
at  a  certain  place  of  dramatic  en- 
tertainment in  England,  to  wit, 
at  the  Theatre  Royal,  Church 
Street,  late  at  Liverpool,  in  the 
county  of  Lancaster,  contrary  to 
the  form  of  the  statute  in  such 
case  made  and  provided,  and  the 
true  intent  and  meaning  thereof ; 
and  contrary  to  the  right  of  the 
plaintiff,  as  author,  as  aforesaid, 
and  also  to  his  great  injury,  loss, 
and  damage:  Whereby,  and  by 
force  of  the  statute  in  such  case 
made  and  provided,  the  defend- 
ant, in  respect  of  each  and  every 
of  the  said  representations,  be- 
came liable  to  pay  to  the  plaintiff, 
being  such  author  and  proprietor 
as  aforesaid,  and  having  such 
sole  liberty  as  aforesaid,  an 
amount  not  less  than  40^.,  or  the 
full  amount  of  the  benefit  or  ad- 
vantage arising  from  such  repre- 
sentations, or  the  injury  and  loss 
sustained  by  the  plaintiff,  there- 
from, whichever  should  be  the 
greater  damages.  And  the  plain- 
tiff says,  that  the  sum  of  40s. 
was  the  greatest  damages  re- 
coverable by  the  plaintiff,  ac- 
cording to  the  form  of  the  statute 
in  such  case  made  and  provided, 
in  respect  of  each  representation 
of  the  said  piece  by  the  defend- 
ant, as  in  this  count  mentioned, 
whereof  the  defendant  had  notice. 
Whereby,  and  by  force  of  the 
statute  in  such  case  made  and 
provided,  an  action  hath  accrued 
to  the  plaintiff,  to  demand  and 
have,  of  and  from  the  defendant. 
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interest.    Under  this  writ,  the  defendant  bad  been  taken  in        1844. 


execution,  from  which  he  was  released,  on  payment,  under      Ynvuku. 
protest,  of  the  sum  indorsed  with  the  sheriff's  expenses,  »• 

amounting  to  26^  11^.  He  then  obtained  a  summons, 
returnable  before  a  Judge  at  Chambers,  calling  on  the 
plaintiff  to  shew  cause,  ^'why  the  ca.  sa.  issued  in  this 
cause  should  not  be  set  aside,  with  costs,  the  debt  for 
which  this  action  is  brought,  and  for  which  judgment  is 
signed,  being  under  20^  ;  and  why  the  plaintiff  should  not 
refund  the  sum  o{26L  11^.,  paid  to  the  sheriff,  the  plaintiff, 
or  his  attorney,  on  the  execution  of  the  said  ca.  sa.''  The 
parties  attended  before  Mr.  J.  JViffhtman,  on  the  28th  of 
January,  when  that  learned  Judge  made  the  order  in  the 
terms  prayed  for. 

Offle  now  moved  (a)  to  discharge  the  above  order,  and 
that  the  sheriff  be  directed,  upon  service  of  the  rule,  not  to 
part  with  the  money  in  his  hands  until  the  rule  be  decided. 
The  recent  act,  7  &  8  Vict.  c.  96,  s.  57,  it  is  submitted, 
does  not  apply  to  the  present  case.  That  section  enacts^ 
that  after  the  passing  of  the  act,  **  no  person  shall  be  taken 
or  charged  in  execution  upon  any  judgment  obtained  in 
any  of  her  Majesty's  superior  Courts,**  &c.,  "in  any  action 
for  the  recovery  of  any  debt,  wherein  the  sum  recovered 
shall  not  exceed  the  sum  of  twenty  pounds,  exclusive  of 
the  costs  recovered  by  such  judgment."  The  present  is 
not  an  action  "  for  the  recovery  of  a  debt ;"  but  an  action 
for  the  recovery  of  a  sum  of  money  given  by  way  of 
damages,  for  the  infringement  of  a  right  conferred  upon 
the  plaintiff  by  the  3  &  4  Wm.  4,  c.  15.  By  lect.  1  of 
that  act,  the  sole  right  of  representing  any  dramatic  piece 

six  several  sums  of  40$.  each,  tiff;  but  hath  hitherto  wholly  re- 
making together  the  sum  of  12/.,  fused,  and  still  doth  refuse,  so  to 
the  sum  above  demanded.  Yet  do.  To  the  plaintiflfs  damage  of 
the  defendant,  although  often  re-  10/.,  and  thereupon  he  brings  bis 
quested  so  to  do,  hath  not  paid  suit,  &€." 
the  said  sum  above  demanded,  (a)  On  the  last  day  of  Hilary 
or  any  part  thereof,  to  the  plain-  Term,  1S45. 
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1844.  18  given  to  the  author  for  a  limited  nomber  of  years;  and 
by  sect  2,  a  remedy  is  provided  in  cases  of  infringemem, 
that  ^  the  offender  shall  be  liable  for  each  and  every  siidil 
refMesentation,"  {u  e.j  a  representation  withoot  consent  of 
the  anthor,)  '^  to  the  payment  of  an  amount  not  less  ihmk 
40f.,  or  to  the  fiill  amount  of  the  benefit  or  advantage 
arising  firom  such  representation,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages,  to  the  author,**  &c. ;  but  it  is  nowhere 
said,  that  the  sums  to  be  thus  recovered,  shall  be  recovered 
by  action  of  debt ;  and  the  words  '^  whichever  shall  be  the 
greater  damages,"  clearly  shew,  that  it  is  to  be  considered 
in  the  nature  of  ^*  damages."  These  actions  are  finequently 
brought,  and  it  is  never  thought  necessary  to  indorse  the 
amount  which  the  plaintiff  seeks  to  recover  on  the  bad:  of 
the  writ,  or  to  furnish  any  particulars  of  demand ;  nor  has 
this  been  done  in  the  present  case.  The  case  ^  Daoie$  t. 
Uagd  (a)  shews,  that  an  action  of  debt  for  a  penal^  under 
the  Municipal  Corporations  Act,  is  not  an  action  for  llie 
payment  of  a  debt  within  the  Uniformi^  of  Process  Act, 
requiring  an  indorsement  on  the  writ  of  summons,  of  th^ 
amount  of  debt  and  costs,  in  pursuance  of  Reg.  Genl, 
a  T.,  2  Wm.  4,  r.  IL,  and  Reg.  Gen.,  M.  T.,  3  Wnu  4; 
r.  v.  The  sum  of  40«.  for  each  representation  is  a  quast^ 
penalty ;  the  jury  might  have  given  greater  damages^  if  they 
had  been  of  opinion  that  the  plaintiff  had  sustuned  greafer 
injury  than  to  the  amount  of  4(U.  for  each  repreaOilflilion. 
[Colendge^  J.,  referred  to  Fife  Y.BousfieU  {b).]  There,  an 
acticm  was  brought  on  the  statute,  I  &  2  Ph.  and  Hary, 
c.  12,  s.  1^  which  prohibits  the  taking  more  than  a  certain 
sum  by  way  of  poundage  on  a  distress,  **  on  pain  of  five 
pounds,  to  be  paid  to  the  par^  grieved ;"  and  the  action 
being  at  the  suit  of  the  party  aggrieved,  the  Court  held, 
that  it  was  not  a  penal  action,  so  as  to  require  the  venue  to 

(a)  3  M.  &  W.  69 ;  See  S.  C.      p.  474. 
6  DowL  173.    See  the  preceding         (b)  See  note  (A.)  at  the  end  of 
case  of   Hobbs  v.  Yoimg^  ante^      this  caae. 
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be  local  under  the  31  Eliz.,  c  5,  s.  2,  or  the  21  Jac.  1, 
c  4,  8.  2.  This  is  also  an  action  at  the  suit  of  the  party 
aggrieved ;  and  a  very  trifling  difference  in  the  language 
of  the  declaration,  would  have  made  it  clearly  an  action  for 
unliquidated  damages. 

Cut.  adv.vuU. 


1844. 


Lord  Denman,  C.  J.  (a) — We  have  considered  this  ca8e> 
and  are  of  opinion,  that  the  defendant  was  entitled  to  his 
discharge,  under  the  recent  Insolvent  Act  There  will, 
therefore,  be  no  rule. 

Rule  refused. 

(a)  In  Hilary  Vacation,  1845. 


(A)  Fife  v,  Bousfibld. 
(tn  the  fiiU  Court.) 

Debt.  Venne  Middlesex.  The  dedaration  stated,  that  before,  &c. 
one  W.  M.  C.  had  taken  the  horse  of  the  plaintiff  as  a  distress,  and 
impounded  it  in  a  certain  public  pound,  to  wit,  at  Streatham,  in  the 
county  of  Surrey,  whereof  the  defendant  then  was  the  keeper ;  ''  and 
the  said  defendant  so  being  such  keeper  as  aforesaid,  afterwards,  and 
whilst  the  said  horse  was  so  impounded  as  aforesaid,  to  wit,  on,  &c., 
aforesud,  demanded  and  then  took  from  the  plaintiff,  for  keeping  in 
pound  the  said  distress,  to  wit,  the  sum  of  3^.,  being  more  than  the 
sum  of  Ad,  for  one  whole  distress ;  whereby  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  accrued  to 
the  plaintiff,  being  the  party  grieved,  to  demand  and  have  from  the 
defendant  the  sum  of  5/.,  and  also  the  further  sum  of  2s,  Sd,,  the  said 
last  mentioned  sum  of  money  being  the  sum  of  money  which  the 
defendant  took  above  the  sum  of  4d,  for  such  whole  distress."  Yet 
that  the  defendant,  although  often  requested,  &c.,  had  not  paid  to 
the  plaintiff  the  said  sums  of  51.  and  2s.  Sd.,  or  either  of  them,  &c. 
There  were  the  common  counts  for  money  had  and  received,  and  for 
money  due  on  an  account  stated. 

Pleas.    As  to  the  first  count,  nil  debet,  by  statute.    As  to  the  two 
last,  nunquam  indebitatus,  also  by  statute. 


VOL.  II. 


^(' 


by  force  of  the  statute,'*  an 
I  I 


action  hath  seemed 
D.   &  I*. 


An  action 
under  the1&2 
Ph.  and  Mary, 
c.  12,  s.  2,  by 
the  party  ag- 
grieyed,  is  not 
a  penal  action 
within  the 
31  Bill,  c  5^ 
s.2,or2lJae.l, 
c.  4,  s.  2,  so  as 
torequira  the 
venue  to  bo 
local 

The  deck* 
ration  should 
sUte  the 
offence  to  be, 
contra  formam 
statuti;  and  it 
is  not  sufficient 
to  allege 
facts  which 
would  bring 
the  defendant 
within  the 
statute,  and 
that  "by  means 
thereof,  and 
to  the  plaintiff. 
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' V ' 

FiTZBALL 

9, 

Beooke. 


At  the  trial  before  Mr.  J.  Wightman,  at  the  eittiiigt  after  Triiiitj 
Term,  1843,  it  appeared  that  nine  horsea  of  the  plamtiff  had  been 
distrained  for  trespassing  on  the  land  of  one  W.  M.  Coulthnrst,  at 
Streatham,  in  the  county  of  Surrey;  but  that  only  one  had  been 
impounded.  The  pound-keeper,  however,  demanded  and  received 
the  sum  of  3s.,  being  at  the  rate  of  Ad,  for  each  of  the  nine  horses. 
The  jury  returned  a  verdict  for  the  plaintiff  on  the  first  count,  and 
for  the  defendant  on  the  other  counts ;  the  defendant  having  leave  to 
move  to  enter  the  verdict  in  his  favour,  or  for  a  nonsuit,  on  the  ground 
that  the  venue  was  local. 

A  rule  nisi  having  been  obtained  accordingly,  and  also  for  arresting 
the  judgment,  on  the  ground  that  the  declaration  did  not  state  that 
the  act  done  was  an  act  done  against  the  form  of  any  statute; 


Piatt,  with  whom  was  Ckadwicke  Jones,  shewed  cause.  This  is  an 
action  on  the  1  &  2  Ph.  and  Mary,  c.  12,  s.  2,  which  enacts,  "that  no 
manner  of  person  shall  take  for  keeping  in  pound,  impounding,  or 
poundage  of  any  manner  of  distress,  above  the  sum  of  fourpence  for 
any  one  whole  distress  that  shall  be  so  impounded ;  and  where  less 
hath  been  used,  then  to  take  less ;  upon  the  pain  of  five  pounds,  to 
be  paid  to  the  party  grieved,  over  and  beside  such  money  as  he  shall 
take  above  the  sum  of  fourpence,  any  usage  or  prescription  to  the 
contrary  notwithstanding."  It  is  said  that  this  is  a  penal  action; 
and  that,  therefore,  the  venue  is  local,  under  the  31  Eliz.  c.  5,  s.  2,  or 
under  the  21  Jac.  1,  c.  4,  s.  2.  But  the  distinction  is,  that  this  is  an 
action  at  the  sfut  of  the  party  aggrieved,  and  therefore  not  within 
those  statutes,  which  apply  merely  to  suits  by  common  informers. 
CuUtford  V.  Blan^ford,  (Cartb.  232  ;)  Bull.  N.  P.  196.  The  following 
cases  were  also  cited;  Eaton  v.  Barker,  (1  Vent.  133  ;)  Tie  Company 
qf  Cutlers  in  Yorkshire  v.  Ruslin,  (Skin.  368 ;)  and  The  Corporation  qf 
Plymouth  v.  CoHings,  (Garth.  230).  As  to  the  second  ground  of 
objection,  that  the  declaration  does  not  allege  it  to  be  an  act  done 
contrary  to  any  statute,  it  sufficiently  appears  that  it  is  so,  on  the  face 
of  the  declaration,  and  also  by  the  allegation,  "  whereby  and  by  force 
of  the  statute,  an  action  hath  accrued  to  the  plaintiff,  &c." 


Taprell,  in  support  of  the  rule.  The  case  of  Earl  Spencer  v. 
SwanneU,  (3  M.  &  W.  154 ;  S.  C.  6  Dowl.  326,)  shews  that  this  is  in 
reality  a  penal  action.  That  being  so,  the  terms  of  the  stat.  31  Elis. 
c.  5,  s.  2,  apply ;  and  they  are  no  where  restricted  to  the  case  of 
actions  by  common  informers.  In  Barber  v.  TUson,  (3  M.  &  S.  434,) 
Lord  Ettenborough  says  it  is  a  statute  of  "  universal  operation  and 
extent."  And  in  Whitehead  v.  Wynn,  (5  M.  &  S.  429,)  his  Lordship 
uses  similar  language.  The  exception  in  the  first  section,  and  those 
in  the  subsequent  sections,  are  strong  evidence  against  any  other 
exceptions  than  those  named.  But  if  the  present  action  be  not  within 
that  statute,  at  least  it  is  within  the  21  Jac.  1,  c.  4,  s.  2.  The  point 
which  was  argued  in  Pope  v.  Davis,  (2  Taunt.  252,)  could  not  have 
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ariaen,  if  it  had  not  been  taken  for  granted  that  the  yenne  in  an  action 
under  the  l  &  2  Ph.  and  Mary,  c.  12,  is  local.  The  decision  in  the 
case  of  CuUtford  v.  Blandford,  did  not  turn  on  the  construction  to  be 
put  npon  the  21  Jac.  1,  c.  4,  s.  2.  He  cited  also  The  Att^mey-Generdl 
▼.  Browse,  (Bunb.  236,)  and  TheAttomey-Oeneralv.  Moy0r,(Bunb.26l.) 
With  respect  to  the  second  ground  of  objection,  Lee  v.  Clarke^  (2  East, 
333,)  and  WeUs  v.  IggiOden,  (3  B.  &  C.  186;  S.  C.  5  D.  &  R.  13,) 
are  expressly  in  point.    (He  was  stopped  by  the  Court.) 

Lord  DiNMAN,  C.  J. — ^As  regards  the  last  point,  there  is  no  doubt 
that  the  judgment  should  be  arrested.  The  only  answer  that  has 
been  attempted  to  be  given  is,  that  the  declaration  discloses  an  offence 
against  the  statute ;  but  the  same  might  be  said  in  every  case  in  which 
the  objection  has  been  allowed.  In  Lee  v.  Clarke,  (2  East,  333,)  Lord 
BUetUformtgh  observes,  that  the  allegation,  which  is  here  omitted,  has 
always  been  considered  necessary.  And  the  case  of  WeUs  v.  Iggulden, 
(3  B.  &  C.  186,)  is  also  precisely  in  point.  We  therefore  think  that 
so  much  of  the  rule  as  relates  to  arresting  the  judgment,  should  be 
made  absolute.  As  to  tbe  other  alternative  of  the  rule,  which,  if 
decided  for  the  defendant,  will  be  much  more  beneficial  to  him,  the 
Court  will  take  time  to  consider  their  judgment 

Cur.  adv.  vult. 


1844. 


FiTZBALL 

e. 
Brooke. 


Afterwards,  in  Trinity  Term,  1844, 

Lord  Dknm AN,  C.  J.,  delivered  the  judgment  of  the  Court.  (His 
Lordship  shortly  stated  the  pleading8.)^Upon  the  trial,  a  verdict  was 
taken  for  the  plaintiff  on  the  first  count,  and  for  the  defendant  on  the 
two  last  The  venue  was  laid  and  the  cause  was  tried  in  Middlesex, 
but  the  offence  was  committed  in  Surrey.  A  rule  nisi  has  been 
obtained,  on  leave  reserved,  to  enter  a  verdict  for  the  defendant  or  for 
a  nonsuit,  on  the  ground  that  the  venue  was  local,  either  by  31  Eliz. 
c.  5,  8.  2y  or  by  21  Jac.  1,  c.  4,  s.  2.  We  are  of  opinion,  however, 
that  neither  of  these  statutes  applies  to  an  action  of  debt  by  the  party 
aggrieved,  to  recover  a  penalty  given  to  him.  Both  these  statutes 
have  the  same  object, — the  regulation  of  proceedings  by  informers ; 
and,  although  some  of  the  sections  appear  applicable  to  all  penal 
actions,  it  may  be  considered  now  to  be  settled,  that  neither  the  first 
of  these  statutes,  nor  the  first  nor  second  clause  of  the  second,  extend 
to  penal  actions  brought  by  the  parties  aggrieved.  With  regard  to 
the  statute  of  Elizabeth,  it  has  been  expressly  decided,  that  it  applies 
only  to  common  informers,  and  not  to  a  party  aggrieved ;  Alien  v. 
Stear,  (Cro.  Eliz.  645,)  and  CuUiford  v.  Blandford,  (Carth.  232.) 
The  effect  of  the  statute  of  21  Jac.  1,  c.  4,  s.  2,  is,  as  is  observed 
by  Mr.  Baron  Parke,  in  giving  judgment  in  the  case  of  T^  Earl 
^fieneer  v.  Swannell,  (3  M.  &  W.  163,)  "  to  re-enact  the  pro- 
visions of  the  31  Eliz.  c.  5,  s.  2,  with  some  alteration  as  to  the  mode 
of  taking  advantage  of  the  objection,  and  to  enforce  the  laying  the 
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venue  in  the  proper  county ;"  and  the  second  section  has,  not  onlj 
in  that  case,  but  in  Barber  v.  Tilson,  (3  M.  &  S.  429»)  been  determined 
to  apply  only  to  cases  of  proceedings  by  informers ;  and  to  the  same 
effect  is  the  passage  which  has  been  referred  to,  in  BulL  N.  P.  p.  196. 
In  the  case  of  Pope  ▼.  Dams,  (2  Taunt.  252,)  this  point  was  not  taken 
or  alluded  to,  either  in  the  argument  or  in  the  judgment ;  although 
the  action  was  on  the  statute  of  1  &  2  Ph.  and  Mary,  c.  12.  The 
question  there  discussed  was,  in  which  of  the  two  counties  the  venue 
should  be  laid.  We  are,  therefore,  of  opinion,  that  so  much  of  the 
rule  as  relates  to  the  entry  of  a  verdict  for  the  defendant,  or  of  a 
nonsuit,  must  be  discharged. 

It  was  necessary  to  examine  this  point,  because  the  defendant  had 
obtained  a  rule  for  a  verdict  or  for  a  nonsuit,  either  of  which  would 
have  been  much  more  beneficial  to  him  than  an  arrest  of  judgment. 
We  have,  however,  already  declared  our  opinion,  that  the  rule  in  the 
latter  alternative  must  be  made  absolute. 


Rule  absolute,  for  arresting  the  judgment 


Dennett  v.  Hardt. 
Where  in  an      A  RULE  had  been  obtained,  callinir  on  the  plaintiff  to 

action  to  be  ,  .  or 

tried  before  the  shew  causc  why  the  issue  and  notice  of  trial  delivered  in 

Lsoei  bad  been  ^'®  cause  should  uot  be  Set  aside  for  irr^ularity ;  or  why 
^tiS^i'ff^dS*  *^  defects  therein  should  not  be  amended  at  the  costs  of 
up  the  award     the  plaintiff, 
of  the  writ  of 
trial  with  a 
venire  to  try 
the  issue  be- 
tween the 
parties:  ffeld^ 
that  the  issue 
thus  delivered 
was  defective, 
and  that  the 
defendant 
might  come 
to  the  Court 
to  have  it 
amended,  at 
the  plaintiff's 


This  was  an  action  of  debt,  for  use  and  occupation,  to 
recover  the  sum  of  2i  10*.,  for  a  quarter's  rent,  due  to  the 
plaintiff,  and  for  money  due  on  an  account  stated. 

The  defendant  pleaded  nunquam  indebitatus  as  to  the 
last  count ;  and  as  to  the  first,  a  special  plea,  which  the 
plaintiff  traversed. 

The  plaintiff  had  thereupon  made  up  the  issue,  adding 
the  similiter  for  the  defendant,  with  an  award  of  the  writ 
of  trial  as  follows: 

cost';  and  that 

he  was  not  bound  to  make  the  application  at  Chambers,  in  Term  time. 

Held  also,  that  the  above  defect  was  no  around  for  setting  aside  the  notice  of  trial 

Semble,  where  the  plaintiff  adds  the  simiUter  for  the  defendant,  and  delivers  the  issue  with  an 

award  of  a  writ  of  tnal,  leaving  blanks  for  the  dates  of  the  teste  and  return  of  the  writ,  that  the 

issue  thus  delivered  is  irregular : 
Also,  that  where  it  is  for  the  plaintiff  to  add  the  similiter  for  the  defendant,  the  Judge's  order 

for  the  writ  of  trial  should  first  be  obtained,  before  the  plaintiff  delivers  the  issue,  i^ch  may 

then  contain  the  proper  date. 
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And  forasmuch  as  the  sum  sought  to  be  recovered  in        1844. 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does      0^JJ{[^^ 
not  exceed  20£,  hereupon,  on  the  (a)  day  of  Novem-  »• 

her,  in  the  year  1844,  pursuant  to  the  statute  in  that  case 
made  and  provided,  the  Judge  of  the  Sheriff's  Coiurt  of 
the  city  of  London,  being  a  Court  of  Record  for  the  reco- 
very of  debts  in  the  said  city,  is  commanded  that  he  sum- 
mon twelve,  &C.,  who  neither,  &c.,  who  shall  be  sworn 
truly  to  try  the  issue  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  accord* 
ingly,  and  when  the  same  shall  have  been  tried,  that  he 
make  known  to  the  Court  here  what  shall  have  been  done 
by  virtue  of  the  writ  of  our  Lady  the  Queen,  to  him  in 
that  behalf  directed,  with  the  finding  of  the  jury  thereon 
indorsed,  on  the  28th  day  of  November,  &c.  (b) 

The  affidavit  in  support  of  the  motion  stated,  that  the 
issue  in  the  above  form  and  notice  of  trial  for  the  28th  of 
November,  had  been  delivered  to  the  defendant  on  the 
18th  day  of  November;  that  on  the  19th,  search  was  made 
among  the  precipes  of  all  the  writs  of  trial  issued  in  this 
Court  firom  the  12th  of  November  instant,  in  order  to 
ascertain  if  any  writ  of  trial  had  been  issued  in  the  above 
cause,  and  that  it  was  ascertained  that  none  had  been  issued. 
The  affidavit  in  opposition  shewed  that  it  was  the  practice 
to  deliver  issues  with  an  award  of  a  writ  of  trial,  without 
first  obtaining  the  writ  itself;  as  in  the  event  of  the  action 
being  settled,  the  Master  would  not  allow  the  costs  of  the 
writ,  if  it  had  been  sued  out  many  days  before  the  trial. 
That  the  present  writ  of  trial  had  been  sued  out  accordingly 
on  the  22nd  of  November.  That  no  application  had  been 
made  to  a  Judge  at  Chambers,  nor  any  notice  or  application 
to  the  plaintiff  to  amend. 

Bovill  shewed  cause.  The  issue  is  made  up  in  the  form 
prescribed  by  the  Reg.  Gen.,  H.  T.,  4  Wm.  4,  Form,  No.  4. 

(a)  There  was  a  blank  left  here. 

(6)  The  case  was  argued  as  if  there  had  been  also  a  blank  left  h«re. 
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1844.  It  is  quite  impossible  that  the  plaintiff  can  insert  the  (Hroper 
dates  of  the  writ  of  trial,  as  at  the  dme  of  delivering  the 
issue,  he  has  not  obtained  it  It  was  for  the  plaintiff  to 
make  up  the  issue ;  Reg.  Gen.,  2  Wm.  4,  r.  1,  s.  108 ;  and 
as  it  was  one  which  must  be  tried  by  an  inferior  Court,  he 
was  bound  to  make  it  up  in  the  form  prescribed  for  that 
purpose.  It  is  the  practice  not  to  sue  out  the  writ  before 
delivering  the  issue*  And  this  practice  is  recognised  by  the 
Masters  on  taxation;  for  they  will  not  allow  the  costs  of  a 
writ  of  trial  if  the  action  be  settled  in  the  meanwhile.  The 
object  of  inserting  the  award  of  a  writ  of  trial,  is  not  to 
inform  the  other  party  of  its  being  issued ;  for  a  notice  of  the 
application  must  be  served  on  him  before  the  Judge's  order 
can  be  obtained.  It  is  merely  to  shew  how  the  proceedings 
stand,  when  the  record  comes  to  be  made  upw  Besides, 
even  if  this  were  a  valid  objection,  the  defendant  should 
have  made  it  the  subject  of  an  application  to  Chambers, 
and  not  have  come  to  the  Court;  Ihin  v.  Plevin{a).  At 
any  rate  the  notice  of  trial  is  good ;  and  the  rule  cannot 
succeed  on  that  point 

Hom^  in  support  of  the  rule.  It  is  in  the  power  of  the 
plaintiff  to  insert  the  dates  of  the  writ  of  trial  in  the  issue 
delivered,  for  he  must  know  when  he  means  to  apply  for  it 
The  form  given  by  Reg.  Gen.,  a  T.,  4  Wm.  4,  Na  4, 
says  expressly,  that  in  the  blank  which  is  there  left,  the 
teste  of  the  writ  of  trial  is  to  be  inserted.  [Patteson^  J. — 
Unfortunately,  the  form  leads  to  some  difficulty ;  for  if  the 
party  were  to  apply  for  a  writ  of  trial  before  the  issue  had 
been  delivered,  that  might  also  form  a  ground  of  objection.] 
In  Ball  V.  Hamlet  {b),  it  was  held  that  the  issue  must  con- 
tain the  date  of  the  pleadings,  for  that  was  prescribed  by 
the  form  given  in  the  rules.  At  all  events,  the  plaintiff 
should  have  applied  for  leave  to  amend  it;  fVard  v.  Peel{cy, 

(a)  5  Dowl.  594.  (c)  1  M.  &  W.  743;  See  S.  C. 

(6)  1  C,  M.  &  R.  575 ;  See  S.  C.      5  Dowl.  169. 
5  Tyr.  201 ;  3  Dowl.  188. 
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That  case  is  also  an  authority  for  the  present  application  to  1844. 
the  Court.  Counsel  are  not  heard  at  Chambers  during 
Term  time ;  and  it  would  therefore  be  a  very  great  hardship 
in  motions  of  a  nature  similar  to  the  present^  if  parties 
might  not  elect  to  come  to  the  Court*  The  authority  of 
Ikm  V.  Pleuin  (a)  has  been  doubted.  [Pattuan^  J. — How 
do  you  say  the  plaintiff  should  have  avoided  this  defect?] 
He  should  perhaps  have  allowed  the  defendant  to  complete 
the  issue  by  rejoining;  and  then  he  could  at  once  have 
obtained  his  writ  of  trial,  and  completed  his  issue  regularly. 
[Pattuonf  J. — It  would  be  useless  to  require  the  defendant 
to  add  the  similiter,  when  the  rule  of  Court  empowers  the 
plaintiff  in  a  case  like  the  present  to  make  up  the  issue.] 
There  is  another  defect  in  the, issue.  The  jury  are  to  be 
summoned  to  try  the  ^^  issue,"  instead  of  the  '^issues" 
joined  between  the  parties*-  How  can  it  be  said  which 
issue  the  Judge  of  the  inferior  Court  is  empowered  to 

try. 

Pattbson,  J. — The  issue  is  certainly  defective  in  one 
respect,  namely,  in  awarding  the  writ  of  trial,  to  try  the 
"  issue"  instead  of  the  "  issues,"  joined  between  the  parties. 
Thb  is  clearly  wrong,  and  as  to  that  part  the  plaintiff  must 
amend.  As  respects  the  other  objection,  that  the  date  of 
the  teste  of  the  writ  of  trial  should  have  been  inserted,  that 
is  a  matter  which  it  would  be  very  desirable  should  be 
settled.  The  act  of  Parliament  says,  that  the  Court  or  a 
Judge  shall  direct  the  issues  to  be  tried  before  the  sheriff, 
^^  if  such  Court  or  Judge  shall  be  satisfied  that  the  trial  will 
not  involve  any  difficult  question  of  fact  or  law,  and  such 
Court  or  Judge  shall  think  fit  so  to  do."  Now,  how  can 
the  Judge  be  satisfied  of  this,  until  the  issue  be  complete  ? 
How  can  it  even  be  fixed  before  whom  the  trial  is  to  take 
place,  whether  before  the  sheriff  or  the  Judge  of  an  inferior 

(a)  5  Dowl.  594. 
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Court  (^Record?  The  diflBculty  here  is^  that  the  rejdnder 
was  to  come  from  the  defendant;  so  that  the  iasne  was  not 
complete  when  the  plaintiff  delivered  it;  for  the  defendant 
mi^t  have  stmck  oat  the  similiter,  and  demurred  to  the 
jdaintiff's  replication.  There  is  no  donbt  that  if  a  Judge's 
Older  had  been  first  obtained,  and  the  plaintiff  had  soed 
oot  the  writ,  and  afterwards  delivered  the  iasoe  with  wrong 
dates,  he  must  have  amended  it  I  am  rather  indined  to 
think  that  the  order  for  the  writ  of  trial  ought  first  to  be 
obtained;  and  if  it  be,  the  dates  could  then  be  inserted; 
and,  looking  at  the  form  given  by  the  rule,  it  seems  to  me 
that  that  ought  to  be  done.  At  the  same  time,  it  is  not 
necessary  to  decide  the  point  now,  as  the  plaintiff  being 
obliged  to  amend  the  other  defect,  can  amend  this  alsa 
The  rule  will,  therefore,  be  absolute  for  the  plaintiff  to 
amend  the  issue ;  but  the  notice  of  trial  must  stand. 


Rule  absolute  accordii^ly. 


A  notice  of 
appeal  against 
an  order  of 
removal  of  a 
pauper  maybe 
given,  after  the 
21  dajTi  from 
the  time  of 
lending  the 
Dotieeof 
chargeabilitT, 
ftc.  required 
faj  the  4  &  6 
Wm.  4,  c.  76, 
f.  79,  and  be- 
fore an  actual 


Beoina  V.  The  Justices  of  the  West  Riding  of  Yorkshire, 
(Stanley  cum  Wrenthorpe  v.  Alverthorpc  with  Thomes.) 

I.  HIS  was  a  rule  for  a  mandamus  to  the  Justices  of  the 
West  Riding  of  Yorkshire,  commanding  them  to  enter 
continuances,  and  bear  an  appeal  against  an  order  of 
removal  of  Mary  Abson,  and  her  two  children,  from  the 
township  of  Alverthorpe  with  Thomes,  in  the  said  Riding, 
to  the  township  of  Stanley  cum  Wrenthorpe,  also  in  the 
said  Riding.  The  order  was  made  on  the  29th  of  July  last, 
and  the  notice  of  chaigeability,  and  copy  of  the  exami- 
nations, had  been  duly  sent,  and  received  by  the  respondent 
township,  on  the  2nd  of  August  The  notice  of  appeal  was 
not  served  till  the  24th  of  the  same  month,  consequently, 
more  than  twenty-one  days  after  the  notice  of  the  order  of 
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removal.  No  removal  took  place  before  the  Michaelmas 
Sessions,  when  the  appeal  was  entered  and  called  on.  It 
was  then  objected,  that  there  had  been  no  sufficient  notice 
of  appeal  It  was  contended,  that  there  being  no  actual 
removal,  the  appellants  were  not  '^  aggrieved,''  within  the 
meaning  of  13  &  14  Car.  2,  c.  12,  s.  2 ;  and  that  to  bring 
themselves  within  the  4  &  5  Wm.  4,  c.  76,  s.  79,  which 
substitutes  the  notice  as  the  grievance,  for  the  actual 
removal,  a  notice  within  the  twenty-one  days  was  required. 
The  magistrates  adopted  this  view,  and  dismissed  the 
appeal ;  upon  which  the  present  rule  had  been  obtained. 


1844. 


HaU^  with  whom  was  Overendf  shewed  cause.  It  is 
submitted,  that  there  is  no  power  of  appeal  at  common 
law,  and  that  it  is  not  conferred  by  statute,  except  by 
express  terms;  Rex  v.  Han8<m{<i)y  Rex  v.  Sk(me{b)y  Regina 
V.  Stock  (c).  Under  the  old  statutes,  there  was  no  power  of 
appeal  until  the  actual  removal  of  the  pauper;  Rex  v. 
Inhabitants  of  Norton  (d).  Rex  v.  Justices  of  Herefordshire  (e), 
Regina  v.  Justices  of  Salop  (/).  The  statute  4  &  6  Wm.  4, 
c  76,  s.  79,  in  permitting  an  appeal  within  twenty-one  days 
after  notice  of  chargeability,  without  an  actual  removal, 
in  &ct,  confers  a  new  right  of  appeal,  which  is  to  be 
taken  subject  to  the  terms  of  that  section,  one  of  which 
is,  that  it  must  be  given  within  the  twenty-one  days.  If 
the  notice  of  appeal,  therefore,  be  not  given  within  that 
time,  the  case  is  no  longer  within  the  express  terms  of  the 
section,  and  if  not  within  the  express  terms,  the  party 
appealing  must  shew  a  grievance ;  the  grievance  can  only 
exist  by  virtue  of  the  old  law,  where  there  is  an  actual 
removal,  which  is  not  the  case  in  the  present  instance. 
The  following  cases  were  also   cited;  Rex  v.  Justices  of 


(a)  4  B.  &  A.  519. 

(b)  6   East,   514  ;    See   S.  C. 
2  Smith,  642. 

(c)  8  A.  &  £.  405 ;  See  S.  C. 


3  N.  &  P.  420. 
id)  2  Strange,  831. 
(e)  3  T.  R.  504. 
(/)  6  DowL  28. 
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1844.  A^iptt  {a\  Bex  t.  Jkitias  ^  UmffdmMrt  {b%  Ra  t. 
JkiCuxf  €f  Laca^Ur  {c\  Ra  r.  JtuOeet  ef  ConwaM  (d), 
Bftgima  w.  Jautieet  ff  Salop  {€\  Iteg'ma  t.  Jtutita  of  Ben- 

JuMOeeg  €f  CkeMrt  (h),  Beyma  ▼.  JtatieaofLamtaMtmiii. 

l\tgUey{mAwbamwmPkiermf)mmipponQ(dMRnJkt. 
b  is  coneeded  durt  tfaemnaybeanappalmfierdie  twfntj- 
one  dajB  hare  expired,  on  the  acCml  remotil;  but  k  k 
and,  theie  is  an  intermediate  space  at  time  bclween  the 
expiratioa  of  die  twenty-one  dajs  and  the  remofal  of  the 
paoper,  dorii^  whidi  an  appeal  cannot  be  made.  Bot 
there  is  no  fiHmdation  fbr  this  distinction  in  diecaaeadiat 
hare  been  cited,  or  upaa  principle.  In  practice,  it  mig^ 
be  eztremelj  inconvenient;  aa^  if  the  power  of  ajqieal  were 
taken  away  after  the  lapse  of  twentj-one  days^  except  in 
the  case  of  an  actual  remoral,  a  parish  on  whom  a  notice 
of  duDgeability  had  been  serred,  might  remain  nirimafriy 
liable  for  the  expenses  finr  a  considerable  period  of  time, 
without  any  power  of  contesting  the  question.  It  is  deaiv 
howerer,  that  since  the  4  &  5  Wm.  4,  c.  76,  the  parish 
upon  whom  a  notice  of  diargeability  is  served,  is  aggrieved 
fifom  the  time  of  service  of  that  noUce ;  fbr  by  sect.  84, 
their  liability  to  the  pauperis  expenses  accrues  firom  that 
date.  Th^  cited  Bex  v.  Justices  of  Leicester  {k\  Bex  v. 
Justices  of  SuffM  (/},  Begina  v.  Justices  of  AUddlesex  {m), 
Beyina  v.  Stock  {n\  Stat.  3  Wm.  and  M.  c  II. 

WiOHTMAir,  J. — This  is  said  to  be  a  novel  case ;  but  I 

(a)  4  A.  &  E.  319;  See  S  C.  {g)  9  Dowl.  163. 

5  N.  &  M.  603.  (*)  I  Dowl.  570,  N.  S. 

(6)  3  B.  &  C.  548 ;  See  S.  C.  (i)  Trinity  Term,  1843,  a  B. 

5  D.  &  R.  347.  ik)  4  Dowl.  633. 

(c)  4  Dowl.  633.  (/)  4  A.  &  E.  319. 

(cO  6  A.  &  E.  894.  (m)  9  Dowl.  163. 

(«)  6  Dowl.  28.  (»)  8  A.  &  £.  405. 

(/)  8  Dowl.  638. 
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am  not  struck  with  any  great  difficulty  in  it     The  statute        1844. 

of  Charles  gave  the  party  aggrieved  by  the  order  of  re-      Bkoina 

moval,  a  right  of  appeal;  but  it  was  contended,  that  under         •^'  a^. 

that  statute  a  mere  order  of  removal  constituted  in  itself  of 

no  grievance;   and,  therefore,  that  no  appeal  could  be 

prosecuted  until  an  actual  removal  took  place.     But  now 

by  the  recent  statute,  the  grievance  commences  from  the 

time  when  the  notice  of  chargeability  and  other  documents 

are  served  upon  the  opposite  party;  for,  from  that  time, 

they  become  liable  by  the  84th  sect,  for  the  expenses  of 

the  pauper,  if  he  be  ultimately  adjudged  to  belong  to  their 

parish.     The  cases  of  Rex  v.  Justices  of  Suffolk  (a),  and 

Regina  v.  Justices  of  JUzddksex  (i),  which  have  been  cited 

at  the  Bar,  shew,  that  if  the  notice  of  appeal  be  not  given 

within  the  stipulated  period,  the  party  may  still  appeal 

upon  actual  removal  of  the  pauper.     It  is  said,  however, 

that  where  the  twenty-one  days  have  expired,  there  must 

be  an  actual  removal  to  give  the  party  this  right     But  I 

can  see  no  foundation  for  this  distinction.   The  only  reason 

that  is  suggested  why  an  appeal  would  not  lie  under  the 

statute  of  Charles,  till  actual  removal,  is  because  there  was 

till  then  no  grievance.    That  defect,  however,  is  supplied 

by  the  recent  act,  which  makes  the  service  of  the  document 

a  grievance ;  since  from  that  time  the  ultimate  liability  to 

the  expenses  of  the  pauper  are  incurred.     I  therefore  think 

that  this  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  4  A.  &  £.  319.  (&)  9  Dowl.  163. 
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Reoina  v.  The  Inhabitants  of  the  Township  of  Darton. 

The  iftdMrit  Al  RULE  had  been  obtained  (a)  calling  on  the  defendants 
Botiee  of  an  to  shew  caose  why  a  writ  of  certiorari  which  had  issued  to 
J^J^JSorS,^  remove  all  orders  made  by  the  Justices  of  the  West  Riding 
nBdMri30eo.2,  ^f  Yorkshire,  between  the  oyerseere  of  the  poor  of  the 
■teied  Chat  tlie  township  of  Darton,  m  the  West  Riding,  appellants,  and 
I  two    ^®  overseers  of  the  poor  of  the  township  of  Bretton  West, 


fiw^twoof    "*  ^®  9ame  Riding,  respondents,  touching  the  settlement 

thejntticM       of  S.  P.,  his  wife  and  &mily,  should  not  be  quashed.     It 

proteut  at  the 

MfiifBiniiMT      appeared,  from  the  affidavit  of  Wm.  Stewart,  attorney  for 

ter  flcniani7'   ^^  respondent  township,  in  support  of  the  present  motion, 

he.,  ^^^^     that  an  appeal  agtunst  an  order  of  removal  under  the  hands 

1^  which  tea-     and  seak  of  T.  H.  and  E.  T.  Esqrs.,  two  of,  &c.,  of  a  pauper, 

appeal  waa        his  wife  and  fitmily,  had  been  tried  at  the  Midsummer 

ooDfinn!^**&c  Q***"^r  Sessions,  1843,  for  the  West  Riding  of  Yorkshire, 

Hdd  intoiB-      «  before  the  Honorable  Edwin  Lascelles,  chairman,  John 

cieiitf  for  not      ___  __ 

ttating  in  Fullerton,  Esq.,  and  others,  their  fellow  Justices,  &c. ;"  and 
Justices  were  ^  ^^  ^^  order  of  removal  was  confirmed,  subject  to  a  right 
CcMriaff  uid^  on  the  part  of  the  appellants  to  have  a  case  stated  for  the 
confcrmiiig  of  opinion  of  the  Court  of  Queen's  Bench,  as  to  the  ad- 
i7e&f  also,  that  missibility  of  a  certain  indenture,  which  had  been  received 
sessions  ha^  in  evidence.  The  present  writ  of  certiorari  had  been 
V^^  »  thereupon  moved  for  to  bring  the  case  up ;  and  the  appli- 
^not  dis-'  cation  which  was  now  made  to  quash  it,  was  on  the  ground 
S^^tT  of  that  the  affidavit  on  which  it  issued  was  defective,  in  not 
^^  shewing  that  the  justices  served  with  the  notice  required 

^«m6&,  that   by  the  13  Geo.  2,  c.  18,  s.  5,  were  two  of  the  justices  "by 

a  notice  signed      "^  ^  ^  *  j  j 

bj*<0.  K.,       and  before  whom"  the  order  was  made;  and  also  that  it 

the^s^(f  over-    ^^  ^^^  shew  that  the  party  giving  the  notice  was  authorized 

***"^Vhe        ^°  ^^  ^  ^y  ^^  parties  suing  forth  the  writ  of  certiorari,  or 

said  township 

of  D.  appcl-  (a)  In  Easter  Term. 

lanto,"  IS 

sufficient ; 

without  any  affidavit  of  signature,  or  of  authority  to  give  the  notice. 
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that  the  application  for  the  writ  had  been  made  by  the 
appellants.  The  affidavit  upon  which  the  writ  had  been 
granted  was  made  by  "Thomas  Green,  clerk  to  Geoige 
Keir,  of  Bamsley,  in  the  county  of  York,  attorney  at  law,*^ 
and  stated  that  deponent  *^  did,  on  the  18th  of  November, 
instant,  personally  serve  John  Thomeley,  Esq.,  and  the 
Rev.  Henry  Watkins,  clerk,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  siiid  West  Riding,"  each  of  them 
with  a  duplicate  of  the  notice  thereunto  annexed:  and 
"  that  the  said  John  Thomeley  and  Henry  Watkins,  were 
two  of  the  justices  of  the  peace  present  at  the  Midsummer 
General  Quarter  Sessions  of  the  peace,  held  at  Rotherham 
on  the  3rd  day  of  July  last  past,  at  which  sessions  the 
appeal  mentioned  or  referred  to  in  the  notice  hereunto 
annexed  came  on  for  hearing,  and  was  heard  accordingly, 
and  the  order  appealed  against  was  confirmed,  subject  to  a 
case.**  The  notice,  which  was  annexed  to  the  affidavit,  was 
regular  in  form,  and  was  addressed  to  the  above  justices, 
and  signed  "  George  Keir,  attorney  for  the  said  overseers 
of  the  poor  of  the  said  township  of  Darton,  appellants.'* 
There  was  also  a  further  affidavit  in  answer  to  the  present 
motion  by  George  Keir,  "  that  he  continually  hath  been 
and  still  is  the  attorney  for  the  churchwardens  and  over- 
seers of  the  said  township  of  Darton,  in  the  said  appeal, 
and  has  during  all  that  time  been  known  to  be  such 
attorney  by  the  respondents  in  the  said  appeal,  and  by 
Wm.  Stewart,  then  and  now  their  attorney."  That  on 
receiving  the  draft  of  the  case  on  the  11  th  day  of  November, 
1843,  he  forwarded  it  on  the  14th  to  Mr.  Stewart,  the 
attorney  for  the  said  respondents,  with  a  letter  requesting 
him  to  give  a  consent  brief  on  the  application  for  a  certiorari. 
That  not  receiving  an  answer,  he  prepared  ^^  a  notice  to 
two  of  the  justices  present  at  the  said  sessions,"  and  caused 
it  to  be  served  on  them.  That  he  afterwards  received  a 
letter  fi-om  Mr.  Stewart,  offering  to  give  consent  briefr,  if 
he  would  pay  the  fees.  That  afterwards  the  writ  was 
moved  for  and  obtained  without  any  opposition ;  no  consent 
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onnecessary. 

HaU  now  shewed  cause.  As  to  the  objection  that  it  does 
not  appear  that  the  nodce  was  served,  or  that  the  application 
was  made  on  behalf  of  the  overseers  of  the  appellant  townr 
ship,  bat  only  by  a  party  describing  himself  as  attorney  for 
the  overseers:  it  is  submitted  that  that  is  soffident,  nnless 
negatived  by  affidavit  on  the  other  side ;  Rex  v.  InhabibadM 
of  Abergde{a\  Begina  v.  SoBy  and  Another  (b\  Begmay. 
JuMtiees  of  Lancashire  {e).  As  to  the  principal  objection, 
it  resolves  itself  into  two  points:  first,  whether  any  notice 
to  the  josdces  at  all  be  necessary,  this  appearii^  on  the 
affidavit  to  be  a  special  case,  and,  therefore,  their  consent 
presomed :  and  secondly,  whether  if  it  be,  the  present  notice 
be  not  sufficient  It  is  submitted,  that  the  statute  does 
not  apply  to  cases  like  the  present,  where  a  consent  has 
been,  in  point  of  fact,  given,  by  granting  a  special  case. 
The  sessions  have  in  truth  requested  the  opinion  of  this 
Court  upon  a  certain  state  of  focts;  and  it  cannot  be 
necessary  to  go  through  the  form  of  requiring  their  consent 
to  take  the  proper  steps  for  obtaining  that  opinion.  In 
cases  of  consent  it  is  the  practice  to  get  a  side-bar  rule  for 
a  certiorari  as  a  matter  of  course.  In  the  present  case  it 
may  be  observed,  that  the  certiorari  is  grantable  by  com- 
mon right.  The  notice  is  required  by  the  stat  13  Gea  2, 
c.  18,  s.  5,  merely  that  the  justices  may  shew  cause  if  they 
tiiink  fit,  agunst  the  case  being  removed.  But  this  cannot 
be  necessary,  when  they  themselves  have  consented  to  the 
removal.  The  practice  is  in  conformity  with  the  view 
here  submitted;  for  when  a  certiorari  is  demanded  to 
remove  a  special  case,  it  issues  on  a  side-bar  rule,  the  same 
as  in  cases  of  consent  And  there  is  thb  further  reason 
why  no  notice  should  be  required,  that  the  two  justices 

(a)  5  A.  &  E.  795 ;  See  S.  C.  (c)  11  A.  &  £.  144 ;  See  S.  C. 
1  N.  &  P.  235.  3  P.  &  D.  86. 

(6)  9  Dowl.  115. 


BnCHABLM A8  TERM,   8   VICT. 


495 


served  with  the  notice  might  come  and  oppose  the  role;  while 
the  rest  of  the  justices  might  sdll  wish  to  have  the  decision 
of  this  Court  on  the  point.  In  the  case  of  Regina  v.  Cart- 
worth  {a\  it  is  true  that  it  was  held  that  the  circumstance 
of  a  special  case  being  granted,  did  not  dispense  with  the 
necessity  of  the  notice  to  the  justices :  but  that  case  is 
distinguishable ;  as  it  does  not  appear  there  that  the  fact  of 
a  special  case  having  been  granted,  was  stated  in  the  affidavit 
on  which  the  writ  was  obtained.  [AtteMn,  J.,  referred  to 
the  case  of  Rex  v.  Justices  of  Sus$ex{b).]  The  dicta  of  the 
Court  in  that  case  are  certainly  against  the  view  now 
submitted ;  but  the  decision  to  which  the  Court  came  was 
simply  that  a  consent  to  a  certiorari  issuing,  is  only  a 
consult  to  its  issuing  within  due  time*  If,  however,  on 
the  present  occasion,  it  should  be  decided  that  a  notice  is 
necessary ;  then,  it  is  submitted,  that  the  notice  given  is 
sufficient  The  notice  is  given  to  J.  T.  and  H.  W.,  ''two 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  West 
Riding.^  They  are  described  as  being  ''  two  of  the  justices 
of  the  peace  present  at  the  Midsummer  General  Quarter 
Sessions  of  the  peace,  held  at  Rotherham  on  the  3rd  day 
of  July  last  past,  at  which  sessions  the  appeal  mentioned 
or  referred  to  in  the  notice  hereunto  annexed  came  on  for 
hearing,  and  was  heard  accordingly,  and  the  order  appealed 
agunst  was  confirmed,^  &c.  The  fiur  and  ordinary  pre- 
sumption is,  that  they  were  present  at  the  hearing  of  the 
appeal  It  does  not  appear  that  the  sessions  lasted  more 
than  one  day,  or  that  there  was  any  adjournment  or  change 
of  the  Court  The  usual  form  of  an  order  of  sessions  never 
shews  who  are  the  justices  present  at  the  particular  time 
when  made.  [Patteean,  J. — ^The  defect  in  the  present 
instance  is,  that  it  does  not  in  terms  state  that  these 
justices  were  present  at  the  hearing,  or  that  the  order  was 
made  by  them.]  If  an  extreme  precision  is  required,  it 
may  not  be  sufficient  to  prove  that  they  were  sitting  on  the 
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(a)  Ante,  yoI.  1,  p.  837. 
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bench ;  for  they  may  not  have  been  attending  or  taking 
any  part  in  the  trial  of  the  BppeaL 

Pashley^  in  support  of  the  rule.  With  respect  to  the 
firat  point,  the  case  of  Regina  v.  JutHcet  qfhamauhxrt  (a)» 
is  no  anthority;  for  there  the  present  objection  was  not 
taken.  The  affidavit  should  have  stated  that  Keir  was 
authorized  to  give  the  notice.  \PaJtU$om^  J. — The  notice 
is  good  on  the  fiice  of  it;  but  you  object  that  it  is  not 
shewn  by  the  affidavit  that  the  party  giving  the  notice  is 
what  he  represents  himself  to  be.]  An  attorney  must  be 
shewn  to  be  authorized;  Lewu  v.  Lard  TaxduanaSBe  {b\ 
With  regard  to  the  main  point,  however,  to  ask  the  Court 
to  hold  that  the  granting  a  special  case  dispenses  with  the 
necessity  of  giving  notice  to  the  justices,  is  in  point  of  &ct 
seeking  to  induce  the  Court  to  overrule  the  cases  at  Bex  v. 
Justices  of  Sussex  {c\  and  Regina  v.  Cartwartk  (d).  In  the 
former  case.  Lord  EUenboroughy  C.  J.,  says  («),  ^*  admitting 
that  the  magistrates  may  have  wished,  at  the  time  when  they 
settled  the  case,  to  have  it  brought  up,  still  there  may  be 
reasons  why  they  might  think  fit  to  shew  cause ;  and  unless 
it  can  be  shewn  that  it  could  serve  no  possible  end  to  give 
them  six  days'  notice,  we  cannot  so  presume.  The  statute 
appears  to  me  imperative."  In  Regina  v.  Cartworth,  Lord 
Denman^  C.  J.,  says  (/),  ^  It  is  very  necessary  that  the 
justices  who  were  actually  present  when  the  order  was 
made  should  be  those  on  whom  the  notice  is  served.  It 
may  be  that  the  order  of  sessions  is  bad  on  the  fikce  of  it, 
or  the  justices  may  possibly  have  to  show  that  the  case  was 
granted  under  a  mistake,  or  upon  a  condition  which  has 
not  been  complied  with.  The  distinction  sought  to  be 
drawn  between  the  case  of  a  certiorari  where  the  justices 
have  granted  a  special  case,  and  one  where  no  such  step 


(a)  11  A.  &B.  144;  See  S.  C. 
3  P.  &  D.  86. 

(6)  llM.&W.  109;  SeeS.C. 
2  DowL  754,  N.  S. 


(c)  1  M.  &  S.  631. 

(d)  Ante,  vol.  1,  p.  837- 

(e)  1  M.  &  S.  633. 
(/)  AfUe,  vol.  1,  p.  841. 
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has  been  taken,  is  one  which  we  cannot  draw.^  If  th« 
hotice  be  necessary,  which  it  is  submitted  it  is,  the  notice 
given  Is  clearly  insufficient.  It  is  quite  consistent  that  the 
justices  may  have  been  present  during  the  transaction  o^ 
the  county  business,  and  have  taken  no  part  in  the  trial  of 
the  appeals.  In  Rex  v.  Rattislaw  {a\  Mr.  Justice  Pattetan 
says,  ^*I  am  satisfied  that  the  meaning  of  the  act  is,  that 
the  service  should  be  on  two  of  the  justices  by  whom  the 
order  was  made,  and  who  were  present  at  the  time.^  The 
words  of  the  statute  are  clear  that  the  notice  shall  be  given 
to  two  of  the  justices  "  by  and  before  whom  such  order  has 
been  made ;"  and  the  words  of  the  statute  should  be  literally 
construed,  as  in  the  case  of  the  formalities  respecting  the 
execution  of  a  warrant  of  attorney ;  Patter  v.  Niehxfbon  (&)» 
Pooler.  HM$(cy 

Cur.  adv.  tnttt 


1844. 

' V ' 

Regina 

r. 

tnhabiuotiii 

&c.  of 


Patteson,  J. — This  was  an  applicatiod  to  quash  a  writ 
of  certiorari,  quia  improvidd  emanavit;  and  two  pointi 
have  been  rused.  First,  whether  under  the  drcumstanced 
of  this  case,  it  was  necessary  to  give  any  notice  at  all  to 
the  magistrates  of  the  application  for  the  writ :  and^ 
secondly,  if  so>  whether  the  notice  given  was  sufficient. 
With  respect  to  the  first  point,  it  has  been  argued  that  this 
being  a  special  case  stated  at  sessions,  no  notice  to  the 
justices  of  the  application  for  the  writ  was  necessary;  as  by 
(granting  a  special  case,  a  consent  is  implied.  But,  looking 
at  the  case  of  Eegina  v.  Justices  of  Sussex  (d),  and  the 
language  there  used  by  the  Court,  it  seems  quite  clear  that 
that  question  has  been  already  virtually  decided,  and  1 
cannot  take  upon  myself  to  overrule  that  case.  1  milst> 
therefore,  hold,  that  a  notice  was  necessary,  notwithstanding 
the  justices  had  granted  a  special  case. 


(a)  5  Dowl.  539. 

{b)  8  M.  &  W.  294;  SeeS.  C.  9  Dowl.  808. 

VOL.  II.  K    K 


(C)  6  Dowl.  113. 
(lO  IM.  &S.631^ 
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The  question  then  arises,  whether  the  notice  that  has 
been  given  is  a  sufficient  notice  under  the  13  Geo.  2,  c.  18, 
s.  6,  to  two  of  the  justices  **by  and  before  whom*  this 
order  of  sessions  was  made.  Another  point  which  was 
raised  was,  whether  the  notice  which  was  given  suffidently 
appeared  to  have  been  given  by  the  party  suing  forth  the 
writ  It  appears  to  have  been  served  by  a  clerk  to  a  Mr. 
Keir,  and  Mr.  Keir's  name  is  rigned  to  the  notioe  as 
attorney  for  the  appellant  township.  But  this  is  merely 
part  of  his  description,  and  there  is  no  posidve  statement 
to  that  effect  in  the  affidavit.  In  the  case  of  The  Q^eai  v. 
The  Justieei  of  Lancashire  (a),  the  notice  was  signed  by 
**  Crossley  and  Sodlow,  solicitors  for  Mr.  Richard  Gould, 
a  rate  payer  of  the  township  of  Manchester,  within  and  part 
of  the  said  borough;''  and  the  Court  held,  that  that  was  a 
sufficient  statement  of  the  notice  being  served  on  his  behalj^ 
and  that  they  would  presume  the  authority,  as  the  other 
side  had  not  ventured  to  contradict  it  The  affidavit  there 
was  made  by  Mr.  Sudlow,  one  of  the  partners;  but  it  did 
not  verify  the  signatures,  or  state  any  authority  from  Mr. 
Gould,  or  shew  that  the  notice  was  served  on  his  behal£ 
The  case  is,  therefore,  in  all  essential  respects,  similar  to 
the  present  It  is  not  necessary,  however,  that  under  the 
circumstances  of  the  present  case,  I  should  decide  this 
point;  but  I  am  inclined  to  think  that  the  notice  in  these 
respects  is  sufficient 

The  main  question  is,  whether  the  right  magistrates  have 
been  served.  The  act  says,  that  no  writ  of  certiorari  shall 
be  granted,  **  unless  it  be  duly  proved  upon  oath  that  the 
said  party  or  parties  suing  forth  the  same,  hath  or  have 
given  six  days'  notioe  thereof  in  writing  to  the  justice  or 
justices,  or  to  two  of  them,  (if  so  many  there  be)  by  and 
before  whom  such  conviction,  judgment,  order,  or  other 
proceeding  shall  be  so  had  or  made,  to  the  end  that  such 


(a)  11  A.  &B.  144;  SeeS.  C.3P.&D.86. 
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justice  or  justices,  or  the  parties  therein  concerned,  may 
shew  cause,  if  he  or  they  shall  so  think  fit,  against  the 
issuing  or  granting  such  certiorari."  The  order  in  question 
is  an  order  of  Quarter  Sessions,  and  the  affidavit  on  which 
this  certiorari  was  obtained,  states,  that  the  deponent  per- 
sonally served  J.  Thomeley,  Esq.,  and  the  Rev.  H.  Watkins, 
clerk,  two  of  the  justices  of  the  peace  for  the  West  Riding 
of  Yorkshire,  with  a  copy  of  the  notice  required ;  and  that 
they  were  "  two  of  the  justices  of  the  peace  present  at  the 
JSiCdsummer  General  Quarter  Sessions  of  the  peace,  held 
by  adjournment  at  Rotherham,  on  the  3rd  day  of  July  last 
past,  at  which  sessions  the  appeal  mentioned  or  referred  to 
in  the  notice  hereunto  annexed,  came  on  for  hearing,  and 
was  heard  accordingly."  I  believe  there  is  no  affidavit  to 
shew  that  the  justices  served  were  not  present ;  but  Mr. 
Pashley  relies  entirely  on  the  insufficiency  of  the  affidavit 
on  which  the  rule  was  granted.  Now,  it  is  consistent  with 
the  statement  there,  that  the  justices  served  may  have  been 
present  on  one  of  the  days  on  which  tiie  sesdons  were 
holden ;  (for,  although  in  contemplation  of  law  they  are 
supposed  to  be  holden  on  one  day,  it  is  notorious  that  they 
may,  and  sometimes  do,  last  several;)  and  yet  not  have 
been  present  on  that  particular  day  on  which  this  appeal 
was  heard  and  tried.  The  statement,  therefore,  in  this 
affidavit  may  be  perfectiy  true,  and  yet  they  may  not  have 
been  present  at  the  time.  The  sessions  may  have  lasted 
several  days,  and  they  may  have  only  attended  on  one  day; 
or  they  may  have  been  present  during  part  of  the  day,  and 
been  absent  at  the  hearing  of  this  particular  appeaL  It  is 
no  where  stated  that  they  were  present  at  the  hearing  of 
this  appeal;  and  I  think  the  affidavit  ought  to  have  done 
that  The  omission  is  certainly  unfortunate ;  but  I  think 
I  must  hold  parties  strictiy  to  the  terms  of  the  statute, 
and  must  therefore  yield  to  this  objection,  and  quash  the 
writ 

It  would  be  much  better  and  certainly  safer,  if  the  parties 

R  K  2 


1844. 

^-^^ ' 

Regina 

V. 

Inhabitants, 

&c  of 
Darton. 


LihabiUiits^ 

&cor 
Dabton. 
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would  State  that  the  justices  to  whom  the  notice  is  giveo^ 

weie  present  on  the  Bench  at  the  time  the  appeal  was  heard 

and  decided. 

Rule  absolute  (a). 


(a)  Rbgina  v.  The  Justices  of  Hbrbfordshirb. 

In  the  present  Tenn,  W.  U,  Cooke  moved  for  a  writ  of  certiorari  to 
remove  an  order  made  at  the  Michaehnas  Quarter  Sessions  of  the 
county  of  Hereford. 

Skitmer  shewed  cause  in  the  first  instance,  on  the  aflidavit  of  one 
of  the  two  justices  served  with  the  notice,  which  stated  that  he  was 
present  in  Court  at  the  time  the  appeal  came  on  to  be  heard,  but 
"  that  upon  an  observation  being  made  by  the  appellants  that  there 
was  a  laige  rate  payer  of  the  respondent  parish  on  the  Bench,  he 
immediately  stated  that  he  had  not  taken  any  part  in  the  proceedings 
of  the  Court  as  regarded  the  appeal ;  and  diat  he  did  not  intend  to 
vote  or  act."  The  affidavit  also  stated  "  that  he  did  not  act  or  interfere 
in  the  determination  of  the  said  appeal."  This  gentleman,  therefore^ 
could  not  be  said  to  be  one  of  the  justices  "  by  whom"  the  order  was 
made. 

Pattbbon,  J.,  allowed  time  to  Cooke  to  answer  the  affidavit ;  but 
said,  that  he  thought,  that  if  the  fact  were  as  above  stated,  that  the  party 
in  question  had  given  a  public  intimation  that  he  would  not  interfere  in 
the  adjudication  of  the  appeal,  he  was  not  a  justice  within  the  meaning 
of  the  statute ;  and  that  the  notice,  therefore,  would  be  insufficient. 


In  re  Simons. 

A  came  being  1.N  this  caae  it  appeared,  that  an  action  in  the  Court  of 

arbitratioii,  an  Exchequer,  of  Davies  v.  Evansy  having  been  referred  to 

^oroeyofthit  arbitration,  the  attorney  for  the  defendant,  Mr.  Lloyd, 

reuined  by  the  employed  an  attorney  of  this  Court,  of  the  name  of  Simons, 

defendant*!  *     ^^  •f         ^ 

attorney,  to       to  attend  before  the  arbitrator,  and  conduct  the  case  for 
defence  before   ^^  defence^     Mr.  Simons  afterwards  delivered  a  bill  to 

the  srbitrator. 

He  afterwaidf  delirered  a  tinned  biU  to  the  defendant*!  attornej,  m  which  he  chaiged  for  ~ 

and  tSTem  bill,  attending  and  adrocating  four  dajiaa  per  terms,  121.  12«.  ;  posting  and  trsTelliBg 

tspenses  as  per  agreement,  3L  4j.  ;'*  Hdd,  that  this  was  not  a  Uzable  bilL 


MICHAELMAS  TERM,   8    VICT.  501 

Mr.  Lloyd,  signed  by  himself,  of  which  the  following  b  a       1^4- 

copy:  ""^^ 


John  Lloyd,  Elsq.,  to  W.  Simons. 
1843,  Evans  ats.  Davies. 

October.  £    «.    d. 

Journey  to  Lampeter  and  Tavern"! 

Bill,  attending  and  advocating  four  I   ,^  19 
days  on  this  reference,  as  per  terms,  j 
including  fee  with  the  Brief  J 

Paid  posting  and  travelling  expenses,  \     q     4     a 
as  per  agreement  with  Mr.  Thomas  J 

£15  16     0 


SlMONI. 


This  is  my  Bill, 

William  Simons. 
Carmarthen,  \5th  October,  1844. 

There  was  an  a£Sdavit  by  Mr.  Lloyd  that  he  had  em- 
ployed Mr.  Simons  in  consequence  of  his  being  an  attorney, 
and  of  the  knowledge  he  had  acquired  from  practising  in 
that  capacity. 

Gray  now  moved  to  refer  the  bill  to  the  Master  to  be 
taxed.  It  is  submitted  that  this  is  a  bill  which  may  be 
properly  taxed ;  the  employment  being  in  respect  of  the 
party's  profession  of  an  attorney,  and  such  as  an  attorney 
might  ordinarily  perform.  The  words  of  the  6  &  7  Vict. 
c.  73,  s.  37,  which  give  the  power  to  refer  attorneys'  bilb 
to  taxation,  are  very  comprehensive,  and  include  '^fees, 
charges,  or  disbursements  for  any  business  done  by  such 
attorney  or  solicitor."  The  business  done  in  the  present 
instance  stands  very  much  on  the  same  footing  as  the 
business  performed  by  a  London  agent ;  and  there  can  be 
little  doubt  that  now  a  London  agent's  bill  is  taxable  (a); 
and  indeed  would  always  have  been  so,  but  for  the  express 

(fl)  See,  however,  contrk,  Gtdye  v.  Elgie,  Easter  Term,  1845,  post. 
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1844.        enactment  to  the  contrary  in  12  Geo.  2,  c.  13,  a.  0. 

^""^'^^     IPattesan,  J.— On  the  fiuje  of  this  bill,  the  charge  seems 

SiMONB.       to  be  ^'by  agreement'^     That  will  make  no  difierence, 

except  authorizing  the  Master  in  his  discretion,  to  allow 

the  fiill  sum  agreed  on,  Draz  v.  Scraupe  (a). 

Cvr.  adv.  vuiL 

Pattbson,  J. — I  have  mentioned  this  case  to  several  of 
the  Judges,  and  they  all  agree  with  me  in  opinion,  that 
such  a  bill  as  this  cannot  be  taxed;  as  it  is  for  buaness 
done  by  Mr.  Simons  rather  as  an  advocate  than  as  an 
attorney.     There  will,  consequently,  be  no  rule. 

Rule  refused, 
(a)  1  Dowl.  69. 


Standewick  v.  HoPKnre. 

Wbcro  a  nib  •■.  HIS  was  an  action  which  had  been  tried  before  the 

y^enSImm^  undersheriff  of  Somersetshire,  and  a  verdict  found  for  the 

^^^^  ■*:;  plaintiff.     An  application  had  been  made  in  the  Vacation 

penonal  mif.  to  a  Judge  at  Chambers  to  stay  execution,  on  affidavits 

partiality  to  imputing  misconduct  and  gross  partiality  on  the  part  of 

juiTOOT,  ^™®  ^^  ^^  jurors,  which  was  granted.     A  rule  nisi  was 

affidayitt  of  obtained  in  the  present  Term  for  a  new  trial  It  was  drawn 

such  iarymeii  ,  '^ 

denvin^  and      up  on  reading  the  affidavits  filed  at  Chambers. 

explainiog  the 
conduct  at- 

V^^he        •^-  ^*  ^*''*  shewed  cause,  and  proposed  to  read  the 

read  on  affidavits  of  three  jurors,  denying  and  explaining  the  mis- 

against  the        conduct  alleged. 

rule. 

After  Terdict 
for  the  plaintiff  before  the  undersheriff,  a  Judge  at  Chambers,  in  Vacation,  had  sUjed  pro- 
ceedings on  aiBdaviU  imputing  misconduct  to  the  jury.  A  rule  nisi  for  a  new  trial  was  obUined, 
which  was  drawn  up  on  reading  the  affidavits  filed  at  Chambers  :  Held,  that  the  part/  shewing 
cause  might  use  amdarits  in  answer. 


V. 

Hopkins. 
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Prideauxy  in  support  of  the  rule,  objected ;  first,  that  no  1844. 
new  a£Sdavits  having  been  used  in  obtaining  the  rule  nisi,  standewkk 
the  plaintiff  could  not  use  affidavits  on  shewing  cause ; 
Atkins  V.  Meredith  (a).  And,  secondly,  that  inasmuch  as 
the  affidavit  of  a  juror  could  not  be  received  to  impugn  a 
verdict  given,  Straher  v.  Graham  (&),  it  would  be  un&ir  to 
permit  him  to  make  an  affidavit  to  support  it  in  any  way. 

J.  W.  Smith,  contnL  This  rule  is  drawn  up  on  reading 
the  affidavits  filed  at  Chambers,  and,  therefore,  the  plidntiff 
has  a  right  to  use  affidavits  in  answer.  It  may  be  true,  as 
a  general  rule,  that  a  juror  cannot  be  heard  to  impugn  or 
support  the  verdict;  but  where  personal  reflections  of  a 
serious  kind  are  thrown  out  against  the  conduct  and 
character  of  a  juryman,  public  justice  requires  that  he 
should  be  heard  in  answer  to  them. 

Pattbson,  J. — ^As  a  general  rule,  the  affidavits  of  jury- 
men cannot  be  received  to  support  or  impugn  their  verdict ; 
but,  in  the  present  instance,  it  is  sought  to  use  them  in 
answer  to  affidavits  imputing  gross  misconduct  to  them; 
and,  I  think,  that  every  principle  of  natural  justice  demands 
that  they  should  be  heard  to  repel  the  imputations  thus 
cast  on  them.  With  respect  to  the  other  objection,  it  is 
true  that  the  affidavits  which  are  used  in  support  of  the 
rule  have  been  already  read  at  Chambers ;  but  the  present 
rule  is  drawn  up  on  reading  them,  and,  I  therefore  think 
the  opposite  party  may  use  affidavits  in  shewing  cause. 

The  rule  was  afterwards  made  absolute,  on  the  ground 
of  the  verdict  being  against  evidence. 

Rule  absolute. 

(a)  4  Dowl.  658. 

\b)  7  DowL  223;  See  S.  C.  4  M.  &  W.  721. 
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*^-v ' 

Sharps  v,  Cummings. 

Anompsit  for    l  HIS  was  an  action  for  goods  sold  and  delivered,  and 
the  ute^the'^  ^OT  monej  paid,  and  on  an  account  stated.     To  which  the 
miffed  at  the  ^^^0^^^  1^  pleaded  the  general  issue, 
tnal,  that  the        At  the  trial,  before  the  undersheriff  of  Monmouthshire, 

plaintiff  and 

the  defendant    it  appeared  that  the  action  was  brought  to  recover  15j.,  the 

takeiTthe^       price  of  souie  timber;  and  5L  for  money  paid  for  the  use  of 

S!tore^an2r*  ^^  defendant     With  respect  to  the  timber,  that  portion  of 

and  had  put      the  claim  was  clearly  proved.     The  5L  for  money  paid  for 

respeettTe        the  defendant  was  clumed  as  the  defendant's  moiety  of  a 

Swe  wMno     ^^^  ^^  ^^^  which  the  plaintiff  had  paid  as  rent  for  certain 

proof  in  what    pastures,  which  the  plaintiff  and  defendant  had  jointly 
proportton  each  -r 

was  to  eon.       taken,  and  on  which  they  had  put  their  separate  cattle.     It 

payment  of  the  appeared  from  the  evidence  of  the  landlord,  a  Mr.  Wakeman, 

h^mani  ^       that  as  far  as  he  recollected,  the  plaintiff  was  alone  when 

c^  each       he  took  the  land,  and  that  he  understood  that  the  plaintiff 

inighty  or  had, 

pot  on  the  land,  took  it  for  himself  and  defendant,  and  that  they  were  part- 

broo^tbis       °^^     ^^  ^'^  proved  that  he  had  afterwards  received  the 

action  for  the    ygnt  of  10/.  from  the  plaintiff.     A  servant  of  Mr.  Wakeman 

moiety  of  the  *^ 

rent  which  he    was  called,  who  proved  that  he  had  seen  the  cattle  of  both 

the  jniy  having  upon  the  ground,  and  that  he  had  met  the  defendant  on 

iSSrtfOT the   *®  ground,  who  told  him  that  he  and  the  plaintiff  had 

pnmclahned:    taken  it  between  them;  and  that  he  had  seen  defendant's 

JJeU^  there 

wasnoevidence  bailiff  attending  to  the  cattle.     He  also  stated  that  he  had 
Semi^finding  ^^^  ^^^^  ^^  plaintiff  and  the  defendant  on  the  ground ; 

jjerdictfor      (jq^  ^jj^t  he  could  not  say  who  had  the  most  cattle  there, 
the  moiety.  -^ 

Quan,  if      There  was  no  evidence  of  any  other  partnership  dealing 

f hewiBfl  a  part-  between  them.     It  was  then  objected,  on  the  part  of  the 

SJera^h^       defendant,  that   the   plaintiff  could   not   recover  on   this 

partief?  evidence,  as  this  was  a  partnership  transaction,  and  there 

was  no  proof  that  any  account  had  been  taken  between 

them,  or  any  balance  struck.     The  undersheriff,  however, 

left  the  case  to  the  jury,  reserving  to  the  defendant  leave  to 

move  to  enter  a  nonsuit  (a).     The  jury  accordingly  found 

(a)  It  was  admitted  that  this      least  proof  as  to  the  lbs.  for  the 
was  incorrect,  as  there  was  at      timber. 
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a  verdict  for  6L  I5s.     A  rule  nisi  being  obtained  to  reduce        1^44. 
the  damages,  or  for  a  new  trial ; 

WaUinger  shewed  cause.  This  is  not  the  common  case 
of  partnership,  where  the  plaintiff  cannot  recover  unless  he 
prove  an  account  taken  and  a  balance  ascertained.  Here 
there  is  strictly  no  evidence  of  partnership.  The  only 
evidence  is>  that  the  plaintiff  and  the  defendant  had  jointly 
taken  the  land ;  and  the  landlord  says,  he  understood  that 
they  were  partners,  but  not  from  whom  he  received  that 
information.  The  rest  of  the  evidence  merely  confirms 
the  joint  taking,  and  shews  a  joint  user.  A  mere  joint 
interest  in  property  will  not  constitute  a  partnership; 
Hdme  v.  Smith  (a).  There  it  was  held,  that  a  part-owner 
of  a  vessel,  who,  as  ship's  husband,  incurs  the  expense  of 
the  outfits,  may  sue  the  other  part-owners  separately  for 
their  respective  shares  of  the  expense.  The  plaintiff,  being 
jointly  liable  with  the  defendant  for  the  rent,  was  not  bound 
to  wait  till  he  was  sued  for  it ;  but  might  pay  the  whole, 
and  bring  an  action  against  the  defendant  for  his  share ; 
Pitt  V.  Purssord  {b\  In  a  partnership  there  must  be  a  par- 
ticipation in  the  profit  and  loss ;  but  there  was  no  proof  of 
any  such  agreement  between  the  parties  in  this  instance. 
But  even  were  the  present  a  case  of  partnership,  the  plain- 
tiff would  still  be  entitled  to  recover;  as  here  the  action  is 
for  the  defendant's  contribution  to  the  capital,  Venning  v. 
Lechie  (c) ;  and,  although  the  payment  was  made  after  the 
venture  began,  that  can  make  no  difference,  as  it  was  in 
pursuance  of  a  liability  created  before  the  partnership  (if 
there  were  any)  commenced.  There  was  no  objection  made 
at  the  trial,  on  the  ground  of  the  amount  of  the  defendant's 
share  not  being  proved ;  nor  was  there  any  leave  reserved 
on  that  point.  The  case  of  Peacock  v.  Peacock  {d)^  which 
will  be  cited  on  the  other  side,  was,  where  a  partnership 

(a)  7  Bing.  709;   See  S.  C.         (c)  13  East,  7. 
5  M.  &  P.  744.  {d)  2  Campb.  45. 

(6)  8  M.  &  W.  538. 
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1844.        was  admitted  to  exist  between  the  parties,  and  the  amount 
^^pg       of  their  respective  shares  purposely  left  open. 


V. 
CUMMINGI. 


AlkUf  in  support  of  the  rule.  The  fidr  and  ordinary 
presumption  from  the  &cts  of  this  case  is,  that  here  there 
was  a  participation  of  profit  and  loss,  and,  consequently,  a 
partnership.  The  case  of  Peacock  v.  Peacock  (a)  shews,  that 
where  parties  are  partners  quoad  the  world,  they  are  to  be 
taken  to  be  partners  inter  se ;  and  it  also  shews  that  no 
presumption  arises  from  the  fact  of  being  partners  as  to 
the  amount  of  their  respective  shares.  Here  there  was  no 
evidence  to  shew  that  the  plaintiff  and  defendant  had 
occupied  equally.  [Paituon^  J. — K  this  were  the  case  of  a 
joint  purchase,  could  the  action  be  maintained  ?]  Perhaps 
it  might,  if  the  purchase  were  with  a  view  to,  and  as  a 
foundation  of,  a  future  partnership ;  but  here  the  payment 
is  made  after  the  venture  is  over  and  finished.  [Paitesan,  J. 
— There  is  a  case  of  Hesketh  v.  Blanchard{b)  which  pre- 
ceded Venning  v.  Leckie  (c) ;  but  it  may  be  said,  that  there 
also  the  transaction  in  dispute  preceded  the  foundation  of 
the  alleged  partnership.]  That,  too,  was  a  case  of  a  mere 
loan  of  credit  In  Venning  v.  Leckie^  the  venture  was  not 
over. 

Cvr.  adv.  vulL 

Pattesom,  J. — ^As  the  plaintiff  will  not  consent  to  the 
reduction  of  the  damages,  I  think  there  must  be  a  new 
trial ;  as  there  was  no  evidence  to  justify  the  jury  in  finding 
a  verdict  for  the  moiety  of  the  rent  paid.  All  that  appears 
is,  that  they  took  the  land  jointly ;  but  whether  they  were 
jointly  to  occupy,  what  each  party  was  to  pay,  whether  a 
half,  or  only  a  third,  or  even  less,  is  left  quite  in  doubt. 
I  therefore  see  no  evidence  on  which  the  jury  could  find  a 
verdict  for  the  moiety.  I  think  there  is  some  doubt  about 
this  being  a  partnership.     K  they  had  taken  a  farm  to- 

(a)  2  Campb.  45.  (c)  13  East,  7. 

(6)  4  Eaat,  144. 
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gether,  no  doubt  there  would  then  have  been  a  partnership^        1 S^* 
as  there  must  then  have  been  profit  and  loss.     But,  in  the       Sharp* 
case  of  eatage  of  grass  land,  where  each  was  to  put  on     cumminob. 
^his  separate  cattle,  I  do  not  very  well  see  how  profit 
and  loss  could  arise.     The  present  case  does  not  come 
within  the  rule  in  Venning  v.  Lec/ue{a),  for  here  the  pay- 
ment was  made  not  before,  but  in  consequence  of  the 
alleged  partnership. 

Rule  absolute  for  a  new  trial. 

(a)  13  Eart,  7- 


Walker  v.  De  Richsment. 
{In  thefuU  Court) 

JUlNDMARCH  had  obtained  a  rule  (a),  calling  on  the  Whm  Um 

plaintiff  to  shew  cause  why  the  defendant  should  not  be  j^gnedjudg. 

discharged  out  of  custody,  on  the  ground  that  having  been  J^^jJ^**"* 

a  prisoner  at  the  time  of  judgment  being  signed  against  agui»t  the 

him,  the  plaintiff  had  suffered  more  than  two  Terms  to  wu  in  cuttodj 

elapse  without  charging  him  In  execution.     It  fqppeared,  ^uJ^'J^Sed 


that  on  the  3d   of  February  in   the  present  year,  the  j**^^ 
defendant  had  been  arrested  under  a  capias  issued  against  c.  no,  i.  3: 
him  by  order  of  a  Judge,  under  the  1  &  2  Vict  c.  110,  s.  3,  wasafiiialjudg- 
on  an  affidavit  of  his  being  about  to  quit  England ;  and  ^\  ^ 


that  in  the  following  month,  the  plaintiff  had  signed  judg-  H^*w*°*i 
ment  against  him  for  want  of  a  plea.     The  plaintiff,  how*  r.  Sdinotwith- 
ever,  had  not  carried  in  the  roll,  or  proceeded  to  tax  his  ^^  pi^tiff 
costs,  till  after  Easter  Term ;  nor  had  he,  up  to  the  present  ^"^^^^^ 
time,  taken  any  steps  to  charge  the  defendant  in  execution,  proceeded  to 

tUL  hiw  costs  s 

The  defendant  had  thereupon  made  two  several  applications  and  that  the 

for  his  discharge  from  custody  to  a  Judge  at  Chambers,  who  therefore^ 

had  declined  to  interfere,  in  consequence,  it  was  said,  of  a  ^™"^  *®. 

(fl)  Before  Mr.  J.  Paiieson,  in  the  Bail  Court.  defendant  in 

execution 
within  two  Terms  after  soch  judgment. 
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1844.        decision  in  this  Court  of  Ireland  v.  Berry  {a\  but  had 
^'y^^lum     ^^"^  ^  parties  to  the  Court. 

icsNT.  Lush  shewed  cause.      This  application   is  under  the 

8dth  rule  of  HiL  Term,  2  Wm.  4,  which,  after  ordering 
that  the  plaintiff  shall  proceed  to  trial  or  '*  final  judgment'' 
against  a  prisoner  within  three  Terms  after  declaration,  also 
provides  that  the  plaintiff  '*  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  Terms  inclusive  after  such 
trial  or  judgment;  of  which  the  Term  in  or  after  which  the 
trial  was  had  shall  be  reckoned  one."  This  rule,  however, 
it  is  submitted,  does  not  apply  to  the  present  case,  where 
the  lapse  of  two  Terms  has  not  taken  place  since  the 
signing  of  final  judgment  Final  judgment  is  only  to  be 
taken  to  be  pronounced  from  the  time  that  the  costs  are 
taxed,  and  the  Master's  allocatur  thereon  given  ;  Butler  v. 
Bulkeley  (ft),  Salter  v.  Slade  (c),  Peirce  v.  Derry  (d).  The 
case  of  Colbron  v.  Halite)  may  seem  against  the  view  here 
taken.  It  does  not  however  distinctly  appear  in  that  case, 
but  that  the  plaintiff  had  taxed  his  costs;  and  if  so,  it  is  no 
authority  on  the  present  point  Besides,  a  custody  under 
a  writ  of  capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  is  not  a 
custody  contemplated  by  the  nile  of  Hil.  Term,  2  Wm.  4, 
r.  85,  which  only  applies  to  a  custody  under  a  species  of 
arrest  which  is  now  abolished.  This  may  be  collected  from 
the  decision  to  which  this  Court  came  in  the  late  case  of 
Ireland  v.  Berry  (f).  There  this  Court  held,  that  the  rule 
of  Trin.  Term,  3  Wm.  4,  r.  1,  which  applies  to  custody 
under  dmilar  process,  does  not  affect  a  party  in  custody 
under  a  capias  issued  under  the  1  &  2  Vict  c.  110,  s.  3 ; 
but  that  the  latter  is  a  proceeding  entirely  collateral  to  the 
action.     Brawn  v.  McMillan  {g\  and   The  Queen  v.   The 

(a)  AiUe,  voL  1,  p.  866.  (rf)  3  G.  &  D.  477 ;    See  S.  C. 

{h)  1   Bing.   233 ;    See  S.  C-      4  a  B.  635. 
8  Moore,  104.  (e)  5  Dowl.  534. 

(c)  3  N.  fr  M.  717?   See  S.  C.         (/)  Ante,  vol.  1,  p.  866. 
1  A.  &  B.  608.  (^)  7  M.  &  W.  196:  See  S.  C. 

8  Dowl.  852. 


BUCHAELBfAS  TERlf,   8   VICT. 

Sherijgi^  of  Montgomeryshire  {a)y  are  also  authorities  that  the 
writ  of  capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  is  a 
collateral  proceeding. 

Hindmarckf  in  support  of  the  rule,  was  not  called  upon. 

Lord  Dbnbian,  C.  J.  (His  Lordship  read  the  rule  of 
HiL  Term,  2  Wm.  4,  r.  85.) — It  seems  to  me  that  this  judg- 
ment is  within  the  meaning  of  that  rule :  and  that  the  late 
decisions  do  not  affect  the  present  case. 

Patteson,  J. — It  is  clear  that  there  was  so  far  a  final 
judgment  in  the  present  case,  that  the  defendant  could  not 
have  pleaded ;  and  the  plaintiff  is  not  to  be  permitted  by 
delajring  to  tax  his  costs,  to  say  that  there  is  no  final  judg- 
ment, and  so  detain  the  defendant  in  custody.  It  appears 
to  me  that  it  forms  no  answer  to  the  present  rule  merely 
to  say  that  this  writ  of  capias  is  now  a  collateral  proceeding. 
It  may  be  that  it  is  so,  because  the  statute  1  &  2  Vict 
c.  110,  s.  2,  says,  that  all  personal  actions  shall  be  com- 
menced by  writ  of  summons ;  and  section  5  enacts,  that  a 
defendant  not  previously  served  with  a  copy  of  a  writ  of 
summons  may  be  served  in  custody ;  thus  manifestly  shew- 
ing that  a  capias  is  not  a  process  in  the  action.  But  what 
is  the  writ  of  capias  for  ?  The  4th  section  of  the  statute 
says,  that  the  defendant  shall  remain  in  custody  until  he 
gives  a  bail  bond  or  makes  a  deposit,  according  to  the 
practice  of  the  Court,  with  a  view  to  putting  in  bail  above. 
And  for  what  purpose  is  he  to  put  in  bail  above  ?  In  order 
to  answer  the  judgment  As  soon,  therefore,  as  judgment 
is  signed,  matters  are  put  in  the  same  state  with  reference 
to  the  practice  of  the  Court  as  they  were  before. 

Williams,  J.,  and  Coleridge,  J.,  concurred. 
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^ >/ ' 

Walkbe 

V. 

De  Riche- 

MENT. 


Rule  absolute, 
(a)  1  Dowl.  388,  N.  S. ;  See  S.  C.  9  M.  &  W.  448. 


510  CASBS  OK   POlKTd  OF   PRACTICE,   Q.    B. 

1844. 


^^.. 


Regina  v.  The  Recorder  of  Bolton. 

A  party  havinff  ^  HIS  was  a  rule  obtained  by  Cowling^  calling  on  the 

brfw^^  Recorder  of  Bolton,  in  Lancashire,  to  shew  cause  why  a 

juiticei  under  writ  of  mandamus  should  not  issue  directed  to  him,  com- 

the  17  G«o.  3,  _.         _  ,  ,,  ,  i 

c.  56, 0.  8,  manumg  him  to  enter,  or  to  cause,  or  allow  to  be  entered, 

^IJJ^^^*  as  of  the  last  general  quarter  sessions  of  the  peace,  held  in 

*ff^Se3"*'*^  and  for  the  said  borough,  an  appeal,  or  the  matter  of  an 

tbe  quarter  appeal  of  William  Barlow,  against  the  conviction  of  him, 

■e^^.    He  the  said  W.  B.,  by  two  of  the  keepers  of  the  peace  and 

^JJJJ^jjj^  justices  in  and  for  the  said  borough,  on  the  I5th  day  of 

»^tice  ^Hh  July  last,  for  wilfully  neglecting  the  working  up  of  certain 

aeanons,  the  materials  in  the  cotton  manufacture  contrary  to  the  statute, 

|[!|SMto be  ^^9 ^^^  continuances  thereon,  to  the  next  general  quarter 

P"™"^  ^  sessions  of  the  peace,  to  be  held  in  and  for  the  said  borough, 

peal;  aadalao  and  at  such  next  general  quarter  sessions  of  the  peace,  to 

ooiti  allowed  proceed  to  hear  and  determine  the  matter  of  the  said 

hidbeim'k.  App^alf  or  to  affirm  the  said  conviction,  or  award  such  costs 

curred^the  ^  bg  p^jj  ^y   the  said  W.  B.  as  might  appear  to  be 

giTing  tbe  reasonable. 

ofual  notice  of 


It  appeared  from  the  affidavit  in  support  of  the  rule,  that 
rSSiofAo**'*  one  William  Barlow,  a  counterpane  weaver,  had  been  con- 

senioiii:  Hdd,  yictcd  before  two  justices  of  the  peace  of  the  borough  of 
OQ  motioD  tint  a   __ 

nus,that  Bolton,  on  the  15th  of  July  last,  for  an  offence  under  the 


mrboth^Me    ^®*"'  LonM«*  his  masters,  to  work  up  certain  materials 


bad  acted  OTo-  1^  ^®®«  ^>  ^  *^*  8-  ®>  ^^  having,  whilst  employed  by 

iy  in  rent- 
ing 

applieations.  in  the  cotton  manu&cture,  wilfully  neglected,  for  the  space 

wbere  a  party  of  eight  days  successively,  to  work  up  the  same ;  and  that 

▼kstedtrnto  ^^  ^^^  ^^^^  adjudged  to  be  imprisoned  in  the  House  of 

the  aboTe  Correction,  and  there  kept  to  hard  labour,  for  one  month. 

statute*  and 

haTing  entered  Barlow  had  thereupon  given  notice  of  appeal  to  the  next 

^anoHo^'  quarter  sessions,  under  sect  20 ;  and  had  entered  into  the 

notbeen*^  recognizance  required  by  that  section ;  upon  which  he  was 

^P™«aed,  immediately  discharged  out  of  custody,  and,  consequently, 

had  abandoned 

hit  appeal,  thf  magistrates  might  proeeed  to  enforce  the  original  conviction  against  biro. 


Bolton. 
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without  having  undergone  any  part  of  the  sentence  of  the  1844. 
magistrates.  The  conviction  was  duly  drawn  up  and  ^^^^^ 
returned  under  the  hands  and  seals  of  the  justices  to  the  _    j^-    ^ 

''  ,  The  Recorder 

clerk  of  the  peace.     The  next  quarter  sessions  for  the  of 

borough  were  holden  on  the  24th  of  October  following ; 
but  on  the  22nd,  Barlow  had  served  a  notice  of  abandon- 
ment of  appeal  upon  the  attorney  of  the  prosecutors.  By 
one  of  the  rules  of  practice  at  the  sessions,  all  notices  of 
abandoning  appeab  were  to  be  given  three  days  before  the 
sessions,  exclusive  of  the  day  of  giving  the  notice,  and  of 
the  first  day  of  the  sessions ;  so  that  the  above  notice,  if 
within  the  operation  of  the  rules,  was  clearly  too  late.  By 
another  rule,  the  appeals  were  to  be  entered  with  the  clerk 
of  the  peace  at  the  ntting  of  the  Court,  on  the  first  morning 
of  the  sesmons;  and  **  all  applications  for  costs  on  any 
appeal  were  to  be  made  immediately  after  the  hearing  of 
such  appeal''  The  prosecutors  had  prepared  their  case, 
and  instructed  counsel  before  they  received  the  notice  of 
abandonment;  and  they  therefore  went  to  the  sessions, 
primarily  to  get  the  above  conviction  affirmed ;  and,  se-^ 
condarily,  to  obtain  their  costs  on  not  proceeding  to  trial  of 
the  appeal.  With  this  view,  on  the  morning  of  the  24th, 
when  the  sessions  were  held,  they  applied  to  be  allowed  to 
enter  the  appeal,  ofiering  to  prove  the  notice  of  appeal,  and 
the  entering  into  recognizance.  To  this  the  counsel,  who 
appeared  for  the  appellant,  objected ;  admitting  both  these 
fiu^ts,  but  denying  the  right  of  the  sessions  to  entertain  the 
appeal,  after  the  notice  of  the  abandonment,  on  the  part  of 
the  appellant  The  learned  recorder  took  the  same  view, 
and  refiised  to  permit  the  appeal  to  be  entered  by  the 
respondents,  or  to  confirm  the  ori^al  order,  or  to  give  the 
respondents  their  costs  consequent  on  the  informal  notice 
of  abandonment  It  appeared  that  application  had  been 
afterwards  made  to  the  original  magistrates  for  a  warrant  to 
apprehend  and  commit  Barlow,  which  they  had  refused  to 
grant,  conceiving,  on  the  authority  of  Bex  v.  Twyford  and 


512  CA8B8  ON  ponrrs  of  praoticb,  q.  b. 

1844.  Another  {a)i  that  their  jurisdiction  had  been  taken  away  bj 

j[^^^^  the  notice  of  appeal. 

V. 

The  Beconl«r 

of  Bainet,  on  the  part  of  the  recorder,  shewed  cause.    The 


BoLToir. 


recorder  conceived  he  had  no  jurisdiction  to  hear  this 
appeal.  An  appeal  is  in  the  nature  of  a  personal  remedy. 
Here  the  course  that  the  respondents  should  have  adopted 
was  plain :  they  should  have  fqpplied  to  estreat  the  reoog- 
nizances»  for  the  de&ult  here  was  in  a  matter  before  the 
quarter  sessions,  and  over  Which  that  Court  had  therefore 
jurisdiction,  Regina  v.  Justices  of  the  JFest  Riding  {b\  Haynes 
V.  Haj/ton  {c\  The  original  judgment  would  then  have 
stood  as  unappealed  against,  and  liable  to  be  enforced. 
An  appeal  cannot  be  entered  by  the  respondents,  Regina 
V.  Justices  of  West  Riding  (</).  [PattesoUy  J. — ^Mr.  CawHng 
did  not  put  it  on  the  jurisdiction  of  the  sessions  generally  { 
but  rather  on  the  particular  words  of  this  act]  The  appeal 
clause  in  the  present  act  is  contained  in  sect  20.  It  enactSf 
that  the  party  against  whom  the  order  shall  be  made,  may 
appeal  to  the  next  quarter  sessions,  and  shall  thereupon 
enter  into  recognizances  to  appear,  in  default  of  which  he 
is  to  be  committed  to  prison ;  **  and  the  justices  at  such 
sessions  are  hereby  authorized  and  required,  upon  due 
proof  made  of  such  notice  of  appeal,  either  by  the  acknow- 
ledgment of  the  justices  to  whom  the  same  shall  have  been 
given,  or  otherwise,  to  hear  and  determine  the  matter  of 
the  said  appeal,  and  to  award  such  costs  as  to  them  shall 
appear  just  and  reasonable,  to  be  paid  by  either  par^.'' 
These  words  are  very  similar  to  those  used  in  the  1 7  Geo.  2, 
c  38,  s.  4,  giving  an  appeal  against  poor's  rates.  There  it 
is  enacted,  that  the  party  may  appeal  to  the  next  quarter 
sessions;  ''and  the  justices  of  the  peace  there  assembled, 
are  hereby  authorized  and  required  to  receive  such  appeal, 

(a)  5  A.  &  E.  430 ;  See  S.  C.  2  N.  &  P.  457. 

6  N.  &  M.  836.  (c)  7  B.  &  C.  243. 

(6)  7  A.  &  E.  683 ;  See  S.  C.  {d)  3  G.  &  D.  170. 
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and  to  hear  and  finally  determine  the  same,  &c.:  and  the        1844. 

said  justices  may  award  and  order  to  the  party,  for  whom       regina 

such  appeal  shall  be  determined,  reasonable  costs,  &c."    ^     •'•     ^ 
•o       .  ,         1       ,  ,  %     The  Recorder 

But  It  was  never  thought  that  the  respondent  m  an  appeal  of 

against  a  poor's  rate,  might  enter  the  appeal  for  the  purpose 
of  having  it  quashed,  and  obtaining  his  costs.  The  words 
in  the  clause  now  under  consideration  are  obviously  intro- 
duced for  the  purpose  of  enabling  the  sessions  to  dispense 
with  the  proof  of  the  recognizances  having  been  entered 
inta  The  49  Geo.  3,  c.  68,  was  the  act  relating  to  bas- 
tardy orders,  before  the  Poor  Law  Amendment  Act,  and 
by  sect  5,  which  gives  the  right  to  appeal,  it  is  enacted, 
that  the  party  against  whom  the  order  is  made  may,  upon 
entering  into  a  recognizance,  appeal  to  the  quarter  sessions; 
and  that  the  justices,  '^  at  their  said  sessions,  upon  proof  of 
such  notice  being  given,  and  of  entering  into  such  recogni- 
zance as  aforesaid,  shall,  and  they  are  hereby  required  to 
proceed  in,  hear,  and  determine  the  causes  and  matters  of 
all  such  appeals,  and  shall  give  such  relief  and  costs  to  the 
parties  appealing,  or  appealed  against,  as  they  in  their  dis- 
cretion shall  judge  proper."  These  words  are  equally  large 
with  those  of  the  act  in  question ;  and  yet  it  has  never 
been  held,  that  the  respondents  in  a  bastardy  appeal  might 
enter  the  order,  for  the  purpose  of  confirming  it ;  and  it 
has  been  decided  that  the  sessions  could  not,  in  such  a  case, 
give  costs ;  Rex  v.  Justices  of  Essex  (a).  If,  indeed,  the 
sessions  had  had  the  power  to  award  costs  in  such  a  case, 
the  Legislature  would  never  have  thought  it  necessary  to 
have  passed  the  act  of  8  &  9  Wm.  3,  c  30 ;  by  sect.  3  of 
which  the  quarter  sessions  are  enabled,  in  cases  of  appeals 
against  the  removal  of  paupers,  to  give  costs  to  the  re- 
spondents, although  the  appellants  refuse  to  proceed  with 
the  appeal.  It  would  be  obviously  quite  unnecessary  to 
take  recognizances,  if  they  could  enter  the  appeal  without 
the  appellant's  consent;  but  this  b  done  in  order  to  compel 

(a)  8  T.  R.  583. 

VOL.    n.  L   L  p.   &    T., 
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^ 


1B44.  him  to  proceed,  or  else  to  forfeit  his  vecognizances.  The 
'^[^^^  costs  in  this  case  are  andllarr  to  the  appeal,  and,  if  the 
J\^.  sessions  had  no  right  to  hear  the  i^peal,  they  had  no  right 
of  to  give  costs,  onlesB  under  a  special  proviaon,  like  the 
^^'^'  3pd  sect  of  the  8  &  9  Wm.  3,  c.  30;  Reffina  v.  LAabUamii 
of  Stoke  Bliss  (a).  With  respect  to  the  case  of  Rex  ▼. 
TwKford{p)j  the  decision  there  mainly  proceeded  on  the 
ground,  that  as  the  party  had  been  committed  to  gaol  for 
want  of  finding  recognizance,  and  as  the  statute  left  it 
doubtful  whether  the  term  for  which  he  had  been  so 
imprisoned  was  to  be  reckoned  as  part  of  the  period  of  his 
punishment,  the  Court  would  not  subject  the  magistrates 
to  an  action  of  fidse  imprisonment,  by  compelling  them  by 
mandamus  to  act  in  the  matter;  but  it  seems  to  have  been 
conceded  on  the  argument  there,  that  if  there  had  been  no 
question  as  to  part  of  the  punishment  having  been  inflicted, 
the  original  justices  might  have  entertdned  the  complaint 
again.  Mr.  Justice  Uttledale  there  says  (c),  **  Then  have 
the  convicting  justices  power  to  act  upon  their  conviction? 
They  have  not,  unless  what  has  passed  since  the  conviction 
amount  to  nothing."  The  return  of  the  conviction  could 
not  of  itself  give  the  sessions  jurisdiction;  for  whether 
there  had  been  an  appeal  or  not,  the  return  must  have 
equally  been  made.  The  stat  1  &  2  Vict.  c.  38,  which  is 
an  amendment  of  the  Vagrant  Act,  expressly  gives  the 
power  to  sessions  in  a  case  like  the  present,  where  an 
appeal  is  given  but  not  proceeded  with ;  which  shews  that 
the  law  is  otherwise  without  special  enactment  But  there 
is  another  and  a  &tal  objection  to  the  present  application. 
The  late  act  of  6  &  7  Vict.  c.  40,  has  repealed,  amongst 
others,  the  act  of  17  Geo.  3,  c.  56,  so  fiu-  as  relates  to  the 
trades  and  manu&ctures  enumerated  in  the  first  section, 
and  which  seems  to  embrace  the  present  case ;  and,  if  this 
conviction  is  to  be  treated  as  a  conviction  under  the  recent 


(a)  1  Dav.  &  Mer.  135.  (c)  5  A.  &  £.  435. 

{b)  5  A.  &  £.  430. 


BOLTOK. 


MICHAELMAS  TERM,   8   VICT.  515 

act,  then  the  appeal  must  be  regulated  by  the  29th  sect.,        1844. 

which  only  gives  the  power  of  appeal  where  the  imprison-       b^^JJJ]^ 

ment  exceeds  one  calendar  month,  which  is  not  the  case  in  _     »•     . 
1  r^  \       ^    .  ,    ,     ,         The  Recorder 

the  present  mstance.     [Fattesm^  J. — Is  it  contended  that      ^  of 

the  former  act   is  wholly    repealed?    If  not,   does  this 

offence  necessarily  come  within   the  recent  act?]     The 

former  act  is  not  entirely  repealed;  but  for  aught  that 

appears  on  the  face  of  the  warrant,  it  may  be  under  the 

recent  act.     [Pattesauy  J. — ^I  must  take  it  for  granted  that 

it  is  not;  otherwise  the  Justices  would  not  have  suffered 

the  defendant  to  enter  into  recognizances.] 

CawUnff,  in  support  of  the  rule.  It  is  submitted  that  the 
recorder  had  power  to  **  hear  and  determine  the  matter  of 
the  appeal ;"  and,  if  the  practice  of  the  sessions  required 
it,  to  make  the  necessary  entry  of  the  appeaL  This  appli- 
cation is  by  no  means  an  anomalous  one ;  for  the  power  to 
hear  the  appeal  is  given  by  express  words  in  the  case  of 
vagrancy  orders  by  the  stat  1  &  2  Vict  c.  38,  which  has 
been  referred  to ;  and,  in  the  present  case  also,  it  is  sub- 
mitted, that  it  is  given  by  express  words.  It  has  been  argued 
as  if  sect.  20  was  the  only  section  applying  to  the  present 
case;  but  sect  22  has  also  a  very  decided  application. 
By  that  section  it  is  enacted,  that  ^^  in  case  the  person  or 
persons  so  convicted  shall  appeal  from  the  judgment  of  the 
said  justices  to  the  said  general  or  general  quarter  sessions, 
the  justices  on  such  general  or  general  quarter  sessions  are 
hereby  required,  upon  receiving  the  said  conviction,  drawn 
up  in  the  form  aforesaid,  to  proceed  to  the  hearing  and 
determination  of  the  matter  of  the  said  appeal,  according 
to  the  direction  of  the  said  act,  any  law  or  usage  to  the 
contrary  notwithstanding.''  Taking  both  of  these  sections 
together,  therefore,  it  may  be  collected  that  the  meaning 
of  the  Legislature  was,  that  after  the  magistrates  had 
received  notice  of  appeal,  and  the  recognizance  had  been 
entered  into,  and  the  conviction  forwarded  to  the  sessions, 
that  their  authority  should  entirely  cease ;  and  the  sessions 

L  L  2 
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be  then  boond  to  go  on  to  detennine  the  matter  of  the 
appeal.  Besides,  sect  20  refers  to  the  22  Gea  2,  c.  27,  and 
extends  the  appeal  in  cases  under  that  act ;  and,  on  referring 


TbeReooitler 


BOLTOR 


of  to  the  appeal  clause  in  that  act,  which  is  sect  6,  we  find 

express  power  given  to  the  sessions  to  go  on  to  award  costs, 
if  the  appellant  does  not  prosecute  his  appeal ;  and,  if  so, 
the  same  power  is  imported  into  this  act 

IBaines.  There  are  two  appeal  clauses  in  that  act,  the 
one  in  sect  3,  where  no  recognizances  are  required  to  be 
entered  into ;  and  the  other  in  sect  6,  which  latter  section 
only  applies  to  cases  of  removing  goods.] 

Cowling.  By  sect  22  of  the  principal  act,  all  appeals 
under  22  Geo.  2,  c.  27,  are  included.  The  language  of  the 
principal  act  is  as  clear  as  that  of  the  8  &  9  Wm.  3,  c.  30. 
It  was  admitted  in  the  case  otRegina  v.  Inhabitants  of  S^oke 
BUss  (a),  that  the  party  might  have  had  costs  if  they  had  not 
been  ancillary.  Here  we  do  not  ask  for  them  as  ancillaiy. 
The  act  of  6  &  7  Vict  c.  40,  was  not  referred  to  at  the 
sessions ;  and  it  is  sufficient  if  we  have  an  act  of  Par- 
liament in  our  &vour.  It  is  for  the  other  side  to  shew 
affirmatively  that  it  has  been  repealed.  At  any  rate,  the 
Court,  even  if  it  entertains  a  doubt,  will  grant  the  ap[^- 
cation,  as  the  matter  will  be  more  properly  ai]gued  on  the 
return  to  a  writ  of  mandamu& 

Cur.  adv.  vtJt 

Patteson,  J. — This  was  an  application  for  a  mandamus 
to  the  recorder  of  Bolton,  requiring  him  to  hear  the  subject 
matter  of  an  appeal  against  a  conviction  of  one  William 
Barlow,  or,  at  all  events,  to  give  the  respondents  the  costs 
of  the  appeal.  The  conviction  was  under  the  17  Geo.  3, 
c.  56,  and  the  language  of  that  act  has  no  doubt  created 
considerable  difficulty.  It  appears  that  the  party  was  con- 
victed before  two  magistrates,  and  had  given  them  a  notice 
(a)  1  Dav.  &  Mer.  135. 


Bolton. 
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of  his  intention  to  appeal^  and  had  entered  into  a  recogni-        1844. 
zance  to  tiy  the  appeal,  under  sect  20.    In  consequence  of      r^^JJJT" 
this,  he  was  not  imprisoned  under  the  succeeding  portion         ^L,^ 
of  the  same  section,  which  enables  the  magistrates  to  send  of 

the  party  to  prison  if  he  fail  to  enter  into  the  proper 
recognizance.  It  was  under  that  part  of  the  act  that  the 
case  of  Rex  v.  TtDyford{a)  was  decided;  and  that  case, 
therefore,  widely  differs  from  the  present,  as  the  party  there 
had  been  sent  to  prison. 

In  the  present  case,  however,  the  party  after  having 
given  his  notice  of  appeal,  and  entered  into  the  proper 
recognizance,  countermanded  that  notice;  and  it  is  then 
said  that  the  respondents  were  entitled,  nevertheless,  to 
enter  the  appeal,  and  proceed  with  it,  for  the  purpose  of 
getting  the  conviction  affirmed.  This  Court  has,  however, 
said,  on  several  occasions,  that  it  knows  of  no  power  on  the 
part  of  the  respondents  to  enter  an  appeal.  Mr.  Cowliry 
did  not  deny  that  this  was  the  general  rule,  but  contended 
that  under  this  act  of  Parliament,  such  a  power  was  ex- 
pressly conferred  by  the  latter  part  of  the  20th  section, 
which  enacts,  that  **  the  justices  at  such  sessions  are  hereby 
authorized  and  required,  upon  due  proof  made  of  such 
notice  of  appeal,  &&,  to  hear  and  determine  the  matter  of 
the  said  appeal,  and  to  award  such  costs  as  to  them  shall 
appear  just  and  reasonable,  to  be  paid  by  either  party,"  &c 

These  words,  however,  are  to  be  found  in  other  statutes. 
They  are  not,  indeed,  in  the  17  Geo.  2,  c.  38,  which  gives 
a  power  of  appeal  against  poor's  rates ;  but  they  are  to  be 
found  in  the  49  Geo.  3,  c.  68,  s.  5,  which  gives  the  power 
of  appeal  against  orders  in  bastardy,  and  in  several  other 
statutes,  into  which  I  have  looked.  If,  therefore,  I  were  to 
hold  in  the  present  instance  that  these  words  confer  the 
power  on  the  sessions,  which  it  is  contended  they  do,  the 
same  construction  must  also  be  put  on  various  other  acts ; 
but  for  this  no  authority  has  been  cited.     It  seems  to  me 

(a)  5  A.  &  £.  430. 
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1844.       impossible  to  contend  that  the  act  of  Parliament  meant, 
^^^J^J^    that  where  the  party  who  gave  notice  of  the  appeal  did  not 
9.  enter  it,  the  sessions  should,  nevertheless,  have  jurisdiction 

of  to  hear  and  determine  it     What  is  meant  by  the  words 

Bolton.  <<  ^p^^^  ^^^  proof  made  of  such  notice  of  appeal*!  is,  that 
the  appellant  must  satisfy  the  sessions  of  such  notice  having 
been  given  before  they  can  proceed  to  hear  it;  but  a  prior 
step  must  be  taken  to  enter  it,  and  make  it  a  matter  cog- 
nizable by  them.  I  think,  therefore,  that  it  is  not  possible 
to  construe  the  act  of  Parliament  in  any  other  way  than  to 
say,  that  where  notice  of  appeal  is  given,  and  the  appeal  is 
entered,  then  the  sessions  may  proceed  to  hear  and  de- 
termine the  appeal,  but  not  otherwise.  This  appeal  was 
not  so  entered,  and  therefore,  I  think,  that  the  recorder 
was  right  in  refusing  to  hear  it. 

It  is  said  that  great  inconvenience  may  arise  from  a 
construction  contrary  to  the  one  contended  for ;  and  that 
there  is  no  other  remedy  against  the  party,  who  may  thus 
escape  all  punishment  But  that  is  not  so,  for  the  appel- 
lant's recognizances  may  be  estreated.  It  is  also  said,  that 
it  is  not  clear  in  such  a  case  that  the  original  conviction 
can  be  proceeded  upon  by  the  magistrates.  I  should  say, 
however,  that  where  a  party  gives  a  recognizance  to  appeal, 
and  thereupon  is  not  imprisoned,  and  afterwards  neglects 
to  enter  his  appeal,  the  not  entering  the  appeal,  according 
to  the  recognizance,  comes  to  the  same  thing  as  if  there 
had  been  no  notice  of  appeal  at  all ;  and  that  the  magistrates 
might  proceed  the  same  as  if  no  such  notice  of  appeal  had 
ever  been  given.  The  difficulty  in  Rex  v.  Twyford{a) 
arose  entirely  upon  whether  the  imprisonment  which  the 
party  had  undergone  had  been  an  imprisonment  for 
punishment,  or  merely  for  custody;  and  the  Court  only 
refused  to  grant  a  mandamus,  because  they  would  not  force 
the  magistrates  to  proceed  in  a  doubtful  case,  and  so  subject 
them  to  an  action  for  false  imprisonment 

(a)  5  A.  &  £.  430. 
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Mr.  Cowting  then  contends^  that  at  least  the  applicants        1844. 
are  entitled  to  a  mandamus  for  the  costs;  for  the  act  says       Regina 
that  the  sessions  shall  have  power  **  to  award  such  costs  as   ^,    luicord 
to  them  shall  appear  just  and  reasonable  to  be  paid  by  of 

either  party."  It  is  clear,  however,  that  these  costs  are 
merely  ancillaiy  to  the  appeal ;  for  the  act  says,  that  the 
justices  shall  hear  the  appeal  before  it  empowers  them  to 
award  costs ;  and  no  express  power  is  given  to  award  costs 
where  the  appeal  is  not  followed  up.  The  stat  8  &  9 
Wm.  3,  c.  30,  has  been  referred  to,  but  there  the  power  is 
expressly  given.  That  act  is  entirely  confined  to  cases  of 
settlement,  and  therefore  cannot  apply  to  the  present  case. 
A  case  has  been  cited  of  The  Queen  v.  Inhabitants  of  Stoke 
Bliss  (a),  and  there,  although  the  sessions  had  the  express 
power  given  to  them  under  the  above  act ;  yet,  as  on  the 
&ce  of  their  order  awarding  costs,  they  had  confirmed  the 
appeal,  which  they  had  no  power  to  do,  this  Court  held, 
that  looking  only  to  the  order  itself,  they  must  hold  that 
the  costs  were  ancillary  to  the  confirming  the  appeal,  and, 
as  the  sessions  had  no  right  to  do  the  latter,  the  order 
failed  entirely.  I  only  mention  this,  that  there  may  be  no 
mistake  as  to  the  grounds  on  which  that  case  was  decided ; 
for  it  does  not  apply  to  the  present  case. 

It  seems  to  me,  therefore,  that  the  recorder  has  acted 
perfectly  right  in  refusing  either  to  hear  the  appeal  or  to 
give  costs.  The  present  rule  must,  therefore,  be  dischai^ed, 
and,  as  against  a  public  officer  like  the  recorder,  with  costs. 

Rule  discharged,  with  costs, 
(a)  1  Day.  &  Mer.  135. 
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1844. 

Brown  v.  Edwards. 

The  affidavits  A  RULE  had  been  obtained  to  discharge  an  attorney  of 
discbarge  a  the  name  of  Weston,  out  of  custody,  who  had  been  taken 
cSody?ag°idii8t  ^^^^^  ^^  attachment  for  not  delivering  a  bill  of  costs  in  the 
whom  an  above  causc.  pursuant  to  an  order  of  the  Court 

attachment  has  '^ 

issued  in  a 

be^entitl^  JF%7/f  shewed  cause,  and  took  a  preUminary  objection, 

againrt^Se  ^^^  ^^®  aflSdavit  in  support  of  this  motion  was  not  properly 
person  at-         entitled  in    the    cause   of   **  Brown   v.   Edwards.^     An 

tached,  in  the 

original  cause ;  attachment  having  issued,  and  the  party  being  in  custody, 
original  otose  ^^  ^^  ^^  longer  a  proceeding  in  the  cause,  but  a  separate 
«™P*y-  criminal  proceeding.      The    affidavit  should  have  been 

entitled,  ^*  Regina  v.   Weston^  in  the  cause  of  Brawn  v. 

Edwards.^ 


Crawder  appeared  in  support  of  the  rule. 

Patteson,  J. — After  an  attachment  has  once  issued,  the 
proceedings  to  discharge  the  party  should  be  entitled  in 
the  form  suggested.  The  motion  is  one  on  the  Crown 
side  of  the  Court.  The  rule  must,  consequently,  be 
discharged. 

Rule  discharged. 


Scott  v.  England. 

a  purchaser  at  J.  HIS  was  an  action  of  debt.     The  declaration  was  for 

before  pay-     '  the  price  and  value  of  a  surface  plate,  bargained  and  sold 

wimplcte  ba*  "'J  plaintiflF  to  defendant,  for  money  paid,  and  on  an  account 

gain  and  sale  stated;  to   which   the   defendant  pleaded,   nunquam   in- 

which  he  has       dcbitatUS. 

thirS  party  t  so       '^^^  causc  was  tried  before  one  of  the  Secondaries  of 

"  ^rtrn"for"    I^^don,  and  the  plaintiff  obtained  a  verdict     At  the  trial, 

e^^}^^z   ,,   it  was  proved  that  the  plaintiff  and  the  defendant  were  at 
gained  and  sold.  ^ 
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an  auction  together^  and  that  the  article  in  question,  for  1844. 
which  this  action  was  brought,  was  knocked  down  to  the  ^^^ 
plaintiff;  that  after  the  purchase,  the  defendant  applied  to  *- 

the  plaintiff  to  sell  him  the  lot,  and  the  plaintiff  agreed 
that  he  should  have  it  at  the  same  price  at  which  it  had 
been  knocked  down  to  the  plaintiff.  The  defendant  then 
agreed  that  he  would  next  day  pay  for  the  lot,  and 
take  it  away.  At  the  time  that  this  bargain  was  struck, 
the  plaintiff  had  not  paid  the  auctioneer,  nor  had  any 
arrangement  of  any  kind  been  made  about  the  payment 
By  the  conditions  of  sale,  no  article  was  to  be  removed 
before  payment  of  the  purchaser's  account  of  all  his  lots. 
The  defendant  did  not  remove  the  article,  and  it  appeared 
upon  the  evidence,  that  it  had  been  subsequently  seen  in 
the  possession  of  the  plaintiff. 

A  rule  having  been  obtained  for  a  nonsuit  or  a  new 
trial,  on  the  ground  that  an  action  for  goods  bargained 
and  sold  could  not,  under  the  above  circumstances,  be 
maintained. 

LiLsh  shewed  cause.  It  may  be  admitted  that  an  action 
for  goods  bargained  and  sold,  can  only  be  maintained  where 
the  property  passes  to  the  vendee  by  force  of  the  contract. 
The  defendant,  however,  contends,  that  a  baigain  and  sale 
cannot  be  perfected,  unless  the  seller  has  such  a  complete 
dominion  over  the  property  that  no  other  person  has  a  lien. 
But  if  that  were  so,  it  would  avoid  the  ordinary  contracts 
which  are  made  by  merchants  respecting  goods  in  the 
docks  and  public  warehouses ;  in  all  which  cases  there  are 
charges  for  which  a  lien  exists.  The  law  on  this  subject 
clearly  is,  that  where  there  is  a  specific  chattel,  it  passes  by 
the  contract  of  sale,  and  that  if  afterwards  it  be  destroyed 
by  fire,  it  is  the  purchaser's,  and  not  the  seller's  loss ;  Hinde 
V.  WhitehoiLse  (a).  No  delivery  here  was  necessary  fi-om 
the   auctioneer  to   the   plaintiff  to  perfect  his  title.     In 


(a)  7  East,  558;  See  S.  C.  3  Smith,  528. 
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1844.  ^  Dixon  v.  Fates  (a),  Parke,  J.,  states  the  law  thus,  "I  take  it 
to  be  clear  that  by  the  law  of  England  the  sale  of  a 
specific  chattel  passes  the  property  in  it  to  the  Tendee 
without  delivery."  It,  therefore,  can  make  no  difference 
that  the  plaintiff  had  not  paid  the  auctioneer  at  the  time  of 
his  contract  with  the  defendant.  The  property  passed,  and 
this  action  is,  therefore,  maintainable. 

Udall,  in  support  of  the  rule.  The  argument  is  not  that 
no  action  can  be  brought ;  but  that  the  present  cannot  be 
maintained.  The  defendant  does  not  deny  that  the 
property  in  a  specific  chattel  passes  by  a  contract  of  sale  ; 
what  he  contends  for  is,  that  it  does  not  pass  unless  the 
seller  is  himself  the  owner.  The  case  of  Hinde  v.  White- 
house  (i),  is  quite  distinguishable ;  for  in  that  case,  by  the 
express  terms  of  the  contract,  the  goods  were  to  remain  at 
the  risk  of  the  buyer.  It  is  assumed  by  the  other  side,  as 
universally  true,  that  this  action  can  be  maintained,  because 
the  property  passed  ;  that  is  not  so.  In  Simmons  v.  Stoift  (c), 
LittledaUf  J.,  in  considering  a  similar  argument,  says,  ^^  I 
think  fiirther,  that  an  action  for  goods  bargained  and  sold 
would  not  lie  merely  because  the  property  passed.*' 
Denying,  therefore,  this  to  be  the  test,  the  defendant 
contends,  in  the  first  place,  that  the  property  was  not  in 
the  plaintiff  at  the  time  of  the  contract.  By  the  conditions 
of  sale,  the  payment  to  the  auctioneer  was  to  precede  the 
delivery  of  the  lot.  The  case  then  comes  within  the 
exception  to  the  general  rule  as  to  the  sale  of  specific 
chattels,  as  decided  in  Tempest  v.  Fitzgerald  {dy  That  case 
arose  out  of  the  Statute  of  Frauds.  It  was  an  action  for 
the  price  of  a  horse,  which  had  died  whilst  in  the  seller's 
custody.  By  the  contract,  payment  was  to  be  concurrent 
with,  or  precede  the  delivery.     After   the   contract,  de- 

(a)  5  B.  &  Ad.  340;  See  S.  C.  (c)  5  B.  &  C.  865;  See  S.  C. 

2N.  &M.  177.  8  D.  &  R.  693. 

(6)  7   East,  558 ;    See   S.   C  id)  3  B.  &  A.  680. 
3  Smith,  528. 
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England. 
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fendant  rode  the  horse,  and  gave  directions  as  to  his  l^^* 
treatment,  &c.  The  jury,  on  being  asked,  found  that  gcoxr 
these  were  acts  of  ownership,  and  the  learned  Judge  held, 
that  if  so,  there  had  been  a  sufficient  acceptance  to  take  the 
case  out  of  the  statute ;  but  this  Court  afterwards  directed 
a  nonsuit  to  be  entered,  for  as  the  payment  was  to  precede 
the  delivery,  no  right  of  property  passed  until  payment ; 
and,  therefore,  the  acts  found  to  be  so  by  the  jury,  could 
not  be  acts  of  ownership.  So,  in  the  case  now  before  the 
Court,  as  the  payment  was  to  precede  delivery,  no  act  of 
ownership  could  be  operative  before  payment;  especially 
that  very  important  one,  of  the  sale  of  the  chattel  But 
further,  if  the  property  did  pass  to  the  plaintiff,  still  this 
action  will  not  lie ;  for  it  is  submitted,  that  the  test  is  not 
whether  the  property  passed,  but  whether  the  property  and 
the  right  to  the  possession  vested.  It  is  the  universal  rule  as 
to  chattels,  that  he  that  has  not  the  complete  property  in 
himself  cannot  transfer  such  right  to  another.  The  vendee 
cannot  be  in  a  better  situation  than  the  vendor.  Dixon  v. 
Yatesy  instead  of  being  in  favour  of  the  plaintiff,  will  be 
found  to  be  in  &vour  of  defendant.  Mr.  Justice  Littledale 
there  says  (a),  ^*  It  is  a  general  principle  of  law,  that  a  man 
who  has  not  the  property  and  right  of  possession  in  goods 
cannot  transfer  them  to  a  vendee."  Had  then  the  plaintiff 
at  the  time  of  this  contract,  the  right  of  possession  ?  He 
had  not,  because  payment  by  the  purchaser  is  the  condition 
on  which  such  right  is  obtained.  This  was  fully  considered 
in  the  case  of  Bloxam  v.  Sanders  (b),  where  Bayleyj  J.,  in 
delivering  judgment,  says,  ^*  payment,  or  a  tender  of  the 
price  is  a  condition  precedent  on  the  buyer's  part,  and 
until  he  makes  such  payment  or  tender  he  has  no  right  to 
the  possession."  Supposing  the  defendant  at  the  time  of 
the  contract  had  paid  the  price,  he  could  not  have  imme- 
diately taken  the  goods  away;  or  if  he  had  done  so,  he 

(a)  5  fi.  &  Ad.  339 ;  See  S.  C.  (6)  4  B.  &  C.  948  $  See  S.  C. 

2  N.  &  M.  177.  7  D.  &  R.  396. 
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1844.  would  have  been  liable  in  trover  to  the  auctioneer.  If  this 
action  will  lie,  the  plaintiff  will  get  the  price  of  the  goods, 
although  he  may  have  never  been  in  a  condition  to  deliver ; 
for  if  the  action  is  now  maintainable,  it  was  equally  so 
immediately  after  the  contract,  as  no  subsequent  assent  to 
the  contract  was  given.  The  reason  that  this  action  cannot 
be  maintained  on  a  contract  for  making  an  article  not  in 
esse  at  the  time,  is  because  the  subject  of  the  contract 
cannot  then  be  appropriated  or  delivered;  so  here,  this, 
although  a  specific  chattel,  could  not  be  delivered  by  the 
plaintiff,  or  appropriated  by  him,  because  it  was  not  his  to 
deliver  or  appropriate.  It  is,  therefore,  submitted,  that 
the  plaintiff  not  having  the  property  in  him  at  the  time  of 
the  contract,  or  if  having  the  property,  not  having  the  right 
of  possession,  both  of  which  must  concur  to  make  a  complete 
bargain  and  sale,  this  action  cannot  be  maintained. 

Ciar.  adv.  vuU, 

Patteson,  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  All  that  is  necessary  to  enable  a  party  to 
maintain  an  action  for  goods  bargained  and  sold  is,  that 
the  property  in  the  specific  goods  should  have  passed.  Id 
the  case  of  Atkinson  v.  Bell  (a),  which  has  been  cited,  the 
property  had  never  passed,  as  the  plaintiff  might  have 
delivered  the  machines  to  any  third  person;  in  Simmons  ▼. 
Swift  (6),  the  bark  had  never  been  weighed ;  and  va  Dixon 
V.  Yates  (c),  the  original  vendor  never  intended  to  part 
with  the  property.  In  the  present  case,  there  is  no  doubt 
that  an  action  would  have  lain  against  the  present  plaintiff 
at  the  suit  of  the  original  vendor,  and  that  the  property 
became  vested  in  him.  That  property,  by  his  bargain 
with  the  defendant,  vested  in  the  defendant ;  and  he  may, 

(a)  8  B.  &  C.  277 ;  See  S.  C.      8  D.  &  R.  693. 
2  M.  &  R.  292.  (c)  5  B.  &  Ad.  313  $  See  S.  C. 

{b)  5  B.  &  C.  857;  See  S.  C.      2  N.  &  M.  177. 
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therefore,  maintain  the  same  action  against  the  defendant,  l^^^* 
as  he  woold  have  been  liable  to  at  the  stdt  of  the  original  Swtt 
vendor.     The  rule  will,  therefore,  be  discharged.  „    '^• 

Rule  discharged. 


Keane  v.  White. 

In  this  case,  a  writ  of  capias  had  been  sued  out  in  the  Wbereawrit 

Palace  Court  to  answer  the  above  named  plaintiff,  *'  of  a  be^ued  oat 

plea  of  trespass  on   the  case;"  and  the  defendant,  had  (VmrLTn^"? 

removed  the  cause  into  this  Court  by  a  writ  of  habeas  pleaoftrespats 

,     ,  ,  on  th6  case,** 

corpus  cum  causa.     The  plaintiff  thereupon  obtained  a  andthedefend- 

Judge's  order  for  a  procedendo  to  issue,  unless  bail  were  the  In^^ into 


given  by  the  defendant     The  defendant,  in  pursuance  of  J|>«»Courtbya 

°  "^  ^  ^  ^  .     .  habeas  corpu», 

the  order,  accordingly  put  in  bail ;  and  the  plaintiff  after-  &c.,  and  the 

wards  served  him  with  a  copy  of  a  declaration  in  this  Court  Uvered  a  de- 

in  the  foUowiDg  form :-  '^'^^^  S.*» 

ordinary  form, 
stathiff  that  the 

'*  In  the  Queen's  Bench.  defendant. 

The  2nd  day  of  November,  1844.       [^  ^^  to  S' 

Middlesex,')    Daniel  Keane,  the  plaintiff  in  this  suit,  in  o^^e^JJ^J,^ 

to  wit    J    person,  complains  of  Frederick  J.  White,  the  &c-f)  had  been 

_  *•  Bommoned** 

defendant  in  this  suit,  who  has  been  summoned  to  answer  to  answer  the 

the  plaintiff  in  an  action  on  promises,"  &c.  Mnwtion"^ 

promises:" 
Held,  that  the 

The  declaration  contained  only  one  count,  which  was  on  declaration  was 

a  bill  of  exchange  drawn  by  the  plaintiff  on,  and  accepted  st^^  the 

by,  the  defendant.     A  rule  nisi  had  been  obtained  to  set  h^J^'^^n  ^ 

aside   the   declaration   for  irregularity   on   the    following  **»«nin»oned," 

grounds :  first,  that  it  did  not  state  the  defendant  to  be  **  in  therefore  be 

the  custody  of  the  Marshal  of  the  Marshalsea;"  secondly,  Sembk^ihat 

that  it  stated  the  defendant  to  have  been  « summoned,"  Selut^Tnt" 

which  was  not  the  fact ;  thirdly,  that  the  recital  of  the  writ  of  Uie  cause  of 

.  action  was 

in  the  declaration,  "on  promises,"  varied  from  the  writ  immaterial. 
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1844.  itoel^  which  was  '^  of  a  plea  of  trespass  on  the  case ;"  and 

^^^][^J^  lastly,  that  the  declaration  was  entitled  of  the  day  and  year, 

.t'-  and  not  of  a  Term. 


Whitb. 


Keane  shewed  cause.  With  respect  to  the  first  objection, 
the  case  of  Dod  v.  Grant  (a),  is  relied  on  by  the  other  side 
as  an  authority  that  the  declaration  is  irregular.  There 
the  declaration  having  stated  the  defendant  to  be  in  the 
custody  of  the  Marshal  of  the  Marshalsea,  was  demurred  to 
on  the  ground  that  the  plaintifi^  had  not  followed  the  rules 
prescribed  by  the  Court  with  regard  to  the  commencements 
of  declarations,  and  the  Court  held,  that  the  statute 
2  Wm.  4,  c.  39,  and  the  rules  of  M.  T.,  3  Wm.  4,  did  not 
apply  to  a  cause  commenced  in  the  Palace  Court,  and 
removed  into  this  Court  But  the  question  there  came 
before  the  Court  on  a  special  demurrer;  and  the  Court 
seemed  to  intimate,  that  this  decision  proceeded  in  some 
measure,  on  the  ground  that  the  objection  ought  to  be 
made,  if  at  all,  by  motion  to  set  aside  the  declaration  for 
irregularity.  Besides,  that  case  was  decided  before  the 
1  &  2  Vict  c.  110,  by  which  arrest  on  mesne  process  is 
abolished ;  and  before  the  5  &  6  Vict  c.  22,  which  does 
away  with  the  ofiice  of  the  Marshal  of  the  Marshalsea.  It 
would  now  be  clearly  bad  to  describe  the  defendant  to  be 
in  custody,  when  arrest  on  mesne  process  is  expressly 
forbidden  by  statute,  and  in  the  custody,  too,  of  an  officer 
who  no  longer  exists.  It  may  be  said,  that  the  allegation  of 
custody  never  could  have  been  in  the  earlier  times  true ; 
but  that  is  not  so,  for  by  the  statutes  cited  in  3  Black. 
Com.  p.  281,  a  capias  was  allowed  to  arrest  the  person  in 
certain  actions,  as  long  ago  as  the  reign  of  Henry  the  Third. 
This  objection  is  no  doubt  originated  by  a  passage  in  TidSt 
Practice^  p.  412,  3,  9th  ed.,  that  where  a  cause  is  removed 
from  the  inferior  Court  by  writ  of  habeas  corpus,  &c.,  "  the 

(a)  4  A.  &  £.  485;  See  S.  C.  6  N.  &  M.  70. 


Whitk. 
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plaintiff  must  declare  against  the  defendant  as  in  custody  1844. 
of  the  Marshal."  But  that  must  be  taken  to  mean,  that  keakb 
he  should  be  stated  to  be  in  the  custody  of  the  Marshal,  or 
other  officer,  as  the  fact  really  is ;  TiMs  Prcuctxcej  p.  432, 
^th  eeL  In  the  present  instance,  he  is  stated  to  be 
summoned,  and  that  is  really  the  case ;  for  the  only  effect 
of  the  writ  of  capias  is  as  a  summons  or  warning  to  the 
defendant  IPattesan^  J. — If  the  defendant's  argument  be 
correct,  the  declaration  should  commence  with  the  old  form, 
"  Be  it  remembered,"  &c.,  and  proceed  to  recite,  that  "  a 
bill  has  been  exhibited,"  &c.,  although  no  bill  can  now  be 
brought  The  difficulty  I  find  is,  that  this  declaration 
states  the  defendant  to  have  been  summoned,  which  he 
has  not  been.]  It  is  submitted,  that  in  point  of&ct  he  has 
been  summoned ;  for  the  only  effect  of  the  capias  since 
the  abolition  of  arrest  on  mesne  process,  in  such  a  case, 
must  be  that  of  a  summons ;  at  all  events,  it  was  impossible 
for  the  plaintiff  to  have  declared  in  the  form  suggested, 
since  the  5  &  6  Vict  c.  22,  With  respect  to  the  other 
objection,  that  there  is  a  variance  between  the  writ  and 
the  declaration  in  describing  the  form  of  action,  that  is  not 
so ;  for  the  action  on  promises  is  only  one  of  the  various 
forms  of  an  action  of  trespass  on  the  case.  But  even  were 
it  otherwise,  Gunn  v.  Mackhenry  (a),  and  Bawerbank  v. 
Walker  (i),  are  authorities  to  shew  that  where  the  cause  is 
removed  from  the  inferior  Court  by  habeas,  there  is  no 
objection  to  the  plaintiff's  declaring  in  a  different  form  of 
action  from  that  which  he  commenced  in  the  Court  below ; 
provided  it  be  for  the  same  cause  of  action,  and  not  fof  a 
larger  amount.  The  only  effect  formerly  of  a  variance  was, 
that  the  bail  were  discharged;  TidcTs  Practice^  p.  450, 
9M  ed.     It  did  not  render  the  declaration  irregular. 

Humfreyy  in  support  of  the  rule.     The  declaration  in 
this  case  is  neither  according  to  the  old  form,  nor  according 

Cfl)  1  Wils.  277.  (&)  2  Chit  Rep.  617. 


White. 
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1844.  to  the  fact  The  defendant  has  never  been  "summoned" 
^^^^^^  to  answer  the  plaintiff;  and  it  is  as  much  a  fiction  to  treat 
him  as  if  he  had  been,  as  it  would  be  to  describe  him  as  "  in 
the  custody  of  the  Marshal  of  the  Marshalsea."  The  latter, 
however,  is  a  form  which  has  been  adopted  for  a  great 
number  of  years,  although  it  must  have  sometimes  been 
equally  a  fiction,  as  in  the  present  case ;  for  even  under 
the  old  law,  a  party  could  not  be  arrested  on  mesne  process 
for  a  debt  under  20L  The  statute  of  2  Wm.  4,  c.  39,  does 
not  apply  to  actions  removed  from  inferior  Courts ;  Dod  v. 
Grant  (a).  [^Patteson,  J. — I  am  clearly  of  opinion  that 
that  act  does  not  apply.  The  only  question  is,  whether 
the  statute  of  Victoria  affects  the  present  case.]  The 
1  &  2  Vict.  c.  110,  only  relates  to  the  arrest  The  2nd 
section,  which  enacts,  that  all  actions  shall  be  commenced 
by  writs  of  summons,  applies  only  to  the  superior  Courts. 
Assuming  that  since  the  5  &  6  Vict  c.  22,  the  office  of 
Marshal  of  the  Marshalsea,  eo  nomine,  no  longer  exists, 
there  must  still  be  some  one  to  perform  the  duties  of  that 
office,  when  a  judgment  is  obtained  in  the  inferior  Court 

Patteson,  J. — I  am  very  unwilling  to  pronounce  this 
declaration  to  be  irregular ;  because,  as  at  present  advised^ 
if  this  form  be  incorrect,  I  do  not  well  see  how  a  plaintiff 
is  to  declare,  under  the  circumstances.  I  will,  however, 
look  into  the  authorities  on  the  subject  It  may  be,  that  it 
may  become  unnecessary  for  me  to  consider  what  the 
proper  form  should  be ;  and  that  it  may  be  sufficient  for 
the  purposes  of  this  application,  if  I  am  convinced  that  it 
has  not  been  adopted  in  the  present  case. 

Cur.  adv.  vtdL 

Patteson,  J. — I  have  not  been  able  to  satisfy  myself  as 
to  what  is  the  proper  mode  of  declaring,  in  a  case  like  the 

(a)  4  A.  &  £.  485;  See  S.  C.  6  N.  &  M.  70. 
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present     But  as  it  is  here  said  that  the  defendant  has  been       ^  ^^^' 
''summoned,''  which   is  not  the  £Eict,  the  declaration  is       kkank 
erroneous  in  that  respect,  and  must  be  amended.     With       ^'j^p 
r^ard  to  the  variance  between   the  writ  and  the  de- 
claration, in  stating  the  form  of  the  action,  I  am  inclined  to 
think  that  it  is  not  material     The  rule  must,  therefore,  be 
made  absolute,  the  plaintiff  having  liberty  to  amend  in  any 
way  he  shall  think  fit,  on  payment  of  costs. 

Rule  absolute. 


Reqina  v.  Nbsbitt. 
A  WRIT  of  habeas  corpus  having  issued  to  bring  up  the  On  retnm  to  a 

wnt  of  baooss 

body  of  James  Meade  Nesbitt,  a  prisoner  in  the  custody  of  ooq>ttB,  it  ap- 
the  police  of  the  city  of  London,  the  return  was  now  put  in  E^^  wL 

and  read.  ^SS  by 

▼irtneof  a 
wanmDt,  pur- 

"  County  of  Tipperary,  to  wit     By  the  worshipful  the  S«mS^  a 

justices  of  the  peace,  at  the  general  quarter  sessions  of  the  ^^J^^S^in 

peace,  held  at  Thurles,  in  and  for  the  county  of  Tipperary,  ^^}^  •"^ 

the  28th  day  of  August,  1844.     Whereas  James  Meade  backed  bj  the 

Nesbitt,  late  of  Borrisokane,  in  the  county  of  Tipperary,  a^metropolUan 

stands  indicted  in  the  peace-office  of  the  county  of  Tip-  ?^^^^3|^" 

perary,  for  a  rescue,  at  the  prosecution  of  Martin  Corbon  44  Geo.  3, 

and  John  Moi^gan,  and  also  for  a  riot,  for  which  he  has  not  stated  that  the 

as  yet  received  his  trial.      These  are,  therefore,  in   her  SSSctSuithe 

Majesty's  name,  strictly  to  charge  and  command  the  police  ?^  ^^^  J^ 

Tipperary," 
for  ''a  rescue,**  and  for  ''a  riot,"  and  directed  "the  police  of  the  countj  of  Tipperarj"  to 
apprehend  him,  *'  and  him,  lo  apprehended,  in  safe  custody  to  keep,  so  that  they  might  have 
his  body  before  her  Miyesty*s  justices  of  the  peace  at  the  next  sessions  at,"  &c 

Htld,  that  the  warrant  was  bad  for  not  shewing  any  jurisdiction,  the  term  **  peace-office" 
not  being  one  to  which  the  Court  could  attach  a  certain  and  definite  meaning. 

Held  also,  that  the  warrant  was  bad  for  directing  the  police  to  keep  the  party  in  custody  till 
the  next  sessions. 

Sembk,  that  such  a  warrant  should  state  that  the  party  has  not  appeared  and  pleaded,  or  put 
in  bail. 

SembU  also,  that  the  Court  would  take  judicial  notice  that  <  a  riot'*  was  an  offence  against  the 
laws  of  Ireland. 

But  quart,  if  so  of  a  "  rescue  ?'* 

VOL.    II.  MM  D.   &   L. 
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1844.       of  the  county  of  Tipperary  forthwith  to  apprehend  the 

^"^<^  said  James  Meade  Nesbitt,  if  he  may  be  found  in  the  said 

V.  county,  and  him  so  apprehended,  in  safe  custody  keep,  so 

that  you  may  have  his  body  before  her  Majesty  s  justices  of 

the  peace,  at  the  next  sessions  of  Nenagh,  to  be  held  in 

the  said  county,  on  the  13  th  day  of  January  next,  to 

answer  for  the  said  offence ;  and  this  shall  be  your  warrant 

Dated  this  28th  day  of  August,  1844. 

"  By  the  Court, 

"  John  Ponsonby  Prbttib, 
"Clerk  of  the  Peace. 
"  To  the  Police  of  the  County  of  Tipperary." 

On  this  warrant,  was  the  following  indorsement: 
"  To  all  constables  of  the  Metropolitan  Police  Force,  an4 
others  whom  it  may  concern.  Metropolitan  Police  District 
Court.  Let  this  warrant  be  executed  within  the  said  dis- 
trict, proof  upon  oath  having  been  made  before  me,  one  of 
the  magistrates  of  the  Police  Court,  Bow  Street,  of  the  due 
signature  and  handwriting  of  the  within-named  John  Pon- 
sonby Prettie.  Given  under  my  hand,  at  the  Police 
Court,   Bow   Street,   this   8th   day  of  November,    1844. 

D.  Jardine." 

Humfrey^  Bodkin^  and  Sturgeon,  appeared  for  the  pri- 
soner, and  contended  that  the  warrant  was  bad,  for  the 
following,  amongst  other,  objections  (a) :  That  it  did  not 
appear  that  either  of  the  offences  mentioned  in  the  warrant 
was  an  offence  against  the  law  of  Ireland :  that  the  term, 

(a)  The    following   objections  some  place  in  Ireland  to  England, 

wereal8ourged;thataclerkofthe  and  that  it  does  not  appear  that 

peace  has  no  power  to  issue  a  war-  the  defendant  is  such  a  person ; 

rant  of  apprehension;  that  the  44  and  that  the  indorsement  on  the 

Geo.  3,  c.  92,  s.  3,  does  not  refer  to  warrant  had  been  made  under 

a  case  like  the  present,  where  an  the  stat.  24  Geo.  2,  c.  55,  which 

indictment  has  been  found  against  does  not  relate  to  offences  com- 

the  defendant ;  and  only  applies  mitted  in  Ireland, 
to  parties  who  have  escaped  from 


Nesritt.  ' 
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**  peace-office,"  was  without  meaning ;  and  that  it  did  not  1 844. 
shew  that  the  defendant  stood  indicted  in  any  Court  within  rjJ^ina 
the  jurisdiction  of  the  sessions:  and  that  the  warrant  ought 
to  have  stated  that  the  defendant  had  not  appeared  or 
pleaded,  and  been  admitted  to  bail;  it  being  consistent 
with  the  warrant,  that  he  might  be  exempt  fix>m  the 
liability  to  be  apprehended  at  the  time,  on  the  ground  of 
having  found  bail. 

DawdesweUy  in  support  of  the  return.  The  Court  will 
take  judicial  notice,  that  the  common  law  of  England 
applies  to  Ireland.  It  is  stated  in  Co.  Litt.  141  a,  that  the 
law  of  England  was  introduced  into  Ireland  in  the  time  of 
King  John ;  and  in  the  2  InsL  2,  it  b  said,  by  the  same 
high  authority,  that,  by  Poyning's  laws,  made  anno  10 
Hen.  7,  all  the  laws  and  statutes  of  this  realm  were  made 
to  extend  to  Ireland.  That  being  so,  the  offence  of  a  ^^  riot,** 
is  clearly  an  offence  known  to  the  common  law  of  England, 
and,  consequently,  an  offence  against  the  law  of  Ireland. 
It  b  defined  in  Hawk.  Pkas  of  the  Crowriy  b.  1,  c.  65. 
The  term  **  rescue,"  also,  is,  perhaps,  sufficiently  certain, 
this  being  merely  a  warrant  of  apprehension,  in  which  the 
same  strictness  is  not  required,  as  in  the  case  of  a  con- 
viction ;  1  Holers  Pleas  of  the  Crown,  584  \  2  Id.  \2Z\ 
Hawk.  Pleas  of  the  Crown,  b.  2,  c  19,  s.  24 ;  Id.  h.  2,  c  13 ; 
2  Co.  Inst.  52;  Bex  v.  Kendal  (a);  Rex  v.  Crofton{b)\ 
Rex  V.  Judd  (c) ;  Rex  v.  Wilkes  (d);  Rex  v.  Wyndham  (e). 
With  respect  to  the  objection  that  the  term  ^^  peace-office" 
is  unknown  to  the  law,  the  words,  perhaps,  may  not  be 
technically  accurate ;  but  they  are  sufficiently  intelligible. 
The  clerk  of  the  peace  b  an  officer  well  known  to  the  law ; 
and  b  appointed  to  keep  the  records  of  the  sessions,  by 
1  Geo.  4,  c.  27.     It  b  no  very  violent  construction  of  lan- 

(a)  1   Salk.   347 ;    See   S.  C.  (c)  2  T.  R.  265. 
I  Lord  Raym.  65.  id)  2  Wils.  151. 

(b)  1  Sid.  439;    See  S.  C.  2  (e)  1  Stra.  2. 
Keb.  614. 
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1844.  guage,  to  say,  that  the  words  ^^  stands  indicted,"  mean, 
that  the  grand  jury  have  presented  a  bill  against  the 
party,  which  remains  on  record  in  the  "  peace-office ;"  that 
is,  amongst  the  other  records  in  the  office  of  the  clerk  of 
the  peace.  With  respect  to  the  remaining  objection,  it  is 
not  necessary  that  the  warrant  should  negative  all  possible 
exceptions  to  his  liability  to  be  apprehended.  It  might 
equally  be  urged,  that  it  should  go  on  to  aver  that  he  had 
not  been  pardoned,  or  that  he  had  not  before  been  tried  for 
the  same  offence.  Prima  facie  he  is  liable  to  be  arrested 
for  the  offence ;  if  he  have  been  bailed,  that  is  matter  for 
his  discharge,  and  he  should  shew  it 

Humfrey^  in  reply.  [Patteson^  J. — I  observe  that  this 
warrant  is  directed  to  "  the  police  of  the  county  of  Tip- 
perary,"  and  commands  them  to  apprehend  this  party, 
^^  and  keep  him  in  safe  custody,"  until  the  next  sessions. 
The  police  have  no  prison.  How  can  they  keep  him  in 
custody  ?  The  usual  form  of  our  warrants,  is  to  take  the 
party  before  a  magistrate,  in  order  that  he  may  be  bailed ; 
but  this  could  not  be  done  under  a  warrant  like  this.]  In 
that  respect,  the  warrant  is  clearly  bad,  and  the  case 
resembles  the  one  of  Doswell  v.  Impey  (a),  where  the  com- 
mitment under  the  Bankrupt  Act,  directed  the  party  to  be 
kept  in  custody,  until  dealt  with  according  to  due  course  of 
law,  or  until  he  should  submit  himself  to  the  major  part  of 
the  commissioners ;  and  the  Court  held  it  bad. 

[Dowdeswell  suggested  that  it  was  the  duty  of  the  officer 
to  carry  the  party,  when  apprehended,  to  the  county  prison, 
there  to  be  detained  till  the  day  appointed  for  hearing,  and 
then  to  take  him  before  the  justices ;  and  that  such  must 
be  held  to  be  the  meaning  of  the  custody  mentioned  in  the 
warrant ;  Hawk.  Pleas  of  the  Crown,  b.  2,  c.  16.  And 
that,  as  to  the  omission  in  the  warrant  of  any  mention  of 
the  right  of  the  pa^y  to  be  bailed,  that  is  an  implied  ex- 
(a)  1  B.&  C.  163;  See  S.  C.  2  D.  &  R.  350. 
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ception,  aud  need  not  be  stated;  and  that,  at  any  rate,  a        1844. 
mere  inaptness  of  conclusion  would  not  vitiate  a  warrant 
of  apprehension;  1  Hak^s  Fleas  of  the  Crown,  p.  595.] 

Patteson,  J. — I  rather  think  I  am  bound  to  take 
judicial  notice,  that  the  common  law  of  England  prevails 
in  Ireland;  and,  if  so,  whatever  doubt  I  may  enter- 
tain as  to  the  word  "  rescue,"  the  term  "  riot,"  clearly 
enough  designates  an  offence  known  and  punishable  by 
the  common  law  of  England ;  and,  consequently,  must  be 
taken  to  be  an  offence  against  the  laws  of  Ireland.  In  that 
respect,  therefore,  the  warrant  may  probably  be  sufficient ; 
but  it  is  not  necessary  to  pronounce  any  decision  on  this 
point,  as  there  are  two  defects  in  this  warrant,  which  I 
think  are  fatal,  in  this  country.  The  one  is,  that  the  term 
'^  peace-office"  has  no  distinct  and  definite  meaning ;  and 
I  am  therefore  unable  to  see  that  the  proper  steps  have 
been  taken  to  bring  the  offender  within  the  jurisdiction  of 
the  Court  of  Quarter  Sessions.  In  this  country,  when  a 
warrant  issues  for  the  apprehension  of  a  party  against 
whom  an  indictment  has  been  preferred  at  the  sessions,  it 
is  under  the  seal  of  the  Court,  and  is  headed,  "  At  the 
general  quarter  sessions  of  the  peace,  liolden  in  and  for," 
&c.,  and  states  that  the  party  ^'  stands  indicted  in  this 
Court,"  —  "to  which  indictment  he  hath  not  yet  appeared 
or  pleaded,"  &c.  For  this  latter  statement,  there  is  a  good 
reason ;  for  the  warrant  ought  not  to  issue,  if  he  were  out 
on  bail.  But  here  there  is  nothing  to  shew  in  what  Court 
the  defendant  stands  indicted ;  or  that  he  has  not  appeared, 
and  been  bailed,  and  upon  that  ground  has  not  a  perfect 
right  to  be  at  liberty.  The  other  defect  is,  I  think,  clearly 
fatal.  The  warrant  directs  the  whole  body  of  police  of 
Tipperary  to  apprehend  the  defendant,  and  keep  him  in 
custody,  "  so  that  you  may  have  his  body  before  her 
Majesty's  justices  of  the  jKjace,  at  the  next  sessions  at 
Nenagh,  to  be  held  in  the  said  county,  on  the  13th  of 
January."     This  is  a  proceeding  entirely  contrary  to  law. 
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1844r       No  magistrate  can  give  the  police  such  a  power,  for  they 


BLEQutT    ^^®  ^^  prison,  and  he  cannot  create  a  custody  unknown 
jj^*-  to  the  law.     The  sheriff  is  the  proper  party  to  have  the 

custody  of  offenders,  and  they  should  either  be  placed  in 
his  custody,  or  they  must  be  let  out  on  bail.  Unless,  there- 
fore, some  act  of  Parliament,  relating  to  Ireland,  authorises 
this  custody,  and  none  such  has  been  cited,  I  think  it  is 
illegal,  and  the  prisoner  is,  consequently,  entitled  to  be 
discharged. 

Prisoner  dischaiged. 


TwYCRoss  V.  King. 

(In  the  full  Court.) 

^Sffde-  The  plaintiff,  in  this  case,  had  delivered  the  issue  on 
liTerstheiiscie,  the  7th  of  March,  to  the  defendant,  containing  two  repli- 

%i^if\g  the  ,  . 

nmiliter  for  the  cations,  concluding  to  the  country,  to  each  of  which  he  had 

^^d^^   added  the  similiter  for  the  defendant     On  the  10th  of  the 

^fhe^b^       same  month,  the  defendant  gave  the  plaintiff  the  following 

struck  out  the     notice : 
similiter,  hot 
does  not  deliyer 

MS^r     In  the  Queen's  Bench. 

di^^Hidted'fo'r  (Isaac  Twycross,  Plaintiff, 

thrtp^lK)scr  Between-?  and 

the  proper  (^  William  King,  Defendant 

pUintiff^to  ^  I  hereby  give  you  notice,  that  I  accept  the  issue  delivered 
?""**u<^  t  ^°  ^^^®  cause  as  a  replication  only,  and  not  as  an  issue,  and 
for  want  oft     that  the   similiters   added  for   the  defendant  have  been 

rejoinder :  tnd 

where  he  did     accordingly  Struck  out.     Dated  this  10th  day  of  March, 
1844. 


Yours, 


not  do  so,  but 

treated  the 

notice  as  nu< 

gatorjr,  and 

proceeded  to  Edward  Thomas  Whitaker, 

trial  and  judff- 

ment,  the  Defendant's  Agent 

aultTf  ;Lle       To  Messrs  Vallance  and  Beioley, 

tosetuidethe  Plaintiff's  Attorneys  or  Agents- 

proceedings  for  *'  ^^ 

irregularity. 
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The  defendant  not  having  replied  or  demurred  within 
four  days  from  the  delivery  of  the  issue,  the  plaintiff  treated 
the  above  notice  as  nugatory,  and  gave  notice  of  trial  for 
the  27th  of  March.  On  the  Idth,  the  defendant  delivered 
a  rejoinder  to  one  of  the  replications,  and  a  special  de- 
murrer to  the  other.  The  plaintiff,  notwithstanding, 
proceeded  to  trial,  and  obtained  a  verdict,  and  judgment 

A  rule  having  been  obtained  to  set  aside  these  proceed- 
ings for  irregularity; 

PkUi  shewed  cause.  He  contended,  that  the  notice  in 
itself  was  not  sufficient,  unless  the  defendant  proceeded 
within  the  four  days  after  delivery  of  the  issue,  to  rejoin  or 
demur.  The  books  of  practice  state  that  he  may,  within 
four  days  after  the  delivery  of  the  issue,  strike  out  the 
similiter,  and  rejoin  or  demur  (a).  The  notice  is  only  a 
formal  intimation  to  the  plaintiff  that  he  has  done  so;  and 
perhaps,  in  strictness,  may  not  be  requisite.  It  certainly 
cannot  give  the  defendant  a  right  to  postpone  his  rejoinder 
or  demurrer  to  an  indefinite  dme.  The  form  of  the  notice, 
as  given  in  Tidd^s  Pract.  "  Formi^  (6),  shews,  that  the 
defendant  undertakes  to  rejoin  or  demur  in  due  time. 
[^Coleridge^  J. — How  can  there  be  a  trial,  where  the  re- 
plication is  left  without  answer.  The  plaintiff  ought  to 
have  signed  judgment  for  want  of  a  rejoinder.]  The 
similiter  may  be  considered  as  only  struck  out,  on  condition 
that  the  defendant  would  rejoin  or  demur ;  and  not  having 
done  so  within  the  proper  time,  the  plaintiff  might  treat 
the  similiter  as  if  it  were  restored. 

Kelly  and  BomUy  in  support  of  the  rule,  were  not  called 
upon. 

Per  Curiam. — The  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  TiMs  Pract.  p.  726,  9th  ed.;  Chitty's  Arehb.  Pract.  p.  204. 
7th  cd.  (b)  p.  250,  ed.  1828. 
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In  re  Howard. 

It  IS  not  ne-      €#•  P.  COBBETT  moved  to  discharge  the  above-named 

cemnr  to  wsit 

till  the  rifiiig    prisoner  out  of  custody,  who  had  been  brought  up  by 

to  mofe'uir  ^^^  ^^  habeas  corpus.  The  return  shewed  a  commitment, 
discharge  of  a    gg  Jt  was  Supposed,  under  the  Masters'  and  Servants'  Acts, 

prisoner  out  of         , 

custody,  on  a  which  was  clearly  bad  on  the  face  of  it  The  writ  was 
hab^  corpus,  returnable  in  this  Court,  at  half-past  nine  o'clock  in  the 
ofiimy  OTpo!?^  morning ;  and  notice  had  been  given  to  the  prosecutor, 
iitioii  to  &e      fgQ    to  appear  at  that  hour.    No  intimation  of  any  intention 

motion  has  ^^  "^ 


beeoffiren.       to  oppose  his  discharge  had  been  received;   and  it  was 
oilier  him  to     Stated  by  the  deputy  governor,  who  had  brought  him  up 


Tpo- 

>tiie 
has 
fen. 
tnrtwi 
im  to 

^^JJ^'^  from  the  prison,  that  he  believed  none  was  likely  to  be 
made.  Under  these  circumstances,  perhaps,  the  Court 
would  order  him  to  be  discharged  forthwith. 

Pattbson,  J. — Should  you  not  wait  till  the  rising  of  the 
Court,  to  make  this  motion  ?  That  is  the  practice  on  the 
civil  side. 

Afterwards,  his  Lordship  stated,  that,  on  inquiry,  the 
practice  was  said  to  be,  to  discharge  the  prisoner  at 
once;  and  he  accordingly  ordered  the  prisoner  to  be 
discharged. 

Prisoner  discharged. 
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White  v.  Hill  and  Others. 

{In  the  full  Court) 

J.  HIS  was  an  action  of  trespass  quare  clausum  fregit,  and  Where  in  an 
for  catting  down  trees  and  carrying  away  the  timber.     To  pug,  |^  the 
which  the  defendant  pleaded  the  general  issue,  and  pleas  p]2Jtiff»^^ 
denying  the  trees  and  timber  to  be  the  property  of  the  there  it  no 

evioence 

plaintiff,  and  alleging  the  close  to  be  the  freehold  of  one  agumt  one  of 

TT  serenl  defend* 

Uamson.  ^^  it  „  in 

At  the  trial,  at  the  close  of  the  plaintiff's  case,  it  appeared  ^J^j^^*' 
that  there  was  no  evidence  against  one  of  the  defendants,  whether  he 
Upon  this  an  application  was  made  to  the  learned  Judge  Terdictofac- 
before  whom  the  cause  was  tried,  to  direct  a  verdict  of  SJ2i*^^ 
acquittal  as  against  that  defendant,  before   the  case  <>f  *^?^^"",f 
the  other  defendants  was  gone  into.     This,  however,  he  had  refused  to 
refused  to  do,  and  a  verdict  was  subsequently  found  for  the  jur^had  snU* 

Uie  plaintiff 
affainit  all  the 
Cockbum  now  moved  for  a  new  trial,  on  the  ground  of  defendants, 

misdirection,  and  that  the  verdict  was  against  evidence;  declined  to 
and  also  on  the  ground  that  the  Judge  should  have  directed  g^^  *g^^j^ 
a  verdict  to  be  entered  in  fitvour  of  that  defendant  against 
whom  there  appeared  no  evidence,  at  the  close  of  the  plain- 
tiff's case.  In  Child  v.  Chamberlain  {a)^  the  rule  on  this 
subject  is  expressly  laid  down  by  Mr.  Baron  Parke.  His  Lord- 
ship says,  ^'  It  is  now  perfectly  settled  by  the  unanimous 
decision  of  all  the  Judges,  that  when  at  the  close  of  the 
plaintiff's  case  there  is  no  evidence  against  a  particular  de- 
fendant, that  defendant  is  then  entitled  to  an  acquittal  In 
consequence  of  the  discrepancy  of  practice  of  different 
Judges,  the  matter  was  brought  before  them  all,  and  they 
have  determined  on  that  rule."   There  the  defendants,  who 

(a)  1  M.  &  Rob.  318  ;  Sec  S.  C.  6  C.  &  P.  213. 
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1844.        were  acquitted,  were   called  as  witneflses  for  the  other 

White       defeudants:  but  here  the  application  had  no  such  ulterior 

^'  view.     The  case  of  SoweU  ▼.  Champion  (a)  is  not  against 

•ad  Otben.     the  rule  thus  laid  down ;  for  there  there  was  some  evidence, 

although  slif^t,  against  the  defendants,  who  sought  to  be 

acquitted.      In  Hawkeswarth  ▼.   Showier  {b\   Mr.    Baron 

AldenoHj  in  delivering  judgment,  states  the  rule  to  be  as 

already  given. 

Lord  Denman,  C.  J. — ^With  respect  to  this  question,  it 
qipears  to  me  to  be  a  matter  strictly  within  the  discretion 
of  the  Judge  who  presides  at  the  trial  I  am  not  satisfied 
that  the  rule  is  to  the  effect  which  is  laid  down  in  the  case 
referred  to,  and  I  have  never  acted  on  that  authority.  I 
should  certainly  be  inclined  only  to  direct  a  verdict  of 
acquittal  at  the  end  of  the  whole  case ;  otherwise  a  parQr 
mif^t,  on  being  acquitted,  come  as  a  witness  and  say,  ^  I 
was  the  party  who  committed  this  trespass,  and  the  other 
defendants  were  no  parties  to  it" 

Patteson,  J.,  and  Williams,  J.,  concurred. 

CoLBBiDGB,  J. — It  seems  to  me  that  it  would  be  very 
inconsistent,  if  after  the  jury  had  been  directed  to  pro- 
nounce one  defendant  not  guilty,  the  case  for  the  other 
defendants  should  shew  that  he  was,  in  point  of  feet,  the 
guilty  par^. 

The  case  was  argued  also  on  the  ground  of  misdirection, 
and  of  the  verdict  being  against  evidence. 

Rule  refiised. 

(a)  6  A.  &  E.  407;  See  S.  C.  (6)  12  M.  &  W.  45. 

2  N.  &  P.  627. 
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1844. 

In  re  G&at  and  Another. 

Jfw  RITS  of  habeas  corpus  had  been  obtained,  directed  wbwe  a  war- 
to  the  keeper  of  the  House  of  Correction  at  Salford,  in  the  ^^J^J'^er 
county  of  Lancaster,  to  bring  up  the  bodies  of  John  Gray  <>>«  ^  G«o.  3, 
and  Hugh  Blaney,  in  order  that  they  might  be  discharged  4  Geo.  4,  c.  34, 
out  of  custody.  JidteT^ 

The  return  to  the  writ  in  the  case  of  Gray,  set  out  the  ^<^«^  >^ 

*' '  muft  appear  on 

following  warrant  of  commitment  the  face  of  it, 

that  the  exa- 
mination, on 

County  of  ^  To  the  constobles  of  Aspull,  in  the  said  JlJ^fehai 
Lancaster,  f  county,  and  to  the  keeper  of  the  House  of  proceeded,  wai 

on  oath,  and 

Correction  at  Salford,  in  the  said  county,  and  each  of  them,  taken  in  the 
Whereas  information  and  comphdnt  have  this  day  been  Si^^^riwror. 
made  unto  me,  the  Honorable  Colin  Lindsay,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  coun^, 
and  residing  within  the  same  county,  by  John  Johnson,  of 
Aspull,  in  the  said  county,  coal  master,  upon  the  oath  of 
the  said  John  Johnson,  that  John  Gray,  of  Aspull,  in  the 
said  county,  collier,  did  contract  with  the  said  John 
Johnson  to  serve  him  as  a  collier  at  his  works  in  Aspull 
aforesaid,  for  the  term  of  twelve  months  from  the  21st  day 
of  September  last ;  and  did  afterwards,  to  wit,  on  the  22nd 
day  of  September  last,  enter  into  the  said  service ;  and  did 
afterwards,  to  wit,  on  the  2nd  day  of  October,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  forty-four, 
absent  himself  ftx)m  his  said  service,  before  the  term  of  his 
said  contract  was  completed ;  contrary  to  the  form  of  the 
statute  in  that  'case  made  and  provided :  And  whereas,  in 
pursuance  of  the  statute  in  that  case  made  and  provided, 
the  said  John  Gray  was  on  this  11th  day  of  October,  at 
Wigan,  in  the  said  county,  duly  brought  before  me  to 
answer  the  said  complaint,  and  I,  the  said  justice,  duly 
thereupon,  then  and  there,  in  the  presence  as  well  of  the 
said  John  Johnson,  as  of  the  said  John  Gray,  did  examine 
and  inquire  into  the  proofe  and  allegations  of  the  said 
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1844.       paitiesy  touching  the  matter  of  the  said  complaint,  and 

^^^        upon  due  consideration  had  thereof  I  have  adjudged  and 

^^*^\       determined,  that  the  said  John  Gray  did  contract  with  the 
and  Another.  .  , 

said  John  Johnson  to  serve  him  as  a  collier  for  the  said 

term  of  twelve  months  (a);  and  did  afterwards,  before  the 

term  of  his  said  contract  was  completed,  to  wit,  on  the  said 

2nd  day   of  October,   in  the  year  aforesaid,   unlawfiilly 

absent  himself  from  his  said  service,  contrary  to  the  form  of 

the  statute  in  that  case  made ;  and  I  do,  therefore,  convict 

him,  the  said  John  Gray,  of  the  offence  and  misdemeanor 

aforesaid. 

These  are,  therefore,  to  command  you,  the  said  constables, 
forthwith  to  convey  the  said  John  Gray  to  the  said  House 
of  Correction  at  Salford  aforesaid,  and  to  deliver  him  to 
the  keeper  thereof,  together  with  this  warrant ;  and  you, 
the  said  keeper,  to  receive  the  said  John  Gray  into  your 
custody,  in  the  said  House  of  Correction,  and  him  there 
safely  to  keep  for  the  space  of  three  months  from  the  date 
hereoi^  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant 

Given  under  my  hand  and  seal,  the  llth  day  of  October, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
forty-four. 

(Signed)  (^Iolin  Lindsay.  (L.  S.) 

The  warrant  of  commitment  in  the  case  of  Blaney  was 
similar,  with  the  exception  above  noticed,  but  he  was  not 
brought  up  on  the  writ  of  habeas  corpus,  as  it  was  agreed 
that  his  case  should  be  decided  by  the  opinion  of  the  Court 
with  respect  to  that  of  Gray. 

Upon  the  return  being  read, 

Bodkin,  with  whom  was  Huddleston,  moved  for  the 
discharge   of  the   prisoners.     They   stated   the   following 

(a)  In  Blaney's  commitment  was  here  inserted,  "  and  did  afterwards 
enter  into  the  said  service." 
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objections  to  the  return:  first,  that  the  committal  merely  1844. 
says,  that  the  prisoner  "did  contract,"  without  stating 
when,  and  that  for  anything  that  appears,  it  might  have 
been  before  the  passing  of  the  act  upon  which  the 
conviction  took  place ;  secondly,  that  there  is  no  averment 
that  he  entered  into  the  service  "in  pursuance"  of  the 
contract;  thirdly,  that  the  terms  of  the  contract  should 
have  been  stated,  in  order  that  the  Court  might  have  seen 
that  the  Justice  was  acting  within  his  jurisdiction ;  fourthly, 
that  it  did  not  appear  that  the  examination  by  the 
magistrate  into  the  proofs  and  allegations  of  the  parties, 
touching  the  matter  of  the  complaint,  upon  which  the 
conviction  proceeded,  and  which  was  gone  into  in  the 
presence  of  the  prisoner,  was  on  oath;  fifthly,  that  the 
evidence  was  not  set  out;  sixthly,  that  there  was  no 
adjudication  of  the  prisoner's  entry  into  the  service  of 
Johnson ;  seventhly,  nor  any  statement  that  he  was  brought 
before  the  magistrate  upon  warrant;  eighthly,  that  the 
adjudication  varied  from  the  complaint,  and  did  not  shew 
any  contract  to  serve  in  the  county ;  and  ninthly,  that  the 
warrant  did  not  appear  to  be  issued  within  the  county. 
There  were  one  or  two  other  objections  to  the  return, 
which  were  abandoned  on  the  argument 

Cowlingy  in  support  of  the  return.  As  to  the  first 
objection,  it  is  immaterial  at  what  time  the  contract  was 
made :  the  time  of  absence  should  be,  and  is  stated.  The 
statute  under  which  this  commitment  took  place,  is  the 
6  Geo.  3,  c.  25,  and  it  is  to  be  assumed,  that  the  contract 
was  subsequent  to  that  time,  and,  indeed,  it  is  apparent  on 
the  &ce  of  the  commitment  that  it  must  have  been,  for  the 
date  of  the  absence  is  given,  and  the  absence  must  have 
been  within  twelve  months  after  the  making  the  contract 
This  objection,  if  tenable,  might  have  been  taken  in  the 
case  of  In  re  Walker  and  Others  (a) ;  for  there  the  same 
defect  that  is  now  alleged,  existed.  As  to  the  second 
(a)  1  Car.,  Ham.  &  Allen's  New  Seas.  Cases,  182. 
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1844.       objection,  the  entry  into  service  need  not  be  stated     This 


lore 


assames  that  the  commitment  is  under  4  Gea  4,  c.  34, 
Gray       g.  3    where  a  distinction  is  made  between  neirlectinff  to 

and  Another.  .       ^        ^ 

enter,  and  absenting  after  entering.  If  this  were  read  in 
the  ordinary  manner,  the  plain  inference  would  be,  that 
the  party  did  enter,  or  else  how  could  he  absent  himself. 
As  to  the  third  objection,  it  is  submitted,  that  all  that  is 
required  is,  that  the  contract  stated  should  shew  that  the 
relation  of  master  and  servant  existed,  and  that  the 
employment  should  be  one  enumerated  or  comprehended 
within  the  act ;  Ex  parte  Ormrod  {a).  The  cases  of  Ex 
parte  Johnson  (i),  Hardy  v.  Ryle  {c\  and  Lancaster  v. 
Greaves  {d%  are  all  distinguishable ;  as  in  all  those  cases  it 
appeared,  that  the  contracts  described  were  not  contracts 
within  the  act.  So  in  the  case  of  In  re  Tordoft  {e\  where 
a  similar  objection  was  taken.  As  to  the  fourth  objection, 
this  commitment  is  under  the  6  Geo.  3,  c.  25,  s.  4,  which 
recites,  that  '^artificers,  calico  printers,  handicraftsmen, 
miners,  colliers,  keelmen,  pitmen,  glassmen,  potters, 
labourers,  and  others,  who  contract  with  persons  for 
certain  terms,  do  leave  their  respective  services  before  the 
terms  of  their  contracts  are  fulfilled ;  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so 
contract ;"  and  enacts,  "  that  if  any  artificer,  &c.,  labourer, 
or  other  person,  shall  contract  with  any  person  whomsoever, 
for  any  time,"  &c.,  ''and  shall  absent  himself  from  his 
service  before  the  term  of  his  contract  shall  be  completed^ 
or  be  guilty  of  any  other  misdemeanor ;  that  then,  and  in 
every  such  case,  it  shall  and  may  be  lawful  for  any  justice 
of  the  peace,  &c.,  upon  complaint  thereof  made  upon  oath 
to  him  by  the  person  with  whom  such  artificer,  &c, 
labourer,  or  other  person  shall  have  so  contracted,  or  by 
his  or  her  steward  or  agent,  which  oath  such  justice  is 

(a)  Ante,  vol.  1,  p.  825.  ((2)  9  B.  &  C.  628. 

(6)  7  Dowl.  702.  (e)  1  Car.,  Ham.  &  Allen's  New 

(c)  9  B.  &  C.  603;  See  S.  C.  Sess.  Cases,  p.  171. 
4  M.  &  R.  295. 
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hereby  empowered  to  administery  to  issue  his  warrant  for  1844. 
the  apprehending  every  such  artificer,  &c.,  labourer,  or  2fre 
other  person,  and  to  examine  into  the  nature  of  the  -^j^J^Jjer 
complaint,  and  if  it  shall  appear  to  such  justice  that  any 
such  artificer,  &c.,  labourer,  or  other  person,  shall  not  have 
fulfilled  such  contract,  or  hath  been  guilty  of  any  mis- 
demeanor, it  shall  and  may  be  lawfiil  for  such  justice  to 
commit  every  such  person  to  the  house  of  correction  for 
the  county  or  place  where  such  justice  shall  reside,  for  any 
time  not  exceeding  three  months,  nor  less  than  one  month.** 
This  is  not  a  conviction;  nor,  indeed,  according  to  Mr. 
Baron  Parke's  opinion  (a),  is  there  any  required.  It  is 
merely  an  order,  bearing  a  strong  resemblance  to  a  con- 
viction ;  but  in  reality  not  one.  The  act  is  for  reg^ating 
disputes  between  masters  and  workmen ;  and  with  this 
view,  various  modes  are  pointed  out,  some  savouring  more 
of  punishment  than  others ;  but  no  public  ofience  is  in- 
cluded ;  merely  private  disputes,  on  the  complaint  of  either 
party.  The  language  of  the  act  itself,  is  the  best  guide  as 
to  whether  it  is  really  an  order  or  not.  Hex  v.  Bissez  (b); 
Bex  V.  Cheshire  {c) :  and  in  section  5,  it  is  termed  an  ^*  order." 
If,  therefore,  it  be  in  reality  an  order,  as  it  is  submitted  it  is, 
it  is  sufficient,  if  it  state  enough  to  shew  on  the  face  of  it 
that  the  justice  had  jurisdiction  to  make  it  (</).  Now,  it 
clearly  appears  on  the  face  of  this  instrument,  that  a  breach 
of  duty  has  been  committed,  that  complaint  was  made  of 
it,  that  the  defaulter  was  brought  up,  and  that  the  justice 
has  adjudicated  on  it  In  Rex  v.  Staffordshire  (e\  the 
question  was  discussed,  whether  a  similar  instrument  to  the 
present,  was  an  order  or  not,  and  the  Court  held  that  it 
was.  If  this,  therefore,  be  an  order,  a  greater  precision  will 
not  be  required  in  firaming  it,  than  in  firaming  similar  orders 

(a)  In  Johnson  v.  Reid,  6  M.  S.  C.  2  N.  &  M.  827. 
&  W.  128.  (d)  Per  Tamton,  J.,  in  Rex  v. 

(6)  1  Bum's  Just.  969,  Wms.  Davis,  5  B.  &  Ad.  551  ;  See  S.  C. 

edit.  1836.  2  N.  &  M.  349. 

(c)  5  B.  &  Ad.  439,  442;    See  (e)  12  East,  572. 
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1844.       under  other  acts ;  as,  for  instance,  the  vagrant  acts.    There 

*^    7^      '    the  word  conviction  is  used ;  and  yet  the  practice  has  ever 

Gray       been  not  to  treat  them  as  such ;  Rex  v.  Rhodes  (a) ;  Rex  v. 

Cooper  (b).     No  evidence  is  ever  set  out,  as  may  be  seen 

on  referring  to  the  forms  under  the  17  Geo.  2,  c.  5,  s.  7,  in 

Burns  Just   tit    "  Vdffrant.''      In  Rex  v.    Cavanagh  {c\ 

which  may  be  cited  on  the  other  side,  the  decision  mainly 

proceeded  on  the  ground  that  the  warrant  shewed  on  the 

face  of  it  no  sufficient  case  of  vagrancy.     In  the  ordinary 

case  of  orders  of  removal,  it  is  not  necessary  to  state  the 

examination  is  on  oath ;   Munger  Hunger  v.   Warden  (rf). 

[Patteson,  J.  —  That  is  merely  an  ex  parte  proceeding; 

whereas,  in  the  present  case,  is  a  party  to  be  deprived  of 

his  liberty,  on  a  penal  act  like  this,  without  an  opportunity 

of  cross-examining  the  witnesses?    It  cannot  matter  what 

the  instrument  is  called,  whether  an  order  or  a  conviction. 

It  is  a  mere  dispute  about  terms.]     In  the  case  of  In  re 

Tordoft  {e)y  nothing  is  said  by  Lord  Denman  as  to  the 

necessity  of  the  examination  being  upon  oath.     In  that 

case,  it  turned  merely  upon  the  &ct  of  the  witnesses  not 

being  examined  in  the  prisoner's  presence.     In  the  case  of 

Regina  v.  Letois  and  Others  (/),  where  it  was  held  that  the 

examination  should  be  stated  to  be  upon  oath,  the  view 

now  presented  was  not  taken ;  nor,  indeed,  does  the  point 

seem  there  to  have  been  much  contested.     If  the  objection 

that  is  here  taken  be  correct,  all  the  evidence  must  for  the 

future  be  set  out;    for  some  of  the  witnesses  may  have 

affirmed,  and  how  can  the  Court  say  which  have  rightly 

done  so.    In  re  Walker  and  Others  (g)  substantially  decides 

that  it  is  not  necessary  to  set  out  the  examination  on  oath ; 

for   there   a  warrant   of   commitment,    defective   in   this 

respect,  was  held  good;  and  although,  on  the  ostensible 

(a)  4  T.  R.  220.  (e)  1  Car..  Ham.  &  AUen's  New 

(6)  6  T.  R.  509.  Sees.  Ca.  p.  171. 

(c)  1  Dowl.  546,  N.  S.  (/)  Ante,  vol.  1,  p.  822. 

(rf)  2   Sess.   Ca.   40,  cited   in  (g)  1  Car.,  Ham.  &  Allen's  New 

Bum*8  Just.  tit.  "  Poor,"  "  Exa-  Sess.  Ca.  p.  182. 
miuation," 
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ground  that  it  recited  a  con viction,  the  case  of  Rex  v.  Justices  \  844. 
of  Staffordshire  (a),  shews  that  there  could  be  no  other  docu-  "^^ 
ment  The  fifth  objection  has  been  disposed  of,  in  con-  A^^iw 
sidering  the  fourth.  The  answer  to  the  sixth  objection,  is, 
that  no  adjudication  of  entry  into  the  service  is  required 
by  the  act  As  to  the  seventh  objection,  the  justice  is 
**  authorized  and  empowered,"  on  due  complaint,  to  issue 
his  warrant;  but  it  is  absurd  to  contend  that  he  cannot 
proceed  to  hear  the  complaint,  if  the  party  be  otherwise 
before  him.  As  to  the  eighth  objection,  it  is  submitted 
that  it  sufficiently  appears  that  the  adjudication  is,  in 
respect  of  the  only  contract  mentioned,  namely,  to 
serve  at  Aspull,  within  the  county.  The  objection  really 
amounts  to  this,  that  the  word  ^^aforesud"  is  omitted; 
but  the  Court  will  supply  this,  where  the  necessary  in- 
tendment is  in  favour  of  it ;  Com.  Dig.  tit  "  Pleader^ 
(C  18);  Bancks  v.  Camp(b).  As  to  the  ninth  objection, 
the  justice  is  stated  to  be  residing  within,  and  acting  **  in 
and  for,  the  said  county  ;**  and  the  complaint  and  examin- 
ation are  all  in  the  same  day,  and  the  latter  is  stated  to  be 
taken  "  at  Wigan,  in  the  said  county.**  This  objection 
was  taken  In  re  Walker  and  Others  (e),  and  overruled.  It 
is  submitted,  that  whilst  the  Court  will  require  a  reasonable 
precision  in  such  documents  as  the  present ;  they  will 
guard  against  too  great  a  strictness  of  construction,  which 
may  defeat  the  purpose  of  the  act 

Bodkin  and  Huddleston,  contriL  This  return  is  bad, 
for  the  reasons  that  have  been  assigned.  With  respect 
to  the  third  objection ;  for  aught  that  appears  upon 
this  commitment,  the  contract  of  service  might  have  been 
of  the  same  nature  as  those  which,  in  the  cases  of  Ex 
parte  Johnson  {d)y  Lancaster  v.  Greaves  (e),  and  Johnson  v. 

(a)  12  East,  572.  Sess.  Ca.  p.  182. 

ib)  9  Bing.  a04 ;    See  S.  C.         (d)  7  Dowl.  702. 
2  M.  &  Scott,  734.  (e)  9  B.  &  C.  628. 

(c)  1  Car.,  Ham.&  Allen's  New 
you   IL  N   N  D.    &    L. 
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1844.  lUid  (a\  were  held  not  to  be  within  the  meaning  of  these 
J^^^  acts.  As  to  the  fourth  and  fifth  objections,  it  is  pretty 
Gray       clear  that  the  commitment  is  under  the  4  Geo.  4,  c.  34 ; 

and  Another. 

but  whether  it  be  or  not,  it  is  apprehended  that  the  Court 
¥rill  still  require  that  the  magistrate  should  shew,  on  the  &ce 
of  a  document  of  this  nature,  [which,  by  whatever  name  it 
be  called,  is  a  conviction  and  warrant  of  commitment  in 
one  and  the  same  piece  of  paper,  In  re  Tordqfi  {b),"]  that  he 
has  proceeded  in  his  adjudication  upon  evidence  given  on 
oath,  and  in  the  presence  of  the  prisoner ;  so  that  it  shall  ap- 
pear that  the  prisoner  has  had  the  opportunity  of  cross-exa- 
mining the  witnesses  as  to  the  fisu^ts  to  which  they  testify.  It 
may  probably  be  necessary,  that  the  magistrate  should  set  out 
the  evidence  on  which  his  adjudication  proceeds,  and  the 
leaning  of  the  Court,  in  In  re  Tardqftf  seems  to  be  in 
fisivour  of  this  view.  We  are  not,  however,  compelled  to 
argue  the  affirmative  of  this.  It  is  sufficient,  that  it  does 
not  appear  that  the  examination  on  which  the  justice 
proceeded  in  his  adjudication,  was  on  oath ;  and  the  case  of 
Regina  v.  Lewis  (c),  is  a  direct  authority  on  this  point,  to 
shew  that  the  commitment  is  therefore  bad.  In  re  Tor^ 
dofii  is  an  authority  also  in  £Eivour  of  this  objection; 
although,  in  that  case,  there  was  undoubtedly  another  de- 
fect, namely,  that  the  examination  did  not  appear  to  be 
taken  in  the  presence  of  the  prisoner.  The  case  of  Rex  v. 
Crawther  {d)y  shews,  that  it  must  be  stated  that  the  witness 
was  sworn,  as  well  as  examined,  in  the  presence  of  the 
party;  and  that  it  is  not  sufficient  to  read  over  the  de- 
position in  the  prisoner's  presence.  As  to  the  sixth 
objection,  it  is  quite  consistent,  that  he  may,  after  the 
contract  mentioned  in  the  commitment  had  expired,  have 
entered  into  a  fi'esh  contract,  in  respect  of  which  the 
magistrates  might  have  no  jurisdiction.     The  Court  will 


(a)  6  M.  &  W.  124.  (c)  Ante,  voL  1,  p.  822. 

(6)  1  Car.,  Ham.  &  Allen's  New         (rf)  1  T.  R.  125. 
Seas.  Ca.  p.  171. 
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not  intend  jurisdiction,  unless  a  prini&  facie  case  of  juris-        1844. 
diction  appear  on  the  face  of  the  proceedings;  Regina  v.  JlTe 

Fuller  I  a).  ^^^^\ 

^  '  and  Anouicr. 

PATTE8ON9  J. — I  was  desirous  of  hearing  this  case  argued 
at  lengthy  because  I  was  struck  with  one  or  two  of  the 
points  made.  Mr.  Cowling^  however,  has  satisfied  me  to 
this  extent,  that  I  do  not  think  that  there  is  much  in  any 
of  the  objections,  except  the  principal  one,  that  the  exami- 
nation is  not  stated  to  be  upon  oath ;  although,  at  the  same 
time,  I  do  not  wish  to  be  understood  as  expressing  any 
decided  opinion  with  respect  to  them. 

Looking  at  the  two  cases  now  before  me,  the  one  of  a  pri- 
soner called  Gray,  and  the  other  of  a  prisoner  called  Blaney, 
I  cannot  bring  my  mind  to  believe,  that  the  magistrate  was 
proceeding  under  the  statute  6  Geo.  3,  c.  25,  in  the  former 
case.  In  the  conviction  of  Blaney,  it  is  distinctly  recited, 
that  he  had  contracted  and  entered  upon  the  service,  and 
then  comes  the  adjudication  that  he  had  so  contracted,  and 
had  so  entered  upon  his  contract  In  the  conviction  of 
Gray,  precisely  the  same  complaint  is  made,  but  the 
adjudication  that  he  entered  on  the  service,  is  no  doubt 
accidentally  omitted  by  the  clerk  of  the  magistrates ;  and 
it  is  now  convenient  to  say,  that  the  conviction  has  taken 
place  imder  a  different  statute. 

But  be  this,  however,  as  it  may,  the  question  really  turns 
on  this,  whether  it  is  necessary  to  state  in  this  instrument 
that  the  examination  by  the  magistrate,  in  the  presence  of 
the  prisoner,  was  an  examination  upon  oath  ?  And  looking 
at  the  two  cases  which  have  been  cited,  the  one  in  this 
Court  of  Regina  v.  Lewis  (A),  and  the  other  in  the  full 
Court,  of  In  re  Tordoft  (c),  they  seem  to  me  to  go  the 
whole  length  of  shewing,  that  this  conviction,  or  order,  or 
whatever  it  may  be  called,  is  bad.     I  cannot  bring  my 

(a)  Ante,  p.  98. 
(6)  Ante,  vol.  1,  p.  822. 

(c)  1  Car.,  Ham.  «c  Allen's  New  Sees.  Ca.  p.  I7l. 
K  N  2 
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1844.  mind  to  think,  that  it  is  a  right  way  of  construing  an  act 
"^^  like  this  to  say,  because  the  act  does  not  state  a  particular 
Geay        form,  or  use  a  particular  word,  that  this  is,  therefore,  not  a 

and  Anotber. 

conviction,  but  an  order.  If  a  statute  says  that  an  ofience 
is  committed  by  certain  acts ;  and  authorizes  a  magistrate  to 
commit  and  punish  for  that  offence ;  I  cannot  consider  that 
an  instrument  by  which  the  magistrate  says  that  the  party 
was  brought  before  him  and  convicted,  is  anything  ebe 
but  a  conviction.  I  cannot  quite  understand  why,  when 
the  magistrate  does  say,  **  I  do,  therefore,  convict  him,**  he 
does  not  also  go  on  to  adjudicate  the  punishment,  but 
leaves  the  latter  part  to  run  as  merely  a  warrant  to  the 
gaoler  for  his  custody:  perhaps,  it  may  have  been  with  a 
view  of  treating  this  as  an  order,  and  not  as  a  conviction. 

I  am  not  bound  to  determine  on  the  'present  occasion, 
whether  it  be  necessary  to  set  out  the  evidence  in  an 
instrument  of  this  kind?  That  point  will  no  doubt  be 
raised  some  day,  and  it  is  very  fitting  that  it  should  be 
determined ;  but  sitting  alone  in  this  Court,  I  think  I  ought 
not  to  express  any  opinion  upon  it,  where  the  case  does 
not  require  it 

The  question  that  I  have  now  to  decide  is,  whether  I  can 
infer  from  the  terms  of  this  commitment,  that  witnesses 
were  called  on  the  part  of  the  complainant,  and  examined 
on  oath.  If  so,  I  must  infer  it  from  the  words,  "duly 
examined  into  the  allegations  and  proofs.^  The  word 
"  allegations**  may  mean  allegations  in  writing,  or  by  word 
of  mouth,  or  an  aigument  of  law,  or  an  assertion  of  &ct ;  it 
is  a  very  vague  and  uncertain  word.  If  the  word  "  prooft," 
meant  only  legal  proof  upon  oath,  there  might  then  be 
some  foundation  for  the  inference ;  but  I  am  not  bound  to 
attach  this  meaning  to  the  word,  nor  do  I  think  I  reasonably 
can.  It  may  be  that  the  magistrate  may  have  thought  it 
sufficient  if  he  read  over  the  complaint  to  the  party,  and  did 
not  examine  the  witnesses  again ;  and  it  may  be  that  the 
person  who  made  the  complaint,  would  not  have  been  able 
to  have  proved  the  facts.  It  ought,  therefore,  to  have  appear- 
ed, that  there  was  an  examination  of  witnesses  upon  oath,  in 
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the  presence  of  the  party.     Whilst  the  defect  in  the  case  of       1844. 


u 


In  re  Tardqft  (a),  has  been  avoided  in  the  present  instance,  ^^ 

the  very  error  which  was  &tal  in  Regina  v.  Leuns  (i),  has  ,y^^*tX 
been  fallen  into.  Taking  both  those  cases  together,  I 
think  I  must  consider  the  law  to  be,  that  where,  under  this 
act  of  Parliament,  the  conviction  and  warrant  of  com- 
mitment are  in  the  same  document,  (which  it  is  by 
no  means  necessary  that  they  should  be,  but  which  they 
are  in  the  present  case,)  it  must  appear  on  the  face  of  that 
document,  that  the  evidence  on  which  the  conviction  pro- 
ceeds was  given  on  oath,  and  in  the  presence  of  the  prisoner. 
I  have  taken  the  opportunity  of  mentioning  this  case  to 
the  other  Judges,  and  they  agree  with  me  in  the  opinion  I 
have  just  expressed.  I  say  this,  in  order  that  the  question 
may  be  considered  to  have  been  decided. 

Prisoners  discharged. 

(a)  1  Car.,  Ham.  &  Allen's  New  Sess.  Ca.  p.  171. 
(6)  Ante,  vol.  1,  p.  822. 


NiCRALLS  V,  WaRR£N. 

(/«  the  full  Court.) 
J.  HIS   was  an   action  by  one   mill   proprietor  against  Where  upon  a 

.        ^  •111  /»  Ml  rule  to  set  aside 

another  for  penning  back  the  water  oi  a  mill  stream,  so  as  an  award  on 
to  impede  the  working  of  the  plaintiff's  miU.     At  the  trial,  iJ^^^^rtVniu! 
which  took  place  at  the   Summer  Assizes  in  1843,  at  «»d  that  the 

^  '  arbitrator  had 

not  awarded 
on  one  of  the  matters  in  diflference,  the  Court  ordered^  under  a  clause  to  that  effect  in  tho 
submission,  *'  that  the  matters  referred,  &c.,  be  remitted  back  to  the  arbitrator  for  his  re-con- 
sideration and  re-determtnation  :**  Hdd^  that  the  arbitrator  was  bound  to  hear  eridence  tendered 
by  one  of  the  parties  respecting  the  matters  in  difference,  which  had  come  to  the  knowledge  of 
that  party  since  the  makmg  of  the  original  award. 

Semble,  that  the  clause  in  a  submission  of  reference  empowering  the  Court  to  remit  the 
matters  back  to  the  arbitrator,  should  be  to  remit  the  matters,  **  or  any  of  them  ;**  so  that  the 
Court  may  be  enabled  to  limit  the  remittal. 

Qu4£re,  if  the  Court,  under  such  a  clause,  have  power  to  remit  the  matter  back  to  the 
arbitrator  a  second  time  ? 
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1844.  Chelmsford,  a  verdict  had  been  entered  for  the  plaintiff, 
JJ^^^j^g  by  consent,  for  500i  damages,  and  40*.  costs,  subject  to 
the  award  of  a  gentleman  at  the  Bar,  who  was  to  direct  for 
whom  the  verdict  was  to  be  finally  entered;  and  to  de- 
termine generally  all  matters  in  difference  between  the 
parties,  and  also  to  determine  to  what  head  of  water  the 
occupier  of  the  defendant's  mill  was  entitled,  and  to  ascer- 
tain and  determine  the  rights  of  the  parties  to  the  reference 
respectively,  as  regarded  the  use  of  the  stream,  and,  if 
necessary,  to  direct  the  mode  in  which  such  rights  should 
be  exercised.  The  order  of  reference  contained  a  clause 
empowering  the  Court,  in  the  case  of  any  dispute  relative 
to  the  award,  "  to  remit  the  matters  thereby  referred  to  the 
re-consideration  and  determination  of  him,  the  said  arbi- 
trator." The  arbitrator  having  made  his  award,  which 
merely  directed  that  the  verdict  entered  for  the  plaintiff 
should  be  set  aside,  and  that  the  verdict  should  be  entered 
distributively  on  certain  issues  for  the  plaintiff,  and  on 
certain  other  issues  for  the  defendant;  a  rule  nisi  was 
obtained  in  Hilary  Term  last,  on  behalf  of  the  plaintiff,  to 
set  aside  the  award,  on  the  ground  of  want  of  finality ; 
because  the  arbitrator  had  not  awarded  to  what  head  of 
water  the  defendant,  as  occupier,  was  entitled,  nor  whether 
the  defendant  was  entitled  to  pen  the  water  back  on  the 
plaintiffs  premises,  and  to  what  extent;  nor  to  what 
height  of  water  the  defendant  was  entitled  to  keep  the 
water  in  his  penstock;  nor  whether  a  ditch  mentioned  in 
the  pleadings  was  an  open  ditch ;  and  because  he  had  not 
ascertained  the  rights  of  the  parties  as  regarded  the  use  of 
the  stream  of  water.  On  the  rule  being  argued,  the  Court 
made  an  order  in  the  terms  of  the  order  of  reference, 
namely,  "  that  the  matters  referred  to  the  arbitrator  in  this 
cause  by  order  of  assizes,  bearing  date,"  &c.,  "  be  remitted 
back  to  the  said  arbitrator  for  his  re-considcration  and  re- 
determination." It  then  appeared,  by  the  affidavit  of  the 
plaintiff's  attorney  in  support  of  the  present  motion,  that 
at  the  meeting  fixed  by  the  arbitrator  in  pursuance  of  the 
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above  order,  the  plaintiff's  counsel  tendered  several  wit-        1844. 
nesses  on  his  behalf  "  to  shew  that  the  penstock  at  the  mill      nickalls 
of  the  defendant  had  been  so  ndsed  from  time  to  time,  as  »• 

to  disentitle  him  to  maintain  the  head  of  water  in  his 
present  penstock  to  the  height  mentioned  in  the  further 
award  of  the  arbitrator ;"  but  that  the  arbitrator  **  refused 
to  admit  such  evidence,  and  declined  to  receive  any  further 
evidence  in  the  matter  in  difference  in  the  cause."  The 
affidavit  also  stated  that  the  deponent  *^  had  not,  cither  at 
or  previously  to  the  making  of  the  original  award  by  the 
said  arbitrator,  any  knowledge  of  the  witnesses  whose  tes- 
timony was  sought  to  be  given  on  behalf  of  the  said  plaintiff^ 
or  their  evidence  would  have  been  previously  tendered, 
and  must  have  been  admitted  and  received."  There  was 
also  an  affidavit  by  the  plaintiff  himself,  that  he  had  dis- 
covered these  witnesses  since  the  making  of  the  original 
award;  and  that  the  effect  of  the  further  award  would  be 
to  materially  impede  the  working  of  the  plaintiff's  mill. 
The  further  award  of  the  arbitrator  was  added  at  the  foot 
of  the  original  award,  and  was  in  these  words:  (after 
reciting  the  order  of  the  Court  referring  the  matters  back  to 
him  for  re-consideration  and  re-determination,)  "  I  further 
award  and  determine  that  the  defendant,  and  the  occupiers 
of  the  mill  of  the  defendant  in  the  pleadings  of  the  said 
cause  mentioned,  are  entitled  to  retain  the  penstock  now 
attached  to  the  said  mill,  and  to  have  and  maintain  therein 
a  head  of  water  of  the  depth  of  fifteen  inches,  and  no 
more." 

A  rule  nisi  having  been  obtained  to  set  aside  this  further 
award,  on  the  ground  of  the  rejection  of  the  evidence  of 
the  above  witnesses ; 

Platty  Montagu  Chambers^  and  Lush^  now  shewed  cause. 
As  the  head  of  water  which  the  occupier  of  defendant's 
mill  was  entitled  to  keep,  was  one  of  the  matters  expressly 
referred  by  the  original  order  of  reference,  the  arbitrator 
had  heard  all  the  evidence  which  the  parties  were  able  to 
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1844.       lay  before  him.   It  was,  therefore,  in  his  discretion  whether 
N1CIALL8     ^®  would  hear  any  more  witnesses,  or  decide  the  matter 
«'•  upon  the  evidence  already  before  him.     [Lord  Denman, 

C.  J. — Suppose  the  arbitrator  had  chosen  to  receive  ad- 
ditional evidence,  in  spite  of  a  protest  from  either  side ; 
would  the  award  have  therefore  been  bad?]  It  was  at  his 
option  to  receive  or  reject  further  evidence. 

Kelly  and  Bramtoetty  in  support  of  the  rule.  This  was 
one  of  the  points  on  which  the  arbitrator  had  omitted  to 
award.  When,  therefore,  the  case  was  remitted  to  him 
for  his  re-consideration  and  re-determination,  he  was  bound 
to  hear  any  evidence  that  might  be  tendered  on  the  point, 
so  as  to  enable  him  properly  to  award  upon  it. 

Lord  Denman,  C.  J. — The  clause  which  empowers  the 
Court  to  remit  the  matter  back  to  the  arbitrator  for  his  re- 
consideration and  re-determination,  is  a  clause  of  recent 
introduction  in  orders  of  reference,  and  is  not,  I  think,  in 
the  present  instance,  very  happily  worded ;  as  it  contains 
no  words  of  limitation  as  to  the  matters  to  be  remitted  by 
the  Court  It  only  empowers  the  Court  to  "remit  the 
matters  thereby  referred  to  the  re-consideration  and  de- 
termination of  him  the  said  arbitrator."  It  would  have 
been  perhaps  better,  if  the  power  had  been  to  remit  the 
matters  back  "  or  any  of  them,"  as  then  the  Court  might 
have  limited  the  remittal.  Here,  however,  all  the  matters 
are  remitted  back  to  the  arbitrator,  who  is  in  a  position  to 
rehear  the  whole  case ;  and  being  so,  is,  as  it  appears  to 
me,  bound  to  hear  any  additional  evidence  which  either 
party  may  lay  before  him.  It  was  said,  when  the  former 
rule  was  disposed  of,  that  the  arbitrator  doubted  if  he  had 
power  to  fix  the  head  of  water;  but  the  Court  then 
decided  that  he  had.  The  matter  being  then  before  him 
on  this  point,  we  think  he  was  bound  to  hear  the  evidence 
which  was  tendered. 


MICHAELMAS  TERM,   8    VICT.  553 

Williams,  J.,  concurred.  1844. 

^ V — ' 

NiCKALLf 


CoLERiDOE,  J. — The  clause  should  be  so  worded  as  to 
enable  the  Court  to  remit  to  the  arbitrator  the  matters  or 
"  any  of  them ;"  so  that  the  Court  might  modify  the  inquiry 
before  the  arbitrator,  when  his  award  is  sent  back  to  him. 

WiOHTBfAN,  J.,  concurred. 

Flatt  then  applied  to  send  the  matter  back  to  the  same 
arbitrator. 

Kelly,  contriL  The  award  must  be  set  aside.  The 
Court  having  once  exercised  the  power  conferred  on  it  by 
the  clause,  that  power  has  become  exhausted.  Besides, 
the  Court  will  not  remit  the  matter  back  to  the  same 
arbitrator,  who  has  already  twice  miscarried. 

Per  Curl^lm. — There  may  be  some  doubt  as  to  the 
power  of  the  Court  to  remit  the  case  a  second  time. 
Under  the  present  circumstances,  the  Court  think  it  only 
reasonable  that  it  should  not  be  sent  back  to  the  same 
arbitrator. 

Rule  absolute  to  set  aside  the  award. 


Warren. 


Rhodes  and  Another,  Assignees,  &c.  v,  Thomas  and 
Others. 

JLjUSH  shewed  cause  against  a  rule  which  had  been  Where  there 
obtained  by  E.  V.  JVilUamSy  on  behalf  of  one  of  the  above  defendants, 
named  defendants,  for  judgment  as  in  case  of  a  nonsuit.  ^^^^^^^ 
He  objected  that  the  action  being  brought  against  three  tomeys,  they 
defendants,  a  similar  rule  had  already  been  obtained  at  the  for  judgment 
suit  of  the  other  two  defendants,  in  which  the  plaintiflF  J^^jJJ^ 
had    given   a    peremptory   undertaking.     [Patteson,  J. — 
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^ V ' 

Rhodkb 

and  Another 

o. 

Thomas 
and  Others. 


Have  the  defendants  appeared  by  one  attorney,  or  sepa- 
rately ?]     They  have  appeared  by  separate  attorneys. 

Patteson,  J. — I  do  not  see  that  there  is  any  objection 
to  the  present  motion.  The  defendants  are  entitled  to  act 
independently  of  each  other.  The  plaintiff  must  give  a 
peremptory  undertaking. 

Rule  accordingly. 


Newton  v.  Uolford  and  Others. 


Trcfpassfor 
breaking  and 
entering  plain- 
tiff's house, 
and  assaulting 
and  beating  his 
son:  JTe/d, 
that  the  de- 
fondants  roi^ht 
pay  money  into 
Court  under  a 
Jndge*s  order, 
by  virtue  of 
3  &  4  Wro.  4, 
c  42,  s  21. 


(In  the  full  Court.) 

X  RESPASS.  The  first  count  was  for  breaking  open  the 
outer  door  of  the  dwelling-house  of  the  plaintiff,  and 
forcibly  entering  therein,  and  remaining  and  continuing 
therein,  making  a  noise  and  disturbance,  and  breaking 
the  locks,  bolts,  &c. ;  by  means  of  which  premises  the 
plaintiff  and  his  family  were  disturbed  in  their  peaceable 
possession,  and  hindered  and  prevented  from  carrying  on 
the  plaintiff's  usual  affairs  and  business.  Second  count: 
^'  that  defendants,  to  wit,  on,  &c.,  aforesaid,  wrongfully  and 
unlawfully,  with  force  and  arms,  &c.,  and  with  a  strong 
hand,  forced  and  broke  open  the  outer  door  of  a  certain 
other  dwelling-house  of  the  plaintiff,  then  occupied  by  him, 
called,  &c.,  situate  and  being,  &c.,  aforesaid.  And  the 
defendants,  with  force  and  arms,  &c.,  through  the  said  door, 
when  so  forced  and  broken  open  as  aforesaid,  the  said  door 
before,  and  at  the  time  of  the  said  breaking  open  of  the 
same  being  closed,  locked,  and  &stened,  and  not  open, 
violently  and  unlawfully  entered  into  the  said  dwelling- 
house  of  the  plaintiff;  and  then  so  being  in  the  same,  with 
force  and  arms,  &c.,  therein  assaulted  Francis  Robert 
Newton,  then  and  still  being  the  son  and  servant  of  the 
plaintiff,  and  then  beat,  bruised,  and  ill-treated  the  said 
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Francis  Robert  Newton,  insomuch  that  by  means  thereof  ^^^^Vi 
he  then  became  and  was  sick,  sore,  lame,  and  disordered,  Newtoh 
and  so  remained  and  continued  for  a  long  space  of  time,  to  holford 
wit,  for  one  month  then  next  following,  during  all  which  *»<*  Others 
time  the  plaintiflp  lost  and  was  deprived  of  the  service  of 
his  said  son  and  servant,  and  of  all  the  benefit  and 
advantage  which  might  and  would  otherwise  have  arisen 
and  accrued  to  the  plaintiff  from  such  service."  The  third 
count  was  similar,  stating  that  the  defendants  broke  and 
entered  into  the  dwelling-house  of  the  plaintiff,  and  also 
into  a  close  within  the  curtilage,  and  there  made  an  assault 
upon  another  son  of  the  plaintifiT,  stating  the  damage  of 
loss  of  service  as  in  the  second  count,  and  concluding,  "  by 
means  of  which  premises  the  plaintiff  and  his  family  were 
for  a  long  space  of  time,  to  wit,  &c.,  greatly  disturbed  and 
annoyed  in  the  peaceable  possession  of  the  said  curtilage 
of  the  said  dwelling-house  of  the  plaintifiT,  and  of  all  the 
benefits  and  advantages  which  might,  and  otherwise  would 
have  arisen  and  accrued  to  him  from  the  peaceable  posses- 
sion, use,  occupation,  and  enjoyment  of  his  said  curtilage." 
Alia  enormia.  To  this  the  defendants  had  ])1caded,  under 
a  Judge's  order,  payment  of  money  into  Court,  and  no 
damages  ultra.  The  plaintiff  replied  greater  damages,  upon 
which  issue  was  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  Autumn  Assizes 
for  Gloucestershire,  a  verdict  was  found  for  the  defendants 
on  the  above  plea. 

Netoton  now  moved  for  a  rule  nisi  for  a  repleader,  on 
the  ground  that  the  defendants  had  no  right  to  plead  pay- 
ment of  money  into  Court,  the  above  action  coming  within 
the  exception  in  the  stat  3  &  4  Wm.  4,  c.  42,  s.  21,  which 
authorizes  the  above  plea  in  certain  forms  of  action.  That 
section  enacts,  "  that  it  shall  be  lawful  for  the  defendant  in 
all  personal  actions  (except  actions  for  assault  and  battery, 
false  imprisonment,  slander,  malicious  arrest  or  prosecution^ 
criminal  conversation,  or  debauching  of  the  plaintiff's 
daughter  or  servant,)  by  leave  of,"  &c.,  "  to  pay  into  Court 
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' V ' 

Newton 
e. 

UOLPORD 

and  Others. 


a  sum  of  money  by  way  of  compensation  or  amends,"  &c. 
The  present  is  an  action  which  embraces  a  claim  for 
damages  for  an  assault  and  battery  of  the  plaintiff's  son. 
The  statute  makes  no  distinction  between  an  assault  and 
battery  of  the  plaintiff^,  or  the  plaintiff's  wife,  and  any  other 
member  of  his  fiunily ;  and  was  clearly  intended  to  exclude 
all  cases  where  personal  violence  was  the  injury  complained 
of,  and  for  which  the  action  was  brought 


Lord  Denman,  C.  J. — I  am  clearly  of  opinion  that  the 
present  action  is  one  within  the  act  of  Parliament,  and  to 
which  therefore  the  defend^ts  may  plead  payment  of 
money  into  Court  by  way  of  amends.  The  words  *' actions 
for  assault  and  battery"  in  the  exceptive  clause  of  the  section, 
clearly  mean  actions  where  the  injury  of  the  plaintiff  him- 
self, or  of  his  wife,  where  she  joins  in  the  action,  is  the 
subject  of  the  action.  Where  the  assault  is  upon  some 
member  of  the  plaintiff's  family,  or  person  in  his  service ; 
then  the  gist  of  the  action  is  the  loss  sustained,  and  the 
case  is  not  within  the  exception. 


Williams,  J.,  Coleridoe,  J.,  and  Wightman,  J.,  con- 
curred. 

Rule  refused  (a). 


(a)  The  plaintiff  afterwards 
having  sued  out  a  writ  of  error 
on  the  same  ground,  a  rule  nisi 
was  obtained  in  the  Bail  Court, 
on  behalf  of  the  defendants,  to 
issue  execution  for  their  costs, 
notwithstanding  the  allowance  of 
the  writ  of  error. 

Newton  shewed  cause. 

Talfourd,  Seijt.,  in  support  of 
the  rule,  was  not  heard. 

Pattbson,  J.— If  I  entertained 
the  slightest  doubt  on  the  subject, 
I  should  pause  before  I  authorized 


execution  to  issue,  after  a  party 
has  proceeded  to  obtain  a  writ  of 
error.  But  I  am  of  opinion,  that 
this  is  clearly  not  an  action  "  of 
assault  and  battery*'  within  the 
meaning  of  the  exception  in  the 
statute;  and  that  the  ground  of 
error,  therefore,  is  frivolous. 
The  question  has  been  already 
decided  in  the  full  Court,  on  a 
motion  in  arrest  of  judgment. 
Rule  absolute. 

The  above  judgment  of  the  full 
Court  was  afterwards  affirmed  by 
the  Court  of  Exchequer  Chamber, 
in  Hilary  \tecation,  1845. 
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Young  v.  Crompton. 

A  rule  had  been  obtained,  calling  on  the  attorney  of  the  Where  a  ram 
plaintiff  to  shew  cause,  why  the  sum  of  2i  10«.,  the  costs  Sum°th7'  *** 
claimed  on  the  copy  of  the  writ  of  summons  issued  in  this  ^^^f^  *^ 
cause,  and  paid  by  the  defendant  within  four  days  from  the  indorsed  on  • 
service  thereof,  should  not  be  referred  to  one  of  the  Mas-  mons,  has  been 
ters  to  be  taxed,  the  plaintiff's  attorney  to  refund  what,  if  SJ^^  within 
any  thing  should  be  found  to  be  overpaid.      The  facts  four  days  of  the 

.  .        service,  the 

were  shortly  these.     The  defendant  had  been  served  with  defendant  is 

a  writ  of  summons,  on  the  1st  of  July  last,  indorsed,  **  The  have  the  costs 

plaintiff  claims  2L  5s.  for  debt,  and  2i  lO*,  for  costs,"  &c.  |S[^^H'^i^ 

The  defendant's  affidavit  stated,  that  although  the  plaintiff  2Wm.4,r.]i| 

claimed  2/.  5s.  for  his  debt,  yet  that  the  sum  of  21.  Is.  &d.,  3  Wm.  4,'r.  5, 

and  no  more,  was  actually  due  to  him  from  the  defendant,  ^^  ^Ip^ 

as  appeared  by  a  statement  under  the  hand  of  the  plaintiff,  ^"ededoc- 

of  which  the  following  was  a  copy :  the  debt,  and 

not  from  the 
oosU;  orthat 
it  was  acknow- 
ledged on  the 
part  of  the 
plaintiff  that 
there  was  a 
mistake  in  the 
amomit  of  the 
debt  indorsed. 


£.  s. 

1842,  October  8th,  To  goods      .        .     1  14 

December  3rd,  To  ditto.  .         .17 

d. 

i 

4 

3     1 
By  cash.  One  poand,  Jno.  Yonng  1     0 

5 
0 

£2     1 

5 

On  the  4th  of  July,  defendant  sent  a  letter  to  Mr.  Ward, 
the  plaintiff's  attorney,  enclosing  a  Post  Office  order  for 
42.  lis.  5d.,  being  the  amount  of  21.  Is.  &d.,  which  he  con- 
tended to  be  due,  together  with  the  sum  of  21.  lOs.,  the 
costs  claimed ;  but  what  were  the  terms  of  that  letter,  did 
not  appear.  On  the  6th  of  the  same  month,  the  following 
answer  was  received  from  the  clerk  to  the  plaintiff's  attorney: 


Cbomfton. 
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1844.  *'  Wolverhampton,  5th  July,  1844. 

^'l^^        "  Young  V.  Yourself, 

"  I  beg  to  acknowledge  the  receipt  of  a  Post  OflSce 
order  for  the  amount  of  debt  and  costs  herein. 
"  Yours  obediently, 

"  H.  W.  Hocknell, 

"  for  J.  C.  Ward.- 

The  defendant  then  took  out  a  summons,  returnable 
before  Mr.  J.  Mauky  at  Chambers,  to  the  same  effect  as 
the  present  motion.  The  affidavits  were  contradictory,  as 
to  what  took  place  before  that  learned  Judge.  The  sum- 
mons, however,  was  dismissed,  with  costs ;  and  the  present 
rule  was  afterwards  obtained. 

F.  V.  Lee  shewed  cause.  The  defendant  is  not  entitled  to 
make  this  motion.  By  Reg.,  Gen.,  H.  T.,  2  Wm.  4,  r.  11, 
which  is  extended  by  Reg.,  Gen.,  M.  T.,  3  Wm.  4,  r.  5, 
to  writs  of  summons,  &c.,  the  amount  of  debt  and  costs  b 
to  be  indorsed  upon  the  writ,  and  ^^  upon  payment  thereof, 
within  four  days,  to  the  plaintiff  or  his  attorney,  further 
proceedings  will  be  stayed.  But  the  defendant  shall  be  at 
liberty,  notwithstanding  such  payment,  to  have  the  costs 
taxed,"  &c.  Here  the  amount  indorsed  was  42.  155.,  whilst 
the  sum  remitted  is  only  4/1  Ws.  5(L  It  is  true,  that  the 
defendant  seeks  to  make  it  appear,  by  his  affidavit,  that  the 
deduction  was  from  the  debt,  and  not  from  the  costs ;  but 
it  does  not  appear,  as  he  might  have  shewn,  that  he 
specified  this  distinction  in  his  letter  inclosing  the  Post 
Office  order.  It  may  be,  that  the  plaintiff's  attorney  has 
handed  over  to  his  principal  the  full  amount  of  the  debt, 
retaining  the  less  sum  only  for  his  costs. 

Grai/y  in  support  of  the  rule.  The  party  should  be 
entitled  to  the  benefit  of  the  rule,  if  he  tender  the  real 
amount  of  the  debt  due,  with  the  costs  indorsed  on  the 


0. 

Cromfton. 
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writ  Otherwise,  it  might  always  be  in  the  power  of  a  1844. 
plaintiff,  who  wished  to  burthen  the  defendant  with  costs,  todng 
to  indorse  a  larger  sam  than  is  really  due  for  the  debt,  so 
as  to  except  him  from  the  benefit  of  the  rule.  The  attorney 
is  bound  to  indorse  the  real  amount  of  debt  due,  and  the 
costs.  Here,  it  is  evident,  a  mistake  has  been  made  of  a 
few  shillings,  in  the  amount  of  the  debt  indorsed ;  and  the 
defendant  should  not  be  thereby  precluded  from  having 
the  costs  taxed;  because  he  omitted  to  specify,  what  it 
would  certainly  have  been  more  prudent  to  have  done, 
that  the  less  sum  which  he  paid,  was  in  respect  of  the 
debt,  and  not  of  the  costs. 

Cur.  adv.  vult. 

Patteson,  J. — I  have  looked  at  the  affidavits  in  this 
case,  and  spoken  to  the  other  Judges  on  the  subject  The 
difficulty  is,  that  there  is  no  distinct  proof  that  the  defend- 
ant, in  sending  a  less  amount  than  the  amount  of  debt  and 
costs  indorsed  on  the  writ,  divided  the  sum  so  sent,  ap- 
propriating the  less  sum  to  the  debt,  and  the  frill  sum  for 
the  costs.  Nor  does  it  distinctly  appear,  that  there  was 
any  acknowledgment,  on  the  part  of  the  plaintiff's  attorney, 
in  accepting  the  amount,  that  there  had  been  any  such 
mistake,  as  the  defendant  alleges,  as  to  the  real  amount  of 
the  debt.  That  being  so,  the  question  then  is,  whether 
the  terms  of  the  rule  of  Court,  under  which  this  application 
is  made,  must  not  be  strictly  followed ;  and  I  am  of  opinion 
that  they  must  be.  The  rule  says,  **  that  the  defendant 
shall  be  at  liberty,  notwithstanding  such  payment;"  that 
is,  payment  of  the  amount  of  the  debt  and  costs  indorsed 
on  the  writ,  **  to  have  the  costs  taxed,  &c^  But,  in  the 
present  case,  a  less  sum  has  been  paid  than  the  amount  of 
the  debt  and  costs  indorsed  on  the  writ,  and  the  defendant 
has  not  therefore  brought  himself  within  the  terms  of  the 
rule.  Unless  there  were  proof,  therefore,  that  the  parties 
had  acknowledged  there  was  a  mistake  in  the  amount  of 
the  debt  indorsed,  I  think  I  must  take  this  to  be  a  case  in 
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1844.        which  the  defendant  has  not  paid  the  amount  of  the  debt 
Young       *^^  ^^^  indorsed  on  the  writ,  and  that  this  rule  must 

_     ^'  consequently  be  discharged.     My  Brother  Maule  seems  to 

Crompton.     ,  . 

have  been  of  this  opinion,  when  the  case  was  before  him  at 

Chambers.     I  am  quite  sensible,  as  Mr.  Gray  suggested, 

that  designing  parties  may  indorse  a  larger  sum  upon  the 

writ,  than  is  really  due,  in  order  to  deprive  the  defendant 

of  the  benefit  of  this  rule:  but,  in  such  a  case,  the  defendant 

is  not  without  remedy ;  for  he  may  come  to  the  Court,  for 

a  stay  of  proceedings,  on  payment  of  the  sum  really  due ; 

and  if  the  plaintiff  choose  still  to  proceed,  he  does  so  at  his 

own  peril,  and  must  abide  the  consequences.     This  rule 

must,  therefore,  be  discharged. 

Rule  discharged. 


Stultz  and  Another  v.  Wyatt. 
(In  the  fun  Court) 

Where  in  pn>.  ^  N  the  present  action,  which  was  in  debt  for  goods  sold  and 
OTtikw^,  rtie     delivered,  and  work  and  materials  provided  by  the  plaintifis, 

writ  of  pro-  to  and  for  the  defendant,  with  acount  for  interest ;  proceedings 
clunatioiu  ,  '  .  »  r  -f^ 

commanded       in  outlawry  had  been  taken  against  the  defendant,  by  virtue 

procutm  the     of  which  a  writ  of  proclamation  was  issued  on  the  2nd  of 

th^t^lS      November,  1842,  directed  to  the  sheriff  of  Middlesex,  and 

days, " accord-  commanding  him  that  he  should  cause  the  defendant  "to 

uig  to  the  form  , 

of  the  statutes  be  proclaimed  upon  three  several  days,  according  to  the 
|K»rina(£^?n  ^^""  ^^  ^^  Statutes  for  such  purpose,  made  in  the  thirty- 
Sf\hJ  re^^of  ^"^  y^^^  ^^  *®  ^^^^  ^^  Elizabeth,  late  Queen  of  England, 

Elisabeth,  late 

Qaeen  of  England,  and  the  Ist  and  2nd  years  of  the  reign  of  her  Majesty  Queen  Victoria, 
one  of  such  proclamations  to  be  made  at  or  near  the  most  usual  church  door  of  the  parish,**  &c. ; 
and  the  shenff  returned  that  he  had  proclaimed  the  defendant  "  at  the  most  usual  door  of  the 
church  of  the  parish  of,**  &c. :  Ifeki,  that  the  Court  would  not  set  aside  these  proceedings  for 
irregularity,  where  the  defendant  had  obtained  a  previous  rule  for  the  same  purpose,  which 
bad  been  discharged  ;  although  the  objections  now  taken  were  different :  but  would  leave  the 
defndant  to  his  writ  of  error. 
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and  in  the  first  and  second  years  of  the  reign  of  her  present 
Majesty,  Queen  Victoria,  one  of  such  proclamations  to  be 
made  at  or  near  the  most  usual  church  door  of  the  parish," 
where  the  said  defendant  was  residing,  &c.  To  this  writ, 
the  sheriff  made  the  usual  return,  that  he  had  caused  pro-> 
clamations  to  be  made  at  his  county  Court,  at  the  general 
quarter  sessions,  and  ^^  at  the  most  usual  door  of  the  church 
of  the  parish  of  St.  George,  Hanover  Square,  in  his  said 
county,"  being  the  parish  where  the  defendant  was  residing 
at  the  time  of  the  exigent  awarded. 

On  the  10th  of  August,  1843,  a  summons  was  obtained 
on  behalf  of  the  defendant,  returnable  before  a  Judge  at 
Chambers,  calling  on  the  plaintiff  to  shew  cause  why  the 
outlawry,  and  all  proceedings  had  thereon,  should  not  be 
reversed,  on  the  following  grounds:  viz.i  first,  that  the 
writ  of  distringas  in  this  cause  was  not  filed  of  record  at 
the  time  the  exigent  was  awarded,  nor  was  the  same  filed 
on  the  3rd  or  4th  days  of  May  last ;  secondly,  that  the 
defendant  was  beyond  the  seas  at  the  time  the  exigent 
was  awarded ;  thirdly,  that  the  writ  of  proclamations  was 
not  directed  to  the  sheriff  of  the  county  where  the  defendant 
was  actually  dwelling  at  the  time  the  exigent  was  awarded 
herein ;  and  fourthly,  that  the  third  proclamation  under 
the  said  writ,  was  not  made  at  the  church  door  of  the  parish 
where  the  defendant  was  dwelling  at  the  time  of  the 
awarding  of  the  exigent.  The  parties  accordingly  attended 
before  the  Judge,  who  declined  to  make  the  order  in  the 
terms  prayed  for,  and  stated,  that  the  only  order  he  should 
make  was  to  reverse  the  outlawry,  upon  payment  of  costs, 
and  upon  entering  an  appearance  for  the  defendant ;  and, 
accordingly,  so  indorsed  the  order.  The  defendant, 
however,  never  drew  up  this  order. 

In  Michaelmas  Term,  1843,  the  defendant  obtained  a 
rule  nisi  in  this  Court,  to  reverse  the  outlawry  upon  the 
same  grounds ;  which  rule,  upon  argument,  was  discharged, 
with  costs. 

In  the  present  Term,  the  defendant  again  obtained  a 


1844. 

^ — V — ' 

Stultz 
and  Another 

V, 

Wyatt. 


VOL.  n. 


o  o 
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1844.       rule  nisi  (a)  for  the  same  purpose,  on  the  ground  that  the 

J""^^  writ  of  proclamations  and  return  were  defective,  in  the 

and  Another   sheriff    being    commanded    to    make   the  proclamations 

Wyait.      according  to  the  form  of  the  statutes  of  31st  of  Elizabeth, 

and  the  1  &  2  of  Victoria;  whereas  there  is  no  such  statute 

as  the  latter  relating  to  outlawries:  and  also,  in  the  old 

form  under  the  31st  Elizabeth  being  used,  commanding  the 

sheriff  to  make  one  of  the  proclamations  at  or  near  the 

most  usual  church  door  of  the  parish,  where  the  defendant 

was  dwelling,  which  defect  was  followed  in  the  return; 

whereas  the  new  form  under  the  7  Wm.  4,  and  1  Vict. 

c.  45,  should  have  been  adopted. 

By  one  of  the  affidavits  in  support  of  the  present  rule,  it 
appeared,  that  besides  the  church  of  St.  George,  Hanover 
Square,  there  was  another  church,  and  several  chapels  in 
that  parish. 

The  affidavits  in  answer  set  out  the  foregoing  attempts 
made  by  the  defendant  to  reverse  the  outlawry.  There 
was  also  an  affidavit  by  the  sheriff's  officer  who  had  made 
the  proclamations,  that  his  invariable  practice  had  been, 
since  the  statute  7  Wm.  4,  and  1  Vict  c.  45,  to  cause 
notices  of  proclamations  to  be  affixed  to  the  doors  of  all 
the  churches  and  chapels  within  the  parish,  where  the 
defendant  was  stated  to  reside ;  and  that  he  had  prepared 
such  notices  in  the  present  case,  and  delivered  them  to  the 
persons  who  usually  assisted  him  in  affixing  such  notices 
for  that  purpose,  and  that  he  believed  such  notices  had 
been  accordingly  affixed;  but  that  from  the  lapse  of  time, 
he  could  not  specify  who  those  persons  were.  And  that  he 
had,  at  the  time,  indorsed  on  the  sheriff's  warrant,  to  him 
directed  for  that  purpose,  the  fact  that  the  proclamations  in 
this  case  had  been  duly  made. 

fV.  H.  Watson  shewed  cause.  The  defendant  has  no  right 
to  come  again  to  the  Court  to  ask  them  to  reverse  his 

(a)  In  the  Bail  Ck>urt. 
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outlawry,  when  the  Court  has  already  discharged  a  rule        1844. 
for  the  same  purpose ;   The  King  v.  Orde  (a).     Here  the       Stultz 
irregularity,  if  any,  is  apparent  on  the  face  of  the  pro-    and  Another 
ceedings,  and  as  the  defendant  can  take  advantage  of  it  by      Wyatt. 
writ  of  error,  this  Court  will  not  interfere  on  motion.     It 
would  appear  from  the  affidavit  of  the  sheriflF's  officer,  that 
the  proclamations  have,  in  point  of  fact,  been  duly  made, 
although  it  may  not  have  been  so  stated  in  the  return  to 
the  writ ;  that  fact  will  form  another  reason  why  the  Court, 
in  the  exercise  of  its  discretion,  should  refuse  to  interfere  in 
this  summary  manner.     At  the  utmost,  however,  the  Court 
would  only  grant  this  motion  on  payment  of  costs,  and 
undertaking  to  enter  an  appearance  in  the  action ;   Taylor 
V.  Waters  (J),  Lewis  v.  Davison  (c),  Rayer  v.  Cooke  (d). 

Sir  J.  Bayleyy  contrJu  The  Court  will  always  relieve  a 
defendant  from  an  outlawry  where  the  proceedings  are 
manifestly  irregular ;  which  it  is  submitted  they  are  in  the 
present  instance.  The  sheriff  is  commanded  to  make 
proclamation  "  at  the  most  usual  door  of  the  church  of  the 
parish"  where  the  defendant  resides ;  which,  in  his  return, 
he  says  he  has  done.  This  is  clearly  bad,  for  by  the 
7  Wm.  4,  and  1  Vict.  c.  45,  the  proclamation  should  now 
be  made  at  every  church  and  chapel  in  the  parish ;  The 
Queen  v.  Whipp  {e).  The  sheriff,  too,  is  commanded  to 
make  these  proclamations  according  to  the  form  of  certain 
statutes,  one  of  which  is  described  as  a  statute  in  **the 

1  &  2  Vict. ; "  whereas  there  is  no  such  statute  respecting 
proceedings  in  outlawry.  The  former  rule  which  was 
obtained  to  set  aside  this  outlawry,  was  obtained  on 
different  grounds.  An  irregularity  of  this  nature  cannot 
be  waived. 

(a)  8  A.  &E.  420,  note  (a).  See  (c)  1  C,  M.  &  R.  655;   See 
Joytiw  V.  Collinson,  ante,  p.  449,  S.  C.  3  Dowl.  272  ;  5  Tyr.  198. 
and  the  cases  there  collected  at  ((/)  3  B.  &  C.  529 ;  See  S.  C. 
p.  451,  note  (a).  5  D.  &  R.  302. 

(b)  3  D.  &  R.  575 ;  See  S.  C.  (c)  4  Q.  B.  141 ;   See  S.  C. 

2  B.  &  C.  353.  3  G.  &  D.  372. 

o  o  2 
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1844. 
« V ' 

Stultz 
and  Another 

V, 

Wyatt. 


Per  Curiam. — We  cannot  accede  to  this  application, 
which  has  been  already  before  the  Court,  and  refused.  If 
the  defendant  thinks  he  has  any  ground  for  setting  aside 
the  proceedings,  he  can  bring  a  writ  of  error. 


Rule  discharged. 


Reqina,  on  the  Prosecution  of  William  Hickinbotham, 
V.  John  Sydserfp  and  Another. 

On  morion  to     A  RULE  had  been  obtained  (a\  calling  on  the  above 

estreat  into  the  i    -i    t»       •»  xt        ot        m  i    ry     -n     n    ^  • 

Exchequer,  a  named  defendant,  John  bydsern,  and  C  B.  Robinson  and 
T.  Hamilton,  his  bail,  to  shew  cause  why  the  following 
recognizance  of  the  said  defendant,  and  his  bail,  should 
not  be  estreated  into  the  Exchequer. 


recognixonce 
into  which  the 
defendant  had 
entered,  with 
two  sureties, 
for  the  purpose 
of  removlug  an 
indictment  for 
conspiracy 
from  the  Cen- 
tral Criminal 
Court  into 
thii  Court : 
Held,  that  it 
Tvas  no  objec- 
tion that  the 
recognizance 
was  not  entered 
of  record  in 
this  Court ; 
or  that  ihc 

application  was  \^  the  citv  of  London,  collector  of  the   Chartered  Gas 

with  a  view  of  •'  ' 


Middlesex.  Be  it  remembered,  that  on  the  thirty-first 
day  of  March,  in  the  sixth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  by  the  grace  of  God,  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
defender  of  the  faith,  John  SydscrfF,  of  19,  Addle  Street, 
Wood  Street,  Chcapside,  in  the  city  of  London,  and  of 
Crescent  Cottages,  Hackney,  in  the  county  of  Middlesex, 
merchant,  Charles  Barker  Robinson,  of  14,  Tower  Royal, 


obtain  inr;^  the 
costs  of  the 
prosecution,  on 
the  defendants 
being  con- 


Company,   and   Thomas   Hamilton,   of   Hamilton    Yard, 

Marsh  Gate,  Lambeth,  in  the  county  'of  Surrey,  coach 

builder,  come  before  me,  Thomas  Bulcock  Burbidge,  Esq., 

victed,  and  the   one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 

reco^izanco  f      »/      *i  x 

was  not  con-      county  of  Surrey,  and  acknowledge  to  owe  our  said  Lady 

their  payment ;  the  Quccn  the  scvcral  sums  following ;  that  is  lo  say,  the 

or  that  it  did 

not  appear  tliat  ^  »    r«  .   .     n^ 

there  had  been  (a)  In  Trinity  Term. 

any  notice  of 

taxation  ;  or 

that  it  did  not  appear  that  the  Justice  of  the  peace  before  whom  the  recognixance  was  taken, 

was  aciing  within  his  own  county. 
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said  John  SydserfFthe  sum  of  eighty  pounds,  and  the  said        1844. 

Charles  Barker  Robinson,  and  Thomas  Hamilton,  the  sum       r^^JJJT"*^ 

of  forty  pounds  each,  of  lawful  money  of  Great  Britain,  to  »• 

be  levied  upon  their  several  goods  and  chattels,  lands  and   and  Another. 

tenements,  to  her  Majesty's  use :  upon  condition  that  if  the 

said  John  SydserflP  shall  appear  in  her  Majesty's  Court  of 

Queen's  Bench  at  Westminster,  on  the  first  day  of  Easter 

Term,  1843,  and  shall  plead  to  all  and  singular  indictments 

of  whatsoever  conspiracies  and  misdemeanors  whereof  he, 

with  another,  stands  indicted,  and  at  his  own  proper  costs 

and  charges,  shall  cause  and  procure  the  issue  or  issues 

that  may  be  joined  thereon,  to  be  tried  in  the  same  Term, 

or  at  the  sittings  of  Nisi  Prius,  to  be  holden  after  the  same 

Term,  in  and  for  the  county  of  Middlesex,  if  the  said  Court 

shall  not  appoint  any  other  time  for  the  trial  thereof;  and 

if  the  said  Court  shall  appoint  any  other  time,  then  at  such 

other  time ;  and  shall  give  due  notice  of  such  trial  to  the 

prosecutor,  or  his  clerk  in  Court,  and  shall  appear  from 

day  to  day  in  the  said  Court,  and  not  depart  until  discharged 

by  the  said  Court :  then  this  recognizance  to  be  void,  or 

else  to  remain  in  full  force. 

John  Sydserff. 

Charles  B.  Robinson. 

Thomas  Hamilton. 
Taken  and  acknowledged  the  day 
and  year  first  above  said, 

^  T.  B.  BUBBIDGE, 

A  Magistrate  for  Surrey. 

The  defendant,  SydserflP,  had  been  indicted  at  the 
Central  Criminal  Court,  with  another  party  of  the  name  of 
Stevenson,  for  certain  conspiracies,  and  had  removed  the 
case  into  the  Court  of  Queen's  Bench  by  certiorari,  on 
which  occasion  the  above  recognizance  was  entered  into. 
Sydserff  had  duly  appeared  and  pleaded,  and  had  been 
sentenced  to  an  imprisonment  of  six  months,  which  he  was 
now  undergobg  in  the  Queen's  Prison ;  and  this  appli- 
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1844.       cation  was  made  with  a  view  of  recovering  the  costs  of  the 

Regina      prosecution.     A  copy  of  the  rule  of  Court  referring  the 

••  costs  to  the  coroner  and  attorney  of  the  Court  to  be  taxed, 

tad  Anotber.   with  his  appointment  thereon  of  a  day  to  tax  peremptory, 

and  his  allocatur  of  124/.  14^.  Id.^  was  attached  to  the 

affidavits  in  support  of  the  application^  which  shewed  a 

demand,  and  that  a  copy  of  the  allocatur  had  been  served 

on  Sydserff,  and  on  each  of  his  bail. 

Ball  now  shewed  cause.  It  does  not  appear  that  this 
recogaizaxice  has  been  duly  taken.  There  is  no  place 
named  in  the  body  of  the  recognizance,  where  it  was 
taken  (a).  It  will  consequently  be  presumed  to  be  taken 
in  the  county  mentioned  in  the  margin ;  Rex  v.  Austin  (b). 
If  so,  as  the  county  in  the  margin  is  Middlesex,  and  the 
magistrate  is  distinctly  stated  to  be  one  of  her  Majesty's 
justices  of  the  peace,  in  and  for  the  county  of  Surrey,  the 
recognizance  has  been  taken  out  of  his  jurisdiction.  Then, 
again,  it  does  not  appear  that  this  recognizance  has  been 
made  a  record  of  this  Court;  and  if  not,  it  cannot  be 
estreated.  The  case  of  G/ynn  v.  Thorpe  {c\  shews,  that  to 
make  it  a  record,  it  must  be  enrolled ;  but  that  step  has 
not,  in  this  case,  been  taken.  Another  answer  to  this 
motion  is,  that  the  condition  of  this  recognizance  has  been 
fulfilled,  by  the  defendant,  Sydserff,  appearing,  and  taking 
his  trial,  and  undergoing  the  sentence  of  the  Court,  It  is 
true,  that  the  case  of  Regina  v.  Hatcdon  and  Others  (d),  is 
an  authority  to  the  contrary ;  but  there  the  resistance  to 
the  application  was  by  the  defendant  himself,  and  not,  as 
in  the  present  instance,  by  one  of  the  bail:  and  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 

(a)  In  point  of  fact,  the  recog-  justice  of  the  peace  where  the 

nizance  had  been  taken  in  Surrey,  defendant  resides. 

at  the  Queen's  prison,  where  Syd-  {]b)  8  Mod.  309. 

serff  was  confined  for  debt;  the  (c)  1  B.  &  A.  153. 

stot.  5  &  6  Wm.  4,  c.  33,  s.  2,  {d)  1  Q.  B.  464 ;   See  S.  C. 

allowing  it  to  be  taken  before  a  1  G.  &  D.  135 ;  9  Dowl.  1007. 
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expressly  adverts  to  that  fact.  It  seems  very  hard,  that  1844. 
parties  who  enter  into  a  recognizance,  conditioned  for  one  ReTima 
purpose,  should  be  held  liable,  by  a  construction  put  upon  *- 

the  terms  of  an  act  of  Parliament,  for  the  performance  of  and  Another, 
another  condition  than  the  one  which  they  have  undertaken 
to  fulfil.  Lastly,  there  has  been  no  notice  of  taxation  in 
this  case.  The  affidavits  shew  a  service  of  the  allocatur, 
and  demand  of  the  amount,  but  no  notice  of  taxation. 
[PattesoHy  J.  —  Is  any  notice  necessary?]  By  the  stat 
5  &  6  Wm.  &  Mary,  c.  11,  s.  3,  the  costs  are  <^  to  be 
taxed  according  to  the  course  of  the  said  Court"  The 
practice  of  the  Court  is  regulated  by  Reg.  Gen.,  T.  T., 

1  Wm.  4,  r.  12,  which  requires  *^one  day's  notice  to  be  given 
to  the  opposite  party."  [PattesoTiy  J.  —  Have  you  any 
affidavit  of  no  notice  ?]  No :  but  the  other  party  should 
come  with  sufficient  materials  for  the  application.  [Patter 
son,  J. — I  do  not  know  that  it  is  necessary  that  they 
should  shew  notice.  It  must  be  assumed,  that  the  Master 
would  not  have  proceeded  to  tax  the  costs,  unless  the 
proper  notice  had  been  given.] 

Mew,  in  support  of  the  rule.  With  respect  to  the  first 
objection,  it  is  true  that  Sir  M.  Hale,  in  his  Pkas  of  the 
Croion,  vol.  2,  c.  7,  says,  that  justices  of  the  peace  cannot 
take  recognizances  and  examinations  out  of  their  county ; 
but  then  he  says  (a),  ^*  yet  quaere  of  recognizances  and 
examinations,  for  they  are  acts  of  voluntary  jurisdiction, 
and  therefore,  it  seems,  may  be  done  out  of  the  county, 
as  well  as  a  bishop  may  grant  administration,  institution, 
or  orders,  out  of  his  diocese :  but,  indeed,  imprisoning  of  a 
person  for  not  giving  recognizance,  or  committing  a  person 
for  a  crime,  are  acts  of  compulsory  jurisdiction,  and  may 
not  be  exercised  out  of  his  county."    To  the  same  effect, 

2  Hawk.  Pleas  of  the  Crown,  c.  8.  In  the  present  case, 
the  recognizance  is  completely  a  voluntary  act.     In  Helier 

(a)  p.  51,  ed.  1736. 
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1844.  V.  Hundred  de  Benhurst  (a),  cited  in  Hawk.  Pleas  of  the 
Regina  Crown,  which  was  an  action  against  the  hundred  for  a 
„    *•  robbery  committed,  and  the  examination   of  the   party 

and  Another,  robbed  was  taken  before  a  magistrate  of  Berkshire,  at 
his  chambers  in  the  Temple;  the  Court  there  took  the 
above  distinction  between  a  voluntary  act  and  one  of  a 
compulsory  nature.  The  ordinary  form,  in  BunCs  Just, 
tit.  *^  Recognizance^^  as  also  that  in  use  in  the  Crown  Office, 
does  not  state  where  the  recognizance  is  taken ;  and  these 
are  precedents  of  some  value,  on  a  doubtful  point.  The 
Court  will  also  make  every  intendment  in  fevour  of  the 
recognizance,  as  this  is  a  proceeding,  not  in  an  inferior 
Court,  but  in  this  Court ;  as  much  as  the  bail-piece  is  on 
the  civil  side.  Besides,  this  is  but  an  irregularity,  and 
should  have  been  taken  advantage  of  before.  The  recog- 
nizance was  entered  into  in  March,  1843.  Thess  parties 
cannot,  after  having  reaped  the  benefit  from  it,  now  seek 
to  shew  the  invalidity  of  their  own  proceedings;  The 
Queen  v.  The  Trustees  of  Swansea  Harbour  (5).  But,  even 
supposing  that  this  instrument  be  a  nullity,  as  is  contended, 
the  parties  can  take  advantage  of  it,  when  any  motion  is 
founded  on  it,  in  the  Exchequer.  [Patteson,  J. — If  it  were 
manifestly  a  nullity,  perhaps  this  Court  would  not  interfere 
at  all.]  It  is  contended,  that  the  recognizance  is  perfectly 
valid ;  but  that,  even  if  there  be  a  doubt,  this  Court  will 
allow  the  usual  course  to  be  followed,  as  the  parties  will  be 
able  to  urge  any  objections  they  may  have  to  offer,  when  it 
is  sought  to  put  it  in  force  against  them  in  the  Court  of 
Exchequer.  With  respect  to  the  objection,  that  this 
recognizance  has  not  been  entered  of  record,  the  case  of 
Glynn  V.  Thorpe  (c),  merely  shews  that  the  recognizance 
cannot  be  treated  as  a  debt,  unless  it  be  so.  But  all  that 
is  sought  by  the  present  application,  is  to  have  the  recog- 
nizance  sent   into   the    Court  of  Exchequer.     For   this 

(a)  Cro.  Car.  211.  1  P.  &  D.  512. 

{b)  8  A.  &  E.  439;  See  S.  C.         (c)  1  B.  &  A.  153. 
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purpose,  It  need  not  be  first  entered  of  record.  The  steps  1844. 
taken  here,  are  precisely  the  same  as  those  in  Regina  v.  Begina 
llawdon  and  Others  (a).    The  24th  rule,  of  the  New  Rules     ^    »• 

11  -rr.  ,1  SyDSERFF 

under  the  new  act,  6  Vict  c.  20,  orders,  that  "  every  ftud  Another, 
recognizance,  acknowledged  on  the  removal  of  an  indict- 
ment, order,  or  other  proceeding,  or  to  prosecute  any 
information  granted  by  the  Court,  or  for  the  appearing  or 
answering  of  any  party  in  the  said  Court,  or  for  good 
behaviour,  shall,  after  the  acknowledgment  thereof,  be 
transmitted  to  the  Crown  Office,  and  filed  there."' 

[BalL  Those  rules  arc  of  the  present  year,  and  after 
this  recognizance  was  made.] 

Jlew.  At  any  rate,  there  is  no  rule  whatever  which 
requires  the  recognizance  to  be  entered  of  record,  before 
such  an  application  as  this  can  be  made.  [Patiesoriy  J. — 
It  certainly  docs  not  appear,  by  the  New  Rule,  that  any 
such  course  is  contemplated  to  be  taken.  It  says,  that  the 
recognizance  "shall  be  transmitted  to  the  Crown  Office, 
and  filed  there."  It  does  not  add,  "  and  entered  of  record  f 
and  I  suppose  that  the  former  is  all  that  is  ever  done.] 
[Master  Barloio  stated,  in  answer  to  a  question  from  the 
Court,  that  the  practice  was,  as  it  had  always  been,  only  to 
file  the  recognizance.]  With  respect  to  the  liability  of  the 
bail  to  these  costs,  it  arises  out  of  the  3rd  section  of  the 
5  &  6  Wm.  &  M.  c.  11,  which  requires  "  that  the  recog- 
nizance shall  not  be  discharged  till  the  costs  so  taxed  shall 
be  paid."  The  question  was  fully  considered  in  Regina  v. 
llawdon  and  Others  (i),  and  unless  this  Court  will  over- 
rule that  decision,  it  cannot  entertain  tlie  present  objection. 
With  respect  to  the  last  point,  it  is  for  the  other  side  to 
shew  that  any  irregularity  has  been  committed,  if  such  be 
the  fact,  and  not  to  ask  the  Court  to  presume  it  to  have 
occurred. 

(a)  1  Q.  B.  464.  (6)  1  a  B.  464. 
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1844.  Patteson,  J. — ^In  this  case,  most  of  the  objections  that 

RsGiNA       ^^®  ''^^'^  urged  against  this  application  have  been  already 
V'  answered.     It  is  said,  that  these  recognizances  are  not 

and  Another,  enrolled^  and  if  not  enrolled,  that  they  are  not  on  record. 
But  granting  this  to  be  so,  I  see  no  reason  for  refusing  the 
present  application.  The  practice,  as  it  is  stated  by  the 
Master,  is  to  file  the  recognizance,  but  not  to  enrol  it 
That  was  also  the  practice  before  the  New  Rules ;  and,  if  it 
be  necessary  to  enrol  them  before  the  present  motion  can 
be  made,  some  rule  rendering  it  so,  or  some  case  in  which 
it  has  been  so  held,  should  be  shewn.  With  respect  to  the 
liability  for  costs,  that  question  has  been  already  expressly 
decided,  in  the  case  of  Regina  v.  Hawdon  and  Others  (a). 
As  regards  the  want  of  notice  of  taxation,  it  is  for  the 
party  alleging  the  irregularity  to  point  it  out  A  similar 
objection  might  be  made  in  every  case  where  a  party  objects 
to  a  Master's  allocatur.  The  Court  vnll  presume  that  all 
has  been  done  regularly.  The  only  objection  that  remains, 
is  that  the  recognizance  has  been  taken  out  of  the  county, 
for  which  the  magistrate  was  a  justice ;  and  it  is  contended 
he  had  no  power,  therefore,  to  take  it  The  ordinary 
course  is,  for  the  recognizance  to  be  taken  before  a  Judge 
at  Chambers ;  and  no  form  of  recognizance,  taken  before  a 
justice,  occurs,  in  either  Mr.  Comer's  or  Mr.  Archbold's 
works  on  the  practice  of  the  Crown  side  of  this  Court 
The  forms  there  given,  are  those  before  a  Judge,  and  there 
the  words,  "  at  my  Chambers,"  are  inserted.  It  would 
have  been  better,  and,  certainly,  more  prudent,  if  the 
magistrate,  on  this  occasion,  had  stated  it  to  be  taken  in 
the  county  for  which  he  was  acting.  But,  even  supposing 
it  to  be  doubtful,  whether  a  magistrate  can  take  a  recogni- 
zance out  of  his  own  county,  it  would  rather  appear,  from 
the  language  of  the  recognizance,  that  "  the  parties  came 
before  me,  a  justice  of  the  peace,  in  and  for  the  county  of 
Surrey,"  that  the  magistrate,  in  the  present  case,  was  in  his 

(a)  1  a  B.  464. 
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own  county,  when  he  took  this  recognizance.  But,  how- 
ever this  may  be,  I  cannot  think  it  is  a  8u6Scient  objection 
to  prevent  me  from  granting  the  present  motion,  which  is 
to  estreat  the  recognizances  into  the  Exchequer.  Whether 
the  parties  can  make  any  defence  upon  this  ground,  when 
before  the  Court  of  Exchequer,  it  is  not  for  me  to  decide. 
Whatever  may  become  of  the  objection  in  another  place, 
I  think  I  ought  not  to  enter  into  it  now;  but  must  make 
this  rule  absolute,  and  estreat  the  recognizance. 

Ball  applied  for  time  for  the  parties  to  pay  the  amount; 
and  referred  to  the  case  oiRegina  v.  Hawdon  and  Others  {a), 
where  Lord  Denman  granted  a  similar  application. 

Patteson,  J. — You  may  take  a  month. 

Rule  absolute,  unless  the  costs  be  paid  in  a  month. 

(a)  1  Q.  B.  464. 
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Regina 

9. 

Sydberff 
and  Another. 


Ex  parte  Le  Cben. 

J^ASHLEV  mowed  for  a  rule  nisi  for  a  mandamus  to  A  mandamus 
the  vicar,  churchwardens,  and  parishioners  of  St.  Stephen,  ^ompcUho  ^ 
Coleman  Street,  in  the  city  of  London,  commanding  them  ^^^^»  church- 

•^  *^^  wardens,  and 

to  hold  a  vestry  meeting  for  the  purpose  of  electing  a  parishioners  of 
proper  person  as  organist,  or  to  admit  Miss  Le  Cren  into  meet  for  the 
tt-l  office.  ^  P-P-:; 

It  appeared  by  the  affidavits  in  support  of  the  motion,  organist  to  the 

although 
within  the  time  of  living  memory,  there  has  always  been  an  organist  who  has  been  paid  a 
stipend  out  of  the  church  rates. 

At  a  vestry  meeting  convened  for  the  purpose  of  electing  an  organist,  it  was  unanimously 
agreed  that  the  course  pursued  on  a  former  vacancy  should  be  followed,  namely,  that  a  com- 
mittee of  the  vestry  should  select  six  out  of  the  candidates,  who  should  perform  in  the  parish 
church  each  on  a  separate  Sunday,  and  that  one  of  those  six  should  be  elected  to  the  oflBce ; 
but  that  no  vote  given  for  any  other  than  one  of  the  six  candidates  should  be  received  :  Held, 
that  this  mode  of  proceeding  was  not  unreasonable,  and  that  the  Court  would  not  grant  a 
mandamus  to  admit  to  the  office  a  person  in  whose  favour  the  greatest  number  of  votes  had  been 
tendered,  but  who  was  not  one  of  the  six  candidates. 
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1844.        that  from  a  time  beyond  living  memory,  there  had  been 
-^^ ' 

Ex  parte 


^'^T^^     an  organist  for  the  parish  of  St.  Stephen,  who  had  been 


UiX  parte  ^  *  *         ' 

Le  Cren.  regularly  paid  a  fixed  salary  out  of  the  church  rates :  that 
in  the  event  of  a  vacancy  occurring,  the  candidate  for  the 
office  was  elected  by  the  rated  inhabitants  of  the  parish 
in  public  vestry,  by  a  shew  of  hands,  or  by  a  poll,  if 
demanded:  that  in  the  month  of  April,  1844,  a  vacancy 
having  occurred,  a  vestry  meeting  was  held  on  the  19th; 
at  which  it  was  agreed,  in  pursuance  of  the  precedent  of 
the  course  held  upon  a  former  vacancy  in  1827,  that  a 
committee  should  be  appointed,  who  should  reduce  the 
number  of  candidates  to  six ;  and  that  then  each  of  those 
six  should  perform  once  on  a  separate  Sunday,  and  then 
be  elected  by  shew  of  hands,  or  poll,  if  demanded.  The 
minutes  of  this  vestry  were  confirmed  at  a  subsequent 
meeting  duly  convened  and  held  on  the  20th  of  June,  and 
the  names  of  the  six  candidates  were  there  stated,  among 
whom  Miss  Le  Cren  was  not  included.  It  was  then  moved 
that  she  be  included ;  but  on  a  shew  of  hands,  the  motion 
was  lost  by  a  majority  of  fifty-three  against  twenty-one. 
A  written  demand  for  a  poll  on  her  behalf  was  then 
made.  A  poll  was  then  taken  for  the  other  five  candidates 
(one  having  withdrawn) ;  but  the  votes  offered  for  Miss  Le 
Cren  were  refused  to  be  recorded,  and  marked  only  as 
tendered.  On  the  close  of  the  poll,  the  candidate  who  had 
the  greatest  number  of  votes,  and  was  declared  to  be  duly 
elected,  had  only  seventy-six  votes ;  whilst  Miss  Le  Cren, 
the  votes  in  whose  favour  were  only  marked  as  tendered, 
had  eighty-three.  Miss  Le  Cren  had  since  offered  to 
perform  the  duties  of  organist,  but  had  been  denied ;  and 
a  demand  of  a  quarterns  salary  on  her  behalf  (a  sum  having 
been  voted  by  the  vestry  for  the  payment  of  the  organist) 
had  been  made  to  the  churchwardens  and  refused. 

Under  these  circumstances  it  was  submitted,  that  if  the 
Court  should  hesitate  to  grant  a  mandamus,  calling  upon 
the  vicar,  churchwardens,  and  parishioners,  to  admit  Miss 
Le  Cren  to  the  ofHce  of  organist;  yet  that  the  writ  might 
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properly  issue,  calling  on  the  vicar,  churchwardens,  and  1844. 
parbhioners,  to  proceed  to  the  election  of  an  organist.  Exparto 
Organs  are  not  of  very  ancient  date,  and,  therefore,  LkCrkk. 
authorities  are  not  likely  to  be  found  in  the  books  upon 
the  subject ;  but  analogous  decisions  are  found,  and,  it  is 
submitted,  that  the  major  part  of  the  inhabitants  may 
clearly  lay  a  rate  to  defray  the  expenses  incident  to  main- 
taining the  organ  and  paying  the  organist.  It  is  laid  down 
in  2  Roll  Abr.  tit  ''Prohibition,'^  (K),  pL  4,  «Si  le  pluis 
part  del  parishioners  d'un  parish  ou  la  sont  4  bells  agree 
que  la  serra  fait  un  fifth  bell,  et  ceo  font  accordant,  et  font 
un  rate  pur  payment  pur  luy ;  ceo  liera  le  meinder  parte 
del  parishioners  comentque  ils  ne  agree  al  ceo,  car  auterment 
ascun  obstinate  persons  poicnt  hinder  ascun  chose  intend 
et  que  est  fit  pur  le  ornament  del  Esglise:"  and,  in  the 
case  of  The  Churchwardens  of  SL  John  Margate  v.  The 
Parishionersy  Vicar,  and  Liliabitants  of  the  Same  (a),  a 
faculty  for  erecting  an  organ  was  held  to  be  good.  In  the 
present  case,  the  organ  has  been  erected  beyond  the  time 
of  living  memory.  If  the  erection  of  an  organ  be  a 
legitimate  expense,  to  be  paid  out  of  church  rates ;  surely 
the  expense  of  keeping  it  up,  and  paying  the  organist,  must 
be  so  too.  According  to  Prideaux^s  Duties  of  Church^ 
wardens,  pp.  176,  7,  ed.  1843,  a  charge  for  an  organist, 
as  part  of  the  church  rate,  is  valid,  if  sanctioned  by  a 
majority  of  the  vestry.  The  parishioners  who  pay  the 
salary  have,  therefore,  a  right  to  have  the  election  duly 
conducted.  In  the  present  case,  a  poll  has  been  sub* 
stantially  refused  to  Miss  Le  Cren ;  for,  although  the  votes 
in  her  favour  were  taken,  they  were  not  received  and 
treated  as  actual  votes,  but  marked  merely  as  votes  tendered. 
Miss  Le  Cren  had  the  majority  of  votes  in  her  favour  on 
that  occasion ;  and  it  cannot  be  denied  that  the  majority  of 
the  inhabitants  have  the  right  to  bind  the  rest,  and  that  a 
poll  is  an  incident  to  the  election  of  every  parish  office ; 

(a)  1  Hagg.  C.  R.  198. 
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1844.  Campbell  v.  Maund{a)y  Regina  v.  The  Rectory  Sfc.  of  Lam- 
Ex^arte  ^^  (*)»  Regina  v.  7%e  Vestrymen^  Sfc.  of  St  Pancras  (c). 
Le  Cren.  Here  the  will  of  the  majority  of  the  electors,  who  were  in 
fiivour  of  Miss  Le  Cren,  has  been  disregarded,  and  the 
election  is  consequently  void.  [Pattesoriy  J. — ^Thc  difficulty 
that  I  feel  is,  whedier  the  office  of  an  oi^anist  be  an  office 
known  to  the  common  law.  Whether,  even  if  it  be  con- 
ceded that  the  expenses  may  be  paid  out  of  a  rate,  the 
parishioners  may  not,  if  they  choose,  refuse  to  have  an 
organist  at  all.]  At  all  events  those,  who  by  the  existing 
arrangements  are  liable  to  pay  the  salary,  are  entitled  to 
rote  in  the  election.  Although  the  place  of  oi^ganist  be 
not  in  strictness  what  Lord  Coke  would  have  termed  an 
office ;  yet  the  Court  will  not,  on  that  account,  refuse  to 
grant  a  mandamus;  Regina  v.  The  Governors  of  the  Dar^ 
Kngton  Grammar  School  {d).  There  the  Court  granted  a 
mandamus  to  the  governors  of  a  foundation  school  to  rein- 
state a  schoolmaster,  who  was  an  officer  removable  by  the 
terms  of  the  charter,  **  at  their  sound  discretion ;"  and  the 
question  is  now  pending  on  the  validity  of  the  writ,  in  the 
Court  of  Exchequer  Chamber  (e). 

Cur.  adv.  vuU. 

Pattesok,  J. — ^This  was  an  application  for  a  mandamus 
to  the  vicar,  churchwardens,  and  parishioners  of  St  Stephen^ 
Coleman  Street,  to  proceed  to  the  election  of  an  oi^ganist, 
or  to  admit  Miss  Le  Cren  into  that  office. 

On  looking  at  the  authorities,  I  cannot  find  any  which 
go  the  length  of  saying  that  I  can  issue  such  a  writ  for  the 
election  of  an  organist  The  utmost  that  Lord  StoweU 
decided  in  the  case  of  The  Churchwardens  of  St.  John^s 
Margate  v.  The  ParishionerSy  Vicar y  and  Inhabitants  of  the 

(a)  5  A.  &  E.  665|  See  S.  C.  4  P.  «c  D.  ^,  note  {h). 

1  N.  &  P.  65S.  (d)  Not  yet  reported. 

ib)  8  A.  &  £.  356 ;  See  S.  C.  (e)  Judgment  has  since  been 

3  N.  &  P.  416.  given  for  the  defendants  in  that 

(c)  11  A.  &  E.  15 ;  See  S.  C.  case. 
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Same  (a)  was,  that  he  would  grant  a  faculty  for  creeling        1844. 
an  oi^an^  because  the  majority  of  the  parishioners  might      Exparto 
direct  a  rate  for  keeping  it  up,  and  paying  the  organist      Le  Cren. 
That  is  the  utmost  extent  to  which  that  case  goes,  and  I 
cannot  find  that  the  other  authorities  carry  it  any  further. 
I  therefore  think  it  is  impossible  that  a  mandamus  should 
go  to  the  inhabitants  generally,  to  elect  an  organist.     The 
only  case  I  have  found  in  which  a  writ  was  issued  to  the  in- 
habitants at  large  is  Bex  v.  fVix  (ft).    There  the  parishioners 
were  commanded  to  meet  and  elect  churchwardens,  but 
that  is  a  very  dififerent  matter,  and  I  can  find  no  case  which 
says  that  the  Court  can  issue  a  mandamus  for  a  purpose 
like  the  present 

In  this  case,  it  is  true,  that  there  has  been  firom  time  to 
time  a  vote  for  the  expenses  of  the  organist  out  of  the 
church  rate ;  but  I  see  nothing  to  prevent  the  parishioners 
from  rescinding  their  appointment  of  organist,  and  deter- 
mining for  the  future  to  have  none. 

With  respect  to  the  other  alternative  of  the  motion,  I  do 
not  think  this  is  a  case  in  which,  even  if  I  had  the  power, 
I  ought  to  interfere.  The  facts  appear  to  be,  that  at  the 
first  vestry  meeting  a  committee  was  appointed  to  reduce 
the  number  of  candidates  to  six,  and  that  each  of  those  six 
should  perform  the  service  on  a  separate  Sunday.  Sixty 
candidates  offered  themselves,  and  they  were  reduced  by 
the  committee  to  six.  Miss  Le  Cren  was  not  amongst  the 
six.  It  appears  that  one  afterwards  retired.  At  a  subse- 
quent meeting  of  the  vestry,  the  minutes  of  the  former 
meeting  at  which  this  resolution  was  carried  unanimously, 
were  confirmed  without  objection;  and  then  an  election 
took  place,  confined,  it  is  true,  to  those  five;  and.  the 
successful  candidate  declared  duly  elected.  I  collect 
fix>m  the  affidavits  that  this  was  the  mode  of  proceeding 
adopted  on  the  occasion  of  the  last  vacancy.  I  cannot 
see  that  this  was  an  unreasonable  mode  of  conducting  the 
election;  or  that  it  was  not  competent,  under  such  an 

(a)  1  Hagg.  C.  R.  198.  {b)  2  B.  &  Ad.  197. 
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arrangement,  to  say  that  no  votes  should  be  given  for  any 
but  the  six  selected  candidates,  and  to  declare   that  the 
Le  Cren.     votes  given  for  any  other  person  were  thrown  away. 

Rule  refused. 


Ex  parte 
:Cr 


MTagqart  v.  Wedderburn. 

To  a  writ  of  M.  HIS  was  a  rule  calling  on  the  sheriff  of  Yorkshire  to 
gent  the  sheriff  shew  causc  why  his  return  to  a  writ  of  allocatur  exigent 
returned,  that    iggQed  in  the  abovc  cause,  should  not  be  quashed,  and  an 

at  his  county  '  . 

Court  held  at,    attachment  be  issued  against  him  for  his  contempt  in  having 

&c.,mandfor  ,  .        ^  . 

the  county  of,    made  an  msumcient  return. 

Aeiald  a!^W.       The  writ  of  allocatur  exigent  which  had  been  issued  in 

was  the  fifth      ^^  above  causc,  was  dated  the  31st  of  January,  1844,  and 

time  demanded  j^  ' 

and  did  not  was  in  the  usual  form,  and  returnable  on  the  8th  of  May, 
S^bewliso    1844.     The  sheriff  had  made  the  following  return : 

her  Majesty's 

coroners  of  the 

said  county  "  By  virtuc  of  this  writ  to  me  directed,  at  my  county 

of  them  was  Court,  held  at  the  Castle  of  York,  in  and  for  the  county 

tTlh^ll^  of  York,  on  Wednesday  the  21st  day  of  February,  in  the 

mand  so  made  geventh  year  of  the  reign  of  our  Sovereign  Lady  Victoria, 

judgment  of  by  the  grace  of  God  of  the  United  Kingdom  of  Great 

out  law  rT  

against  the  Britain  and  Ireland,  Queen,  defender  of  the  Faith,  the 
wfdd"r^1?n'  within  named  Augustus  Wedderburn  was  the  third  time 
could  not  be      demanded  and  did  not  appear:  and  at  my  county  Court 

pronounced,  '■  ^  j  */ 

«rc.  Held,  held  at  the  Castle  of  York,  in  and  for  the  county  of  York, 
was  bad.^^  "™  ^^  Wednesday  the  20th  day  of  March,  in  the  year  above 
said,  the  said  Augustus  Wedderburn  was  the  fourth  time 
demanded  and  did  not  appear:  and  at  my  county  Court, 
held  at  the  Castle  of  York,  in  and  for  the  county  of  York, 
on  Wednesday  the  17  th  day  of  April,  in  the  year  above 
said,  the  said  Augustus  Wedderburn  was  the  fifth  time 
demanded  and  did  not  appear :  and  because  her  Majesty's 
coroners  of  the  said  county  were  and  each  of  them  was 
absent  on  the  said  fifth  demand  so  made  as  aforesaid,  judg- 
ment of  outlawry  against  the  said  Augustus  Wedderburn 
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could  not  be  pronounced:  and  there  will  not  be  another        1844. 


u 


county  Court  held  in  and  for  my  said  county  until  the    m'Taooabt 
15  th  day  of  May  in  the  year  above  said,  being  after  the  _.     "• 
day  of  the  return  of  this  writ** 

**  The  Answer  of  Timothy  Hutton,  Esq., 
"  Sheriff." 

The  affidavits  in  opposition  to  the  present  motion  set  out 
a  writ  of  allocatur  proclamations,  dated  the  31st  of  January, 
1844,  and  returnable  also  on  the  8th  of  May,  1844.  They 
also  shewed  that  the  sheriff  had  been  unable  to  affix  copies  of 
one  of  the  proclamations  to  the  church  door,  &c.  one  month 
at  least  before  the  quinto  exactus,  as  required  by  the  act  of 
Parliament;  because  the  writ  was  only  handed  over  to  him 
by  the  previous  sheriff  on  his  going  out  of  office  on  the 
21st  of  February,  1844,  and  the  first  county  Court  which 
the  present  sheriff  held  afterwards,  and  at  which  he  made 
the  first  proclamation  under  the  writ  of  allocatur  procla- 
mations, was,  on  the  20th  of  March,  consequently  less  than 
a  month  before  the  quinto  exactus,  which  was  the  17th  of 
April.  The  affidavits  also  stated  that  the  sheriff  had  given 
notice  to  the  coroner  to  appear,  who  had,  however,  neg- 
lected to  do  so. 

Cromptan  shewed  cause,  and  contended,  first,  that  no 
writ  of  attachment  would  lie  against  the  sheriff,  as  even 
supposing  the  return  to  be  bad,  the  plaintiff  had  not  sus- 
tained any  damage  by  his  default  in  this  respect;  the  rest 
of  the  proceedings  being  void  by  reason  of  the  defect  dis- 
closed in  the  affidavits  (a).  Secondly,  he  submitted  that  the 
return  was  in  substance  good.  The  return  is,  that  no 
judgment  of  outlawry  could  be  pronounced  by  reason  of 
the  coroners  being  absent  on  the  quinto  exactus.  This  is 
the  only  return  that  the  sheriff  could  in  truth  make.     It  is 

(a)  He  cited  Taylor  v.  Waters,      ment  is  omitted,  rs  the  Court 
2  B.  &  C.  353 ;  See  S.  C.  3  D.  &      gave  no  judgment  on  it. 
R.  575.    This  part  of  the  argu- 

VOL.  IL  P   P  D.    &   L. 
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1844.        not  a  part  of  his  daty  to  pronounce  jadgment  of  oat- 
M'Taogabt    ^^^'^'    I^  ^  f^^  ^®  coroner  of  the  county  to  do  so, 
^      '!  and  it  is  so  laid  down  in  Jervis  on  Coroners,  p.  35.     In 

Watson  on  Sheriffs^  p.  157,  it  is  said,  ^'the  sheriff  may 
return  (if  the  &ct  be  so)  that  the  coroners  were  absent,  or 
that  only  one  coroner  was  there,  who  refused  to  pronounce 
the  outlawry:"  and  for  this  position,  Dalton  on  Sheriffs, 
p.  240,  is  cited.  On  referring  to  that  work,  the  form  is 
g^ven  which  is  very  similar  to  the  one  now  used :  **  Et  quod 
ob  defect  J.  W.  and  W.  R.  coron.  Dom.  regis  comitat 
prsedict  ulterius  procedere  non  potuL**  The  coroner  is  an 
officer  of  this  Court  as  much  as  the  sheriff;  and  this  motion 
should  have  been  to  fine  the  coroner  for  not  attending, 
instead  of  seeking  to  attach  the  sheriff.  In  Jervis  on 
Coroners,  p.  36,  it  is  said,  that  *^  one  of  the  coroners  must 
be  personally  present  at  the  county  Court  If  he  fidl  to 
attend,  he  is  liable  to  fine  and  imprisonment" 

Pashley,  contrL  It  is  not  disputed  that  the  coroner  alone 
could  give  the  judgment  It  is  one  of  the  many  things  which 
the  coroner  was  to  record :  Britton  *  de  Coroners,^  fol.  3,  b ; 
**  Nous  volons  que  coroners  soient  en  chescun  countie" — 
"a  porter  record  de  plees  de  nre  corone," — "et  de  out- 
lagaries."  Termes  de  la  Ley.  tit  "  Utlary^  The  statute 
33  Hen.  8,  c.  13,  plainly  shews  the  uniform  course  that  such 
judgments  are  given  by  the  coroner.  For  that  statute,  in 
appointing  coroners  for  Cheshire,  seems  but  declaratory  of 
the  duties  performed  by  them  in  other  counties ;  and  it 
expressly  declares  that  the  coroners  so  to  be  appointed  shall 
be  bound  to  sit  with  the  sheriff  at  his  shire  Court  "  to  give 
judgments  upon  outlawries,  and  to  do  all  other  things  as 
appertaineth."  It  follows  that  the  coroners  may  so  conduct 
themselves,  either  by  negligence  in  not  attending  to  perform 
their  duty,  or  by  refusing  to  give  the  judgment  when 
present,  as  fiiUy  to  exonerate  the  sheriff.  But  this  return 
names  no  supposed  defftulter,  and  does  not  give  the  plaintiff 
any  right  to  apply  to  the  Court  against  any  coroner.     The 
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several  forms  given  in  DaUon  an  Sheriffs^  p.  240,  to  which 

reference  has  been  made,  are  all  distingubhable.     The  first 

of  those  returns  is  **  Et  quod  ob  defect  J.  W.  and  J.  R.,  _     »• 

Wedderbven. 
coron.  dom.  regis  comitat  prsedict.  ulterius  procedere  non 

potuL"  There  the  sheriff  returns  and  records  in  direct 
terms  the  default  of  two  coroners  whom  he  names,  and  so 
gives  the  party  a  remedy  against  those  who  were  in  default. 
DaltofCs  observation  on  the  return  is  ''And  then  upon 
this  return  the  coroners  will  be  fined  for  every  writ,  unless 
they  can  make  a  good  excuse."  The  second  form  in 
Dalton  equally  fidls  to  justify  the  present  return.  It  is, 
that  ''J.  M.  et  J.  G.  coronator.  dom.  regis  com.  praed. 
solemniter  exacti  non  venerunt ;"  and  it  concludes  that  he, 
the  sheriff,  ''ob  eorum  defectum  ulterius  ibidem  procedere 
non  potuit"  So  in  the  other  instances  there  given;  in 
one  the  coroner  refused  to  give  judgment;  in  another, 
sufficient  time  for  holding  the  fifth  county  Court  had  not 
elapsed  before  the  return  of  the  exigent :  in  the  last,  the 
sheriff  shews  that  it  was  impossible  to  give  a  judgment  of 
outlawry.  In  all  die  others,  he  names  the  individual  de- 
faulters in  his  return.  The  omission  to  name  the  coroners 
who  made  default  is  a  fatal  objection. 

There  are  several  other  fatal  defects  in  this  return.  It 
states,  that  the  coroners  were  "  absent  on  the  fifUi  demand.** 
How  absent,  whether  from  home  or  from  the  Court,  is  not 
stated ;  absent  is  a  word  of  relation :  "  absens  absentem 
auditque  videtque  :**  and  its  meaning  is  wholly  undefined 
here.  Again, "  on  "  the  fifth  demand:  what  does  "  on"  mean? 
The  Court  said  in  Reg.  v.  Brownhw  (a),  with  reference  to 
the  words  "instantly  died,"  that  they  did  not  know  what 
was  meant  by  "instantly:"  "possibly  five  minutes,  or  an 
hour,  some  time  on  the  succeeding  day,  or  even  a  longer 
time."  "  On  the  fiflh  demand,"  is  equally  indefinite  as  to 
time.  Even  "  immediately,"  may  mean  after  a  lapse  of  several 

(a)  11  A.  &  E.  119,  127  ;  See  S.  C.  3  P.  &  D.  52 ;  8  Dowl.  157. 
p  p  2 


Wbdde&buem. 
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1844.  hours;  Thompson  v.  Oibsan{a)y  Page  v.  Pearcelb).  Again, 
M*Taggaat  ^®  phrase  **  A«*  Mqjestj/s  coroners"  is  wholly  uncertain. 
The  words  **  her  Majesty"  may  mean  the  Queen  Dowager, 
or  some  other  royal  person.  The  phrase  itself  "  Majesty," 
as  applied  to  an  earthly  Sovereign,  is  hardly  known  to  the 
law.  Queen  Elizabeth's  courtiers  spoke  of  their  Sovereign 
as  her  Highness.  In  a  return  to  an  exigent,  the  greatest 
certainty  being  required,  the  Sovereign  ought  to  be  named. 
Many  instances  are  given  in  RolL  Abr.  tit.  **  Utlagarie^ 
error  utlagarie.^  The  words  "  anno  regni  domini  nostri 
Jacobi/'  &c.,  omitting  the  word  ''regis,"  was  held  bad;  lb. 
pL  6.  A  return  "  anno  44  reginae"  omitting  '*  Elizabethas,** 
was  held  bad ;  lb.  pL  7 ;  although  the  Courts  take  judicial 
notice  of  the  duration  of  each  reign,  and  there  was  only 
one  Queen,  Elizabeth,  who  had  reigned  for  forty-four 
years  in  England.  The  strict  rule  in  these  matters  was 
acted  on  in  Rex  v.  Wilkes  (c).  In  Fitzherb.  Abr.  tit. 
"  Errours^^  pL  57,  the  following  case  is  cited :  •  "  Home 
utlag.  de  felon,  assign,  pour  errour  que  al  cap.  ag.  vers  luy 
le  vie.  ret  qd  non  invenit,  ou  il  dubt  av.  ret  qd  non  est 
inventus,  &  ce  fuit  aiudg.  pur  errour."  And  in  a  recent 
and  somewhat  similar  case,  the  Court  of  Exchequer  held 
that  a  return  was  bad,  and  made  absolute  a  rule  for 
attaching  the  sheriff,  where,  in  his  return  to  a  ca.  sa.,  the 
sheriff  stated  that  the  defendant  was  not  to  be  founds  instead 
of  was  not  foundy  in  his  bailiwick ;  Rex  v.  Sheriff  of  Kent  {d). 
That  case  is  a  strong  authority  to  shew  that  this  writ  of 
attachment  should  absolutely  ga 

Patteson,  J. — It  would  seem  from  the  authorities  which 
have  been  cited,  that  the  coroner's  neglecting  to  attend  the 
Court  is  a  sufficient  excuse  for  the  sheriff,  if  that  &ct  be 
properly  stated  in  the  return.     But  here  the  return  does 

(a)  8  M.  &  W.  281  ;  See  S.  C.  (c)  4  Bunr.  2627. 

9  Dowl.  717.  (d)  2  M.  &  W.  316 ;  See  S.  C. 

(A)  8  M.  &  W.  ^11 ;  See  S.  C.  5  Dowl.  451. 
9  Dowl.  815. 
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not  name  the  coroners,  or  state  any  neglect  on  their  part        1844. 
to  attend.     It  merely  states,  that  "  because  her  Majesty's    M»TAooAmT 
coroners  of  the  said  county  were  and  each  of  them  was  __      '. 
absent  on  the  said  fifth  demand,  judgment  of  outlawry 
against  the  said  Augustus  Wedderbum  could  not  be  pro- 
nounced.** Why  does  it  not  say  that  they  were  the  coroners 
'^of  our  Lady  the  Queen,"  or  give  their  names?    I  think 
the  return  b  informal,  but  the  sheriff  may  have  leave  to 
amend,  on  payment  of  costs. 

Rule  accordingly  (a). 

(a)  The  permission  to  amend  in  point  of  fact  made,  at  an 
was  only  at  to  the  formal  part  of  arrangement  was  come  to  b«- 
the  return.    No  amendment  was      tween  the  parties. 


5S2 


COURT  OF  COMMON   PLEAS- 

IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


^^**'  .  MuMHERY  V.  Paul. 


SblithT^  Case.     That  before  and  at  the   time  of  committing 

oommHting  the  the    grievances    hereinafter    mentioned^    the    defendant 

STddRradiuit '  corri^  on  the  trade  and  business  of  a  potatoe  salesman, 

WiCiMs  u  &c  *^  *  messuage  and  premises  situate  and  being,  &c,,  and 

•t  a  mesiiiage  was  possessed  of  a  lease  of  the  said  messuage  and  pre- 

and  was  Doa.  mises  for  a  certain  term  of  years,  to  wit,  twenty-one  years 

lease  of  the  ^^™  ^^®  ^^^^  ^^7  ^^  March,  in  the  year  of  our  Lord 

■aid  metsoa^,   1827,  and  was  also  possessed  of  certain  fixtures  then  fixed 
and  of  certain  ,        .         . 

fixtures  and  and  bemg  in  and  upon  the  said  messuage  and  premises, 

trade  therein  ^^^^  of  a  horse,  cart,  van^  utensils  in  trade,  goods   and 

Sbatfherwipon  c^^^^®^*     -^.nd  thereupon  heretofore,  to  wit,  on,  &c,  the 

the  plaintiff,  plaintiff,  at  the  request  of  the  defendant,  bargained  with 

of  the  defend,  the  defendant  to  buy  of  him  his  interest  in  the  said  lease, 

w°itbth?de.  ^^^  ^^^  ^^^  fixtures,  horse,  cart,  van,  utensils  in  trade, 

the^'ood*'ll"^  goods  and  chattels,  as  also  the  goodwill  of  the  said  trade 

of  the  business,  and  business,  at  and  for  a  certain  price  and  sum  of  money, 

of  the  house  to  wit,  70021     And  the  defendant  by  then  falsely,  fi:Budu- 

ture^&c^^and  ^®^%»  ^^^  deceitfully  pretending  and  representing  to  the 

that  the  de.  plaintiff  that  the  amounts  received  for  commission  in  the 

fendant,  by         '- 

falsely  and 

fraudulently  pretending  and  representing  that  the  net  profits  of  the  business  amounted  to,  &c., 

sold  the  business,  &c  to  the  plaintiff,  and  the  plaintiff  then  paid  for  the  same  the  sum  of,  &c. ; 

whereas  in  truth,  the  net  profits  of  the  business  amounted  to  a  much  less  sum,  to  wit,  &c. 

Plea,  not  guilty :  Held,  after  verdict,  that  upon  these  pleadings  the  defendant  might  dispute 

the  fact  of  the  representation  being  made,  as  well  as  its  falsity. 
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course  of  the  said  business  had  been  and  were  at  the  rate  1844. 
of  900L  a-year,  and  that  the  net  profits  of  the  said  business 
had  been  and  were  at  the  rate  of  5002.  a-year^  then  bar- 
gained for  and  sold  to  the  plaintiff  the  said  lease,  fixtures, 
horse,  cart,  van,  utensils  in  trade,  goods  and  chattels,  and 
the  said  goodwill,  at  and  for  the  said  sum  of  700/.  And 
the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, paid  the  defendant  for  the  same  the  said  sum  of  7002,, 
that  is  to  say,  by  then  paying  to  the  defendant  the  sum  of 
400i,  and  by  then  delivering  to  the  defendant  three  pro- 
missory notes  in  writing,  each  made  by  the  plaintiff  and 
Thomas  Mummery,  and  dated  the  27th  day  of  May,  in  the 
year  of  our  Lord  1842,  and  payable  to  the  order  of  the 
defendant;  one  for  the  payment  of  the  sum  of  lOSL  I5s., 
at  nine  months  after  the  date  thereof;  one  other  for  the 
payment  of  the  sum  of  1067.  5«.,  at  fifteen  months  after  the 
date  thereof;  and  the  other  for  the  payment  of  the  sum  of 
107/.  10^.,  at  eighteen  months  aft;er  the  date  thereof. 
Whereas  in  truth  and  in  fact,  the  amounts  received  for 
commission  in  the  course  of  the  said  business,  had  not  been 
nor  were  at  the  rate  of  900/.  a-year;  but  had  been  and 
were  much  less,  to  wit,  40021  a-year :  and  whereas  in 
truth  and  in  fact,  the  net  profits  of  the  said  business  had 
not  been  nor  were  at  the  rate  of  500/.  a-year,  but  had 
been  and  were  much  less,  to  wit,  SOL  a-year;  as  the  de- 
fendant, at  the  time  of  making  the  said  ftdse  and  deceitful 
representation,  well  knew.  And  the  defendant,  by  means 
of  the  premises  on  the  day  and  year  aforesaid,  falsely  and 
firaudulently  deceived  the  plaintiff  in  the  said  sale;  and 
thereby  the  said  lease,  fixtures,  horse,  van,  cart,  utensils  in 
trade,  goods  and  chattels,  trade  and  business,  have  become 
and  are  of  no  use  or  value  to  the  plaintiff ;  and  the  plain- 
tiff hath  sustained  great  trouble  and  expense,  to  wit,  an 
expense  of  200/.  in  and  about  carrying  on  the  said  trade 
and  business,  and  endeavouring  to  dispose  of  the  same ; 
and  hath  been  prevented  firom  earning  his  livelihood,  and 
from  acquiring  divers  great  gains  and  profits  which  he 
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1844.        might  and  otherwise  would  have  acquired,  for  a  long  time, 
^JJJJ^JIJ^     to  wit,  from  thence  hitherto,  during  all  which  time  he  the 
»•  plaintiff  has  been  and  was  necessarily  employed  in  carrying 

on  the  said  trade  and  business^  and  endeavouring  to  dispose 
of  the  same. 
Plea,  not  guilty ;  whereupon  issue  was  joined. 
This  cause  was  tried  at  the  sittings  after  Trinity  Term 
last,  before  Tindaly  C.  J.  Upon  the  trial,  it  appeared  that 
his  Lordship  had  left  it  to  the  jury  to  say,  first,  whether 
the  defendant  made  the  representations  mentioned  in  the 
declaration ;  and  secondly,  whether,  supposing  that  he 
made  them,  he  knew  them  at  the  time  to  be  false.  After 
verdict  for  the  defendant ; 

Shee^  Serjt,  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction (a).  By  Reg.  Gen.,  H.  T.,  4  Wm.  4,  pt  2,  r.  IV., 
*^  in  actions  on  the  case,  the  plea  of  not  guilty  shall  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  committed  by  the  defendant,  and  not 
of  the  facts  stated  in  the  inducement,''  &c.  Here,  it  is 
submitted,  the  representation  made  by  the  defendant  is 
merely  matter  of  inducement  to  the  wrong  complained  of^ 
namely,  the  falsity  of  the  representation.  It  is  true  that 
there  is  a  case  at  nisi  prius  of  Spencer  v.  Dawson  (6),  where 
Mr.  Baron  Parke  is  reported  to  have  ruled,  that  in  an 
action  on  a  warranty  of  a  horse,  the  plea  of  not  guilty  put 
in  issue  not  only  the  soundness,  but  the  warranty;  and 
another  case  also  in  the  same  reports,  of  Mash  v. 
Densham  (c),  where  Mr.  Baron  Alderson  allowed  an 
amendment  of  the  alleged  misrepresentation  in  an  action 
on  a  warranty  of  a  horse,  where  the  only  plea  was  not  guilty. 
But  in  the  case  of  Taverner  v.  Little  (<f),  which  is  a  leading 
case  on  this  subject,  and  in  which  all  the  former  cases  were 

(«)  The  motion  was  also  made  (6)  1  M.  &  Rob.  552. 

on   the    ground  of   the  verdict  (c)  Id.  p.  442. 

beinpr  against  evidence ;  and,  on  (ji)  5  Bing.   N.   C.  678  ;    See 

this  latter  ground,  a  rule  nisi  was  S.  C.  7  Scott,  796. 
obtained. 
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reviewed,  it  was  held,  that  in  case  against  the  defendant        1844. 

for  negligently  driving  his  cart  and  horse  against  plaintiff's     mummeey 

horse,  the  defendant  could  not,  under  the  plea  of  not  «»• 

guilty,  shew  that  he  was  not  the  person  driving,  and  that 

the  cart  did  not  belong  to  him.     [Tindalj  C.  J. — In  that 

case  there  was  a  distinct  and  separate  allegation  that  the 

defendant  was  possessed  of  the  cart  and  horse.     Here  the 

representation  is  part  of  the  wrongful  act     If  it  had  been 

laid  in  the  declaration  as  inducement,  then  the  argument 

might  have  had  some  weight.]  It  is  submitted,  that  the  object 

of  the  pleading  rules  being  to  acquaint  the  parties  with  the 

points  which  will  be  really  contested ;   it  is  within  the 

purview  and  intent  of  those  rules,  that  the  plaintiff  should 

know  whether  the  defendant  means  to  deny  the  fact  of  the 

representation,  or  its  falsity.  [Maule,  J. — Where  the  action 

is  for  a  nuisance,  by  carrying  on  an  offensive  trade,  the  rule 

says,  the  plea  of  not  guilty  shall  operate  as  a  denial  that 

the  defendant  carried  on  the  trade  '^  in  such  a  way"  as  to 

be  a  nuisance,  &c.     That  shews  that  it  would  put  in  issue 

both  the  (]uestions ;  whether  the  defendant  carried  on  the 

trade,  and  whether  it  was  a  nuisance.] 

TiNDAL,  C.  J. — ^I  can  see  no  ground  for  the  objection 
sought  to  be  raised.  As  I  read  the  declaration,  both  the 
act  done  and  the  representation  are  parts  of  the  wrongful 
act  complained  of.  The  present  case  is  perfectly  dis- 
tinguishable from  those  where  facts  are  stated  simply  by 
way  of  inducement. 

CoLTMAN,  J. — I  think  the  present  case  is  similar  to  the 
case  of  slander ;  where  the  plea  of  not  guilty  operates  as 
a  denial  of  speaking  the  words,  and  of  speaking  them 
maliciously,  and  in  the  sense  imputed. 

Rule  refused,  on  the  ground  of  misdirection ;  but 
granted  as  against  evidence  (a). 

(a)  See  Dunford  and  Others  v.  Trattles,  ante,  vol.  1,  p.  554 ;  S.  C. 
12  M.&  W.  529. 
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Beckett  v.  Bradley. 

Inooveiuuit  OoVENANT.  The  declaration  stated,  that  whereas, 
demising  the  heretofore,  and  at  the  rime  of  the  making  of  the  deed 
^^  A^"  hereinafter  mentioned,  ijpLe  plamtiff  was  a  member  of  the 
on  fwjmeDt  of  North  Midland  Railway  Company,  and  as  such  was  pos- 

ft  ocftein  ftnniiftl 

rant,  the  de.     sessed  oi^  or  entitied  to,  certain  shares  therein,  to  wit, 

aS'Sw^duS^  equivalent  to  twenty  shares  of  lOOL  in  amount,  with  the 

MMffld'nr^      dividends   payable   thereupon    half-yearly,  or  otherwise, 

entitled  to        when  and  as  the  same  should  be  thereafter  declared  and 

shmres,  and^^  made  by  the  said  company.     And  whereas  also,  hereto- 

^mi^^      fore,  and  before  the  commencement  of  this  suit,  to  wit, 

pordonscif^  on  the  20th  of  November,  1841,  by  a  certain  deed  pur- 

ftlso  recited      porting  to  be  an  indenture,  bearing  date,  &c.,  and  made 

tiff  was^MM^'^*  between  the  plaintiff  of  the  one  part,  and  the  defendant  of 

rS*^   liM«8)  ^®  other  part  (profert)  it  was  recited,  that  the  plaintiff,  at 

and  the  de-     '  the  time  of  the  making  of  the  said  deed,  was  a  member  of 

nanttopaythe  the  North  Midland  Railway  Company,  and  as  such  was 

jjj^^  ^         possessed  of,  or  entitied  to,  certain  shares  therein,  equivalent 

breach  of  tha   iq  twenty  shares  of  lOOi  each  in  amount,  with  the  dividends 

covenant.  The 

deed  was  set     payable  thereupon  half-yearly  or  otherwise,  when  and  as 

The^efendant  ^^^  same  should  be  thereafter  declared  and  made. by  the 

STp^Sff      ^^  company.     And  it  was  therein  also  recited,  that  the 

watnotpoa-     plidntiff  had  agreed  with  the  defendant  to  demise  to  him 

tested  of  or 

entitled  to  the  for  the  term  of  ten  years,  to  be  computed  from  the  1st  of 
upon  special  *^^7  ^^^°  ^^^  P^^  ^^  dividends  to  be  declared  and  made 
^dTndant*  ^IP^^  ^^^  ^^  shares  within  the  said  term,  after  the  day  of 
was  ettopped  the  date  of  the  said  deed,  at  and  under  the  reserved  and 
from  pleading  yearly  rent  of  lOOLy  payable  half-yearly,  and  under  and 
J^^J^^JJ^'^f '  subject  to  the  proviso,  covenants,  stipulations,  and  agree- 
ing the  inde-    mcuts  thereinafter  contained.    And  it  was  by  the  said  deed 

pendent  sub-  •  i     i 

stantive  aiie.  Witnessed,  that  m  pursuance  and  performance  of  the  said 
SdvaUon  °  agreement,  and  for  carrying  the  same  into  effect,  and  also 
tiffwalT  ^**^'  ^^  consideration  of  the  yearly  rent,  covenants  and  agree- 
sosted  of  the 

shares ;  and  that  it  was  not  necessary  to  reply  the  estoppel,  which  tufficientlr  appeared  upon 
the  pleadings. 
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ments  thereinafter  reserved  and  contained,  and  by  the  1844 
defendant,  his  executors,  administrators,  and  assigns,  to  be 
respectively  paid,  done,  and  performed,  she,  the  plaintiff, 
had  demised  and  set,  and  by  the  said  deed  did  demise  and 
set  unto  the  defendant,  his  executors,  administrators,  and 
assigns,  all  such  dividends  as  should,  from  and  after  the 
date  and  execution  of  the  said  deed,  during  the  term  of 
ten  years  thereinbefore  and  thereinafter  mentioned,  arise, 
accrue,  be  made,  declared,  or  grown  due  or  payable  half- 
yearly,  or  otherwise,  from,  upon,  or  in  respect  of  twenty 
shares  of  lOOL  each  in  amount,  in  the  said  undertaking  or 
concern  of  the  North  Midland  Railway  Company,  and  all 
the  power  and  authority  of  the  said  plaintiff  to  demand, 
recover,  and  receive  and  give  effectual  acquittances,  re- 
leases, and  discharges  for  the  same  dividends,  and  every  or 
any  of  them ;  to  hold  the  same  for  the  term  of  ten  years, 
from  the  1st  of  July  then  last  past :  yielding  and  paying 
therefore,  during  the  said  term,  unto  the  plaintiff,  her 
executors,  administrators,  or  assigns,  the  clear  yearly  rent 
or  sum  of  100/.  of  lawful  English  money,  by  two  equal 
half-yearly  payments,  on  the  12th  day  of  February,  and 
the  12th  day  of  August  in  each  and  every  year,  without 
deduction  or  abatement.  The  declaration  set  out  a  proviso 
in  the  deed,  that  if  the  said  yearly  rent  or  sum  of  1002.,  or 
any  part  thereof,  should  be  in  arrear  or  unpaid  by  the 
space  of  thirty  days,  it  should  be  lawful  for  the  plaintiff, 
her  executors,  administrators,  or  assigns,  to  re-enter  to  the 
said  dividends,  and  the  same  to  have  again,  receive,  retain, 
repossess,  and  enjoy,  as  in  her  and  their  former  estate,  and 
thereupon  and  from  thenceforth  to  vacate  and  determine 
the  said  deed,  or  to  take  and  give  credit  in  account  for  the 
amount  of  the  dividends,  when  and  as  the  same  should  be 
received,  or  otherwise  to  act  in  the  premises  as  to  the 
plaintiff,  her  executors,  administrators,  or  assigns,  should 
seem  meet  The  declaration  then  proceeded  to  set  out  a 
covenant  by  the  defendant  to  pay  the  said  rent,  and  alleged 
a  breach  of  that  covenant. 
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1844.  The  deed  was  set  out  upon  oyer. 

The  defendant  pleaded  that  the  plaintifl;  at  the  time  of 
the  making  of  the  said  deed,  in  the  said  declaration  men- 
tioned, was  not  possessed  of,  or  entitled  to,  shares  in  the 
North  Midland  Railway  Company,  equivalent  to  twenty 
shares  of  lOOL  in  amount,  with  the  dividends  payable 
thereupon,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause  that  the  defendant 
was  estopped  by  the  deed  from  pleading  the  above  plea ; 
and  also  that  the  plea  attempted  to  put  in  issue  matter  of 
inducement  not  in  any  way  connected  with,  or  forming 
part  of,  the  ground  of  action ;  and  also  that  the  matter  on 
which  the  defendant  attempted  to  take  issue  was  immaterial. 
Joinder  in  demurrer. 

Channelly  Serjt,  to  support  the  demurrer.  The  substance 
of  this  contract  is  an  undertaking  to  farm  shares  in  the 
North  Midland  Railway  Company  for  ten  years,  at  a 
certain  specified  rent,  and  the  deed  which  is  set  out  on 
oyer  shows  a  regular  demise  of  the  dividends  to  accrue 
from  those  shares,  with  a  proviso  for  the  determination  of 
the  demise  if  the  rent  be  not  duly  paid.  This,  therefore, 
is  the  ordinary  case  of  lessor  and  lessee,  and,  consequently, 
the  lessee  is  estopped  firom  disputing  his  lessor's  title.  It 
was  unnecessary  for  the  plaintiff  to  allege  in  the  intro- 
ductory part  of  the  declaration  that  he  was  possessed  of 
the  shares,  since  it  would  have  been  sufficient  for  him  to 
declare  simply  on  the  deed*  [Mauky  J. — Can  you  show 
the  estoppel  without  pleading  it  ?]  It  is  not  necessary  to 
plead  an  estoppel,  where  it  appears  on  the  face  of  the 
pleadings  that  the  demise  was  by  deed  indented  (a).  In 
lAtt.  Ten.  c.  7,  s.  58,  it  is  said,  'Mt  is  a  good  plea  for 
the  lessee  to  say,  that  the  lessor  had  nothing  in  the  tene- 
ments at  the  time  of  the  lease,  except  the  lease  be  made 
by  deed  indented,  in  which  case  such  plea  lieth  not  for  the 

Ca)  See  Veale  v.  Wamer,  I.  Wms.  Saund.  323,  b. 
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lessee  to  plead."    [Mauley  J. — According  to  the  passage       1844. 

referred  to,  there  was  an  entry  there  by  the  lessee.]    It    ^^^^ 

is  submitted,  that  an  entry  by  the  lessee  would  not  be     _   >'• 

_.  .  1  ,  ,     ,  Bradlit. 

necessary  to  give  him  a  right  to  the  term,  or  the  lessor  a 

right  to  rely  on  an  estoppel.     An  allegation  of  entry  by 

the  lessee  is  usual  in  pleading,  but  it  is  not  a  traversable 

averment     It  is  clear  from  the  authority  of  Bounnan  ▼. 

Taylor  {a\  that  there  may  be  an  estoppel  by  matter  of 

recital.     Upon  the  whole,  therefore,  it  is  contended,  that 

the  defendant  was  estopped  from  denying  that  the  plaintiff 

was  possessed  of  the  shares.     [He  argued,  also,  that  the 

traverse  was  bad,  upon  other  grounds,  to  which  it  is  not 

necessary  40  advert] 

Bylesy  Seijt  {Hoggins  with  him)  contra.  The  plaintiff 
has  taken  away  from  himself  the  right  to  rely  upon  an 
estoppel,  by  putting  on  the  record  a  substantive  and  inde- 
pendent allegation  that  he  was  possessed  of  the  shares, 
which  the  defendant  is  not  bound  to  admit  In  Palmer  v. 
Ehins  (b)y  it  appeared  that  there  was  matter  which  could 
not  have  been  put  in  issue  if  the  party  had  properly 
pleaded ;  but  the  Court  said  that  the  jury  might  find  the 
truth,  notwithstanding  the  indenture.  {Tindaly  C.  J. — 
Could  not  the  plaintiff  have  replied  the  indenture  in  this 
case  ?  and,  if  so,  may  he  not,  when  the  indenture  appears 
on  the  record,  simply  demur  ?]  If  the  plaintiff  was  not  pos- 
sessed of  the  shares,  he  had  no  right  to  demise  them ;  and 
fraud  may  be  pleaded,  notwithstanding  the  strongest  es- 
toppel. Then,  again.  Bowman  v.  Taylor  {c)  is  not  decisive 
to  shew  that  a  recital  will  operate  as  an  estoppel.  The 
declaration  there  began  by  stating  the  indenture,  which 
distinguishes  that  case  fix)m  the  present  In  this  recital 
there  is  no  allegation  that  the  property  mentioned  in  it  is 

(a)  2  A.  &  E.  278  ;  See  S.  C.  (c)  2  A.  &  E.  278 ;  See  S.  C. 
4  N.  &  M.  264.  4  N.  &  M.  264. 

(6)  2  Lord  Raym.  1550. 
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' V ' 

BiCKSTT 

9. 

Bradley. 


the  same  as  that  mentioned  in  the  subsequent  part  of  the 
declaration.  [Maule,  J. — It  is  either  the  same,  or  different; 
if  the  same,  the  estoppel  applies ;  if  different,  the  allegation 
is  as  immaterial  as  if  the  plaintiff  had  said  that  be  was 
possessed  of  a  horse,  or  any  other  article  of  property.] 


Per  CuRiABf. 


Judgment  for  the  Plaintiff. 


Tb«  pUdntiff 
decided  upon 
abroach  of 
contract  bj 
which  the  de- 
fendant had 


Burgess  t;.  Beaumont. 

Assumpsit.  The  declaration  stated,  that  before  the 
making  of  the  promise  thereinafter  next  mentioned,  the 
plaintiff  had  been,  and  was  a  governess  and  teacher, 
engaged  and  employed  by  the  defendant,  and  had  j^sided 
fam^6wu.a.year  in  the  house  of  the  defendant  as  such  governess  and 
t^Lnce'and'  teacher  of  the  defendant's  children,  and  had  then  qmtted 
such  residence  and  employment;  and  that  afterwards,  to 
wit,  on  the  3rd  day  of  February,  1838,  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  request  of  the 
The  defendant  defendant,  would,  when  she  should  be  thereafter  required 
by  the  defendant,  resume  the  said  situation  and  employ- 
ment of  governess  and  teacher  of  his,  the  defendant's, 
children,  and  would  again  reside  with  the  defendant  and 
his  fieunily  as  such  governess  and  teacher;   and,  in  the 


instruction, 
until  he  should 
roquire  her 
■erricesaas 
fforemeasof 
bis  children. 
The  defends 

E leaded  that 
e  entered  into 
the  promise 
and  agreement 
in  the  belief, 
and  on  the 
representation 

by  the  plaintiff,  meantime,  and  until  she  should  be  so  required  as  aforesaid^ 

that  she  was  , ,  .  . 

an  honest  and    would  not  Contract  or  enter  mto  any  other  engagement 
™^  STimd*    ^^out  the  consent  and  permission  of  the  defendant,  and 


F'^^'he^'T"    would  take  and  use  due  pains  and  diligence  to  improve 
situation ;  that   and  instruct  herself  in  various  arts,  sciences,  and  accom- 

before  anj 
breach  of  tlie 

S-omisc,  the  defendant  discovered  that  the  plaintiff  had  become  and  was  an  immoral  and 
shonest  person,  and  wholly  unfit  and  improper  for  the  said  situation,  and  a  person  whom  H 
would  have  been  very  improper  and  wronff  for  the  defendant  to  employ  as  governess  of  his 
children;  and  that  he  therefore  rescinded  the  contract,  and  gave  her  notice  thereof:  Held, 
upon  special  demurrer,  that  the  plea  was  bad,  as  being  too  general  and  uncertain. 


r. 
Bkaumont. 
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plishments,  and  for  that  purpose  would  hire,  engage,  and  1844. 
employ  divers  masters  and  professors,  he,  the  defendant,  bubguT 
promised  the  plaintiff,  that  until  she  should  be  so  required 
by  him  to  resume  the  said  situation  and  employment  of 
governess  and  teacher  of  his,  the  defendant's  children,  he, 
the  defendant,  would  make  and  grant  to  the  plaintiff  a 
large,  sufficient,  and  liberal  allowance  for  her  maintenance 
and  expenses,  and  would  supply  her  with  sufficient  means 
and  money  as  well  for  that  purpose  as  for  the  hiring, 
engaging,  and  paying  such  masters  and  professors  as  afore- 
said, and  acquiring  such  accomplishments  and  knowledge 
as  aforesaid,  that  is  to  say,  to  the  amount  in  the  whole  of  a 
large  sum,  to  wit,  600/1  for  each  and  every  year  fix)m  the 
time  of  making  such  promise,  until  she,  the  plaintiff,  should 
be  so  required  to  resume  the  said  situation  and  employment 
as  aforesaid.  And  the  plaintiff  says,  that  she,  confiding  in 
the  promise  of  the  defendant,  was,  from  the  time  of  the 
making  thereof  continually  until  the  commencement  of 
this  suit,  ready  and  willing,  on  being  so  required  as  afore- 
said, to  have  resumed  the  said  situation  and  employment 
of  a  governess  and  teacher  of  the  children  of  the  defendant, 
and  to  have  gone  to  reside  with  the  defendant  and  his 
family  as  such  governess  and  teacher ;  but  the  defendant 
did  not,  during  all  that  time,  require  her  so  to  do ;  and 
that  the  plaintiff  hath  not,  during  all  that  time,  contracted 
or  entered  into  any  other  engagement ;  and  did,  during  all 
that  time,  take  and  use  due  pains  and  diligence  to  improve 
and  instruct  herself  in  various  arts,  sciences,  and  accom- 
plishments; and  did,  at  a  great  cost  and  expense,  hire, 
engage,  and  employ  divers  masters  and  professors  to  teach 
and  instruct  her  in  such  arts,  sciences,  and  accomplish- 
ments; and  paid  them  large  sums  of  money  for  and  in 
respect  of  such  teaching  and  instruction.  Breach :  that 
the  defendant,  wholly  disregarding  his  promise,  did  not, 
nor  would,  after  the  making  thereof,  and  before  the  com- 
mencement of  this  suit,  make  to  the  plaintiff  such  large, 
sufficient,    and    liberal    allowance    as    aforesaid,   or    any 


Bbaumont. 
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1844.  allowance  whatever;  and  did  not,  nor  would,  supply  her, 
^T"^^^^  the  plaintiff,  with  sufficient  or  any  means  or  money  for  her 
maintenance  and  expenses,  or  for  the  hiring  and  paying 
of  such  masters  and  professors  as  aforesaid,  and  acquiring 
such  arts,  sciences,  and  accomplishments  as  aforesaid ;  and 
did  not,  nor  would,  pay  or  allow  her,  the  plaintiff,  the  said 
annuity  or  sum  of  money  for  each  and  every  year,  fix)m 
the  time  of  making  the  said  promise,  or  any  part 
thereof,  &c. 

Plea,  that  the  defendant  entered  into  the  said  promise 
and  agreement  in  the  belief  and  on  the  representation  by 
the  plaintiff  that  she  was  a  moral  and  honest  person,  and  a 
fit  and  proper  person  in  that  behalf  for  the  situation  and 
employment  mentioned ;  and  that  before  any  breach  of  the 
promise,  to  wit,  on  the  said  third  day  of  February,  1838, 
he  discovered,  and  the  fact  was,  that  the  plaintiff  had 
become,  and  then  was,  an  immoral  and  dishonest  person, 
and  wholly  unfit  and  improper  for  the  situation  and 
employment  aforesaid,  and  a  person  whom  it  would  have 
been  very  improper  and  wrong  for  him,  the  defendant,  to 
employ  as  the  governess  and  teacher  of  his  said  children, 
or  any  of  them ;  wherefore  he,  the  defendant,  to  wit,  on 
the  day  and  year  last  aforesaid,  wholly  rescinded  the  said 
promise  and  agreement  in  the  said  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  in  this  plea  mentioned, 
and,  to  wit,  then  gave  the  plaintiff  notice  thereof.  Verifi- 
cation. 

Special  demurrer,  assigning  for  cause  that  the  plea  was 
too  general  and  uncertain,  and  that  the  charge  conveyed  in 
it  was  so  indefinite,  that  she  did  not,  nor  could  know  in 
what  way  it  would  be  attempted  to  be  proved. 

Joinder  in  demurrer. 

Talfourdy  Serjt.,  in  support  of  the  demurrer.  The  plea 
is  clearly  bad.  It  is  impossible  to  distinguish  it  in  principle 
firom  those  cases  of  slander  and  trespass  for  false  imprison- 
ment, where  it  has  been  held  that  it  is  insufficient  to  set  up 


MICHAELMAS  TERM,   8   VICT*  593 

a  general  charge  against  the  character  of  the  pkiintiffi  1B44. 
The  defendant  ought  to  have  stated  specifically  the  in-  BoaokM 
stances  of  dishonesty  or  immorality  on  which  he  meant  to  ^  '- 
rely,  so  that  the  plaintiff  might  have  been  prepared  to  meet 
such  accusations.  The  word  '*  dishonest"  may  imply  many 
things.  It  may  involve  a  charge  of  theft,  or  forgery,  or 
even  of  unchastity;  and  the  word  'Mramorar  is  quite 
as  vague.  Many  people  might  consider  the  plaintiff  an 
immoral  person  if  she  went  to  a  play  or  an  opera.  In 
TAnson  v.  Stuart  (a),  which  was  an  action  against  the 
Maming  Post  for  a  libel,  in  publishing  of  the  plaintiff 
that  he  was  a  swindler,  the  defendant  pleaded  that  the 
plaintiff  had  been  illegally,  firaudulently,  and  dishonestly 
concerned  and  connected  with,  and  was  one  o^  a  gang  of 
swindlers  and  common  informers,  and  had  also  been  guilty 
of  deceiving  and  defi^uding  divers  persons ;  but  the  Court 
held  that  such  a  plea  was  too  general,  and  that  it  should 
state  the  particular  instances  of  fi^ud  by  which  the  defend- 
ant intended  to  support  it.  So  in  Janes  v.  Stevens  (A),  which 
was  also  an  action  for  a  libel,  the  Court  of  Exchequer 
imanimously  held(c),  after  time  taken  for  consideration, 
that  general  evidence  of  the  plaintiff's  bad  character  and  ill 
repute  in  his  business  as  a  practising  attorney  could  not  be 
admitted,  either  to  contradict  the  usual  allegation  in  the 
declaration  that  the  plaintiff  carried  on  his  business  with 
great  credit  and  reputation,  with  a  view  to  mitigating 
damages  on  the  general  issue,  or  in  support  of  averments 
in  the  defendant's  pleas  of  justification  that  the  plaintiff 
was  a  disreputable  professor  and  practitioner  in  the  law. 
Again,  in  Mure  v.  Kaye  (d),  it  was  decided  that  a  plea 
justifying  an  arrest  by  a  private  person,  on  suspicion  of 
felony,  must  set  out  the  causes  of  suspicion,  in  order  that 
the  Court  may  judge  of  their  reasonableness.  (He  was 
then  stopped  by  the  Court). 

(a)  1  T.  R.  748.  V.  Walter,  2  Campb.  251. 

(b)  11  Price,  235.  (d)  4  Taunt.  34. 
(e)  Ovetrn^ng  Earl  <^  Leicester 

VOL.    IL  Q  Q  D.   &   L. 
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ByU$,  Seijt  (Sir  T.  WiMcy  SeijL,  was  with  him)  contra. 
It  is  submitted,  that  the  roles  of  pleading  applicable  to 
actions  for  libel  and  slander,  do  not  extend  to  cases  where 
the  action  is  brought  on  a  contract.  In  Young  y.  Murjlky  (a), 
the  plaintiff  declared  for  a  breach  of  promise  of  marriage, 
to  which  the  defendant  pleaded,  that  after  his  promise  he 
discovered  that  the  plaintiff,  being  unmarried,  had  com- 
mitted fornication  with  some  person  or  persons  to  the 
defendant  unknown,  and  had  been  delivered  of  a  bastard 
child ;  and  this  Court  held  the  plea  to  be  sufficient  In 
the  present  case,  the  plaintiff  is  allied  in  the  plea  to  have 
represented  that  she  was  an  honest,  moral,  and  fit  person 
for  the  situation  of  governess ;  and,  if  she  were  in  any  way 
unfit,  that  would  be  an  answer  to  the  action.  \MauU^  J. — 
Suppose  the  plaintiff  had  become  blind?]  If  so,  that 
circumstance  might  have  afibrded  a  good  defence.  \Tmdal^ 
C.  J. — Then  the  defimdant  should  have  said  so,  and  the 
plaintiff  might  have  called  an  oculist  to  disprove  the  charge 
of  blindness.  McmU^  J. — There  is  no  warranty  of  fitness 
by  the  plaintiff,  and  the  plea  does  not  say  that  the  repre* 
sentation  was  fidse  with  the  plaintiff's  knowledge.  If  a 
honse  be  sold  without  a  warranty,  in  an  action  brought  to 
recover  the  price,  it  would  be  no  answer  to  say  that  the 
defendant  bought  it  in  the  belief  and  on  the  representation 
that  the  horse  was  a  sound  horse?]  In  an  action  for  a 
breach  of  warranty  of  a  horse,  it  is  not  usual  to  set  out  the 
nature  and  d^ree  of  the  unsoundness. 

TiNDAL,  C.  J. — I  think  that  the  plea  is  a  great  deal  too 
general.  The  plaintiff  could  not  have  come  into  Court,  if 
she  had  not  demurred  to  the  plea,  without  vntnesses  to 
prove  what  her  conduct  had  been  every  day  fix>m  the  3rd 
of  February,  1838 ;  and  she  would  have  been  left  in  doubt 
whether  it  was  her  honesty,  her  morality,  or  her  fitness 
which  was  to  be  attacked. 

(a)  3  Binjf.  N.  C.  64 ;  See  S.  C.  3  Scott,  379. 
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C0LTMAN9  J. — I  also  think  the  plea  is  bad,  and  that  the        1844. 

present  case  falls  within  the  principle  of  those  which  have      b^J^^^ 

been  cited  on  the  part  of  the  plaintiff.  v* 

Beaumont. 

Maule,  J. — I  am  of  the  same  opinion. 

Erle,  J. — The  plea  is  bad,  because  it  does  not  give  the 
plaintiff  notice  of  what  she  is  to  disprove. 

Judgment  for  the  Plaintiff. 


Russell  v.  Knowlbs. 

JLfoWLlNGy  Serjt,  moved  for  a  distringas  in  this  case.  An  afidavH  of 
The  affidavit  in  support  of  the  application,  which  was  made  J^^  ^  * 


by  the  clerk  to  the  pbiintiff's  attorney,  sUted  that  the  ^"'JJ*  *. 
deponent  had  tried  to  effect  a  personal  service  of  the  writ  office,  doei  not 
of  summons,  on  many  occasions,  and  that  he  had  called  sufficient 
several  times,  for  that  purpose,  at  No.  10,  Buckingham  SJ^^*;* 
Street,  Adelphi,  beine  the  office  of  the  defendant,  as  the  ^^  ^^ 

,  ,  tppeAT  that 

deponent  believed,  from   the  circumstance,   that  letters,  the  defendant 
which  had  been  addressed  to  the  defendant  there,  had  been  of  r^denw! 
answered  by  him.     The  affidavit  also  stated  three  several 
calls  and  appointments  at  the  said  office,  which  were  not 
kept  by  the  defendant. 

Maule,  J. — There  is  nothing  in  the  affidavit  to  shew 
that  the  clerk  tried  to  serve  the  writ  at  the  defendant's 
dwelling-house. 

TiNDAL,  C.  J. — If  the  deponent  had  gone  on  to  say, 
that  the  defendant  had  no  dwelling-house,  it  might  have 
been  sufficient 

Rule  refused. 


Q  Q  2 
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1844. 


Senrice  of  a 
rule  Dili  to 
compute  apoQ 
a  clerk  of  the 
defendant*!,  at 
bis  counting- 
bouse,  is  not 
sufficient 


Warwick  v.  Bacon. 

\jrASELEEy  Seijt,  moved  to  make  absolute  a  rule  to 
compute  principal  and  interest  upon  a  bill  of  exchange. 
The  affidavit  stated  the  service  of  the  rule  nisi  to  have 
been  made  upon  a  clerk  at  the  counting-house  of  the 
defendant  He  contended,  that  this  circumstance  dis- 
tinguished the  case  from  Rowland  v.  VizeteUy  (a),  where 
the  service  was  "  upon  a  clerk  or  servant"  He  submitted, 
that  as  the  action  was  brought  on  a  bill  of  exchange,  a 
clerk  in  a  counting-house  was  a  very  fit  person  to  whom 
papers  relating  to  such  matters  should  be  delivered. 
[MauUy  J. — This  is  not  the  case  of  a  clerk  receiving  a 
bill  of  exchange  on  behalf  of  his  master,  but  of  a  rule  nisi 
to  compute.  The  common  course  is,  where  rules  do  not 
require  personal  service,  to  serve  them  at  the  dwelling- 
house  of  the  defendant] 


TiNDAL,  C,  J. — You  had  better  amend  the  service. 

Rule  refused. 
(a)  Ante,  vol.  1,  p.  767.    See  S.  C.  7  Scott,  N.  R.,  429. 


HODDING  V.    StUCHFIELD. 

t^o^ynB  •MURPHV,  Seijt,  moved  for  a  rule,  callmg  on  the  de- 
?fendimt.*iith  ^^"^^"^  ^^  ^^^^  cause  why  an  order  made  by  CressweU,  J., 
anindorsement,  at  Chambers,  for  a  stay  of  proceedings,  should  not  be 
stating  that  on  .-.jrrn  ..  .ii-i 

payment  of  a  rcscmded.  Ihe  action  was  in  assumpsit,  and  the  mdorae- 
foTdebt'and      ™®°'  ^^  ^^®  ^^  ^^  summons,  which  was  served  on  the 

costs,  within 

four  days,  proceedings  would  be  sUyed.     After  the  four  days  had  expired,  the  defendant's  wife 

paid  the  amount  to  the  clerk  of  the  plaintiff's  attorney,  in  the  absence  of  his  master*  and 

obtained  from  him  a  receipt,  which  the  attorney,  upon  his  return,  disavowed ;  and  he  proceeded 

with  the  action,  bat  did  not  return  the  money.     The  Court,  under  these  circumstances,  refused 

a  rule  to  rescind  a  Judge's  order,  which  had  been  granted,  for  a  stay  of  the  proceedings  m  the 

action. 
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7th  of  June,  stated  that  the  plaintiff  claimed  26Z.  6s.  6d.,  1844. 
for  debt,  and  21.  2s.  for  costs,  and  that  upon  payment  of  homing 
the  amount  thereof,  within  four  days  from  the  service  of  ^  »• 
the  writ,  further  proceedings  would  be  stayed.  On  the 
13th  of  June,  the  defendant's  wife  went  to  the  o£5ce  of  the 
plaintiff's  attorney,  and  finding  him  absent,  paid  the 
amount  to  his  clerk,  who  gave  her  a  receipt  for  it.  Upon 
his  return  to  the  office,  the  attorney,  having  been  informed 
of  what  had  taken  place  in  his  absence,  immediately  wrote 
a  letter  to  the  defendant,  stating  that  the  clerk  had  no 
authority  to  give  a  receipt  for  the  money,  and  that  unless 
2/.,  additional  costs,  which  had  been  incurred  since  the 
expiration  of  the  four  days  mentioned  in  the  indorsement, 
were  paid  by  the  following  day,  the  plaintiff  would  proceed 
with  the  action.  The  attorney  did  not,  however,  send 
back  the  money  which  the  plaintiff's  wife  had  paid,  and 
the  defendant  refused  to  pay  the  additional  sum  demanded; 
whereupon  the  attorney  went  on  with  the  action,  but 
the  defendant  obtained  an  order  for  the  stay  of  proceed- 
ings. It  is  submitted,  that  as  the  money  was  not  paid 
by  the  defendant's  wife,  until  after  the  four  days  had 
expired,  the  attorney  was  justified  in  proceeding  with  the 
action,  the  receipt  having  been  given  by  mistake.  In 
Bawdidffe  v.  Slaney  (a),  it  was  held,  that  a  Judge's  order 
for  the  stay  of  proceedings  was  too  late,  when  made  after 
the  four  days  allowed  the  defendant  by  the  rules  Hil.  T., 
2  Wm.  4,  r.  IL,  and  Mich.  T.,  3  Wm.  4,  r.  6.  [Tindah 
C.  J. — In  that  case,  no  money  had  been  paid  to  the  plaintiff 
or  his  attorney.  Why  did  not  the  attorney  return  the  money 
he  had  received  ?]     The  defendant  did  not  demand  it 

TiNDAL,  C.  J. — The  defendant  ought  not  to  be  put,  by 
the  clerk's  mistake,  in  a  worse  situation  than  before  he 
paid  the  money. 

Rule  refused. 

(a)  2  Bing.  N.  C.  142;  See  S.  C.  2  Scott,  197  i  4  Dowl.  140. 
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The  Court  has 
no  power  to 
remit  to  the 
:bar. 


rister  de  case 
drawn  up  by 
him,  in  order 
that  a  fact, 
deemed  ma- 
terial by  one 
of  the  parties 
to  the  appeal, 
but  omitted  by 
the  barrister  on 
the  ground  of 
immateriality, 
maybe  in- 
serted; the 
fin<fing  of  the 
barrister  being 
oonclusive 
upon  the  ques- 
tion of  what 
the  material 
facts  are. 


HiNTON,  Appellant,  and  The  Town  Clerk  of  Wbnlock, 
Respondent 

mVEA  ting  moved,  on  the  part  of  the  i^pellant,  for  a 
rule  calling  upon  the  respondent  to  shew  cause  why  the 
statement  of  facts,  drawn  up  and  signed  by  the  revising 
barrister,  should  not  be  remitted  to  him,  in  order  to  have  a 
certain  fact  inserted  therein.  The  affidavit  in  support  of 
the  application  stated,  that  the  fact  had  been  proved  before 
the  revising  barrister,  and  that  the  appellant  believed  it  to 
be  material ;  but  that  the  revising  barrister  had  declined  to 
insert  it,  on  the  ground  that  it  was,  in  his  judgment,  im- 
material  Keating  submitted,  that  imder  the  stat  6  Vict 
c.  18,  s.  65,  the  Court  might  send  back  the  statement  to 
the  barrister  to  be  more  fully  stated. 

Per  Curiak. — Looking  at  the  42nd  and  the  65th  sec- 
tions of  the  statute,  it  is  clear  that  we  have  no  power  to 
comply  with  this  application.  We  can  only  remit  the  case 
to  the  revising  barrister,  under  the  terms  of  the  65th 
section,  when  the  statement  of  the  matter  of  the  appeal  is 
not  sufficient  to  enable  us  to  give  judgment  in  law,  (which 
is  not  the  case  here ;)  and  the  42nd  section  expressly  pro- 
vides, that  the  barrister  is  to  state  the  facts,  which  in  his 
judgment  shall  be  material. 

Rule  refused. 


Nettleton,  Appellant,  and  Burrell,  Respondent 

The  Court        MLlNGLAKE,   Sent,   moved  for  leave   to  enter  this 

refused  to  allow  .  . 

an  appeal  appeal  from  the  decision  of  the  revising  barrister  for  the 

decision  of  a  borough  of  Wakefield.  It  appeared,  by  the  affidavit  upon 
IStertobT"  which  the  motion  was  founded,  that  the  appellant  had 
entered,  where 

the  barrister,  after  consenting  to  grant  a  case,  and  expressing  his  approval  of  the  points  raised 
m  a  statement  of  facU,  returned  the  statement  to  the  parties  to  draw  up  in  anoUier  form ;  and 
died  without  signing  the  case  so  drawn  up. 


BuaaBLL. 


MICHABLMAS   TERM,   8   VICT.  599 

objected,  at  the  revision,  to  the  votes  of  the  respondent,        1844. 

and  others;   and   that  the   barrister  had  disallowed   the    jj]^^^j^ 

objections,  and  retained  the  names  of  the  parties  upon  the 

list    The  appellant,  thereupon,  gave  the  barrister,  in  open 

Court,  a  vnritten  notice  of  his  intention  to  appeal  against 

the  decision ;  and  the  barrister  consented  to  grant  a  case 

for  the  opinion  of  this  Court,  and  desired  the  parties  on 

both  sides  to  prepare  a  statement  of  fisusts,  promising  that 

he  would  afterwards  examine  and  settle  such  statement. 

The  appellant  and  respondent  accordingly  drew  up,  on  thci 

same  day,  a  statement  of  fiu^ts,  which  they  both  signed,  and 

handed  to  the  revising  barrister,  who  expressed  his  approval 

of  the  &cts  stated  and  the  points  of  law  raised ;  but  returned 

it  to  the  parties,  with  a  recommendation  to  draw  it  up  in 

accordance  vnth  a  form,  which  he  lent  to  them  for  that 

purpose.     The  parties,  accordingly,  drew  the  case  in  the 

form  suggested,  and  sent  it  back  to  the  barrister,  with  the 

declaration  required  by  the  statute,  duly  subscribed  by  the 

appellant   and  the  respondent.     Shortly  afterwards,   the 

revising  barrister  died,  and  the  case  was  found,  after  his 

death,  among  his  papers,  unsigned  by  him. 

The  learned  serjeant  submitted,  that  the  signature  of  the 
barrister  was  not  necessary,  under  the  42nd  section  of  the 
Stat.  6  Vict.  c.  18,  to  give  the  Court  jurisdiction.  His  ap- 
probation of  the  case  was  all  that  was  required,  and  that 
had  been  given.  [Tindal,  C.  J. — The  affidavit  does  not 
state  that  the  revising  barrister  expressed  his  approbation 
of  the  case  as  altered.  Non  constat  that  he  might  not 
have  made  some  alterations  in  it  himselC  Mauk,  J. — 
The  presumption  which  arises  from  the  absence  of  his 
signature  is,  either  that  the  revising  barrister  did  not  see 
the  paper,  or  that,  having  seen  it,  he  did  not  approve  of 
it  Tindaly  C.  J. — It  seems  to  me,  that  the  matter  was 
merely  in  fieri.] 

Per  Curiam. 

Motion  refused. 
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Edgell  v.  Curling. 

A  writ  of  sab-     ^  HIS  was  an  action  on  the  case  against  the  defendant, 
SS^ouTo?*   for  disobedience   to  a  writ  of  subpoena  duces  tecum,  in 
Term,  is  void,   having  neglected  to  appear  as  a  witness  on  the  behalf  of 
the  plaintiff,  and  to  produce  the  books  and  papers  men- 
tioned in  the  writ 

The  defendant,  in  his  eighth  plea,  set  out  the  writ, 
which  was  in  the  ordinary  form,  but  the  teste  ran  thus ; 
**  Witness,  Sir  Nicolas  Conjngham  Tindal,  Knight,  at 
Westminster,  the  6th  day  of  December,  in  the  seventh 
year  of  our  reign."  The  plea  then  went  on  to  allege,  that 
''the  said  6th  day  of  December,  in  the  7th  year  of  her 
Majesty's  reign,  on  which  day  the  said  writ  was  tested,  was 
in  the  Vacation  after  Michaelmas  Term,  1843,  and  not  in 
Term  time ;  wherefore  the  writ  of  subpoena  duces  tecum 
was  wholly  void  in  law." 

General  demurrer  to  this  plea,  and  joinder  in  demurrer. 

Channelly  Serjt,  to  support  the  demurrer.  Of  late,  a 
practice  has  arisen  of  testing  writs  of  subpoena  in  Vacation ; 
and  there  seems  to  be  no  sufficient  reason  why  this  should 
not  continue  to  be  done.  No  doubt  writs  were  formerly 
tested  in  Term  time,  but  certain  statutable  exceptions  to 
this  rule  have  been  introduced.  By  the  statute  2  Wm.  4, 
c  39,  s.  12,  all  writs  issued  under  the  authority  of  that  act 
must  bear  date  the  day  on  which  they  are  issued ;  but 
that  act  certainly  does  not  in  terms  provide,  that  a  writ  of 
subpoena  shall  bear  such  date.  Then  comes  the  statute 
3  &  4  Wm.  4,  c.  67,  s.  2,  which  recites  "  whereas  by  the  exist- 
ing law,  and  the  practice  of  the  Courts  of  Common  law, 
actions  may  be  brought,  and  issues  proceed  to  trial  and  final 
judgment  in  Vacation,  notwithstanding  the  cause  of  action 
may  have  arisen  subsequent  to  the  then  preceding  Term, 
and  jury  process  of  writs  of  execution,  are  now  by  law  tested 
in  Term  time  only  ;'*  and  then  proceeds  to  enact,  "  that 
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the  writ  of  venire  facias  juratores  may  be  tested  on  the  1844. 
day  on  which  the  same  shall  be  issued^  and  be  made  EocKLt 
returnable  forthwith,"  &c  ;  **  and  that  all  writs  of  execution  ^  ^^ 
may  be  tested  on  the  day  on  which  the  same  shall  be  issued." 
It  is  submitted,  therefore,  that  the  writ  of  subpoena  is  within 
the  equity  of  this  act  of  Parliament  As  the  writ,  which  is 
the  commencement  of  the  action,  may  be  tested  after 
Term,  and  the  writ  which  closes  the  proceedings,  the  writ 
of  execution,  may  be  tested  the  day  on  which  it  is  issued, 
there  is  no  valid  reason  why  a  writ  of  subpoena  may  not 
also  be  tested  in  Vacation.  Supposing,  however,  that  the 
statute  does  not  apply  in  the  present  case,  the  question  is, 
whether  a  writ  of  subpoena  tested  in  Vacation  is  void,  or 
merely  voidable.  It  is  submitted,  that  at  the  most  it  is 
only  irregular.  Shirley  v.  Wright  (a),  will  probably  be 
relied  upon  for  the  defendant;  but  in  that  case  the  writ 
was  a  writ  of  execution.  [^Tindaly  C.  J. — Suppose  the 
writ  to  be  voidable  only,  at  whose  election  is  it  to  be 
avoided  ?  If  at  the  election  of  the  witness,  he  has  already 
made  his  election  that  it  should  be  void.]  In  Hart  v. 
Weston  (i),  the  plaintiff  declared,  that  after  the  first  day  of 
Trinity  Term,  1706,  viz.,  on  the  23rd  day  of  February, 
1769,  the  plaintiff  prosecuted  out  of  the  Court  of  our  Lord 
the  King,  before  the  King  himself,  a  writ  of  latitat,  directed 
to  the  sheriff  of  Cornwall;  which,  it  was  argued,  was 
impossible,  as  the  Court  could  not  sit  out  of  Term.  In 
that  case.  Lord  Mansfield  undoubtedly  said,  that  the  writ 
would  be  void,  if  it  bore  teste  upon  a  day  out  of  Term. 
[TVnAi/,  C.  J. — A  subpoena  is  as  much  a  judicial  process 
as  a  latitat,  and  must  be  issued  while  the  Court  is  sitting.] 

Shecy  Seijt,  who  was  on  the  other  side,  was  not  called 
upon. 

Per  Curiam. 

Judgment  for  the  Defendant 

(a)  2  Salk.  700;   See  S.  C.  (6)  5  Burr.  2586$   See  S.  C. 

2  Ld.  Raym.  775.  2  W,  Bl.  683. 
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1844. 


A  Court  of 
oommoo  law 
hatnoAothority 
under  lUt. 
6  &  7  Vict. 
c  73,  8.  37, 
to  order  a  bill 
to  be  referred 
to  tbe  Master 
for  taxation, 
wbere  none  of 
the  charges 
are  for  business 
dono  in  a 
Court  of  law; 
although  an  • 
action  at  law 
has  been 
brought  to 
recover  the 
amount  of  the 
bUl. 


Bush  and  Another  v.  Sateb,  and  In  re  Bush  and 
Mullens,  Gents,  two,  &c. 

Assumpsit  by  the  plaintifis  to  recover  the  amount  of 
four  bills  of  costs.  None  of  the  charges  were  for  business 
done  in  a  Court  of  equity  or  common  law.  It  appeared, 
that  on  the  11th  of  October,  1842,  the  defendant  wrote  to 
Mr.  Bush,  requesting  that  his  accounts  and  bills  of  costs 
might  be  sent  to  Mr.  Dennett,  a  solicitor  residing  at 
Worthing,  who  afterwards  desired  Mr.  Bush,  by  letter,  to 
transmit  them,  for  him  to  his  London  agents,  Messrs. 
Hodgson  and  Co.  On  the  24th  of  May,  1843,  the  bills  of 
costs,  unsigned  by  the  plaintifis,  were  sent  to  Messrs. 
Hodgson  and  Co. ;  but  they  were  accompanied  by  a  letter, 
signed  by  the  plaintifis,  and  referring  to  the  bills.  On  the 
29th  of  June,  1844,  the  present  action  was  commenced; 
and  in  the  July  following,  the  defendant  obtained  an  order 
from  CoUmaUy  J.,  at  Chambers,  to  refer  the  bilk  to  the 
Master  to  be  taxed,  the  learned  Judge  being  of  opinion 
that  although  there  had  been  a  good  delivery  of  the  bills, 
more  than  twelve  months  previously,  special  circumstances 
had  been  shewn,  under  which  he  had  authority  to  order 
the  reference  to  the  Master.  The  plaintifis  thereupon 
applied  for  and  obtained  the  insertion  in  the  order  of  a 
condition,  authorizing  them  to  enter  up  final  judgment,  in 
case  the  sums  found  due,  upon  taxation,  were  not  paid  by 
the  defendant. 


Sir  71  WiMey  Serjt.,  having  obtained  a  rule  nisi  on  the 
part  of  the  plaintifis  to  rescind  the  order  of  CoUman^  J., 


Talfaurdy  Serjt.  {H.  J.  Hodgson  with  him),^howed  cause. 
The  plaintifis  are  not  in  a  situation  to  oppose  the  taxation 
of  the  bills.  The  condition  that  they  should  enter  up  final 
judgment  if  the  sum  found  to  be  due  on  taxation  were  not 
paid,  was  inserted  in  the  order  upon  the  application  of  the 
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plaintiflB  themselves;  and  thej  must  be  takeni  therefore,  to  IB44. 
have  been  consenting  parties  to  the  order  of  reference.  In 
the  next  place,  it  is  submitted,  that  the  bills  are  subject  to 
taxation,  by  reason  of  the  action  having  been  brought  in 
this  Court,  of  which  the  plaintifis  are  officers.  Before  the 
statute  6  &  7  Vict  c.  73,  passed,  these  bills  would  not  have 
been  taxable  at  all;  but  now,  all  costs  and  charges  of 
attorneys  and  solicitors  are  rendered  taxable,  although 
the  bills  were  delivered  before  the  statute  came  into 
operation,  Binns  v.  Hey  (a).  The  statute  6  &  7  Vict  a  73, 
does  not  take  away  the  authority  which  the  Court  had 
previously,  and  the  power  given  by  the  37  th  section  to  the 
Lord  Chancellor,  or  the  Master  of  the  Rolls,  is  merely 
cumulative.  It  will  be  contended,  on  the  other  side,  that 
the  bills  cannot  be  taxed,  because  they  were  delivered  more 
than  twelve  months  before  the  application  to  tax  was  made ; 
but  then  comes  the  question,  whether  there  are  not  special 
circumstances  which  justify  the  order  of  reference  to  the 
Master?  [Maule^  J. — The  37th  section  puts  the  business 
done  upon  the  footing  of  business  done  in  the  Court  of 
Chancery.  The  application  ought  to  be  made  to  the  Lord 
Chancellor,  or  the  Master  of  the  Rolls,  who  are  the  proper 
persons  to  determine  what  special  circumstances  will  au- 
thorize a  reference  to  taxation,  where  more  than  twelve 
months  have  elapsed  since  the  delivery  of  the  bills.]  The 
effect  of  that  construction  of  the  statute  would  be,  that 
although  the  action  on  the  bills  was  brought  in  one  Court, 
the  bills  themselves  could  only  be  taxed  in  another.  [7Vn- 
daly  C.  J. — The  words  of  the  37th  section  of  the  statute 
are  very  clear,  that  *^  in  case  no  part  of  such  business  shall 
have  been  transacted  in  any  Court  of  law  or  equity,"  it  shall 
be  lawful  "  for  the  Lord  Chancellor  or  the  Master  of  the 
Rolls"  to  refer  the  bill  to  be  taxed.  It  seems  clear  also 
that  the  original  delivery  of  the  bills  was  good,  because  the 
section  provides  that  the  bill  shall  either  be  signed  by  the 

(a)  Ante,  vol.  1,  p.  661. 
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1844.        solicitor,  ^^or  be  inclosed  in  or  accompanied  by  a  letter 
^■^jj         subscribed  in  like  manner  referring  to  such  bill."] 
and  Another 

Sayeb.  Sir  T.  fVilde,  Seijt,  who  was  on  the  other  side,  was  not 

called  upon. 


Per  CuRiABf. 


Rule  absolute. 


Tbepltintiff 
having  gWen, 
on  th«  8th  of 
May,  a  pe- 


nptorr 
deitakii 


king 
to  try  at  the 
fittings  after 
Trinity  Term, 
entered  the 
cause  for  trial 
on  the  eveninff 
of  the  11th  of 
Jane,  the  last 
day  allowed 
for  so  doing. 
The  cause  was 
consequently 
made  a 
remanet. 
The  plaintiff 
did  not  appl^ 
in  the  following 
Term  to  en* 
large  his 
peremptory 
undertaking, 
and  the  de- 
fendant ob- 
tained judg. 
ment  as  in  case 
of  a  nonsuit. 
The  Court 
dischar^^  a 
rule  nisi  for 
setting  aside 
the  judgment 


PeTRIE  V.  CULLEN. 

A  RULE  nisi  had  been  obtained  on  the  fifth  day  of  the 
present  Terra,  for  setting  aside  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit  The  action  was  brought  in  debt, 
and  the  plainti£F  declared  on  the  9th  of  January,  1843* 
The  defendant  pleaded  nunquam  indebitatus  on  the  3rd  of 
February  following.  The  plaintiff  taking  no  steps,  the 
defendant,  in  November,  1843,  ruled  him  to  reply  After 
issue  had  been  joined,  the  plaintiff  neglected  to  try  the 
cause ;  and  the  defendant,  accordingly,  in  the  beginning  of 
Elaster  Terra,  1844,  obtained  a  rule  nisi  for  judgraent  as  in 
case  of  a  nonsuit  That  rule  was  discharged  on  the  8th 
of  May,  the  last  day  of  Easter  Terra,  upon  a  pereraptory 
undertaking  by  the  plaintiff  to  try  the  cause  at  the  Sittings 
after  Trinity  Terra.  The  11th  of  June  was  the  last  day 
for  entering  causes  for  the  Sittings,  and  it  appeared  fi-om 
the  affidavits  on  the  part  of  the  defendant,  that  the  plaintiff 
did  not  enter  his  cause  till  just  before  the  closing  of  the 
office,  in  the  evening  of  that  day.  At  the  Sittings,  the 
cause  was  made  a  remanet;  but  it  appeared  that  if  it  had 
been  entered  in  the  morning  of  the  11th  of  June,  it  would 
have  been  tried.  On  the  2nd  of  November,  the  defendant 
obtained  a  rule  absolute  for  judgment  as  in  case  of  a  non- 
suit, which  rule  was  served  on  the  plaintiff  on  the  5th  of 
November.  The  plaintiff  had  not  applied  to  enlarge  his 
peremptory  undertaking  within  the  first  four  days  of  the 
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Term ;  but  on  the  6th  of  November  he  obtained  the  pre-  1844. 
sent  rule  to  set  aside  the  judgment  of  nonsuit,  upon  the  Piran 
ground  of  irregularity.  ^^^ 

Bt/ks^  Seijt.9  shewed  cause.  Even  if  there  had  been  no 
default  on  the  part  of  the  plaintiff  in  proceeding  to  try,  the 
judgment  ought  to  stand,  as  there  has  been  an  absolute 
undertaking  by  him  to  try  at  the  Sittings  after  Trinity 
Term.  In  fVard  v.  Turner  {a\  the  pldntiff  had  given  a 
peremptory  undertaking  to  try  at  a  particular  assize,  which 
he  was  prevented  from  fulfilling  by  the  sudden  illness  of 
the  Judge.  It  was  held  that  this  was  not  a  sufficient 
excuse,  and  that  the  defendant  was  entitled  to  judgment  as 
in  case  of  a  nonsuit  absolute.  So  in  Sell  v.  Adams  (A), 
where  the  plaintiff  had  given,  on  the  30th  of  January,  a 
peremptory  undertaking  to  try  before  the  sheriff,  at  the 
next  practicable  Court-day,  and  the  sheriff  had  been  in  the 
habit  of  appointing  Court  days,  on  the  application  of  the 
parties ;  Coleridge^  J.,  held  that  the  defendant  was  entitled 
to  retain  his  judgment,  as  in  case  of  a  nonsuit,  which  he 
had  obtained  in  Easter  Term ;  upon  the  ground  that  the 
plaintiff  might  have  applied  to  the  sheriff,  and  got  the 
cause  tried  earlier :  observing,  ^*  the  plaintiff  was  bound 
to  know  the  practice  of  the  sheriff's  Court,  when  he 
undertook  to  comply  with  it"  The  proper  course  for  the 
plaintiff  in  this  case  to  have  pursued,  would  have  been  to 
have  applied  for  an  enlargement  of  his  peremptory  undertak* 
ing ;  since,  if  the  cause  had  been  tried  after  the  peremptory 
undertaking  had  expired,  the  verdict  might  have  been  set 
aside  as  irregular;  Negrete  v.  Martarel (c).  It  is  quite 
clear,  however,  looking  at  the  dates,  that  it  was  enthrely 
the  plaintiff's  &ult  that  the  cause  was  not  tried;  and  it  ia 
equally  evident  that  he  never  meant  that  it  should  be 
tried. 


(a)  5  Dowl.  22.  (c)  Ante,  voL  I,  p.  736.  See 

(6)  7  Dowl.  672.  S.  C.  7  Scott,  N.  R.  483. 
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1844.  ChanndL,  Serjt,  to  support  the  rule.     The  questicm  is, 

^P^^^^    whether  the  plaintiff  has  performed  the  condition  into 
V.  which  he  entered,  of  ^*  proceeding  to  trial"  at  the  sittings 

after  Trinity  Term ;  and  it  is  submitted  that  he  has  fulfilled 
it  His  briefi  were  prepared,  and  his  witnesses  were  ready; 
and,  although  the  pressure  of  business  prevented  the  cause 
firom  being  tried,  he  has  satisfied  the  undertaking,  so  fiur  as 
he  was  enabled  to  do. 

TiNDAL,  C.  J.— The  statute  14  Geo.  2,  c  17,  begins  by 
stating,  that  where  any  issue  is  joined  in  any  action,  and 
the  plaintiff  in  such  action  shall  n^lect  to  bring  such  issue 
on  to  be  tried  according  to  the  course  and  practice  of  the 
Court,  then  it  shall  be  lawfiil  for  the  Judges  of  the  Court, 
at  any  time  after  such  neglect,  upon  motion,  to  giye  the 
like  judgment  for  the  defendant  in  such  action,  as  in  cases 
of  nonsuit;  unless  the  said  Judges  shall,  upon  just  cause 
and  reasonable  jlerms,  allow  any  further  time  for  the  trial  of 
such  issue;  that  is,  in  effect,  unless  what  is  now  called  a 
peremptory  undertaking  to  try  the  cause  in  a  certain  time, 
be  ^ven  on  the  part  of  the  plaintiff.  The  statute  then 
goes  on  to  say,  **  And  if  the  plaintiff  shall  neglect  to  try 
such  issue  within  the  time  so  allowed  him,  then  and  in 
every  such  case  the  said  Judges  shall  proceed  to  give  such 
judgment  as  aforesaid."  If  this  were  a  new  question,  I 
should  be  disposed  to  hold,  that  the  word  '^  neglect"  in  the 
concluding  part  of  the  section,  ought  to  have  the  same 
construction  as  in  the  eariier  part  of  it ;  that  is,  a  n^lect  to 
bring  the  issue  on  for  trial,  according  to  the  course  and 
practice  of  the  Court  I  should,  therefore,  have  been  very 
slow  to  say,  that  if,  in  consequence  of  the  illness  of  the 
Judge,  or  the  unexpected  pressure  of  business,  a  cause 
which  a  plaintiff  was  under  a  peremptory  undertaking  to 
try,  was  made  a  remanet,  the  plaintiff  had  neglected  to  try 
it  But  it  does  not  appear  necessary  to  discuss  that  ques- 
tion ;  because  here  there  are  circumstances  to  shew  that  the 
plaintiff  has  in  fiict  neglected  to  try  his  cause  according  to 


if 
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the  ODurse  and  practice  of  the  Court     He  has  neglected        1844. 

to  use  due  diligence  in  entering  the  cause  for  trial.     It       p^^[J7"^ 

appears  from  the  affidavits,  that  the  cause  could  not  be  *- 

tried  in  consequence  of  its  having  been  entered  so  late  that 

it  stood  at  the  bottom  of  the  cause  list;  and  the  affidavits 

go  on  to  state,  that  if  the  plaintiff  had  entered  it  on  the 

morning  of  the  11th  of  June,  it  would  have  been  tried 

Looking  at  the  repeated  delays  interposed  by  the  plaintiff, 

and  to  the  fact  that  the  defendant  was  constantly  obliged 

to  uige  the  plaintiff  on  to  take  the  next  step,  I  think  we 

are  justified  in  saying  that  the  plaintiff  has  neglected  to 

try  his  cause  according  to  the  course  and  practice  of  the 

Court. 

CoLTMAN,  J. — I  do  not  feel  disposed,  myseli^  to  depart 
from  the  rule  laid  down  by  my  brother  Coleridge^  in  Ward 
V.  Turner  (a).  He  there  says,  "  Was  there  any  de&ult  on 
the  part  of  the  plaintiff?''  ^^  In  one  sense  there  was  none,  as 
there  was  no  moral  fault,  and  no  neglect  on  his  part ;  but, 
in  the  sense  of  a  condition,  it  was  a  peremptory  undertaking 
to  be  responsible,  though  he  had  no  control  over  the  cir- 
cumstances which  prevented  the  trial.  The  plaintiff  should 
have  applied  to  enlarge  his  peremptory  undertaking,  and 
if  that  had  been  done,  no  doubt  the  Court  would  have 
looked  into  all  the  facts  of  the  case." 

Maule,  J. — I  also  think  that  the  rule  should  be  dis* 
charged.  In  Easter  Term,  the  Covat  gave  the  plaintiff  a 
longer  time  to  try  the  cause  than  he  would  have  been  entitled 
to  according  to  the  ordinary  course  of  practice,  upon  the 
terms  of  his  undertaking  peremptorily  to  proceed  to  trial, 
not  at  the  then  next  sittings,  but  at  the  sittings  after  Trinity 
Term.  I  have  always  understood  that  a  "  peremptory 
undertaking''  means  that  a  party  undertakes  absolutely  that 
the  trial  shall  take  place.     That  such  is  the  case  appears 

(a)  5  Dowl.  24. 
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1844.       to  me  to  be  established  by  two  circumstances:  first,  that 
^^^^^    the  Court  always  grants  a  rule  absolute  in  the  first  instance, 
V-  for  the  costs  of  the  day,  for  not  proceeding  to  trial  pur- 

suant  to  a  peremptory  undertaking;  whereas,  if  it  were  an 
undertaking  to  use  due  diligence  to  try,  each  case  would 
depend  on  its  own  circumstances,  and  the  rule  would  be  a 
rule  nisi  only.  The^  other  reason  b  this :  it  constantly 
happens,  when  a  rule  for  judgment  as  in  case  of  a  nonsuit 
is  discharged  on  a  peremptory  undertaking,  the  plaintiff 
says,  *^  I  cannot  give  a  peremptory  undertaking  to  try  at 
the  next  sittings,  but  I  will  to  try  at  the  next  after."  That 
assumes  that  something  which  might  happen  without  his 
default,  would  yet  be  a  breach  of  the  condition  of  the 
undertaking.  It  is,  therefore,  an  absolute  undertaking  on 
his  part,  like  a  warranty  that  a  ship  shall  sail  on  a  certain 
day;  and  it  would  be  no  answer  to  a  breach  of  such  a  con- 
tract, that  the  party  had  used  his  endeavours  that  the  ship 
should  sail  on  that  day.  If  a  contract  be  to  do  a  certain 
thing,  it  would  considerably  obstruct  the  business  of  man- 
kind to  interpret  that  contract  in  any  other  than  its 
ordinary  sense,  aqd  to  inquire  in  every  case,  how  or  why 
the  party  was  prevented  fi-om  fulfilling  his  engagement  I 
will  only  add,  that  in  the  present  case  the  plaintiff  seems 
to  me  to  have  used  considerable  skill,  and  all  the  diligence 
in  his  power,  to  prevent  the  cause  fix>m  being  tried,  con- 
sistently with  a  colourable  ground  for  saying  that  he  did 
proceed,  not  to,  but  towards,  a  trial. 

Erlb,  J.,  concurred. 

Rule  discharged,  with  costs. 
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Herring  v.  Wa^tts. 

jUvLES,  Seijt,  moved  for  a  rule  to  shew  cause  why  a  The  defendant 

rule  which  had  been  obtained  to  change  the  venue  in  this  the  venue,  oq 

action  should  not  be  rescinded.     The  action  was  in  debt  ^J^j^  in  an  ' 

for  the  use  and  occupation  of  premises  in  Norwich,  and  *^*^  ^l^^ 

the  venue  was  originally  laid  in  London ;  but  a  rule  had  oceapatioa. 

been  obtained  by  the  defendant  to  change  it  to  Norwich, 

upon  the  usual  affidavit  that  the  plaintiff's  cause  of  action 

arose  there.     The  venue  cannot  be  changed  in  an  action 

of  debt  for  rent;  Duplessis  v.   Chalk  (a),     llie  present 

action  for  use  and  occupation  stands  upon    the    same 

footing. 

TiNDAL,  C.  J. — The  rule  is,  that  the  venue  shall  not  he 
changed  in  an  action  brought  Upon  a  specialty  i  and  debt 
for  rent  is  in  the  nature  of  a  specialty.  In  Duplessis  V. 
Chalky  there  was  a  formal  demise ;  but  here  the  action  is  in 
debt  for  use  and  occupation. 

Maule,  J. — The  action  b  brought  upon  a  contract  for 
use  and  occupation,  which  supposes  an  actual  occupation 
of  the  premises  within  the  county  where  they  are  situate ; 
and,  therefore,  the  defendant  may  reasonably  say,  that  the 
cause  of  action  arose  in  that  county.  But  a  specialty  has 
no  locality,  being  a  written  contract,  like  a  promissory 
note  or  bill  of  exchange,  to  which  the  idea  of  locality  does 
not  attach. 

Rule  reftiBed4 

(a)  2  Stra.  878 ;  S.  C.  Barnard.  379;  Fitz.  160. 
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Aftw  Twrdiot 
forthepUintiff; 
and  a  rale 
abaolutefor 
a  new  trial 
obtained,  the 
Court  granted 
a  role  to  admit 
tbe  plaintiff  to 
toe  mfbrmi 
paaperii. 


Hall  v.  Ives. 

HaLCOMBE,  Seijt,  moved  for  a  rule  to  admit  the 
plaintiff  to  sue  in  forma  pauperis.  The  present  application 
is  made  pendente  lite.  Formerly  it  was  doubted  whether 
this  circumstance  afforded  anj  objection  to  such  a  motion ; 
but  it  is  apprehended,  that  it  is  now  fully  settled  by  late 
cases  that  it  does  not ;  Brunt  v.  fVardk  (a),  and  Doe  dem. 
ElBs  V.  Owens  (&>  [THndal^  C.  J.— In  what  stage  of 
proceeding  is  the  cause?]  A  rule  absolute  has  been 
obtained  for  a  new  trial,  after  a  verdict  for  the  plaintiff. 


Per  Curiam. 


(a)  3M.  &G.  634;  See  S.  C. 
1  Dowl.  229,  N.  S. ;  4  Scott  N.  R. 
188. 


Rule  granted. 

(6)  9M.  &  W.  455;  See  S.  C. 
1  Dowl.  404,  N.  S. 


Grinnell  v.  Wells. 

V^ASE.     For  that  whereas,  before  and  at  the  time  of  the 

committing  the  grievances  by  the   defendant  hereinafter 

mentioned,  and  fi'om  thence  until  the  time  of  her  pr^nancy 

and  sickness  hereinafter  mentioned,  and  of  the  plaintiff 

expending  the  monies  and  incurring  the  debts  hereinafter 

mentioned,  Alice  Grinnell,  the  daughter  of  the  plaintiff, 

was  a  poor  person,  who  maintained  herself  by  her  labour 

and  personal  services ;  and,  except  by  her  labour  and  per* 

soual  services,  was   not  of  sufficient  ability  to   maintain 

herself;  and  was,  during  all  that  time,  unmarried,  and  an 

infant  under  the  age  of  twenty -one  years,  to  wit,  of  the 

age  of  fourteen  years ;  and  at  and  during,  and  after  the 

defendant 

debauched  her,  and  ihe  thereby  became  sick  and  unable  to  work;  whereby  the  plaintiff  was 
forced  and  obliged,  and  did  necessarily  pay  sums  of  money  for  her  maintenance,  and  in  and 
about  her  deli?ery,  and  curing  her  of  her  illness  :  Held,  on  motion  in  arrest  of  judgment,  after 
Terdict  for  the  plaintiff,  that  ^  " 


In  an  action 
on  the  case 
for  the  se- 
duction of 
a  daughter, 
the  decla- 
ration must 
allege  a  con- 
sequent loss 
of  service. 

The  plaintiff 
declarea  in 
case  for  the 
seduction  of 
his  daughter, 
that  being  a 
poor  person, 
and  unable  to 
maintain  her- 
self except  by 
her  work,  the 


le  declaration  disclosed  no  sufficient  cause  of  action. 
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time  of  her  pregnancy  and  sickness  as  hereinafter  men-  1844. 
tioned,  and  of  the  plaintiff  expending  the  monies  and 
incmring  the  debts  hereinafter  mentioned,  the  siud  Alice 
was  such  poor  person,  infant,  and  unmarried,  and  was 
not  of  sufficient  ability  to  maintain  herself:  yet  the 
defendant,  well  knowing  the  premises,  but  contriving  to 
injure  the  plaintiff,  and  to  compel  him  to  maintain  the 
said  Alice,  heretofore,  to  wit,  &c.,  debauched  and  cartially 
knew  the  said  Alice;  whereby  the  said  Alice  became 
pregnant  and  sick  with  child,  and  so  continued  for  a  long 
time,  to  wit,  for  the  space  of  nine  months  then  next 
following ;  at  the  expiration  whereof,  to  wit,  on,  &c.,  she^ 
the  said  Alice,  was  delivered  of  the  child  with  which  she 
was  so  pregnant  as  aforesaid ;  by  means  of  which  premises, 
the  said  Alice,  for  a  long  time,  from  the  day  and  year  first 
aforesaid  hitherto,  became  and  was  unable  to  work  or  to 
maintain  herself,  which  she  might  and  otherwise  would 
have  done ;  and  the  plaintiff  so  being  her  father  as  aforesaid^ 
and  being  of  sufficient  ability  to  maintain  the  said  Alicci 
was,  by  means  of  the  premises,  during  all  that  time  forced 
and  obliged,  and  necessarily  did,  at  his  own  charges,  main-^ 
tain  the  said  AUce ;  and  also  by  means  of  the  premises, 
the  plaintiff  was  obliged  and  did  necessarily  pay,  lay  out, 
and  expend  divers  monies  and  incur  divers  debts,  in  the 
whole  amounting  to  a  large  sum,  to  wit,  &c.,  in  and  about 
the  maintaining,  nursing,  taking  care  of,  and  curing  the 
said  Alice,  and  in  and  about  the  safe  delivery  of  the  said 
Alice,  during  the  time  she,  the  said  Alice,  was  so  unable  to 
maintain  herself  as  aforesaid :  to  the  plaintiff's  damage,  &c. 

Plea.     Not  guilty. 

At  the  trial,  which  took  place  at  the  Gloucester  Summer 
Assizes  for  1843,  a  verdict  was  found  for  the  plaintiff  for 
200Z. 

A  rule  nisi  had  been  obtained  by  Talfourdf  Seijt.  (a),  to 
arrest  the  judgment,  on  the  ground  that  the  declaration 

(a)  In  Michaelmas  Term,  1843* 
R  R  2 
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1844.  contained  no  sufficient  cause  of  action.  He  cited  Dean 
Q^JJJJJ^  V.  Peel  {0)9  Satterthwaite  v.  Dewhurst  {b)y  Woodtoard  y. 
^«'.  Walton  [c),   Bennett  v.  AUcott  {d),    Russell  v.    Came  (e), 

Postlethwaite  v.  Parhes{f)y  Harris  v.  Butler  {g)^  Blaymire 
V.  Halejf  (A),  Maunder  v.  F<?nn  (i),  Speight  v.  Oliviera  (k), 
Mortimare  v.  Wright  (/),  Gray  v.  Jefferies  (m),  Barham  v. 
Dennis  (n),  Robert  Mary's  case  [p\ 

Sir  Thomas  Wildsj  Serjt,  and  Channell,  Seijt,  (with 
whom  was  Godson),  shewed  cause  (/?).  This  is  an  action 
against  the  defendant  for  seducing  the  plaintiff's  daughter; 
whereby  the  plaintiff,  his  daughter  being  an  infant  and 
unable  to  maintain  herself,  was  obliged  to  pay  the  esipenses 
attendant  upon  her  delivery  and  illness,  and  of  her  main- 
tenance. The  defendant  has  only  pleaded  the  general 
issue ;  and  since  the  New  Rules,  that  plea  puts  in  issue 
simply  the  fact  of  the  debauching.  The  other  allegations 
in  the  declaration  are  admitted ;  and  after  verdict  for  the 
plaintiff,  must  be  taken  as  if  proved  at  the  trial  By 
the  43  Eliz.  c.  2,  s.  7,  the  &ther  of  any  poor  person  not 
able  to  work,  may  be  compelled  by  an  order  of  justices, 
to  maintain  such  child,  being  of  sufficient  ability.  It 
is  true  that  the  other  relations  of  such  person  are  also 
liable ;  but  there  is  nothing  to  shew  on  the  face  of  the 
declaration  that  there  was  any  other  individual,  in  this 
instance,  who  could  be  made  to  contribute  to  the  ex- 
penses of  her  maintenance,  except  her  father.  Therefore, 
it  must  be  taken  upon  the  facts  disclosed  in  the  declara- 
tion, that  the  father  could  have  been  compelled,  by  an 
order  of  justices,  to  maintain  his  child.     If  so,  it  could  not 

(a)  6  East,  45.  (A)  6  M.  &  W.  65. 

{b)  5  East,  47,  n. ;    S.  C.   4  (t)   M.  &  M.  323. 

Doogl.  315.  (*)  2  Stark.  N.  P.  C.  493. 

(c)  2  New  Rep.  476.  (/)  6  M.  Sr  W.  482. 

(<f)  2  T.  R.  166.  (m)  Cro.  Elis.  55. 

(e)  2  Lord  Raym.  1031 ;  See  (n)  Cro.  Elis.  770. 

S.  C.  1  Salk.  119;  6  Mod.  127.  (o)  9  Rep.  113,  a. 

(/)  3  Burr.  1878.  ip)  In  Easter  Term,  1844. 

(^)  2  M.  &  W.  539. 


V. 

Wells. 
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be  necessary  for  him  to  wait  till  such  order  was  made,  1844. 
before  supporting  his  child;  Blyth  v.  Smith  (a).  But  even  gIinnbix 
if  this  view  be  incorrect,  there  is  still  the  all^ation  that  he 
**  was  forced  and  obliged,  and  necessarily  did  pay,  lay  out, 
and  expend,"  &c.,  and  the  question  is,  what  is  the  lefi^al 
meaning  of  those  words?  If  the  defendant  objects  that  the 
means  by  which  the  plaintiff  was  ^'obliged"  should  have 
been  set  out,  that  would  have  been  the  proper  subject  of  a 
demurrer.  But  not  having  demurred,  it  must  be  taken  to 
be  proved,  equally  as  if  the  allegation  had  been  traversed, 
and  found  for  the  plaintiff  at  the  trial  In  actions  for 
negligent  driving,  &c.,  there  is  a  similar  allegation,  that 
the  plaintiff  *^  was  forced  and  obliged  to  expend,"  &c. ;  but 
it  has  never  been  thought  necessary  to  set  out  the  means 
by  which  the  plaintiff  was  so  forced  and  obliged.  Besides, 
the  nature  of  this  action  should  be  considered.  Where  the 
loss  of  service  has  been  stated  as  the  pst  of  the  action,  the 
Courts  have  always  been  ready  to  construe  any  act  of 
service,  however  slight,  sufficient  for  the  purpose  of  main- 
taining the  action ;  and  in  the  case  of  Hall  v.  Hollander  {b\ 
which  will  be  relied  on  by  the  other  side,  the  plaintiff  only 
&iled  because  having  alleged  a  loss  of  service  in  his  decla« 
ration,  he  was  unable  to  prove  it,  from  the  tender  age  of 
the  child,  who  was  incapable  of  rendering  any  act  of  service; 
and  because  the  expenses  incurred  were  not  proved  to  be 
necessarily  incurred.  Mr.  Justice  Bayley^  in  delivering 
judgment,  there  says,  '^  in  this  case,  too,  it  was  proved  that 
the  father  did  not  necessarily  incur  any  expense;  if  he  had 
done  so  I  am  not  prepared  to  say  that  he  could  not  have 
recovered  upon  a  declaration  describing,  as  the  cause  of 
action,  the  obligation  of  the  father  to  incur  that  expense." 
The  case  of  Satterthwaite  v.  Dewhurst  (c),  will  also  be 
relied  on  by  the  other  side  as  being  in  point.  But  that 
case  is  very  loosely  reported ;  and,  in  &ct,  is  merely  a  note 

(a)  6  Scott.  N.  R.  361 ;   See      7  D.  ft  R.  133. 
S.  C.  5  M.  &  G.405.  (c)  5  East,  47,  n.;   S.  C.  4 

(6)  4  B.  &  C.  660;  See  S.  C.      Dougl.  315. 
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1844.       of  the  case,  found  amongst  the  reporter's  papers,  and  re- 
^^JJJ^J^    printed  lately.     The  point  there  really  intended  to  be 
«.  decided,  was  the  distinction  between  trespass  and  case,  and 

that  the  action  being  in  the  latter  form,  was  not  sufficient, 
without  an  allegation  '*  per  quod  servitium  amisit."  That 
that  is  so,  is  clear  from  the  learned  Judge  referring  to  the 
case  of  Russell  v.  Came  (a),  as  being  in  point:  for  in  that 
case,  the  only  point  in  dispute  was  the  one  described.  If 
the  loss  of  service  will  give  a  cause  of  action,  it  must  be  in 
a  pecuniary  point  of  view;  then,  k  fortiori,  an  actual 
pecuniary  loss  alleged,  will  be  sufficient.  In  Hunt  v. 
Wotton  {b\  two  of  the  Judges  seem  to  have  been  clearly  of 
opinion  that  an  action  could  be  brought  by  a  father  for  an 
injury  to  his  son,  by  which  the  father  was  put  to  expense 
in  curing  him,  without  alleging  loss  of  service.  The 
following  cases  were  also  cited ;  Rex  v.  Cornish  (c),  Spieres 
V.  Parker  {d\  and  Rippon  v.  Norton  (e) . 

Talfourdf  Seijt  (with  whom  was  Greaves)^  in  support 
of  the  rule.  The  &llacy  that  runs  through  the  whole 
argument  on  the  other  side  is,  the  assumption  that  the 
debauching  the  plaintiff's  daughter  is  a  ^^  wrongful  act" 
in  the  legal  acceptation  of  the  words,  on  the  part  of  the 
defendant  It  may  be  quite  true,  as  the  plaintiff  contends, 
that  after  verdict  it  will  be  intended  that  the  plaintiff  was, 
in  fiurt,  ^^  forced  and  obUged"  to  lay  out  the  money  about 
the  delivery  of  his  daughter,  and  her  maintenance,  equally 
as  if  m  order  of  justices  had  been  stated,  compelling  him 
to  do  so ;  but  the  objection  remains  in  its  original  force ; 
that  although  there  may  be  an  injuria  resulting  to  the 
plaintiff  from  the  defendant's  act,  there  is  no  damnum  to 
the  plaintiff  in  the  act  itself;  and  to  maintain  an  action  on 
the  case,  there  must  be  both  a  damnum  and  an  injuria. 
It  may  be  an  improper,  an  immoral,  an  irreligious  act;  but 

(a)  2  Lord  Raym.  1031.  {d)  1  T.  R.  141. 

(6)  Sir  T.  Raym.  259.  (0  Cro.  Eli*.  849. 

(c)  2  B.  &  Ad.  498. 
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it  is  not  a  wrongful  act,  in  the  legal  meaning  of  that  word;        1844. 
as  fiur  as  r^ards  either  statute  or  common  law.     [CSrf«-     gIinwbix 
wellf  J. — Would  the  action  lie  if  the  debauching  the  plain-  »• 

tifPs  daughter  were  the  only  act  complained  of,  and  no 
damage  had  ensued  ?]  Clearly  it  would  not,  both  must 
concur;  Postkthumte  v.  Parkes  (a).  Dean  v.  Peel  (6),  Ben- 
neit  V.  AUcott  (c).  In  Speight  v.  OUmera  {d),  the  daughter 
was  in  the  defendant's  service;  but  there  the  defendant 
having  taken  her  with  the  intent  to  debauch  her,  it  was 
held  that  the  service  of  the  father  still  continued.  In 
Harris  v.  Butler  (e),  and  in  Blaymire  v.  Haley  (/),  which 
were  both  cases  in  which  the  declarations  were  demurred 
to,  for  not  showing  a  loss  of  service  to  the  plaintiff,  the 
Court  decided  that  the  declarations  were  insufficienL  In 
Hunt  V.  Wotton  {g)y  the  Court  evidently  proceeded  upon 
a  misconception  that  by  the  common  law  of  England,  a 
father  could  be  compelled  to  provide  for  his  child.  But 
that  that  is  not  so,  is  fully  proved  by  the  case  of  Mortimore 
V.  IVright  (A).  It  would  be  difficult  to  foresee  the  conse- 
quences of  holding  that  such  an  action  as  the  present  could 
be  maintained.  Not  only  the  father  might  bring  such  an 
action ;  but  any  of  the  other  relatives  mentioned  in  the 
statute  of  43  Eliz.,  if  they  thereby  became  Uable  to  main- 
tain the  party.  The  proper  test  to  be  applied  to  all  actions 
on  the  case  is,  can  the  plaintiff  bring  his  action  for  the  act 
itself  which  be  charges  the  defendant  to  have  committed, 
without  including  the  resulting  damage?  Apply  that  test 
to  the  present  action,  and  it  is  clear  the  action  cannot  be 
sustained. 

Cur,  adv.  vulL 

TiNDAL,  C.  J.,  aflerwards,  in  the  present  Term,  de- 
livered the  judgment  of  the  Court — The  question  in  this 
case  arises  upon  a  motion  in  arrest  of  judgment,  and  is  this, 

(a)  3  Burr.  1878.  (e)  2  M.  &  W.  539. 

(6)  5  East,  45.  (/)  6  M.  &  W.  55. 

(c)  2  T.  R.  166.  kg)  Sir  T.  Rayra.  259. 

(rf)  2  Stark.  N.  P.  C.  493.  (A)  6  M.  &  W.  482. 
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1844.  whether  a  fisither  can  maintain  an  action  upon  the  case  for 
the  seduction  of  his  daughter,  where  he  is  unable  to  allege 
in  the  declaration,  the  loss  of  his  daughter's  service  bj 
reason  of  the  defendant's  wrongful  act?  The  declaration 
in  this  case  contains  no  all^ation  of  the  loss  of  the  service 
of  the  daughter,  but  instead  thereoi^  allq;e8  that  the 
daughter  was  a  poor  person,  maintaining  herself  by  her 
labour  and  personal  services,  and  not  of  sufficient  ability  to 
maintain  herself  otherwise;  and  after  stating  that  the 
defendant  debauched  her,  and  that  she  was  delivered  of  a 
child,  and  her  thereby  becoming  unable  to  work  or  maintain 
herself,  alleges,  as  the  gravamen  of  the  plaintiff,  that  he, 
being  her  &ther,  and  being  of  sufficient  ability  to  maintain 
his  said  daughter,  was,  by  means  of  the  premises,  forced 
and  obliged,  and  necessarily  did,  at  his  own  chaige, 
maintain  his  said  daughter,  and  did  necessarily  pay  laige 
sums  of  money  in  and  about  the  maintenance  and  nursing 
of  his  said  daughter,  during  the  time  she  was  unable 
to  maintain  herself.  And  the  question  becomes  this, 
whether  the  want  of  the  allegation  of  the  loss  of  service, 
is  supplied  by  the  substitution  of  the  before  recited 
allegation. 

The  foundation  of  the  action  by  a  &ther  to  recover 
damages  against  the  wrongdoer  for  the  seduction  of  his 
daughter,  has  been  uniformly  placed,  from  the  earliest 
time  hitherto,  not  upon  the  seduction  itself,  which  is  the 
wrongful  act  of  the  defendant ;  but  upon  the  loss  of  service 
of  the  daughter,  in  which  service  the  father  is  supposed  to 
have  a  legal  right  or  interest  Such  is  the  language  of 
Lord  HoU^  in  2  Lord  Raymondy  1032,  and  such  the  opinion 
of  the  Court  in  the  earlier  case  of  Gray  v.  Jefferies{a\  with 
reference  to  an  action  by  a  father  for  personal  injury  to  a 
child,  which  stands  precisely  on  the  same  footing.  It  has, 
therefore,  always  been  held,  that  the  loss  of  service  must  be 
alleged  in  the  declaration,  and  the  loss  of  service  must  be 
proved  at  the  trial,  or  the  plaintiff  must  &il.     (See  Bennett 

(a)  Cro.  Eliz.  55;  See  also  9  Lutw.  Rep.  1496. 
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V.  Ancott(a) ).  It  is  the  invasion  of  the  legal  right  of  the  ^  1844. 
master  to  the  seirices  of  his  servant,  that  gives  him  the 
right  of  action  for  beating  his  servant;  and  it  is  the 
invasion  of  the  same  legal  right,  and  no  other,  which  gives 
the  &ther  the  right  of  action  against  the  seducer  of  his 
danghter.  The  distinction  is  most  clearly  and  pointedly 
put  by  the  Court  in  Robert  Manfi  coze  (6),  where  it  is  said, 
'^if  my  servant  be  beaten,  the  master  shall  not  have  an 
action  for  this  beating,  unless  the  battery  is  so  great,  that 
by  reason  thereof  he  loses  the  service  of  his  servant ;  but 
the  servant  himself  for  every  small  battery,  shall  have  an 
action,  and  the  reason  of  the  difference  is,  that  the  master 
has  not  any  damage  by  the  personal  beating  of  his  servant, 
but  by  reason  of  a  per  quod,  viz.,  per  quod  servitium 
amisit;  so  that  the  original  act  is  not  the  cause  of  his 
action,  but  the  consequent  upon  it,  viz.,  the  loss  of  the 
service  is  the  cause  of  his  action." 

No  precedent  in  an  action  for  seduction  has  been  brou^t 
before  us,  (except  those  in  Harris  v.  Butler  (c),  and 
Blaymire  v.  Haley  {d),  in  both  which  cases  the  declarations 
were  held  bad,)  in  which  there  has  not  been  an  allegation 
of  the  loss  of  service  to  the  fether ;  and  the  struggle  has 
always  been  at  the  trial,  to  give  some  proof  either  of  actual 
service,  or  of  the  implied  relation  of  master  and  servant. 
And  in  the  case  of  Dean  v.  Peel  (e),  where  the  loss  of 
service  was  alleged  in  the  declaration,  but  where  the  proof 
at  the  trial  was  only  this,  that  the  daughter  was  in  the 
service  of  another  person  at  the  time  of  the  seduction, 
without  any  intention  of  returning  to  her  father*s  house, 
but  that  upon  her  seduction,  she  came  home,  and  was 
maintained  by  her  father  during  her  illness,  the  action  was, 
notwithstanding,  held  not  to  be  maintainable.  Now  this 
case  is  in  evidence,  precisely  what  the  present  case  is  in 
pleading  upon  the  record ;  and,  therefore,  affords  a  direct 

(a)  2  T.  R.  166.  (rf)  6  M.  &  W.  65. 

(6)  9  Rep.  113,  a.  (e)  5  East,  45. 

(c)  2  M.  &  W.  639. 


Wuxi. 
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1844.  authority  fiyr  the  pontioo,  that  where  there  is  the  abeeiice 
^^^^^  of  any  allegation  of  the  lossof  service  to  the  fiuher^  although 
there  may  be  an  allegation  of  his  being  compelled  to  pay 
the  expenses  arising  from  the  wrongful  act,  the  action  is, 
nererthelessy  not  maintainable. 

Upon  the  ground  of  action,  therefore,  set  forth  upon  this 
record,  we  do  not  feel  ourselves  warranted  in  giving 
judgment  for  the  plaintiff,  as  we  think  the  declaration 
discloses  no  legal  wrong  to  the  plaintiff, — no  invasion  or 
violation  of  his  l^al  rights. 

Indeed,  many  observations  suggest  themselves  against 
the  soundness  of  the  argument  upon  which  the  plaintiff 
relies. 

In  the  first  place,  if  the  liability  to  support  the  daughter 
under  the  statute  of  E^lizabeth,  would  form  a  ground  of 
action  per  se,  independent  of  any  service,  it  would  seem 
scarcely  credible,  as  the  statute  of  Elizabeth  was  passed 
long  before  any  of  the  cases  above  referred  to,  that  the 
difficulty  of  proof  of  service,  either  actual  or  implied,  which 
has  occurred  in  so  many  cases,  should  not  have  been 
avoided  and  answered,  by  filming  the  declaration  like  the 
present,  upon  the  legal  liability  of  the  father  to  maintain 
his  daughter  under  the  statute. 

In  the  next  place,  if  this  ground  of  action  be  available  in 
the  case  of  seduction  of  a  daughter,  it  is  equally  so  in  the 
case  of  eveiy  beating  of  a  son,  whether  his  service  be  lost 
or  not ;  and  upon  this  supposition,  the  beating  of  a  son  at 
whatever  advanced  age,  and  although  altogether  emancipated 
firom  his  fieUher's  &mily,  would  form  a  ground  of  action  at 
the  suit  of  the  father,  if  called  upon  under  the  statute  to 
maintain  his  son. 

And  still  further,  this  anomaly  would  follow ;  that  as  the 
fother  is  liable  under  the  statute  to  maintain  his  daugh- 
ter, only  where  he  is  of  sufficient  ability  so  to  do,  and  as 
the  damages  recoverable  by  the  father  when  he  brings  the 
action,  are  confessedly  not  limited  to  the  actual  expenditure 
of  his  money,  but  he  may  recover  damages  according  to  the 


9. 

Wkllb. 
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aggrayation  of  the  particular  case,  the  right  of  action  to        1844. 
recover  a  compensation  would  be  confined  to  persons  of     grinnbll 
ability  to  maintain  their  daughters,  and  would  be  denied  to 
the  poorer  orders  of  the  community, — a  result  that  would 
be  most  unreasonable. 

We,  therefore,  think,  for  the  reasons  above  given,  that 
the  cause  of  action,  as  stated  on  this  record,  is  insufiicient, 
and  that  the  rule  for  arresting  the  judgment  must  be  made 
absolute. 

Rule  absolute. 


CovmaTON  v.  Hogarth. 

A   RULE  had  been  obtained  by  Channelly  Serjt,  for  a  Apwtyma/ 
stay  of  proceedings  in  this  action.     It  appeared  from  the  ings  under  the 
affidavits,  that  the  plaintiff,  on  the  30lh  of  August  last,  ^*2^2?2^i- 

made  an  affidavit  of  debt  aeainst  the  defendant  to  the  wxlatthe 

^  nme  time 

amount  of  60/.  lis.  6(L,  and  on  the  31st  of  August  filed  pn>ceedby 

that  affidavit  in  the  Court  of  Bankruptcy,  pursuant  to  the  moniaw^' 

provisions  of  the  statute  5  &  6  Vict-  c.  122,  s.  11.     On  the  {5^J]^^|,jf 

2nd  of  September,  he  delivered  to  the  defendant  an  account      The  DUintiff 
...  htd  made  and 

m  writing  of  the  particulars  of  his  demand,  with  a  notice  filed  an  aifidairit 

requiring  immediate  payment  thereof  in  the  form   pre-  Sje  defenSlun?^ 

scribed  by  the  act ;  and  at  the  same  time  he  served  him  with  »"<*  ^erwards 

.  ....  served  the 

a  copy  of  the  writ  of  summons  in  this  action,  in  respect  of  defendant  with 

the  same  debt,  claiming  60/.  17^.  6d.  debt,  and  21.  2s.  costs,  the  atatuteT  ^^ 

On  the  7th  of  September,  the  defendant  was  served  with  ^^t^pi"; 

a  summons  from  the  Court  of  Bankruptcy,  requiring  him  "nent ;  and 

to  admit  the  debt,  or  to  depose  to  his  belief  that  he  had  a  same  time, 

good  defence  to  the  demand.     The  defendant  afterwards  JJJ^moMki^ 

paid  the  debt;  but  not  having  paid  the  2^2*.  costs,  the  j^^jj^^^^ 

plaintiff  proceeded  with  the  action.  the  same  debt, 

^  ^  with  2Z.  2f . 

coats.     The 

Talfourdy   Seijt.,   now    shewed   cause.      The   question  ^^^ 

paid  the  debt, 
but  declined  to  pay  the  *IL  Is,  for  costs.    The  Court  refused  to  stay  proceedings  in  the  action. 


Hogarth. 
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1844.  before  the  Court  is  new,  tiz.  :  whether  a  debtor,  sued  at 
C^^QjQ^  common  law  for  a  debt,  and  at  the  same  time  proceeded 
against  in  respect  of  the  same  debt,  under  the  provisions  of 
the  statute  5  &  6  Vict  c.  122,  is  entitled,  after  having  paid 
the  amount,  to  have  the  proceedings  in  the  action  stayed 
without  costs.  It  is  submitted  that  there  is  nothing  in  the 
late  act  which  gives  the  defendant  a  right  to  this  indul- 
gence; and  the  statute  6  Geo.  4,  c.  16,  s.  59,  applies  to  a 
different  state  of  facts.  The  plaintiff  could  not  foresee  that 
the  defendant  would  pay  the  debt ;  and  unless  he  had  done 
so,  the  action  must  have  gone  on.  It  is  quite  clear,  from 
the  terms  of  the  19th  section  of  the  statute  of  Victoria,  that 
the  act  contemplates  the  double  proceeding  by  action  and 
affidavit  of  debt :  and  no  hardship  is  occasioned  to  the 
trader  against  whom  the  affidavit  is  filed ;  because,  if  im- 
properly summoned,  the  Court  of  Bankruptcy  may  award 
him  costs  in  their  discretion,  under  section  18, 

ChanneUf  Seijt,  in  support  of  the  rule.  The  statute 
6  Greo.  4,  c  16,  s.  59,  does  not  apply  in  terms;  but  the 
question  is,  whether  the  present  case  is  not  within  the 
equity  of  that  statute,  the  plaintiff  having  obtained  the 
payment  of  his  demand  by  the  stringent  process  of  the 
bankrupt  law.  That  section  provides  that  the  proof  of  a 
debt  under  a  commission  of  bankruptcy,  shall  be  deemed 
an  election  by  the  creditor  not  to  proceed  against  the 
bankrupt  by  action;  and  the  statute  6  Geo.  4,  c.  16,  is 
repealed  only  so  fiur  as  it  is  inconsistent  with  the  provisions 
of  5  &  6  Vict  c  122. 

TiNDAL,  C.  J. — I  cannot  but  consider  that  the  statute 
5  &  6  Vict  c.  122,  contemplated  the  co-existence  of  an 
action  with  the  proceedings  taken  under  that  statute; 
because  the  13th  section  requires,  as  one  of  the  modes  of 
avoiding  an  act  of  bankruptcy,  security  to  be  given  for 
the  payment  of  the  debt  and  costs  in  any  action  brought 
or  to  be  brought     The  plaintiff,  therefore,  has  a  double 
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remedy;    and  if  the  debtor,   in   order  to  escape  from        1844. 
the  consequences  of  the  commission  of  an  act  of  bank-    covingt"^ 
ruptcy,  comes  and  pays  the  debt,  after  an  action  has  been  •• 

brought  against  him  to  recover  it,  the  action  is  still  in 
existence ;  and  the  proceedings  can  only  be  stayed,  as  in 
the  ordinary  case  of  payment  after  action  brought,  upon 
payment  of  the  costs  of  the  action. 

CoLTMAN,  J.,  concurred. 

Maule,  J.— We  are  asked  to  apply  the  equity  of  the 
statute  6  Geo.  4,  c  16,  s.  59;  but  the  proceedings  under 
that  section  seem  to  me  to  bear  a  very  slight  analogy  to 
those  taken  under  the  statute  5  &  6  Vict  c.  122.  I  think 
there  are  very  good  reasons  why  the  Legislature  should  not 
have  intended  to  deprive  a  plaintiff  of  his  remedy  by  action^ 
while  conferring  upon  him  the  powers  given  by  the  act 
By  payment  of  a  debt  which  he  owes,  a  trader  may  protect 
himself  from  the  consequences  of  proceedings  in  a  Court  of 
Bankruptcy,  under  which  he  might  otherwise  be  made  a 
bankrupt ;  or  he  may  deny  the  justice  of  the  demand,  give 
security  for  the  payment  of  debt  and  costs,  and  defend  the 
action  which  has  been  brought  against  him.  If  he  succeed, 
he  obtains  his  costs;  if  he  ftiil,  he  must  pay  them:  and  I 
see  nothing  in  the  statute  to  deprive  the  plaintiff  of  his 
costs,  when  the  defendant  admits,  by  payment  of  the  debt, 
that  the  action  was  not  brought  without  good  grounds. 

Eble,  J. — It  appears  to  me  that  the  statute  was  intended 
to  prevent  traders  defending  actions  when  the  debt  is  really 
due.  The  defendant  here  is  in  the  ordinary  position  of  a 
trader  owing  a  sum  of  money,  which  he  pays  after  action 
brought;  and  I  see  nothing,  for  my  part,  in  the  act  of 
Parliament  lately  passed,  which  disables  a  creditor  from 
recovering  his  costs  of  suit  in  such  a  case. 

Rule  discharged. 
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The  plaintiff 
hftTiiiff  ob- 
tained judg- 
ment npon 
demurrer  to  a 
replication, 
the  cause  went 
down  for  trial 
npon  imoes  of 
fii^  without 
a  Tenire  tam 
quam.    The 
plaintiff  re- 
oorered  only 
20«.  damages, 
and  the  Judge 
refused  to 
certify  under 
3  &  4  Viet 
c  24:  Hdd, 
that  the  plain- 
tiff was  only 
entitled  to  the 
costs  of  the 
demurrer. 


Poole  v.  Grantham. 

JBVLES,  Seqt,  had  obtained  a  rule,  caUing  on  the 
defendant  to  shew  cause  why  the  Master  should  not  review 
his  taxation  in  this  case,  and  why  he  should  not  tax  the 
plaintiff  his  full  costs.  The  action  was  in  trespass  for 
breaking  and  entering  a  messuage  of  the  plaintiff,  situate  at 
Audley,  in  the  county  of  Stafford.  The  defendant  pleaded 
four  pleas,  to  the  second  of  which  the  plaintiff  replied 
specially^  and  joined  issue  on  the  others.  The  defendant 
demurred  to  the  replication  to  the  second  plea,  and  in 
Easter  Term,  1843,  the  plaintiff  obtained  judgment  on  the 
demurrer.  The  cause  afterwards  went  down  for  trial,  and 
at  the  last  summer  assizes  for  Stafford,  a  verdict  passed  for 
the  plaintiff,  with  twenty  shillings  damages;  but  the 
learned  Judge  who  presided,  decUned  to  certify  for  costs 
under  Lord  Denman's  Act,  3  &  4  Vict  c  24.  The  poetea 
contained  no  reference  to  the  demurrer,  the  jury  being 
summoned  to  try  the  issues  only;  and  not,  *^as  well  to  try 
the  issues  as  to  assess  the  damages."  Upon  taxation,  the 
Master  refused  to  allow  any  costs  of  the  trial,  or  of  the 
demurrer. 


Sir  T.  fVilde,  Serjt,  now  shewed  cause.  The  plaintiff, 
it  must  be  admitted,  is  entitled  to  the  costs  of  the  demurrer, 
and  to  that  extent  the  rule  must  be  made  absolute ;  but  the 
Master  has  done  quite  right  in  refusing  to  tax  the  plaintiff 
his  costs  of  assessing  damages  upon  the  demurrer,  and  also 
the  costs  of  the  issues  in  fact  The  cause  went  down  to 
trial  without  any  reference  to  the  demurrer;  and  as  no 
assessment  of  damages  took  place,  the  plaintiff  can  have  no 
claim  to  the  costs  of  any  assessment.  That  distinguishes 
the  present  case  from  Taylor  v.  Rolfe  (a),  which  was  cited 


(a)  Since  reported,  1  Dav.  &  Mer.  229. 


9. 

Grantham. 
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when  the  nile  was  moved.  A  writ  of  inquiry  had  been  1844. 
execnted  in  that  case,  after  judgment  for  the  plaintiff  on  Poolk 
demurrer,  before  a  Judge  of  assize ;  and  the  plaintiff  having 
recovered  one  fimhing  damages,  the  Master  taxed  the 
plaintiff  his  costs  of  suit.  The  Court  of  Queen's  Bench 
held,  that  the  Master  had  done  right;  as  the  statute 
3  &  4  Vict  c.  24,  s.  2,  did  not  apply  to  writs  of  inquiries 
consequent  upon  judgments  on  demurrers.  No  such 
inquiry  has  taken  place  here;  and,  therefore,  the  case 
stands  as  if  there  had  been  only  issues  in  hct  to  be  tried. 
Then,  the  plaintiff  having  recovered  only  twenty  shillings 
damages,  is  disentitled  to  costs  under  the  statute  3  &  4 
Vict  c.  24,8.  2. 

Byks,  Serjt,  to  support  the  rule.  Tcyhr  v.  Rolfe  shews, 
that  if  there  had  been  a  venire  tam  quam,  the  plaintiff 
would  have  been  entitled  to  costs;  and  the  question  is, 
whether  he  ought  to  be  placed  in  a  worse  situation  than 
that  in  which  he  would  have  been,  if  he  had  incumbered 
the  record  with  the  long  pleadings  relating  to  the  demurrer. 
[Ataukf  J. — He  would  be  entitled  to  the  costs  of  the 
inquiry  if  it  had  taken  place,  but  it  has  not] 

Per  Curiabi. 

Rule  absolute  as  to  the  costs  of  the 
demurrer.  Rule  discharged  as  to 
the  other  costs. 
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1844. 
^— V ' 

Rastbick  v.  Beckwith  and  Others. 

The  rale  that  ASSUMPSIT  against  the   defendants,  Beckwith,  Dye, 

filed  jointly  and  Elitton,  for  work  and  labour,  money  paid,  and  on  an 

^l^"  account  stated. 
P«^.»  •^^         Plea  by  the  defendwit  Dye.     That  before  and  at  the 

lose  his  pnTi-  •'  "^ 

lege  of  being  commencement  of  the  suit,  each  of  the  three  defendants 

Court,  is  not  ^ASy  and  from  thcucc  hitherto  hath  been,  and  still  is,  one 

S^inX^  of  the  attorneys  of  the  Court  of  our  lady  the  Queen,  before 

Process  Act  the  Queen  herself;  and  hath  prosecuted  and  defended,  and 

In  an  action 

•gainst  three     Still  doth  prosecute  and  defend,  divers  suits  and  pleas  in 

pleaded  ^  '  ^^^  ^^^  Court  of  our  lady  the  Queen,  before  the  Queen 

Jj^JJ^j^^^    herself,  for  divers  liege  subjects  of  our  lady  the  Queen,  as 

ants  were         their  attorney ;  and  that  the  said  defendants,  and  all  other 

attornevs  of 

the  Court  of      the  attorneys  of  the  said  last-mentioned  Court,  prosecuting 

^ntiffrapUed  ^^^  defending  suits  and  pleas  for  their  clients  in  that 
^K.,  one  of  Court,  ought,  by  an  ancient  and  laudable  custom,  &c.,  to 

the  derondantSy  c?  .^ 

ifas  an  attorney  be  free  and  exempt  from  being  compelled  against  their 
which  D*  re-  "^U,  &c,  to  answcr  any  plea  or  plaint  in  any  action 
was^iOTOwi^'  personal,  (pleas  of  freehold,  felony,  and  appeak  only 
attorney  of  excepted,)  before  any  justice  or  minister  of  our  lady  the 
that  K.  was  in  Quecn,  or  Other  Judge  whomsoever,  in  any  Court  what- 
anunprivileged  soevcr,  except  before  the  Justices  of  our  lady  the  Queen, 
SaToonM^  before  the  Queen  herself.  Verification,  and  prayer  of 
quently»  D.  judgment,  if  the  said  Court  of  our  lady  the  Queen  of  the 
to  remove  the    Bench,  will  or  ought  to  take  cognizance  of  the  said  plea. 

Replication.  That  the  Court  of  our  lady  the  Queen, 
before  her  Majesty's  Justices  of  the  Bench,  ought  to  take 
cognizance  of  the  plea,  because  the  defendant  Kitton, 
before  and  at  the  time,  &c.,  was,  and  still  is,  one  of  the 
attorneys  of  the  same  Court,  &c.  Verification,  and  prayer 
of  judgment,  and  that  the  defendant,  Dye,  may  be  com- 
pelled to  answer. 

Rejoinder.  That  the  defendant,  Kitton,  was,  and  still 
is,  one  of  the  attorneys  of  the  Court  of  our  lady  the  Queen, 
before  the  Queen  herself,  &c.     Verification. 
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Special  demurrer  to  the  rejoinder,  assigning  as  causes  of 
demurrer,  that  the  rejoinder  did  not  deny  the  &ct  stated  in 
the  replication,  of  Kitton  being  an  attorney  of  this  Court, 
nor  confess  and  avoid  the  same ;  that  the  rejoinder  admitted 
Kitton  to  be  an  attorney  of  this  Court ;  that,  being  an 
attorney  of  this  Court,  although  an  attorney  of  the  Court 
of  Queen's  Bench  likewise,  Kitton  was  not  privileged  to  be 
sued  in  the  said  last-mentioned  Court  only ;  and,  therefore, 
the  defendant.  Dye,  being  sued  jointly  with  a  person  not 
privileged  to  be  sued  in  such  last-mentioned  Court,  could 
not  avail  himself  of  any  privilege  not  claimed  by  his  co- 
defendants;  and,  also,  that  it  did  not  appear  by  the 
rejoinder,  that  either  Kitton  or  Beckwith  was  entitled  to, 
-or  claimed  the  privilege  of  being  sued  in  respect  of  the 
causes  of  action  in  the  Court  of  Queen's  Bench. 

Joinder  in  demurrer. 


1844. 

^— V ' 

Rastaick 

V. 

Beckwith 
andOUieri. 


Talfaurd,  Serjt.,  in  support  of  the  demurrer.  The 
question  is,  whether  an  attorney  has  a  right  to  the  privilege 
of  being  sued  in  the  Court  of  which  alone  he  is  an  attorney, 
when  sued  jointly  with  another  attorney  who  may  be  sued 
in  the  Court  in  which  the  action  is  brought ;  or,  in  other 
words,  whether,  in  a  joint  action  against  a  privileged  and 
unprivileged  person,  the  plaintiff  is  obliged  to  sue  them  in 
the  Court  in  which  the  privileged  person  claims  to  be 
sued.  It  is  submitted,  that  in  such  a  case  the  plaintiff  has 
an  option  to  sue  in  either  Court  In  an  action  of  assumpsit, 
the  three  defendants  must  be  sued  jointly,  or  the  non- 
joinder might  be  pleaded  in  abatement ;  and  it  would  lead 
to  much  inconvenience  and  expense  to  search  the  rolls  of 
the  Queen's  Bench,  in  order  to  ascertain  whether  all  the 
defendants  are  oflBcers  of  that  Court,  and  liable  to  be  sued 
there.  It  is  quite  clear,  that  when  an  attorney  is  either 
sued  in  another  right,  as  executor,  or  jointly  with  his  wife, 
for  a  debt  contracted  by  her  dum  sola,  he  loses  hb  privilege 
of  being  sued  in  the  Court  of  which  he  is  an  attorney ; 

YOL.  n.  8  8  2).   &  L. 
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1844. 

'— V ' 

Bastrick 

V. 

Beckwith 
and  Others. 


Bobarts  v.  Mason  (a).  In  that  case,  Heathy  J.,  lays  it  down 
as  a  general  proposition,  "An  attorney,  if  sued  with 
another,  loses  his  privilege :  otherwise  there  must  be  two 
actions  instead  of  one."  To  the  same  eflFect  are  the 
authorities  cited  in  Bac.  Abr.,  tit  ^^Primleffe/*  (B.*  3.) 
Among  other  cases,  Pratt  v.  Salt  (b)  is  there  referred  to, 
where  an  action  of  trespass  had  been  brought  against  an 
attorney  of  the  Court  of  Conmion  Pleas,  and  another 
person,  in  the  King's  Bench;  and  the  Court  held,  that 
although  the  nature  of  the  action  was  several,  the  plaintiff 
was  not  bound  to  bring  several  actions;  and  a  respondeat 
ouster  was  thereupon  awarded. 


Channett,  Seijt.,  contriu  The  demurrer  must  be  over- 
ruled. It  may  be  conceded,  that  an  attorney  sued  with  an 
unprivileged  person,  could  not,  according  to  the  old  law, 
avail  himself  of  his  privilege;  but  the  reason  was,  that  the 
attorney  must  have  been  sued  by  bill,  and  the  other  party 
could  not  have  been  sued  by  that  mode  of  proceeding. 
Two  writs,  therefore,  would  have  been  necessary,  and  the 
proceedings  would  have  been  open  to  the  objection  pointed 
out  by  Heath,  J.,  in  Bobarts  v.  Mason  (c).  Accordingly, 
where  there  was  no  room  for  such  an  objection,  as  in 
Bamsbottom  v.  Harcourt  (rf),  it  was  held,  that  an  attorney 
did  not  lose  his  privilege.  In  that  case,  an  attorney  was 
sued  by  bill  jointly  with  a  person  having  privilege  of 
Parliament;  and  although  it  was  argued,  that  if  the 
plaintiffs  had  sued  by  original,  the  attorney  clearly  would 
not  have  been  allowed  his  privilege,  yet  the  Court  decided, 
that  as  the  mode  of  proceeding  was  by  bill,  he  ought  not  to 
be  deprived  of  it.  And  as  now,  by  the  Uniformity  of 
Process  Act,  2  Wm.  4,  c.  39,  the  proceedings  by  bill  are 
done  away  vnth,  and  the  writ  of  summons,  in  all  cases 
where  it  is  not  intended  to  hold  the  defendant  to  special 


(a)  1  Taunt.  254. 
(6)  Hil.  8  Geo.  2. 


*(c)  1  Taunt  264. 
(cO  4  M.  &  S.  585. 
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bail,  &c,  is  substituted  for  tbe  commencement  of  personal        1814. 

actions,  the  reason  for  depriving  tbe  attorney  of  his  privilege      rastrick 

when  sued  with  an  unprivileged  person,  no  lonflrer  exists.     „    ^' 

.  t  o       r  »  o  Beckwith 

Therefore,  m  Pitt  v.  Pococh  (a),  where  an  attorney  was  audOthen. 
sued  jointly  with  an  unprivileged  person,  and  was  arrested 
on  a  writ  of  capias,  it  was  held,  that  he  did  not  lose  his 
privilege  of  being  free  from  arrest  Upon  the  same  prin- 
ciple, the  Court  of  Exchequer  decided,  in  Lewis  v.  Kerr  (6), 
that  the  Uniformity  of  Process  Act  did  not  take  away  from 
an  attorney  tbe  privilege  of  being  sued  in  his  own  Court. 
Prior  V.  Smith  (c)  is  an  authority  to  the  same  effect. 
(Serjeant  Scrogg's  case  {d)y  was  also  referred  to.) 

Talfourd,  Seijt,  in  reply.  The  Uniformity  of  Process 
Act  only  relates  to  the  form  of  the  proceedings,  and  not  to 
the  Court  in  which  a  party  may  or  may  not  be  sued.  If 
Kitton,  who  is  an  attorney  of  this  Court,  as  well  as  of  the 
Court  of  Queen's  Bench,  cannot  be  sued  here ;  because  one 
of  his  co-contractors  is  an  attorney  of  the  Queen's  Bench ; 
the  action  might  be  defeated  altogether:  as  Kitton,  when 
sued  in  that  Court,  might  plead  that  he  was  an  attorney  of 
the  Court  of  Common  Pleas. 

TiNDAL,  C.  J.— In  this  case  Kitton,  one  of  the  three 
defendants,  is  an  attorney  of  this  Court;  and,  therefore,  it 
is  perfectly  clear  that  he  has  no  right  to  move  the  cause  out 
of  this  Court  into  the  Court  of  Queen's  Bench.  Here  he 
is^  an  oflScer  of  this  Court,  and  here  he  must  remain.  Now, 
it  would  be  a  singular  thing  if,  when  he  cannot  remove  the 
cause  himself,  the  other  defendant.  Dye,  should  be  able  to 
do  it  for  him.  The  plaintiff  has  the  right  of  bringing  an 
action  in  this  Court  against  one  of  the  defendants,  and  he 
ought  not  to  have  that  right  taken  away  because  such  de- 
fendant is  joined  in  the  action  vnth  another,  who,  if  sued 

(a)  2  C.  &  M.  146.  (c)  6  Dowl.  299. 

(6)  2  M.  &  W.  226.  See  S.  C.  (d)  2  Lev.  129.  See  S.  C. 
5  Dowl.  447.  a  Mod.  297. 

8  8   2 
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1844.       alone,  might  have  had  the  action  removed  into  the  Court 

^^][^;j;^J^    of  Queen's  Bench.     If  it  were  otherwise,  Kitton  would  be 

»•  equally  entitled  to  the  privilege  of  bringing  it  back  here. 

mnd  Others.  'It  seems  to  me  that  the  case  stands  upon  the  old  rule,  that 

where  a  privileged  person  is  sued  with  a  person  not  pri« 

vileged,  he  loses  his  privilege  of  removing  the  cause. 

CoLTMAN,  J. — A  great  hardship  would  be  imposed  upon 
the  plaintiff,  if  from  the  circumstance  of  Kitton  being  an 
officer  of  the  Court  of  Queen's  Bench,  and^  therefore, 
capable  of  being  sued  there,  the  plaintiff  were  to  lose  the 
right  of  suing  him  in  this  Court  It  seems  to  me  that  he 
stands  here  in  the  situation  of  an  unprivileged  person  sued 
with  a  person  privileged  to  be  sued  elsewhere ;  and  the  case 
therefore  falls  within  the  old  rule,  which  does  not  appear 
to  me  to  have  been  affected  by  the  authorities  cited  by  my 
Brother  ChannelL 

Maule,  J. — I  am  of  the  same  opinion.  What  has  been 
relied  on  for  the  defendant  is,  that  the  Uniformity  of 
Process  Act  has  taken  away  from  attornies  the  privilege  of 
being  sued  by  a  particular  form  of  process ;  and,  therefore, 
it  is  argued  that  the  reason  for  depriving  them,  when  sued 
jointly  with  other  persons,  of  the  privilege  of  being  sued 
only  in  their  own  Court,  has  ceased  to  exist.  But  the 
privilege  of  being  sued  in  a  different  Court,  is  quite  dis- 
tinct from  that  of  being  sued  by  a  peculiar  form  of  pro- 
ceeding ;  and  the  rule,  therefore,  remains  as  it  stood  before 
the  statute. 

Eble,  J. — ^It  appears  to  me,  also,  that  the  general  rule 
of  practice  is  not  altered  in  consequence  of  the  passing  of 
the  statute  2  Wm.  4,  c.  39.  That  act  only  relates  to  the 
mode  of  proceeding,  and  has  no  reference  to  another  very 
different  privilege  possessed  by  attornies,  that  of  being  sued 
in  the  Court  to  which  they  belong.  It  seems  to  me  that 
the   latter  privilege  remains    untouched.     If  the    aigu* 
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ment  for  the  defendant  were  allowed  to  prevail,  it  would        1844- 

be  in  the  power  of  each  one  of  several  co-contractors  to  Kaktrick 

insist  upon  havinir  the  cause  tried  in  the  Court  where  he  _    *'• 

was  individually  privileged,  and  thus  suspend  the  action  and  Others, 
altogether. 

Judgment  of  respondeat  ouster. 


Nichols  r.  Payne. 
Assumpsit  for  work  and  labour,  and  on  an  account  Inassmnpsit 

S^ted.  liOioar.tbe 

Plea.     That  the  plaintiflF  ought  not  further  to  maintain  ^f^J^*,,^ 

his  action;  because,  after  the  making  of  the  promise,  and  before  action 

before  the  commencement  of  the  suit,  to  wit,  on  the  6th  of  duly  presented 

May,  1843,  the  defendant,  then  not  being  a  trader  within  p^^bnfrJ^m 

the  meaning  of  the  statutes  m  force  relating  to  bankrupts,  R?^®"/^t 

and  having  resided  twelve  calendar  months  in  London,  raptcy,  under 

and  having  given  due  notice,  duly  presented  a  petition  for  vict.  c  lie, 

protection  from  process  to  the  Court  of  Bankruptcy,  which  h^^^J^^j^^ 

petition  was  duly  subscribed  by  the  defendant,  and  con-  effects  vested 

tained  all  such  matters  and  things  as  were  required  by  the  official  assig- 

statute  in  such  case  made  and  provided.     The  plea  then  "^g^  the  com! 

went  on  to  allege,  that  on  the  presentation  of  such  petition,  5®°^.™*^^*  ^ 

all  the  estate  and  effects  of  the  defendant  forthwith  became  commissioner 

vested  in  one  William  Whitmore,  the  official  assignee  duly  order  for  the 

nominated  by  R.  Fane,  Esq.,  the  commissioner  then  acting  {hepereonof 

in  the  matter  of  the  said  petition ;  that  the  petition  was  i**©  defendant 

*  *  from  all  pro- 

duly  filed ;  and  that  after  the  filing  thereof,  and  after  the  cess,  and  for 

commencement  of  the  action,  the  said  R.  Fane,  Esq.,  then  esute  and' 

being  the  commissioner  in  the  said  Court  of  Bankruptcy,  J^^^*°  {J® 

to  whom  the  petition  had  been  referred,  made  a  final  order  official  assig- 

*  nee:  Held, 

on  special 
demnrrer,  that  it  was  not  necessary  to  allege  that  the  defendant  had  given  notice  to  his 
creditors  of  his  intention  to  present  a  petition,  pursuant  to  stat.  5  &  6  Vict.  c.  116,  s.  1 ;  but 
that  the  plea  ought  to  shew  that  the  nnal  order  was  a  final  order  for  **  distribution,**  as  well  as 
for  "protection." 


Payne. 
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1844.       according  to  the  provisions  of  the  sdd  act,  for  the  pro- 
^^^^^    tection  of  the  person  of  the  defendant  from  all  process,  and 
»•  for  the  vesting  his  estate  and  eflFects  in  the  said  W.  Whit- 

more,  the  oflScial  assignee  duly  named  by  such  com- 
missioner. The  plea  then  averred  that  such  order  still 
remained  in  full  force ;  concluding  with  a  prayer  of  judg- 
ment, whether  the  plaintiff  ought  further  to  maintain  his 
action. 

Special  demurrer,  assigning  for  causes  of  demurrer, 
inter  alia,  that  it  did  not  sufficiently  appear  from  the  plea 
that  notice  was  inserted  twice  in  the  London  Gazette,  and 
some  newspaper  circulating  within  the  county  where  the 
defendant  resided;  that  the  plea  was  ambiguous  and 
informal,  for  not  showing  that  Fane  was  a  commissioner  of 
the  Court  of  Bankruptcy;  that  the  final  order  was  not 
shown  to  be  a  final  order  for  the  distribution  of  the  de- 
fendant's effects,  or  for  vesting  the  estate  and  effects  in 
Whitmore,  the  official  assignee,  together  with  an  assignee 
chosen  by  the  creditors ;  and  that  the  plea,  if  a  defence  at 
all,  was  a  bar  to  the  whole  action,  and  ought  not  to  be 
pleaded  to  the  further  maintenance.    Joinder  in  demurrer. 

Manning,  Serjt.,  in  support  of  the  demiurer.  In  the 
first  place,  the  plea  ought  not  to  have  been  pleaded  to  the 
further  maintenance  of  the  action.  That  form  of  plea 
admits  the  cause  of  action,  and  shows  that  since  the  com- 
mencement of  the  suit  some  fresh  matter  has  arisen  which 
disentitles  the  plaintiff  to  recover.  [Erhy  J. — It  is  so 
pleaded  here.  The  final  order  is  made  a  bar  by  the  10th 
section  of  the  stat.  5  &  6  Vict  c.  116,  and  the  plea  alleges 
that  the  final  order  was  made  after  the  commencement  of 
the  action.]  Then,  if  the  Court  think  the  plea  good  on 
that  ground,  it  is  submitted,  secondly,  that  the  allegation  of 
due  notice  having  been  given  is  insufficient  The  stat.  5  & 
6  Vict  c.  116,  s.  1,  enacts,  "  That  if  any  person,  not  being 
a  trader,"  &c.,  "shall  give  notice,  according  to  the  schedule 
to  this  act  annexed,  to  one-fourth  in  number  and  value  of 
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his  creditors^  and  shall  cause  the  same  notice  to  be  inserted  1844. 
twice  in  the  London  Gazette^  and  twice  in  some  newspaper 
circulating  within  the  county  wherein  he  resides,  he  may 
present  a  petition  for  protection  from  process,"  &c.  The  plea 
ought  to  have  averred  that  the  notice  was  inserted  twice  in 
the  London  Gazette^  and  twice  in  some  newspaper  circulat- 
ing in  the  county  where  the  defendant  resided.  [Tindaly 
C.  J.— Was  it  necessary  to  allege  that  any  notice  was 
given  at  all?  The  10th  section  of  the  act  makes  it  enough 
to  say  that  a  petition  was  presented,  and  a  final  order  for 
protection  and  distribution  made  by  a  commissioner.]  It 
does  not  give  any  form  of  plea.  [Tinddly  C.  J. — If  you 
take  a  defence  given  by  an  act  of  Parliament,  and  plead  it 
in  the  words  of  the  act,  that  is  enough.  The  words  of  the 
10th  section  are,  ^*  It  shall  be  a  sufficient  plea  in  bar  of  the 
said  suit  or  action,  that  such  petition  was  duly  presented, 
and  a  final  order  for  protection  and  distribution  made  by  a 
commissioner  duly  authorized,"  &c.]  That  section  requires 
that  the  petition  should  have  been  duly  presented;  and 
therefore  the  plea  ought  to  have  shown  that  the  defendant 
had  been  a  petitioner  according  to  the  forms  of  the  act 
[Tindal,  C.  J. — The  10th  section  expressly  provides,  that  the 
production  of  the  final  order,  signed  by  the  commissioner, 
with  proof  of  his  handwriting,  shall  be  sufficient  It  cannot, 
therefore,  be  necessary  to  state  all  the  preliminary  pro- 
ceedings.] Another  point  is,  that  it  does  not  appear  in  the 
plea,  that  Mr.  Fane,  at  the  time  of  presenting  the  petition, 
and  at  the  time  when  the  defendant's  estate  became  vested 
in  Whitmore,  was  a  commissioner  of  the  Court  of  Bank- 
ruptcy. The  plea  alleges,  that  upon  the  presentation  of 
the  petition,  all  the  estate  and  effects  of  the  defendant 
became  vested  in  Whitmore,  the  official  assignee  duly 
nominated  by  R.  Fane,  Esq.,  the  commissioner  then  acting 
in  the  matter  of  the  said  petition.  Mr.  Fane  might  have 
acted  by  intrusion.  The  last  objection  is,  that  the  plea 
does  not  show  that  the  final  order  made  was  a  final  order 
for  distribution  according  to  the  provisions  of  the  act    It 
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1844.  does  not  allege  that  there  was  any  order  for  distribution  at 
NioaoLs  ^  5  ^^^  merely  states  that  an  order  was  made  for  the  pro- 
p  ^'  tecdon  of  the  person  of  the  defendant  from  all  process,  and 

for  vesting  his  estate  and  effects  in  the  official  assignee* 
[Maule,  J. — The  4th  section  of  the  statute  says,  that  the 
final  order  shall  be  **  for  the  protection  of  the  person  of 
the  petitioner  from  all  process,  and  for  the  vesting  of  his 
estate  and  effects  in  an  official  assignee,''  *^  together  with 
an  assignee  to  be  chosen  by  the  majority  in  number  and 
value  of  the  creditors."  The  plea  says  nothing  about  the 
creditors'  assignee.] 

The  Court  then  called  on  Talfourd^  Seqt,  to  answer 
the  last  objection,  and  leave  was  given  to  amend,  on 
payment  of  costs  (a). 

(a)  See  Leqfr.  Robs(m,post,  p.  646. 
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IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


James  Kilburn  v.  William  Kilburn,  1845. 

A^— V — ' 
SSUMPSIT.     The  declaration  contained  counts  ior  A  declaration 

goods  sold  and  delivered,  money  had  and  received^  money  connto  for 

paid,  and  money  found  to  be  due  on  an  account  stated.  ^^Jj^^ 

Pleas.     Non  assumpsit,  payment,  and  set-off.  "<*  received, 

money  paid, 

After  issue  joined,  the  cause  and  all  matters  in  difference  and  money  doe 
were  referred  by  agreement  to  two  arbitrators,  the  costs  of  Btoted.*^he* 

the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  ^^f^^"*^* 

'  ^  ^  pleaded  non 

the  agreement  and  of  the  award  to  be  in  the  discretion  of  assumpsit, 
the  arbitrators.     The   arbitrators  awarded  that   the   said  set-off. 
William  Kilbum  was,  before  and  at  the  time  of  the  com-  joined^t^was 

mencement  of  the  said  action,  and  still  was,  justly  and  truly  «gre«d  that  all 

^  "^        •'  •'    proceedings  m 

indebted   to   the   said    James    Kilbum    in    the    sura    of  the  action 

68/.  lis.  5d. ;  and  that  final  judgment  should  be  entered  up  stayed,  and  the 

for  the  plaintiff  for  the  said  sum  of  68t  Us.  6rf.,  besides  ^^J^ers^in  *^* 

his  costs  of  suit  to  be  taxed  by  the  Master ;  and  that  the  diflference  re- 

•^  ,  ferred  to  two 

said  sum  of  68/.  11^.  Sd.,  with  such  costs  as  aforesaid,  shall  arbitrators,  the 
be  paid  by  the  defendant  to  the  plaintiff,  on,  &c.    The  action  to  abide 
award    then    directed  the  costs  of  the  agreement  and  !j®^!Jj°^ 
reference  to  be  paid  by  the  parties  in  equal  moieties.  The  arbitrators 

awarded  that 
the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum,  and  directed  final  judgment  to  be  entered  for  the 
plaintiff  for  that  sum :   Held,  that  the  award  was  bad,  there  being  no  specific  finding  upon  the 
issues  raised  on  each  of  the  counts  in  the  declaration,  by  the  plea  of  non  assumpsit. 
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1845.  A  rale  had  been  obtained,  calling  on  the  plaintiff  to 

^^^j^^     shew  cause  why  the  award  should  not  be  set  aside,  on  the 
V*  ground  that  it  was  uncertain,  and  did  not  dispose  of  the 

issues  in  the  cause. 

Cowling  shewed  cause.  Although  the  award  is  not 
formally  drawn  up,  the  arbitrator  has  in  effect  determined 
all  the  issues ;  for  he  has  found  that  the  plaintiff  is  entitled 
to  recover,  and  he  directs  that  final  judgment  shall  be 
entered  up  for  the  plaintiff.  The  case  of  Bourke  ▼.  Uoyd  (a) 
is  distinguishable ;  for  there  the  action  was  referred  by  a 
Judge's  order,  and  there  was  no  provision  about  final 
judgment;  consequently  the  only  event  upon  which  the 
costs  could  be  taxable,  was  a  specific  finding  upon  each  issue. 
But  in  this  case,  the  arbitrator  has  only  to  say  in  whose 
favour  judgment  is  to  be  entered  up,  and  the  costs  will  be 
determined  accordingly.  The  case  of  Brooks  v.  Parsons  (b), 
which  will  be  relied  on  by  the  other  side,  can  scarcely  be 
supported.  In  Harding  v.  Forshaw  (c),  the  cause  and  all 
matters  in  difference  were  referred  to  arbitration,  the  costs 
to  abide  the  event  as  upon  a  trial  at  law,  and  final  judg- 
ment to  be  entered  up  thereon  by  either  party.  The 
arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action, 
and  ordered  the  plaintiff  to  pay  a  sum  of  money  to  the  de- 
fendant ;  but  (he  added)  it  was  not  intended  to  prevent  the 
plaintiff  from  recovering  upon  an  agreement  signed  by  the 
defendant,  but  that  at  present  he  had  no  cause  of  action;  and 
the  award  was  held  sufficient.  The  present  case  resembles 
Waddle  and  Another  v.  Downman  (d),  where  the  submis- 
sion contained  a  stipulation  that  if  the  arbitrator  should  find 
that  the  plaintiff  was  not  entitled  to  recover  any  debt  or 
damages,  then  a  verdict  was  to  be  entered  for  the  defendant, 
the  costs  of  the  cause  to  abide  the  event  of  the  award ; 

(a)  2  Dowl.  452,  N.  S. ;  S.  C.  1  M.  &  W.  415. 

10  M.  &  W.  660.  (rf)  Ante,  vol.  1,  p.  560.    See 

(A)  Ante,  vol.  1,  p.  691.  12  M.  &  W.  562. 
(c)  4  Dowl.  761.    See  S.  C. 
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and  it  was  held  that  the  arbitrator  was  not  bound  to  find        1845. 

distinctly  upon  each  issue.     \Parhey  B. — ^There  the  parties       kilbcbm 

by  their  own  contract  had  fixed  the  authority  of  the  <^- 

arbitrator,  and  dispensed  with  the  necessity  of  a  specific 

finding  upon  each  issue.]  The  case  of  Cooper  y.  Langdon  (a) 

shews  that  there  is  no  inconsistency  in  this  award.     In 

Dicas  V.  Jay  (b)^  the  declaration  contained  eleven  counts, 

and  the  arbitrator  having  found  that  the  plaintiff  had  a 

good  cause  of  action  for  a  certain  sum  for  which  he  directed 

a  verdict  to  be  entered,  the  award  was  held  good*    The 

case  of  Pearson  v.  Archbold  (c)  was  decided  on  the  ground 

that  consistently  with  the  award,  the  plaintiff  might  have 

succeeded  on  some  of  the  issues,  and  the  defendant  on 

others. 

Pashley,  in  support  of  the  rule.  Where  the  costs  of  the 
cause  are  dependent  on  the  event,  there  must  be  a  specific 
finding  on  each  issue.  In  England  v.  Davison  (d)  there 
were  several  issues,  and  the  arbitrator  awarded  that  the 
plaintiff  had  no  cause  of  action,  and  directed  a  verdict  for 
the  defendant;  and  the  award  was  held  bad.  So  where  the 
cause  referred  contained  a  count  on  a  promissory  note,  and 
also  a  count  on  an  account  stated,  and  the  arbitrator  found 
that  the  plaintiff  had  good  cause  of  action  for,  and  was 
legally  entitled  to  recover  from  the  defendant,  the  amount 
of  the  promissory  note  mentioned  in  the  pleadings;  the 
award  was  held  bad,  there  being  no  adjudication  upon  the 
other  issue ;   Gisbume  v.  Hart  {e). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Pollock,  C.  B. — This  was  an  application  to  set  aside  an 

(a)  I  Dowl.  392,  N.  S. ;  S.  C.  II  M.  &  W.  477. 

9  M.  &  W.  60.  id)  9  Dowl.  1052. 

(6)  1   Bing.  281.    See  S.   C.  (e)  7  Dowl.  402.    See  S.  C. 

2  M.  &  P.  448.  5  M.  &  W.  60. 

ie)  2  Dowl.  1018,  N.  S.;  S.  G. 
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1845.  award,  the  objection  to  the  award  being  that  it  had  not 
disposed  of  all  the  issues.  The  costs  of  the  cause  were  to 
abide  the  event.  There  were  three  pleas ;  non  assumpsit, 
payment,  and  set-oiF;  and  there  were  three  counts,  to  all 
of  which  non  assumpsit  was  pleaded.  The  objection  was, 
that  it  did  not  appear  on  the  face  of  the  award  that  the 
arbitrator  had  disposed  of  all  the  issues.  Now  the  cases 
certainly  have  laid  it  down,  and  we  accede  to  the  law  as  so 
liud  down,  that  where  the  costs  of  the  cause  are  to  abide 
the  event  of  the  award,  the  award  must  either  dispose 
specifically  of  each  issue,  or  it  must  be  clearly  inferred  from 
it  in  what  way  each  of  these  issues  should  be  found,  so  as 
to  enable  the  oflScer  to  tax  the  costs  of  the  party,  in  whose 
favour  each  issue  is  found.  In  this  case  there  were  three 
issues;  non  assumpsit,  payment,  and  set-oiF:  and  it  is 
argued,  that  the  award  is  in  substance  only  this,  that  the 
defendant  ought  to  pay  a  certmn  amount,  and  that  the 
judgment  shall  be  entered  for  the  plaintiff  for  that  amount 
Now,  it  is  clear  that  this  determines  two  of  the  issues  on 
the  record.  The  plea  of  payment  means  that  the  defendant 
has  paid  all  the  plaintiff  demands ;  and  the  plea  of  set-off, 
that  he  has  a  set-off  to  the  full  amount.  The  finding  of 
the  arbitrator,  therefore,  clearly  disposes  of  the  two  issues 
on  the  plea  of  payment  and  the  plea  of  set-off.  But  the 
difficulty  as  to  the  plea  of  non  assumpsit  is  this ;  the  decla* 
ration  consists  of  several  counts,  and  the  plea  of  non 
assumpsit  is  a  denial  of  the  liability  of  the  defendant  on 
each  count.  Now  the  award  docs  no  more  than  determine 
that  on  some  one  or  more  of  the  counts  in  the  declaration 
the  defendant  was  liable ;  it  does  not  necessarily,  or  even 
reasonably,  determine  that  be  is  liable  on  all ;  nor  does  it 
determine  each  so  as  to  be  equivalent  to  an  express  deter- 
mination of  the  whole  issue  of  non  assumpsit  We  think, 
therefore,  that  if  there  were  nothing  more  in  the  terms  of 
the  reference,  the  objection  to  the  award  on  the  decided 
cases  must  prevail.  We  have,  however,  taken  time  to  con- 
sider, for  the  purpose  of  ascertainmg  whether  there  are  any 
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special  circumstances  in  this  reference,  and  in  the  award        1845. 
which  will  distinguish  it  from  the  cases  which  have  been       KitBURM 
already  decided ;  but  we  cannot  find  any  sufficient  ground 
to  justify  us  in  distinguishing  it  from  those  cases,  by  which 
we  think  it  ought  to  be  governed.    The  rule,  therefore,  for 
setting  aside  the  award  must  be  made  absolute. 

Rule  absolute  (a)^ 

(a)  The  same  point  was  decided  in  a  case  of  Morgan  v.  Thomas,  in 
this  Court,  in  the  same  Term. 


King  v.  Hopkins. 

In  this  case,  a  rule  had  been  obtained,  calling  on  the  A  writ  of 

plaintiff  to  shew  cause  why  the  writ  of  summons,  copy  and  left  at  the 

service  thereof,  should  not  be  set  aside  for  irregularity,  ^^*^*'* 

with  costs.     The  writ  was  directed  to  "  Thomas  Hopkins,  ^^^^h  he  was 

described  as  of 
of  Wilson  Street,  Finsbury,  in  the  city  of  London."    The  "Wilson Street, 

application  was  made   upon   affidavit,  which   stated  that  th^TcitTof" 

Wilson  Street,  Finsbury,  was  in  the  county  of  Middlesex,  If '^^°°^*i^  .. 

and  not  in  the  city  of  London.  that  Wilson 

Street  was  in 
the  county  of 

Bramwell  showed  cause.     There  is  an  affidavit  of  th6  ]^jfno?fn  the 

plaintifTs  attorney,  in  which  he  states,  that,  at  the  time  he  city  of  London; 

filled  up  the  writ,  he  believed  and  supposed  that  Wilson  aside  the  writ; 

Street,  Finsbury,  was  in  the  city  of  London.     The  Uni-  il,°^hat^e" 

formity  of  Process  Act,  (2  Wm.  4,  c.  39,  s.  1,)  enacts,  that  ^^"^J^^*  ^'Jlf 

"in  every  such  writ,   and  copy  thereof,   the   place   and  sonally senred. 

county  of  the  residence,  or  supposed  residence,  of  the  party 

defendant,  or  where  the  defendant  shall  be,  or  shall  be 

supposed  to  be,  shall  be  mentioned."   The  provisions  of  that 

statute  have  been  complied  with ;  inasmuch  as  it  appears, 

from  the  affidavit,  that  Wilson  Street  was  supposed  to  be 

in  the  city  of  London*    In  Jelhs  v.  Fry  (a),  "  Yorkshire" 

(a)  3  Dowl.  37. 
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was  held  to  be  a  good  description  of  a  defendant's  residence ; 
although  he  resided  at  Kingston  upon  Hull,  which  is  a 
county  of  itself.  [Pollock,  C.  B.— That  is  different:  in 
common  parlance,  Hull  is  in  Yorkshire.]  In  that  case,  it 
was  also  held  that  ^^  Gray's  Inn,  London,*'  was  a  sufficient 
description  of  the  attorney's  residence,  although  Gray's 
Inn  is  not  in  the  city  of  London.  Where  a  defendant's 
place  of  abode  is  unknown  at  the  time  of  issuing  the  writ, 
it  is  sufficient  to  insert  the  last  known  place  of  abode, 
Norman  v.  Winter  (a).  [PoUocky  C.  B. — That  was  a  correct 
description  of  a  supposed  residence:  this  is  an  incorrect 
description  of  an  actual  residence.  Alderson,  B. — The 
writ  must  correctly  describe  the  place  and  county  of  the 
defendant's  residence,  or  supposed  residence.  This  case 
resembles  Lewis  v.  Newton  {b),  in  which  the  Court  say, 
that  if  there  had  been  a  distinct  affidavit  that  Symond's 
Inn  was  not  in  the  city  of  London,  the  writ  would  have 
been  bad.]  In  Windam  v.  Fenwick  (c),  Parke,  B.,  says,  that 
the  description  of  a  defendant's  residence  is  immaterial,  ^^  he 
may  be  supposed  to  have  lived  there."  [Parke,  B. — This 
defendant  never  could  be  supposed  to  be  residing  in  Wilson 
Street  in  the  city  of  London;  because  there  is  no  such 
place.]  At  all  events,  the  defendant  is  not  in  a  situation 
to  make  this  appUcation ;  for  it  appears  by  affidavit  that  he 
was  never  served  with  a  copy  of  the  writ;  but  that  he  kept 
out  of  the  way,  to  avoid  service,  and  the  copy  was  left  at 
his  residence,  with  the  view  of  applying  for  a  distringas. 
The  defendant  cannot  treat  that  as  a  service,  for  the  mere 
purpose  of  applying  to  set  the  writ  aside.  [Parke,  B. — 
There  is  no  doubt  he  is  the  person  mentioned  in  the  writ : 
he  in  fact  says  that  he  is  the  defendant,  but  he  does  not 
live  there.] 

T.   W.  Saunders,  in  support  of  the  rule.     In  HiU  v. 

(a)  5  Bing.  N.  C.  279.    See      S.  C.  4  Dow].  355. 
S.  C.  7  Scott,  261 ;  7Dowl.  304.  (c)  11   M.  &  W.  102.      See 

{b)  2  C,  M.  &  R.  732.    See      S.  C.  2  DowL  783,  N.  S. 
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Harvey  (a).  Lord  Abinffer,  C.  B.,  says,  "  In  the  clause  ^  1845, 
giving  the  writ  of  summons,  the  precise  and  immediate 
place  of  the  party's  residence  is  clearly  made  essential  to 
be  stated;  and  the  reason  is  good, — that  being  addressed  to 
the  party,  it  is  to  be  served  upon  him,  and  he  is  to  do  the 
act  consequent  upon  it,  namely,  to  enter  an  appearance." 
Unless  the  residence  be  correctly  stated,  it  may  be  doubted 
whether  the  party  served  is  the  party  intended  to  be  made 
defendant    Lewis  v.  Newton  (b)  is  precisely  in  point 

P0LLOCK9  C.  B. — The  rule  must  be  absolute.  The  act 
of  Parliament  requires  that  the  county  of  the  defendant's 
residence,  or  supposed  residence,  shall  be  stated :  here  it 
is  clear  that  a  wrong  county  is  stated ;  and  in  the  case  of 
LetDis  V.  Newtofif  where  the  description  was  **  Symond's 
Inn,  Chancery  Lane,  in  the  city  of  London,''  my  Brother 
Parke  says,  "  The  act  imports  that  the  description  of  the 
defendant's  actual  or  supposed  residence  shall  be  correctly 
stated.  If  it  had  appeared  distinctly  that  Symond's  Inn 
was  not  in  the  city  of  London,  the  writ  would  be  bad." 
Here  it  does  distinctly  appear  that  the  place  of  residence  is 
not  within  the  city  of  London. 

Pabke,  B. — I  am  of  the  same  opinion. 

Aldebson,  B. — You  may  suppose  the  defendant  to 
reside  where  you  please,  but  you  must  describe  his  sup- 
posed residence  correctly. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

(a)  2  C,  M.  &  R.  309.  See  (&)  2  C,  M.  &  R.  732.  See 
S.  C.  4  Dowl.  163.  S.  C.  4  Dowl.  355. 
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Parry  v.  Nicholson. 

An  alteration  ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
'"ban"  e^  exchange.  The  declaration  stated  that  one  J.  Trevethan, 
which  docs  on  the  22nd  day  of  March,  a.  d.  1844,  made  his  bill  of 
new  stamp  exchange  in  writing,  and  directed  the  same  to  the  defend«- 
^^"be'given  *^^  *°^  thereby  required  the  defendant  to  pay  to  the  order 
in  evidence       of  the  said  J.  Trevethan,  250/.,  three  months  after  the 

nnder  the  plea 

ofnonaccepit;  date  thereof  (which  period  had  elapsed  before  the  corn- 
most  be  mencement  of  this  suit),  and  the  defendant  then  accepted 
p^ed!  ^^^  ^^^  ^^^''  ^^^  ^^®  ^^^  ^'  Trevethan  then  indorsed  the 
same  to  one  M.  J.  Cooke,  and  the  said  M.  J.  Cooke  then 
indorsed  the  same  to  the  plaintiff,  &c. 
Plea,  non  accepit  modo  et  forma. 

At  the  trial,  before  Gurnei/y  B.,  at  the  Lewes  Summer 
Assizes,  1844,  the  bill  having  been  produced,  it  was  ob- 
jected on  the  part  of  the  defendant,  that  the  date  had  been 
altered  from  the  2nd  to  the  22nd  day  of  March.  It  was 
replied  on  the  part  of  the  plaintiff,  that  the  defence  was 
not  available  under  the  plea  of  non  accepit,  but  should 
have  been  specially  pleaded.  The  learned  Judge  was  of 
opinion  that  a  special  plea  was  unnecessary,  and  directed 
the  jury  to  find  for  the  defendant  if  they  were  of  opinion 
that  the  bill  had  been  altered  since  its  acceptance.  The 
jury  having  found  for  the  defendant,  a  rule  nisi  was 
obtained  to  set  aside  the  verdict,  against  which, 

Montagu  Chambers  and  Hance  shewed  cause.  The  de- 
fendant was  at  liberty,  under  the  plea  of  non  accepit,  to 
prove  that  the  bill  had  been  altered  since  its  acceptance. 
The  effect  of  the  alteration  was  to  make  it  a  new  bill ;  the 
proper  mode,  therefore,  of  raising  the  objection  was,  to 
plead  that  the  defendant  did  not  accept  the  bill,  which  the 
plaintiff  declared  on.  The  plaintiff  produced  in  evidence 
a  bill  dated  the  22nd  of  March ;  but  the  bill  which  the 
defendant  accepted  was  a  bill  dated  the  2nd  of  March.    la 
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Calvert  v.  Baker  (a),  it  was  held  that  tlie  alteration  in  a        1845. 


bill  of  exchange,  after  acceptance,  need  not  be  pleaded  p^^y 
specially.  [Parke,  B. — Calvert  v.  Baker ,  is  not  an  au-  jj^^^Lgo^. 
thority  to  that  extent,  and  can  only  be  supported  on  the 
ground  that  the  alteration  rendered  a  new  stamp  necessary. 
That  is  not  the  case  here,  for  the  bill  being  payable  at 
three  months,  it  is  immaterial  whether  it  was  made  on  the 
2nd  or  the  22nd  of  March.]  At  common  law,  an  instru- 
ment is  destroyed  by  an  alteration  in  it ;  Master  v.  Miller  (A). 
lAlderson,  B. — If  the  instrument  be  bad  at  common  law,  the 
defence  ought  to  be  specially  pleaded.  Before  the  new 
rules  the  defence  was,  in  fact,  pleaded  under  non  assump- 
sit]. The  case  of  Calvert  v.  Baker  has  been  followed  by 
other  cases  to  the  same  effect ;  Field  v.  Woods  (c),  Knight 
V.  Clements  (rf),  Clifford  v.  Parker  {e\  Crotty  v.  Hodges  (J). 
[Parke,  B. — Those  cases  are  not  authority  since  the  case  of 
Hemming  v.  Trenery  (g),  which  we  have  twice  acted  upon ; 
namely  in  Mason  v.  Bradley  (A),  and  Davidson  v.  Cooper  (i).] 

Shee,  Seijt,  was  not  called  on  to  support  the  rule. 

Parke,  B. — The  rule  must  be  absolute-  It  is  enough 
to  say  that  we  concur  in  the  decision  of  Hemming  v.  Tre- 
nery (A),  and  have  no  doubt  whatever  on  the  point.  If  we 
were  to  deliver  a  formal  judgment,  it  would  only  be  a  re- 
petition of  the  language  used  by  the  Court  in  Mason  v. 
Bradley  (/),  and  Davidson  v.  Cooper  (m). 

Rule  absolute. 

(a)  4  M.  &  W.  417 ;  See  S.  C.  1  P.  &  D.  661. 
7  Dowl.  17.  (*)  Ante,  Vol.  1,  p.  380 ;  S.  C. 

(ft)  4  T.  R.  320.  11  M.  &  W.  590. 
(c)  7  A.  &  E.  114 ;  See  S.  C.         (•)  Ante,  Vol.  1,  p.  377;  S.  C. 

2  N.&  P.  117;  6  Dowl.  23.  11  M.&W.  778. 

(rf)  8  A.  &  E.  216 ;  See  S.  C.  (*)  9  A.  &  E.  926 ;   See  S.  C. 

3  N.  &  P.  375.  1  P.  &  D.  661. 

(e)  2  M.  &  G.  909 ;  See  S.  C.         (/)  Ante,  Vol.  1.  p.  380 ;  S.  C. 

3  Scott,  N.  R.  233.  1 1  M.  &  W.  590. 

(/)  4  M.  &  G.  561 ;  See  S.  C         (m)  Ante,  Vol.  1,  p.  377 ;  S.  C. 

5  Scott,  N.R.  221.  11  M.&W. 778. 

(^)  9  A.  &  E.  926 ;  See  S.  G. 

VOL.   II.  T  T  D.   &  L. 
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ASRENHEIM  V.    COLEGRAVE. 

An  affidavit  to    -I-  HE  defendant,  in  this  case,  had  been  arrested,  by  virtue 
utL^thf       ^f  »"  ^^^^  °»a^e  by  Rolfe,  B.,  under  the  1  &  2  Vict. 

^  ^.V^^^ .    c  110,  s.  3.     The  aflSdavit  in  support  of  the  order,  after 
c  110,  stated  rr  » 

••that  the  alleging  that  the  defendant  was  justly  and  truly  indebted 

a  lieutenanHn  ^  ^^^  deponent,  in  the  sum  of  66Ly  for  money  lent,  goods 

ment^^ffoSt"  sold,  &c.,  proceeded  thus:  "And  this  deponent  further 

whidi  regiment  saith,  that  the  defendant  was  formerly  a  lieutenant  in  her 

it  nnder  orders  . 

to  embark  for     Majesty's  EightyHseventh  Regiment  of  Foot,  and  is  now  a 

ponentheHevu   M^utcnant  in  her  Majesty's  Seventy-eighth  Regiment  of 

JJ^J^^        Foot,  called  the  Seventy-eighth  Highlanders,  which  said 

the  intention  of  last-mentioned  regiment  is  under  orders  to  embark  for 

to  embark  with  India:  and  this  deponent  believes,  and  has  no  doubt,  that 

and"^t"*°*     ^^  ^  ^®  intention  of  the  defendant  to  embark  with  his  said 

E^iand  on       regiment,  and  quit  England  on  military  service  for  India: 

for  India;**       and  that  he  is  expected  to  remain  there  a  considerable 

^^°    time :  and  unless  he  is  forthwith  apprehended  at  the  suit  of 

this  deponent,  this  deponent  will  lose,  and  be  deprived  of 

the  means  of  recovering  his  said  debt" 

D.  D.  Keane  moved  for  a  rule  nisi  to  rescind  the  order. 
First,  the  statute  1  &  2  Vict  c.  110,  s.  3,  was  never  in- 
tended to  apply  to  the  case  of  military  o£Scers  quitting  the 
country,  for  foreign  service,  under  orders  from  the  Sove- 
reign. Secondly,  the  affidavit,  on  which  the  order  was 
made,  is  insufficient;  inasmuch  as  it  does  not  state  the 
source  of  the  deponent's  information,  that  the  defendant 
was  about  to  embark  for  India.  In  Gibbons  v.  Spalding  {a)^ 
Parke,  B.,  says,  *^  There  is,  however,  this  limitation  to 
hearsay  evidence,  that  no  Judge  ought  to  make  an  order  of 
this  description,  merely,  upon  the  plaintiff's  swearing  that 
he  is  informed,  and  believes  that  the  defendant  is  about  to 
leave  the  country ;  the  plaintiff  should  be  required  to  state 

(a)  2  Dowl.  813,  N.  S. ;  See  S.  C.  11  M.  &  W.  173. 
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in  his  affidavit  the  name  of  the  person  giving  him  that        1845. 
information."    [Aldersony  B. — That  is  where  the  defendant    xskenheim 
is  a  private  individual,  and  it  is  only  stated  generally,  that,  »• 

in  the  belief  of  a  particular  party,  he  is  about  to  quit  the 
country.  Here,  the  affidavit  states  positively,  as  a  fact,  that 
the  defendant's  regiment  is  under  orders  for  India;  and 
that  fact  is  stated  with  sufficient  precision,  to  support  an 
indictment  for  perjury,  if  it  should  turn  out  to  be  false. 
If  the  defendant  is  not  going  abroad,  he  may  easily  show 
that  by  the  other  officers,]  There  is  an  affidavit  made 
by  the  defendant's  attorney,  which  states  that,  from  in- 
quiries made  by  him  at  an  army  agent's,  he  found  that  the 
Seventy-eighth  Highlanders  were  not  under  orders  to 
embark  for  India ;  and  that  he  was  informed,  and  believed 
it  to  be  true,  that  the  said  regiment  was  then,  and  had  been 
for  some  time  past,  at  Sukkur,  in  Scinde,  in  the  East  Indies. 

Pollock,  C.  B. — The  affidavit  is  primft  facie  sufficient 
to  warrant  the  holding  of  the  defendant  to  bail.  It  is 
something  more  than  hearsay  evidence;  for  the  affidavit 
states  positively  that  the  defendant  is  a  lieutenant  in  the 
Seventy-eighth  Highlanders,  and  that  the  regiment  is 
under  orders  to  embark  for  India.  That  is  certainly 
sufficient ;  although  the  plaintiff  afterwards  speaks  only  to 
his  beliefs  that  the  defendant  is  about  to  embark  with  his 
regiment.  The  1  &  2  Vict.  c.  110,  s.  3,  authorizes  a  Judge 
to  make  an  order,  when  he  is  satisfied  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit 
England.  Then  the  affidavit  being  prim&  facie  sufficient, 
the  defendant  does  not  deny  that  he  is  about  to  embark 
with  his  regiment;  and  even  if  he  did,  the  Court  might 
not  be  disposed  to  act  on  such  a  contradiction,  after  the 
party  has  been  once  held  to  bail. 

Alderson,  B. — TJiere  can  be  no  doubt  about  the 
sufficiency  of  the  affidavit 

Rule  refused. 

T    T    2 
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Dob  cL  Bubnham  v.  Leveb. 


Wberem 

C|6CtIII0llt  tll6 

IcMor  of  the 


rnlad  to  reply. 
Hit  irregaUr 
to  delhrer  the 
nmiliter  with. 
<mt  the  oontent 
rale. 


{Coram  Rolfey  B.y  sitting  alone). 

A  DECLARATION  in  ejectment,  in  a  country  cause, 
having  been  served,  the  defendant,  before  judgment  against 
the  casual  ejector  (a),  obtained  permission  to  come  in  and 
defend  as  landlord;  and  thereupon  he  entered  into  the 
usual  agreement  for  the  common  consent  rule  to  confess 
lease,  entry,  ouster,  and  possession.  The  agreement  and 
plea  were  duly  delivered  to  the  attorney  for  the  lessor  of 
the  plaintiff.  On  the  21  st  of  January,  the  defendant  served 
a  rule  to  reply,  and  on  the  24th,  the  lessor  of  the  plaintiff 
delivered  the  similiter,  without  serving  a  copy  of  the  consent 
rule,  which  had  not,  in  fiu^t,  been  drawn  up. 


Hayes  had  obtained  a  rule,  calling  on  the  lessor  of  the 
plaintiff  to  shew  cause  why  the  replication  should  not  be 
set  aside  for  irregularity,  with  costs. 

Barstaw  shewed  cause,  and  produced  an  a£Sdavit  that  it 
was  always  the  intention  of  the  lessor  of  the  plaintiff  to 


(a)  By  rule  of  Hilary  Term, 
4  Vict.  ''  It  is  ordered,  that  a 
party  entitled  to  appear  to  a  de- 
claration in  ejectment  may  appear 
and  plead  thereto  at  any  time 
after  service  of  such  declaration, 
and  before  the  end  of  the  fourth 
day  of  the  Term  in  which  the 
tenant  is  required  by  the  notice 
to  appear,  in  town  causes,  and 
before  the  end  of  the  fourth  day 
after  the  Term  in  which  the 
tenant  is  required  by  the  notice 
to  appear,  in  country  causes,  and 
may  proceed  to  compel  the  plain- 


tiff to  reply  thereto,  or  may  sign 
judgment  of  non  pros.,  notwith- 
standing such  plaintiff  may  not 
have  obtained  a  rule  for  judgment 
on  such  service  of  declaration. 
And  that  a  plaintiff  who  may 
have  omitted  to  obtain  a  rule  for 
judgment  within  the  time  pre- 
scribed by  the  present  rules  and 
practice,  shall  be  entitled,  on  pro- 
duction of  such  plea,  to  an  order 
of  a  Judge  for  leave  to  draw  up 
a  rule  for  judgment  as  of  the  time 
at  which  such  rule  for  judgment 
would  have  been  obtained." 
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go  to  trial  at  the  next  assizes.  That  the  agent  for  the  1845. 
lessor  of  the  plaintiff  had  never  been  requested  by  the  de-  o^demT 
fendant  or  his  attorney  to  draw  up  the  consent  rule,  or  he  Burnham 
would  have  immediately  done  so.  That  he  never  had  any  Levbe. 
mtention  to  deprive  the  defendant  of  the  benefit  of  the 
consent  rule,  and  that  he  has  now  drawn  up  such  rule. 
That  the  practice  is  to  draw  up  the  consent  rule  imme^ 
diately  before  delivering  the  issue,  with  notice  of  trial,  and 
to  annex  copies  thereof  to  such  issue  when  delivered.  The 
defendant  has  no  right  to  complain  of  the  irregularity,  for 
he  serves  a  rule  to  reply,  entitledZ>oe  d.  Burnham  v.  Lever^ 
when,  in  truth,  there  was  no  such  cause,  until  the  consent 
rule  was  drawn  up.  He  ought,  in  the  first  instance,  to  have 
required  the  plaintiff  to  draw  up  the  consent  rule,  and  if  he 
refused,  to  have  applied  to  the  Court  to  compel  him.  Doe 
d.  Blayney  v.  Savage  (a),  will  probably  be  relied  on  by  the 
defendant ;  but  in  that  case  the  lessor  of  the  plaintiff  had 
been  applied  to  and  refused  to  draw  up  the  consent  rule, 
and  the  judgment  of  the  Court  proceeded  on  that  ground. 
Besides,  in  that  case,  the  rule  was  in  the  alternative  to  set 
aside  the  replication,  or  sign  judgment  of  non  pros.,  unless 
the  consent  rule  was  drawn  up  within  a  week.  Lord  Den- 
majiy  in  delivering  judgment,  there  says,  "  We  think  that 
the  defendant  is  entitled  to  have  the  consent  rule  drawn 
up  in  order  that  the  lessor  of  the  plaintiff  may  become 
amenable  to  him  in  costs,  if  he  does  not  prosecute  the  suit" 
The  same  reason  does  not  exist  here,  for,  upon  the  service 
of  this  rule  the  consent  rule  was  drawn  up. 

Hayes,  in  support  of  the  rule.  The  rule  to  reply,  in 
effect  requires  the  plaintiff  to  reply  in  the  proper  mode,  by 
drawing  up  and  delivering  the  consent  rule,  together  with 
the  similiter.  The  defendant  had  a  right  to  have  the 
consent  rule  delivered;  for  without  it,  he  was  no  party 
to  the  suit.  Doe  d.  Blayney  v.  Savage,  must  govern  this 
case ;  and  there  it  was  expressly  decided  that  the  delivery 
(a)  4  Q.  B.  416. 
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Doe  dcm. 

BUBNUAM 
V, 

Levee. 


of  a  replication,  without  the  consent  rule  was  irregular.  It 
is  urged  that  there  has  been  no  refusal  by  the  lessor  of  the 
plaintiff  to  draw  up  the  consent  rule ;  but  he  was  bound 
to  do  so  before  he  took  any  further  step  in  the  cause. 


RoLFE,  B. — The  rule  must  be  absolute.  This  case  is 
not  distinguishable  from  Doe  d.  Blayney  v.  Savage  (a).  It 
seems  to  me  that  the  fact  of  the  lessor  of  the  plaintiff  having 
in  that  case  refused  to  draw  up  the  consent  rule  makes  no 
difference.  Until  the  consent  rule  is  drawn  up,  the  lessor  of 
the  plaintiff  is  no  party  to  the  cause,  and  what  right  can 
such  a  person  have  to  reply  ?  It  is  true  that  the  general 
practice  is  to  deliver  the  consent  rule  with  the  issue :  and 
that  is  quite  correct ;  for,  in  most  cases,  the  plaintiff  at  once 
adds  the  similiter,  and  makes  up  the  issue.  In  this  case,  he 
has  been  ruled  to  reply,  and  he  then  delivers  a  replication 
without  the  consent  rule.     That  is  clearly  an  irregularity. 


Rule  absolute. 


(a)  4  Q.  B.  416. 


Leaf  v.  Robson. 

A  SSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
exchange,  drawn  by  J.  Stonehouse  upon,  and  accepted  by 
the  defendant,  and  indorsed  by  J.  Stonehouse  to  C. 
Stonehouse,  and  by  him  to  the  plaintiff. 

The  defendant  pleaded  fourthly,  that  there  was  not  at 
any  time,  any  value  or  consideration  for  the  defendant's 
accepting  or  paying  the  said  bill  of  exchange ;  and  that  the 
bill  so  indorsed  by  John  Stonehouse,  was  afterwards,  on, 
contrary  to  the  &c.,  delivered  on  behalf  of  the  defendant  to  C.  Stonehouse, 
pBiT)08erde-      ^^^  *  special  purpose  only,  to  wit,  that  C.  Stonehouse  should 

livered  the  bill 

to  the  plaintiff;  that  the  plaintiff,  at  the  time  of  the  delivery,  had  notice  of  the  premises ;  and 

that  there  was  no  consideration  for  the  indorsement  to  the  plaintiff:  Held  bad,  for  duplicity. 

A  plea  of  the  defendant's  discharge  from  a  debt,  under  the  5  &  6  Vict.  c.  116,  must  cither 
follow  strictly  the  words  of  the  10th  section,  or  set  out  the  proceedings  at  length. 


To  assumpsit 
by  indorsee 
against  ac- 
ceptor of  a  bill 
of  exchancre, 
the  defendant 
pleaded  that 
she  delivered 
the  bill  to  C. 
for  a  special 
purpose,  and 
that  C,  in 
violation  of 
good  faith,  and 
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keep  and  take  care  of  the  said  bill  for  the  use  and  benefit  of       1845. 

the  defendant,  and  not  for  the  purpose  of  being  negotiated 

or  delivered  over  by  him  to  any  other  person ;  that  C. 

Stonehouse  then  received  and  held  the  said  bill  for  the 

special  purpose  aforesaid ;  and  that  in  violation  of  good 

faith,  and  contrary  to  the  said  special  purpose,  to  wit,  on, 

&C.,  fraudulently,  and  with  intent  to  defraud  the  defendant, 

the  said  C.  Stonehouse  negotiated  and  parted  with  the  said 

bill,  and  then  delivered  the  same  to  the  pIdntifF;  that  the 

plaintiff,  at  the  time  when  the  said  bill  was  so  delivered  to 

him,  had  notice  of  the  premises,  and  well  knew  that  the 

said  C.  Stonehouse  had  no  power  or  authority  to  negotiate 

or  part  with  the  same  on  his  own  account ;  and  that  there 

was  not  at  any  time  any  consideration  or  value  given  for 

the  indorsement  to  the  plaintiff.     Verification. 

Fifth  plea;  that  heretofore,  to  wit,  on,  &a,  she,  the 
defendant,  in  pursuance  of  an  act  of  Parliament,  (5  &  6 
Vict  c  116,)  entitled  "An  Act  for  the  Relief  of  Insolvent 
Debtors,"  presented  a  petition  to  the  commissioners  of  the 
Leeds  District  Court  of  Bankruptcy,  (in  which  district 
she,  the  defendant,  had  resided  twelve  calendar  months,) 
praying  to  be  protected  fi'om  all  process  whatever,  either 
against  her  person,  or  property  of  any  description,  and  that 
she,  the  defendant,  might  have  such  further  and  other 
relief  as  by  the  sidd  statute  is  provided,  and  as  the  said 
Court  should  think  fit ;  and  such  proceedings  were  there- 
upon had,  that  aflerwards,  to  wit,'  on,  &c.,  a  certain  order 
was  then  made  by  Montague  Baker  Bere,  Esq.,  then  being 
her  Majesty's  commissioner  of  bankruptcy  for  the  Leeds 
district,  and  acting  in  the  matter  of  the  said  petition  for 
the  protection  of  the  person  of  the  said  defendant  from  all 
process,  and  for  the  vesting  of  the  estate  and  effects  in 
Charles  Feame,  official  assignee,  named  by  the  said  com- 
missioner :  whereby  and  by  reason  of  the  premises  aforesaid, 
and  by  force  of  the  said  statute,  the  said  defendant  was 
discharged  of  and  from  the  premises  and  causes  of  action  in 
the  declaration  mentioned ;  and  the  said  order  and  discharge 
still  remain  in  full  force.    Verification, 
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1845.  Special  demurrer  to  the  fourth  plea.   The  causes  assigned 

were,  that  the  plea  sets  forth  two  grounds  of  defence ;  first, 
that  the  plaintiff  had  notice  of  the  premises  and  matters  in 
that  plea  mentioned;  and  secondly,  that  there  was  no 
consideration  or  value  for  the  indorsement  of  the  bill  to  the 
plaintiff. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes, 
that  it  did  not  set  forth  with  the  proper  requisites,  the 
presenting  of  the  said  petition  for  such  protection,  nor  how 
the  defendant  prayed  to  be  protected,  nor  stated  that  the 
said  period  of  twelve  months,  was  twelve  months  next 
before  the  presenting  of  such  petition,  or  next  before  the 
making  of  the  said  order,  or  otherwise ;  that  the  said  plea 
should  have  shewn,  whether  the  defendant  was  a  trader  or 
not,  and  if  a  trader,  whether  her  debts  amounted  to  less 
than  300Z. ;  that  it  was  not  alleged,  that  the  defendant  gave 
such  notice  as  in  the  said  act  of  Parliament  mentioned,  or 
caused  the  same  to  be  advertised  in  manner  therein 
mentioned ;  that  the  mode  of  pleading  adopted  in  the  plea, 
by  a  taliter  processum  est,  was  insufficient  and  improper,  for 
that  the  said  proceedings  should  have  been  set  forth ;  and 
for  that  the  said  plea  did  not  shew  that  the  requisites  of  the 
statute  had  been  complied  with,  nor  that  the  bill  of 
exchange,  and  the  debt  due  to  the  plaintiff  in  respect 
thereof  were  due  or  in  existence  at  the  time  of  the  said 
petition  and  discharge ;  and  for  that  the  said  bill  might 
have  been  accepted  since  that  time ;  and  for  that  the  said 
order  of  the  said  commissioner  should  have  been  stated  and 
set  forth,  and  the  Court  thereby  enabled  to  judge  of  its 
sufiiciency. 

Humfrey^  in  support  of  the  demurrers,  was  stopped  by  the 
Court. 

H.  Hilly  contra.  The  fourth  plea  is  not  double;  the 
allegation  that  there  was  no  consideration  for  the  indorse- 
ment, amounts  to  no  more  than  is  stated  in  the  averment ; 
namely,  that  the  plaintiff  had  notice  of  the  premises.     If  a 
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fraud  has  been  practised  upon  any  party,  the  plaintiff  1845. 
cannot  recover,  unless  he  is  a  bona  fide  holder  for  value,  j^^^^ 
and  the  only  way  to  impeach  his  title,  is  to  shew  that  he  ^' 

had  notice  of  the  fraud.  [Parke^  B. — Could  not  that  be 
proved  under  the  allegation,  that  there  was  no  consideration 
for  the  indorsement  to  the  plaintiff?.  Alderson,  B. — Suppose 
the  defendant  proves  that  she  delivered  the  bill  to  C. 
Stonehouse  for  a  special  purpose,  and  also  shews  that 
between  C.  Stonehouse  and  the  present  plaintiff  no  con- 
sideration passed,  would  not  that  support  the  plea?  Or 
suppose  you  prove  all  the  circumstances  relating  to  the 
special  agreement,  and  the  plaintiff's  knowledge  of  it  at  the 
time,  would  not  that  also  support  the  plea?]  (/////  then 
asked  leave  to  amend.) 

As  to  the  demurrer  to  the  fifth  plea,  the  question  arises 
upon  the  10th  section  of  the  5  &  6  Vict.  c.  116,  which 
enacts,  "  that  if  any  suit  or  action  is  brought  against  any 
petitioner,  for  or  in  respect  of  any  debt  contracted  before 
the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  suit  or  action,  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution 
made  by  a  commissioner  duly  authorized,  whereof  the 
production  of  the  order,  signed  by  the  commissioner,  with 
proof  of  his  handwriting,  shall  be  sufficient  evidence."  It 
is  conceded,  that  the  plea  does  not  follow  the  very  words 
of  the  act ;  but  it  shews  that  the  requisites  of  the  statute 
have  been  complied  with. 

Parke,  B.  —The  plea  is  clearly  bad.  It  should  either 
follow  the  very  words  of  the  10th  section,  or  it  must  fully 
set  out  the  proceedings,  and  so  shew  that  the  requisites  of 
the  statute  have  been  complied  with.  The  defendant  may 
have  leave  to  amend  both  pleas,  otherwise  there  will  be 
judgment  for  the  plaintiff. 

Judgment  accordingly  (a). 

(a)  See  Nichols  v.  Payne,  ante,  p.  629- 
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A  party  in 
execution  who 
has  petitioned 
•nd  obtained 
an  interim 
order  for  pro- 
tection under 
the  7  &8  Vict, 
c.  96,  may  be 
afterwards 
remanded  to 
his  former 
custody  by  the 
commissioner ; 
although  the 
case  does  not 
fall  within  the 
24th  section 
of  that  act. 

The  proviso 
at  the  end  of 
the  28th  section 
is  not  a  general 
provision,  that 
every  one  who 
has  been  in 

Jirison  for  debt 
or  twelve 
months  shall 
be  discharged ; 
but  only  limits 
to  that  period, 
the  imprison- 
ment after  the 
final  order  is 
refused,  or 
indefinitely 
postponed,  or 
the  mterim 
order  is  not 
renewed. 

A  prisoner 
who  sues  out  a 
writ  of  habeas 
corpus  ad 
subjiciendum, 
is  not  bound 
by  the  decision 
of  any  one 
Court;  but 
is  entitled  to 
take  the  opinion 
of  all,  as  to  the 
propriety  of  his 
imprisonment. 


Ex  parte  Partington. 

In  July,  1841,  W.  Partington  was  taken  in  execution  by 
the  sheriff  of  Middlesex,  at  the  suit  of  one  Ubanke.  Two 
detainers  were  afterwards  lodged  against  him,  on  one  of 
which  the  debt  exceeded  300/.  On  the  30th  of  June, 
1842,  Partington  petitioned  the  Court  for  the  Relief  of 
Insolvent  Debtors,  but  did  not  proceed  to  file  his  schedule. 
In  August,  1842,  not  being  a  trader  within  the  bankrupt 
laws,  he  presented  a  petition,  under  the  7  &  8  Vict  c.  96, 
and  an  interim  order  was  made,  under  the  6th  section,  by 
Mr.  Commissioner  Evans,  for  the  protection  of  his  person, 
until  the  27th  of  September,  by  virtue  of  which  he  was 
discharged  from  custody.  At  the  expiration  of  the  interim 
order,  the  petition  came  on  to  be  heard,  when  the  learned 
commissioner  refused  the  final  order,  and  remanded  the 
petitioner  to  his  former  custody ;  on  the  ground  that,  as  he 
had  petitioned  the  Court  for  the  Relief  of  Insolvent 
Debtors,  all  his  property  had  vested  in  the  provisional 
assignee  of  that  Court.  He  was  accordingly  taken  by  the 
officer  of  the  Court  of  Bankruptcy,  and  by  him  delivered 
over  to  the  custody  of  the  keeper  of  the  Queen's  prison. 
In  the  course  of  last  Term,  Partington  was  brought  up  by 
writ  of  habeas  corpus,  issued  out  of  the  Court  of  Queen's 
Bench ;  but  being  opposed  by  the  execution  creditors,  that 
Court,  after  argument,  refused  to  discharge  him.  He 
afterwards  sued  out  a  writ  of  habeas  corpus,  returnable 
before  the  Lord  Chief  Baron  at  Chambers,  but  that  learned 
Judge  had  also  refused  his  discharge. 

Peacock  now  moved  this  Court  for  a  writ  of  habeas 
corpus.  The  question  depends  upon  the  construction  of 
the  recent  act,  7  &  8  Vict.  c.  96,  which  enables  debtors  to 
petition  the  Court  of  Bankruptcy  for  protection  from  pro- 
cess. The  3rd  section,  requires  a  notice  to  be  given  to  the 
creditors  whose  debts  shall  amount  to  five  pounds.    By  the 
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4th  section^  the  property  of  the  petitioner  vests   in   the       1845. 
assignees  for  the  time  being.     The  5th  section  gives  the      ETpwie 
commissioner  the  same  power  for  seizure  of  the  property  of  Partington. 
the  petitioner,  and  examination  of  him,  as  in  cases  of  bank- 
ruptcy.    Under  the  6th  section  (a),  the  petitioner  can  only 
be  taken  again  in  execution  by  the  creditors,  under  a  fresh 
writ  issued  on  the  judgment;  or  at  least,  by  directing  the 
sheriff  to  retake  him  upon  the  old  writ     The  power  of  the 
commissioner  to  remand,  depends  upon  the  24th  section  (6). 

(a)  Sect  6.  "That  any  pri- 
soner in  execntion  upon  any 
judgment  obtained  in  any  action 
for  the  recovery  of  any  debt, 
either  not  being  a  trader  within 
the  meaning  of  the  statutes  re- 
lating to  bankmpts,  or  being  a 
trader  within  the  meaning  of  the 
said  statutes  owing  debts  amount- 
ing on  the  whole  to  less  than 
three  hundred  pounds,  may  be  a 
petitioner  for  protection  from 
process ;  and  every  such  petitioner 
to  whom  an  interim  order  for 
protection  shall  have  been  given 
shall  not  only  be  protected  from 
process,  as  provided  by  the  said 
recited  act,  but  also  from  being 
detained  in  prison  in  execution  up- 
on any  judgment  obtained  in  any 
action  for  the  recovery  of  any 
debt  mentioned  in  his  schedule ; 
and  if  any  such  petitioner,  being 
a  prisoner  in  execution,  shall  be 
detained  in  prison  in  execution 
upon  any  such  judgment,  it  shall 
be  lawful  for  the  commissioner  to 
order  any  officer  who  shall  have 
such  petitioner  in  custody  by 
virtue  of  such  execution  to  dis- 
charge such  petitioner  out  of 
custody  as  to  such  execution, 
without  exacting  any  fee,  and 
such  officer  shall  hereby  be  in- 
demnified for  so  doing;  and  no 


sheriff,  gaoler,  or  other  person 
whatsoever  shall  be  liable  to  any 
action  as  for  the  escape  of  any 
such  prisoner  by  reason  of  such 
his  discharge  ;  and  such  peti- 
tioner so  discharged  shall  be  pro- 
tected by  his  interim  order  from 
all  process  for  such  time  as  the 
commissioner  shall  by  such  in- 
terim order  or  any  renewal 
thereof  think  fit  to  appoint,  until 
the  making  of  the  final  order  for 
protection,  in  the  same  manner 
as  if  such  petitioner  had  not  been 
a  prisoner  in  execution :  provided 
always,  that  after  the  time  allowed 
by  any  such  interim  order  or 
any  renewal  thereof  (as  the  case 
may  be)  shall  have  elapsed  such 
petitioner  shall  not  by  such  dis- 
charge be  protected  from  being 
again  taken  in  execution  upon 
such  judgment,  but  such  judg- 
ment shall  remain  in  full  force 
and  effect  notwithstanding  such 
discharge." 

ib)  Sect.  24.  "That  if  on  the 
day  for  the  first  examination  of 
the  petitioner,  or  at  any  adjourn- 
ment thereof,  it  shall  appear  to 
the  commissioner  that  the  debts 
of  the  petitioner,  or  any  of  them, 
were  contracted  by  any  manner 
of  fraud  or  breach  of  trust,  or  by 
any  prosecution  whereby  he  had 
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1845.        This  petitioner  has  not  been   remanded  for  any  of  the 


Ex  parte  causes  mentioned  in  that  section ;  and  the  fact  of  his  having 
Paetington.  petitioned  the  Insolvent  Court,  is  no  justification  of  the 
remand,  if  all  his  property  has  been  £Eiirly  and  honestly 
assigned  to  the  provisional  assignee.  Assuming  that,  in 
consequence  of  the  commissioner  having  refused  the  order, 
the  petitioner  is  again  liable  to  be  sent  to  prison,  that 
could  only  be  done  by  the  execution  creditors ;  whereas,  in 
this  case,  he  has  been  taken  back  to  prison  by  the  officer 
of  the  commissioner.  The  sheriff  has  no  right  to  detain  a 
prisoner,  who  has  come  into  his  custody  by  unlawful 
means ;  Pearson  v.  Yewens  (a),  Robinson  v.  Yewens  (6).  Be- 
sides, the  28th  section  contains  a  proviso,  '^  that  no  debtor 
shall  be  imprisoned  on  any  process  for  more  than  twelve 
calendar  months  for  any  debt  contracted  before  filing  his 
petition,  in  case  the  final  order  shall  be  refused  or  shall 
not  be  made,  or  in  case  the  protecting  order  shall  not  be 


been  convicted  of  any  offence,  or 
without  havinf(  at  the  time  a  rea- 
sonable or  probable  expectation 
of  being  able  to  pay  each  debt 
or  debts,  or  that  such  debts, 
or  any  of  them,  were  contracted 
by  reason  of  any  judgment  in  any 
proceeding  for  breach  of  the 
revenue  laws,  or  in  any  action  for 
breach  of  promise  of  marriage, 
seduction,  criminal  conversation, 
libel,  slander,  assault,  battery, 
malicious  arrest,  malicious  suing 
out  a  fiat  of  bankruptcy,  or  ma- 
licious trespass,  or  that  the  pe- 
titioner has  parted  with  any  of 
his  property  since  the  presenting 
of  his  petition,  the  commissioner 
shall  not  be  authorized  in  any 
such  case  to  name  any  day  for 
making  such  final  order,  or  to 
renew  such  interim  order;  and 
in  every  such  case  wherein  any 
such  petitioner  shall  have  been  a 


prisoner  in  execution,  and  dis- 
charged out  of  custody  by  order 
of  the  commissioner  under  the 
provision  herein  in  that  behalf 
contained,  swh  petitioner  shall  be 
remanded  by  an  order  of  the  com- 
missioner to  his  former  custody; 
but  if  none  of  the  matters  aforesaid 
shall  so  appear,  and  the  commis- 
sioner shall  be  satisfied  that  the 
petitioner  has  made  a  full  dis- 
covery of  his  estate,  effects,  debts, 
and  credits,  it  shall  then  be  lawful 
for  the  commissioner  to  cause 
notice  to  be  given  that  on  a  cer- 
tain day,  to  be  named  therein,  he 
will  proceed  to  make  such  final 
order,  unless  cause  be  shewn  to 
the  contrary." 

(a)  7  Dowl.  461 ;  S.  C.  5  Bing. 
N.  C.  489 ;  7  Scott,  435. 

(b)  7  Dowl.  377 ;  S.  C.  5  M.  «p 
W.  149. 
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renewed."     [Parhey  B.— That  proviso  only  extends  to  the       1845. 
section  which  authorizes   the   commissioner  to  remand.      Ex^wta 
Alderson,  B. — The  meaning  of  the  proviso  is,  that  where  a  Pabtinctok. 
party  gets  back  into  prison,  because  he  is  remanded,  he 
shall   not   remain   in    prison  more   than   twelve   months. 
What  would  be  the  use  of  the  proviso  at  all,  if  the  ante- 
cedent period  of  imprisonment  entitled  him  to  go  out?] 

Parkb,  B. — We  will  take  an  opportunity  of  looking  into 
the  act  of  Parliament  The  cases  of  Robinson  v.  Yewens  (a), 
and  Pearson  v.  Fewens  (6),  do  not  apply ;  for  the  party  here 
is  not  re-delivered  into  custody  by  the  act  of  the  sheriff. 
On  an  application  for  a  habeas  corpus,  we  are  bound  to 
decide  the  party's  right  to  the  writ;  and  although  the 
matter  has  already  been  before  another  Court,  still  in 
favour  of  liberty,  the  prisoner  is  entitled  to  have  the 
opinion  of  each  Court 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — An  application  was  made  by  Mr.  Peacock, 
for  the  discharge  of  a  defendant  who  was  in  custody,  in  exe- 
cution, for  more  than  300/. ;  and  who  had  in  August  last  filed 
his  petition,  under  the  6th  section  of  the  7  &  8  Vict  c  96. 
It  appears,  that  an  interim  order  was  made  for  his  pro- 
tection, and  that  he  was  discharged  out  of  custody  by  the 
learned  commissioner,  Mr.  Evans.  But  when  the  case 
was  heard,  on  the  27th  of  September,  (the  day  pre-fixed), 
the  commissioner  refused  the  final  order,  and  remanded 
him  into  custody,  as  if  the  interim  order  had  not  been 
made ;  being  of  opinion  that  he  was  not  entitled  to  the 
benefit  of  the  act,  as  he  had  previously,  in  the  year  1842, 
petitioned  the  Court  for  the  Relief  of  Insolvent  Debtors, 
and  all  his  estate  was  vested  in  the  provisional  assignee  of 


(a)  7  Dowl.  451 ;  S.  C.  5  Bing.         (6)  7  Dowl.  377;  S.  C.  6  M. 
N.  C.  489.  &  W.  149. 
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1845.  that  Court,  and  could  be  dealt  with  according  to  the  pro- 
^^^^C^  visions  of  that  act  The  application  for  a  habeas  corpus 
Partington.  ^88  made  on  three  grounds ;  first,  that  the  commissioner 
had  no  power  to  remand  in  this  case,  it  not  being  one  in 
which  he  is  directed  to  remand,  under  the  24th  section ; 
secondly,  that  upon  the  refusal  of  the  final  order,  the 
defendant  could  only  be  taken  in  execution  by  the  credi- 
tors under  the  6th  section,  by  a  firesh  writ,  or  by  ordering 
the  sheriff  to  take  him  again  under  the  old  writ ;  thirdly, 
that  under  the  28th  section,  the  defendant  who  has  already 
been  in  execution  for  more  than  twelve  months,  could  not 
be  detained  any  longer.  The  case  has  already  been  before 
the  Court  of  Queen's  Bench,  on  the  return  to  a  habeas 
corpus ;  and  before  my  Lord  Chief  Baron,  at  Chambers,  on 
a  subsequent  application,  for  a  similar  writ  In  both 
instances,  the  discharge  was  refiised.  The  defendant,  how- 
ever, had  a  right  to  take  the  opinion  of  this  Court  as  to  the 
propriety  of  his  imprisonment;  and  therefore  we  have 
thought  it  proper  to  examine  attentively  the  provisions  of 
the  statute,  without  considering  ourselves  as  concluded  by 
these  decisions.  But  we  are  all  of  opinion,  that  the  de- 
fendant is  not  entitled  to  his  discharge ;  and  we  entirely 
agree  in  the  judgment  of  the  Court  of  Queen's  Bench, 
which  was  approved  by  the  Lord  Chief  Baron,  and  are 
satisfied  of  the  correctness  of  the  reasons,  stated  to  us  to 
have  been  assigned  by  Lord  Denman,  for  that  judgment 
The  right  of  remanding,  as  if  the  interim  order  had  not 
been  issued,  does  not  depend  upon  the  24th  section,  which 
b  compulsory  in  all  the  cases  therein  mentioned;  but  is 
incident  to  the  jurisdiction  to  grant  the  interim  order  given 
by  the  statute  to  the  commissioner ;  who,  if  he  finds  that  he 
has  granted  an  order  ex  parte,  which  he  is  satisfied  he 
ought  not  to  have  done,  must  have  a  right  to  revoke  that 
order,  and  place  the  defendant  in  the  situation  in  which 
he  was  before,  and  where  he  ought  to  have  remained. 
The  commissioner,  therefore,  when  he  discovered  that  the 
defendant  was  not  entided  to  the  benefit  of  the  act,  was 
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perfectly  right  in  not  merely  rescinding  the  order,  but  in  1845. 
ordering  him  to  be  remanded,  and  placing  him  in  the  same  e^  parte 
situation  in  which  he  was  when  the  interim  order  was  Partington. 
obtained.  In  this  view  of  the  case,  it  is  unnecessary  to 
give  any  opinion  on  the  second  objection.  The  third,  we 
also  think  untenable.  The  proviso  at  the  close  of  the  28th 
section,  is  not  a  general  provbion  that  every  one  who  has 
been  in  prison  for  debt  for  twelve  months  shall  be  dis- 
charged; but  is  a  proviso  ingrafted  on  the  discretionary 
power  given  to  the  commissioner  in  the  previous  part  of 
that  section.  It  seems  to  us,  to  limit  the  imprisonment 
after  the  final  order  b  refused,  or  indefinitely  postponed^ 
or  the  interim  order  is  not  renewed,  to  a  period  of  twelve 
months ;  that  is,  to  apply  to  cases  in  which  the  defendant  is 
entitled  to  the  benefit  of  the  interim  order.  Whether, 
when  the  defendant  in  this  case  has  been  in  prison  twelve 
months,  fit)m  the  27th  of  September,  1844,  he  will  be 
entitled  to  his  discharge  under  this  proviso,  is  a  matter  to 
be  hereafter  considered,  if  it  should  be  necessary.  We 
are  all  clearly  of  opinion,  that  he  ought  not  to  be  dis- 
charged, on  the  present  application. 

Writ  refused. 


TiLEY  V.  Hodgson. 

J.  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  a  copj  of  a 
why  the  copy  of  the  writ  of  summons  issued  in  this  case  ^IJI^^'iJJJi^ 
should  not  be  set  aside  for  irregularity,  on  the  ground  that  ^?®%'l?"'?^**'* 
the  form  of  action  was  not  mentioned  therein.  The  copy  J^noarr,  the 
of  the  writ  had  been  served  on  the  6th  of  January,  and  on  the  I3th  ra- 
the evening  of  the  13th,  the  plaintiff's  attorney  was  served  ^J  j^ie'^iw 
with  notice  of  the  present  rule  having  been  granted  on  that  to  set  aside  the 
day,  and  that  the  rule  would  be  drawn  up  at  the  opening  writ  for  irre- 

ffalarity,  and 
toat  the  mle 
would  be  drawn  up  at  the  opening  of  the  office  on  the  following  morning.     In  the  afternoon  of 
the  14th,  the  plaintiff  entered  an  appearance  and  filed  his  declaration,  and  two  hours  afterwards 
the  rule  was  senred :  Heldy  that  the  defendant  was  not  precluded  from  objecting  to  the  writ. 


Hodgson. 
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1845.        of  the   office   on   the   following   morning.      Late  in   the 
^^^(^^    afternoon  of  the  14th,  the  plaintiff  entered  an  appearance 
for  the  defendant,  filed  his  declaration,  and  duly  served  a 
notice   thereof.     Two   hours  afterwards,   a  copy    of  the 
present  rule  was  served  on  the  plaintiff's  attorney. 

Montagu  Chambers  shewed  cause.  The  question  is, 
whether  the  defendant  has  applied  to  the  Court  within  a 
reasonable  time.  Although  the  copy  of  the  writ  was 
served  on  the  6th,  the  plaintiff  had  no  notice  of  the 
irregularity  until  the  13th.  [Parkey  B. — If  the  motion  is 
made  before  the  time  for  appearance,  that  is  sufficient] 
As  no  rule  was  served  when  the  office  opened,  the  plaintiff 
was  entitled  to  enter  an  appearance  and  file  his  declaration. 
The  notice  of  a  rule  did  not  operate  as  a  stay  of  pro- 
ceedings. Besides,  the  defendant,  by  not  returning  the 
notice  of  declaration,  has  waived  the  objection. 

Saunders^  in  support  of  the  rule.  The  rule  could  not  be 
served  on  account  of  the  press  of  business  at  the  office. 
Crow  V.  Field  {a)y  is  an  authority  to  shew,  that  an  application 
of  this  nature  may  be  made  at  any  time  before  the  expiration 
of  the  period  limited  for  entering  an  appearance. 

Pollock,  C.  B. — We  think  the  rule  ought  to  be 
absolute.  Where  a  party  receives  notice  of  a  rule,  and 
will,  notwithstanding,  take  a  step,  he  must  do  so  at  his 
peril 

Rule  absolute. 

(a)  S  Dowl.  231. 
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Dickinson  v.  Allsop  and  Another.  *     "^      ' 

JL  HIS  cause,  and  all  matters  in  difference,  and  all  accounts  Where  there 

between  the  plaintiff  and  defendants,  were  referred  by  Jo  the^^^ 

Judge's  order  to  arbitration;  the  costs  of  the  writ  and  2!*c*mrt*tt 

subsequent  proceedings  to  be  in  the  discretion  of  the  notgnutta 

arbitrator,  all  other  costs  to  abide  the  event  of  the  award,  i  &  2  Viei. 

The  arbitrator  awarded,  amongst    other  things,   that  a  ^jwJii\S^ 

verdict  should  be  entered  for  the  defendants,  and  that  the  Pf^y  to  p«y 

the  sum 
plaintiff  should  pay  to  the  defendants  the  sum  of  21 JL  14«.  lOcL  awarded. 

A  rule  nisi  had  been  granted  for  an  attachment,  but  on 

cause  being  shewn,  the   Court  discharged  the  rule,  on 

account  of  a  doubt  they  entertained  as  to  the  validity  of 

the  award. 

Warren  now  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  he  should  not  pay  to  the  defendants 
the  sum  of  217.  14«.  lOcf.,  pursuant  to  the  award.  He 
submitted,  that  though  the  Court  would  tiot  grant  an 
attachment  against  the  person ;  yet  there  was  no  objection 
to  the  present  application,  which  merely  called  on  the 
party  to  pay  the  money.  The  distinction  between  the 
two  proceedings  is  adverted  to  in  Dtfe  v.  Amey  (a) ;  and  it 
would  seem,  from  the  case  of  Jones  v.  WUUams  (&),  that  a 
party  is  entitled  to  this  rule  ex  debito  justitise. 

Parke,  B. — We  ought  not  to  grant  a  rule.  The  Courts 
have  refused  to  issue  an  attachment  where  there  is  any 
doubt  as  to  the  validity  of  the  award ;  not  on  the  ground 
that  an  attachment  is  a  proceeding  against  the  person,  but 
because  the  parties  ought  to  have  an  opportunity  of  raising 
the  objections.  The  present  application  is  the  same  in 
substance  as  that  for  an  attachment  (c),  for  the  reasons 

(a)  1  Dowl.  23,  N.  S. ;  See  (c)  See  note  (c)  to  the  case  of 
S.  C.  8  M.  &  W.  565.  Hawkins  v.  BeiUon  and  Another^ 

(i)  11  A.  &  E.  176 ;  See  S.  C.     ante,  p.  468. 
4  P.  &  D.  217. 

you  II.  u  u  D.  &  L. 
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Dickinson 

V. 

Allbop 
and  Another. 


Stated  by  Lord  Abinger  in  Doe  v.  Amey  {a) ;  and  we  cer- 
Uinly  would  not  grant  an  attachment  in  the  present  case. 

Aldebson^  B. — As  there  is  a  question  of  law  as  to  the 
validity  of  the  award,  we  ought  not  to  interfere  in  this 
summary  mode ;  as  there  is  in  effect  no  difference  between 
the  present  proceeding  and  that  by  attachment:  in  both 
cases  our  judgment  is  final 

Rule  refused. 


(a)  1  Dow}.  23,  N.  S. ;  See  S.  C.  8  M.  &  W.  565. 


Wade  v.  Sibieon. 

J.  HIS  was  an  action  by  the  holder  of  two  cheques, 
payable  to  bearer.  The  defendant  pleaded  (amongst  other 
pleas)  that  the  cheques  were  given  to  the  payee  for  money 
lost  at  play,  and  that  the  plaintiff  was  aware  of  that  fisust,  at 
the  time  he  received  the  cheques.  The  cause  stood  for 
trial  on  the  7th  of  December;  and  on  the  6th,  the  following 
order  was  made  by  Alderson,  B. 

"  On  hearing  the  attomies,  &c.,  and  by  consent,  I  do 
tbTcovCthe    order,  that  on  payment  of  2000il,  and  interest  on  the  two 

Cooithas 
power,  not- 
withManding 
men  prerioai 
oonient,  to 
fee  that  inch 
act  it  proper 
and  allowable. 
Therefore, 
whereacanie 
ttood  for  trial 
on  the  7th  of 


Where  an 
arrangement 
ia  made  hj 
content  of  the 
putiet  to  a 
tuit,  and  in 
order  to  carry 
into  effect 
their  inten- 
tiont,  tome 
aetremaina 
to  be  done 
the 


aathoritj  of 


cheques,  from  the  date  until  the  payment  thereof^  (the 
debt  due  from  the  defendant  to  the  plaintiff,  for  which  this 
action  is  brought,)  together  with  costs,  to  be  taxed  and 
paid  on  or  before  the  14th  of  December  instant,  all  further 
proceedings  in  this  cause  be  stayed ;  and  I  further  order, 
that  in  case  de&ult  be  made  in  payment,  as  aforesaid,  the 
plaintiff  shall  be  at  liberty  to  sign  final  judgment,  and  issue 
^^™^'  *°^  execution  for  the  whole  amount  remaining  unpaid  at  the 
the  defendant     time  of  such  de&ult,  with  costs  of  judgment  and  execution, 

contented  to  a  *      o 

Judge't  order    together  with  sheriff's  poundage,  ofiicer's  fees,  and  all  other 

doi>nS*TOtte    incidental  expenses,  whether  by  fi.  fisu  or  ca.  sa." 

on  the  14th ; 

but  before  that  time  he  ditcovered  freth  e?idence :  HM^  that  the  Coort  might  ^wt  ande  the 

order,  and  let  the  defendant  in  to  try  the  caute. 
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After  the  above  order  was  made^  the  defendant  dis- 
covered some  additional  evidence,  which  he  thought  would 
enable  him  to  prove  his  plea ;  and  on  the  13th  of  December, 
he  took  out  a  summons  to  set  aside  the  order.  The  sum- 
mons was  heard  before  Itolfe^  B.,  who  refused  to  make  an 
order.  A  similar  application  having  been  made  to  the 
Court,  and  a  rule  nisi  obtained ; 

W.  H.  fFatsan,  and  F.  V.  Lecy  showed  cause.  First, 
the  Court  has  no  jurisdiction  to  set  aside  an  order  made  by 
consent  of  the  parties.  It  was  suggested,  that  this  case 
resembled  one  where  additional  evidence  was  discovered 
after  trial ;  but  there  is  this  distinction,  that  in  the  latter 
case  the  proceedings  are  adverse,  and  the  Court  must 
necessarily  have  power  to  control  them.  Where  a  debtor 
gives  a  cognovit,  or  a  warrant  of  attorney,  he  will  not 
afterwards  be  allowed  to  try  the  merits,  because  he  may 
have  discovered  fresh  evidence ;  BUgh  v.  Brewer  (a).  K  it 
were  otherwise,  a  defendant  who  had  consented  to  pay  the 
debt  and  costs,  might,  perhaps,  on  taxation,  see  the  briefii 
of  the  opposite  party,  and  discovering  some  weak  point  in 
his  case,  come  to  the  Court  for  permission  to  try  the  cause, 
and  take  the  chance  of  a  verdict  in  his  favour. 

Martin  and  Barstaw,  in  support  of  the  rule.  Blyih  v. 
Brewer  (a)  has  no  application  to  the  present  case ;  for  there 
the  party  giving  the  cognovit  had  the  means  of  shewing 
that  the  contract  was  founded  on  an  illegal  consideration, 
but  he  abandoned  that  defence.  Besides,  here  the  pro- 
ceedings are  in  fieri ;  but  there  judgment  had  been  signed, 
and  execution  issued.  It  is  almost  a  matter  of  course,  to 
grant  a  new  trial,  where  a  verdict  has  been  obtained  by 
surprise,  and  the  unsuccessful  party  has  discovered  fresh 
evidence. 

(a)  3  DowL  266;  See  S.  C.  1  C,  M.  &  R.  651. 
U  U  2 
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1845.  AldebsoNi  B. — Until  judgment  is  actually  signed,  (the 

^J^^"*^    signing  it  being  an  act  done  under  the  authority  of  the 
«•  Coiut,)  it  is  open  for  the  Court  to  see  that  the  act  about  to 

be  done  under  its  authority  is  not  decidedly  unjust 

Cur,  adv.  vulL 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court* 
We  entertain  no  doubt  whatever,  as  to  our  jurisdiction. 
Wherever  any  act  remains  to  be  done  by  the  Court,  in 
order  to  carry  out  the  intentions  of  the  parties,  such,  for 
instance,  as  allowing  judgment  to  be  signed,  &c.,  the  Court 
has  an  equitable  jurisdiction,  to  consider  whether  the  act  is 
proper  and  allowable,  under  the  circumstances.  Then,  as 
to  the  merits  of  the  case ;  it  is  clear,  fix)m  the  afiSdavits, 
that  there  is  a  point  proper  to  be  submitted  to  a  jury,  and 
which  ought  to  be  submitted  to  them.  This  case  is  not 
analogous  to  Bligh  v.  Brewer  (a),  where  judgment  had 
been  signed  on  a  cognovit,  and  the  Court  refused  to  inter- 
fere to  set  it  aside,  on  the  suggestion  that  it  was  g^ven  for 
too  much,  and  that  the  debt  was  founded  on  an  ill^al 
consideration ;  but  it  rather  resembles  the  case  of  a  party 
who  has  discovered  fresh  evidence  after  a  trial.  Under  all 
the  circumstances,  therefore,  the  present  rule  should  be 
absolute,  on  payment  of  costs  by  the  defendant;  and  in  the 
event  of  the  ultimate  judgment  being  in  &vour  of  the 
plaintiff,  he  should  have  the  same  benefit  from  it,  so  for  as 
all  the  issues  raising  the  question  of  gaming  are  concerned, 
as  if  it  had  been  signed  on  the  day  on  which  he  was 
entitled  to  enter  it,  according  to  the  terms  of  the  order ;  the 
defendant  to  pay  interest  at  61  per  cent,  after  the  time  the 
money  became  due.  It  should  also  be  made  a  condition, 
that  the  trial  should  proceed,  notwithstanding  the  death  of 
either  party. 

Rule  absolute  accordingly. 

(a)  3  Dowl.  266 ;  See  S.  C.  1  C,  M.  &  R.  651. 
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GooLDiFF  V.  Fuller. 

€/  OCKBURN  moved  for  a  rule,  calling  on  the  plaintiff  The  Coort 
to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  general  grant 
inspect  two  letters  written  by  the  plaintiff  to  the  defendant,  "j^^J^ni 
in  or  about  the  month  of  January,  1844.     The  action  was  nnl«»  they  are 

set  out  in  the 

for  breach  of  promise  of  marriage ;  and  it  was  allied,  that  declaration, 
the  proposed  marriage  was  broken  off  by  mutual  consent,  ^[rty^i^ds 
and  under  an  agreement  between  the  parties,  that  their  them  m  trurtee 
respective  letters  should  be  given  up.     The  defendant  had  the  other. 
returned  to  the  plaintiff  all  letters  written  by  her  to  him,  where  a  con- 
but  the  plaintiff  had  not  complied  with  the  agreement  by  rfm^dbeen 
returning  the  defendant's  letters.     It  was  suggested,  that  **^^*|^' 
the  letters  in  question  contained  a  release  of  the  plaintiff's  tersofthe 
right  of  action.     Botisfield  v.  Godfrey  (a)  was  cited,  as  an  Siedefendant 
authority  to  shew,  that  under  the  circumstances  the  Court  J^^Jh^" 
would  exercise  an  equitable  jurisdiction,  and  order  an  Court  rcfiued, 

in  an  action 
mspection.  for  a  breach 

of  the  contract 
of  marriage, 

fF.  H.  Watson  shewed  cause,  in  the  first  instance,  upon  f®  ®"**r  •"  ^ 

^        inspection  of 

affidavit,  that  the  letters  contained  no  release  whatever  of  two  letters 

the  plaintiff's  right  of  action;  and  contended,  that  the  plaintiff  which 

application  was  too  late ;  inasmuch  as  the  letters  in  question  JjJ^^IJ^  J^r 

were  returned  in  June,  1844,  the  action  commenced  in  and  which 

were  said  to 

October  last,  and  the  cause  stood  for  trial  at  the  sittings  in  contain  a 
this  present  Term.     He  also  urged,  that  this  was  not  a  ^e^H^ion. 
case  in  which  the  Court  would  grant  an  inspection.     (He 
was  then  stopped  by  the  Court) 

Pollock,  C.  B. — I  think  there  is  no  ground  for  this 
application.  Suppose  a  bill  of  exchange  is  not  delivered 
up  on  payment  by  the  acceptor,  could  we  make  an  order 
for  its  inspection  or  delivery  ?   Clearly  not    The  defendant 


(a)  5  Bing.  418;  See  S.  C.  2  M.  &  P.  771. 


662  CASES  av  poorrs  or  rmAcncs,  excwl 

IMS.       msj  spplj  to  postpone  the  trial,  onless  the  plaintiff  will 
oi^^l^^j     ooDseot  to  produce  the  lettera  at  the  triaL 


r. 
Fruxs. 


Pabxe,  B. — ^I  am  of  the  same  opinioD.  This  is  not  the 
\  of  an  iDftnmieiit  held  b j  die  one  paity  as  tnistee  or 
agent  for  die  odier,  in  whidi  case  it  is  oBoal  to  gisnt  an 
UMpectKXL  (d) 

Aldebbcmi,  B. — I  concur  with  the  rest  of  the  Coort.  If 
we  were  to  grant  this  application,  we  should,  in  effect,  be 
allowing  a  ImII  of  discorerj.  The  grounds  suggested  are 
matter  of  equttj,  and  the  defendant  mi^  >pplj  ^  postpone 
die  trial  tmtil  he  can  file  a  bill  in  equity.  In  Bcm^iM  ▼. 
Godfny  (i),  die  Court  granted  inq>ection  of  a  document 
CO  which  the  action  was  broo^t ;  and  in  sudi  cases^  die 
Courts  are  in  the  habit  of  considering  an  instrument  set 
out  in  the  dedaration,  as  something  in  the  nature  of  ojer. 
There  is  a  case  in  the  books  which  has  given  me  a  great 
deal  of  trouble,  as  it  is  perpetuallj  cited  at  Chambers  as  an 
authority  for  i^lications  of  this  kind  (r)  It  is  to  be 
regretted  that  that  case  is  not  corrected. 

Rale  refused. 

Eventually,  the  trial  was  postponed,  on  payment  by  the 
defendant  of  the  costs  of  the  day,  and  of  this  applicadon. 

(a)  See  Joser  y.  Palmer,  4  DowL  discovery,  he  should  have  it  here, 

446;  Mayor  qfAnmdelY,Holme9,  without  going  into  eqnitj;   the 

S  DowL  lis.  authority  of  that  case  has  been 

ib)  5  Bing.  418.  much  shaken  by  subsequent  de- 

(c)  If  his  Lordship  referred  to  cisions ;  see  Tkre^att  v.  Webster, 

the  case  of  Barry  v.  Alexander,  7  Moore,  559 ;  S.  C.  1  Bing.  l6l. 

cited  in  TUWe  Praet.  p.  592,  9th  RatcUffe  v.  Bleaeby,  3  Bing.  148 ; 

ed.,  and  reported  in  4  Dougl.  15,  S.  C.  10  Moore,  523 ;  and  Cocks 

where  Lord  Man^^  is  said  to  v.  Nash,  9  Bing.  723 ;  S.  C.  3 

have   held,   that  whenever   the  M.  &  Scott,  164. 
defendant  would  be  entitled  to  a 
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^ — >r— ' 

Watson  and  Others,  Assignees  of  Fawcbtt  r.  Botes  and 
Another. 

1  ROVER  by  the  assignees  of  a  bankrupt.     Pleas:  first,  in  trover,  the 
not  guilty.     Secondly,  a  denial  of  the  delivery  of  the  goods  miUtT  was 
by  the  bankrupt  to  the  defendant     Thirdly,  that  the  bank-  ^fj^'jj^ 
nipt  was  not  possessed  of  the  goods.     Fourthly,  that  the  wdtheoAer 
pIainti£Ss  were  not  assignees.  pUintifi. 

At  the  trial,  before  Aldersany  B.,  at  the  London  sittings  amiiigned* 
after  Michaelmas  Term,  a  verdict  was  found  for  the  defend-  ^^^J^^* 
ants  on  the  plea  of  not  guilty,  and  for  the  plaintifls  on  the  their  ooets, 
o^r  issues.     In  January,   1844,  the  defendants  signed  paid.    The 
judgment,  and  taxed  their  costs  upon  the  issue  found  for  to^adde  an 
them,  and  were  paid  the  amount  of  the  Master's  allocatur.  °/^»tM^ 

•^  the  plaintifiii 

In  January,  1845,  the  plaintiffs*  attorney  applied   to  the  ohtamed,nearly 

Master  to  tax  the  issues  found  for  them,  but  he  refused  to  wards,  to  ux 

do  so.    An  order  of  Rolfe,  B.,  was  then  obtained,  requiring  Jj*  ^^^"^ 

the  defendants'  attorney,  within  three  days,  to  enter  the  found  in  their 

proceedings  on,  and  carry  in  the  issue  roll,  and  complete 

the  judgment  in  the  action ;  and  also  directing  the  Master 

to  tax  the  plaintifis  their  costs  of  and  on  the  several  issues 

found  for  them. 


W.  H.  Watson  moved  for  a  rule  to  rescind  that  order. 
The  plaintifls  have  waived  their  right  to  these  costs,  by  not 
having  taxed  them  at  the  time  of  the  taxation  of  the 
defendants*  costs.  The  rule  of  Hilary  Term,  2  Wm.  4, 
r.  74,  provides,  that  ^^  no  costs  shall  be  allowed  on  taxation 
to  a  plaintiff,  upon  any  counts  or  issues  upon  which  he  has 
not  succeeded,  and  the  costs  of  all  issues  found  for  the  de- 
fendant shall  be  deducted  fix)m  the  plaintiff's  costs."  The 
word  "  deducted,"  clearly  shews  that  the  rule  contemplates 
but  one  taxation ;  and  it  would  be  contrary  to  the  established 
practice  of  the  Court  to  allow  two  taxations  on  the  same 
record.  [Parkcj  B. — The  plaintiffs  are  entitled  to  their 
costs  under  the  4  Ann.  c.  16,  s.  5,  which  expressly  allows 


664 


CA8B8  am  rOIHTS  Of  PRACnCB,  EXCB. 


1845. 

' V ' 

Watsom 

■DdOAen 

«. 

B0YB8 
■odAiiotlMr. 


costs  to  a  plaintiff  on  any  issue  found  for  him].  There  is 
no  instance  of  a  party  being  allowed  to  tax  the  costs  of 
issues  found  for  him  after  judgment  has  been  signed  on  the 
issues  found  for  the  other  side,  and  the  costs  of  those  issues 
paid.  [Parhe^  B. — ^If  the  plaintifib'  costs  exceed  those  of 
the  defendants,  there  is  no  doubt  the  plaintiffe  would  be 
entitled  to  recover  the  balance ;  then  how  is  it  to  be  ascer- 
tained unless  the  costs  are  taxed?]  After  the  lapse  of  a 
year,  the  plaintifis  have  no  right  to  require  a  taxation. 


Pollock,  C.  B. — ^This  is  an  implication  to  resdnd  an 
order,  allowii^  the  taxation  of  the  plaintifi'  costs;  and  we 
ought  not  to  decide,  on  motion  to  rescind  that  order,  that 
the  plaintifb  have  no  right  to  recover  these  costs. 

Rule  refiised. 


Hopkins  v.  Fbancis. 

Ifhen  1  de-      •■-  HIS  was  an  action  on  a  judgment,  to  which  the  defend- 
taZ^  «»*  Pl««jed  nul  tiel  record. 


BO  rule  for 
Jadgmentfbr 
the  plaintiff 
k  neoMsary. 
UpoDisfoe 
Jotned  on  plea 
of  nnl  tiel 
reoord,  the 
declaration 
italed  ge- 
nerally the 
reooverj  of  a 


Lush  moved  for  judgment,  on  production  of  the  record. 


Pearson,  for  the  defendant,  objected  that  there  had  been 

no  rule  for  judgment;    TidtTs  Prac.  744,  9th  ed.      In 

2  Chitty's  Arch.  Prac.  670,  1th  ed.,  it  is  said,  «  When  the 

plaintiff  replies  to  a  plea  of  nul  tiel  record,  he  must,  in  the 

^iSb^nwil  ^   Q^^^'s  Bench,  give  a  notice  in  writing  to  the  defendant's 

doced  shewed 
the  jodgment 


attorney  or  agent,  that  he  will  produce  the  record  on  the 
day  therein  mentioned.  In  the  Common  Pleas  and  Ex- 
chequer, he  obtains  a  rule  for  judgment,  and  serves  a  copy 
on  the  defendant's  attorney  or  agent." 


to  hare  been 
Signed  bir 
reason  ot 
default  in 
payment  of  a 
debt  by  in- 
stalments as  directed  bv  a  Judge's  order :  Hdd,  no  Tariance. 

Sembk,  that  where  the  plaintiff  declares  on  a  judgment,  Uie  Court  will,  at  the  instance  of  the 
defendant,  stay  proceedmgs  until  the  roll  is  carried  in. 
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Pollock^  C.  B.— That  is  the  case  where  the  defendant       1845. 

produces  the  record,  but  the  Masters  report  to  us  that  it  is    ^^^^^ 

not  so  when  the  record  is  produced  by  the  plaintiff.     In      ^  *'• 

./  r  Francis. 

Manning's  Exchequer  Practice^  ed.  1819,  p.  305,  it  is  said, 

on  trial  by  record,  "  where  a  judgment — is  pleaded,  the 

plaintiff— may  deny  the  existence  of  the  record.— This 

issue  is  triable  by  the  record  itselfi**    The  Masters  certify 

that  they  have  a  printed  form  of  rule,  where  the  defendant 

pleads  a  record ;  but  that  there  is  no  such  practice,  where 

it  is  the  plaintiff^s  record  which  b  denied  by  the  defendant. 

In  Manning's  Practice^  p.  306,  it  is  also  said,  that  *'  If  the 

plaintiff  aver  the  existence  of  the  record,  he  gives  notice  to 

the  defendant  that  he  will  produce  it  on  a  certain  day ; 

but  where  the  record  is  alleged  by  the  defendant,  the 

plaintiff  moves  for  a  four-day  rule  to  produce  it — And  a 

copy  b  served  on  the  defendant." 

Pabke,  B. — ^It  b  strange  that  the  difference  in  practice 
was  not  provided  for  by  the  rules  of  Hilary  Term, 
2  Wm.  4.  But  let  us  be  guided  by  the  sense  of  the 
thing.  What  necessity  can  there  be  for  a  rule  for  judg^ 
ment?  Thb  b  a  trial  by  the  record,  the  exbtence  of  which 
b  tried  by  us,  and  not  by  a  jury.  The  point  has  been 
already  virtually  decided  in  Stoinbum  v.  Taylor  (a). 

Pearson.  Secondly,  there  b  a  variance  between  the 
issue  and  the  record.  The  declaration  alleges,  that  the 
plaintiff,  in  her  Majesty's  Court  of  Exchequer,  by  the  con- 
sideration and  judgment  of  the  said  Court,  recovered 
against  the  defendant  the  sum  of  33/.  12«.  4dl'  The  record 
produced,  alleges  that  ''  a  certain  order  was  made  in  the 
cause,  by,  &c.,  one  of  the  Judges  of  the  Court  of  Common 
Pleas,  by  consent,  &c.,  that  on  payment  of  \bl.^  the 
damage  due  to  the  plaintiff,  with  costs,  &c,  (by  instalments,) 
before  the  17  th  of  August,  all  further  proceedings  in  the 


(a)  1  Dowl.  349,  N.  S.5  Soe  S.  C.  9  M.  &  W.  43. 
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1845.  said  cause  should  be  stayed:  and  if  de&ult  should  be  made 
'^^^^^  in  the  payment,  &c.^  the  plaintiff  should  be  at  liberty  to 
_  *•  sum  final  judinnent«  and  issue  execution,  &C.''    It  then 

allies,  ^'that  although  before  the  17  th  of  August,  the 
costs  of  the  action  were  taxed  at  18L  12s.  4d,  and  although 
the  17  th  of  August  had  elapsed,  the  defendant  did  not  pay, 
&C.''  He  cited  RastaU  v.  Straton  (a),  Munkenbeck  v. 
Bushnell  (6)^  Blackmare  v.  Flemyng  (c),  PkUUpson  y. 
Mangles  {dy 

Parke,  B. — The  cases  cited  do  not  iqpply.  It  is  only 
necessary  to  shew  a  recovery  by  a  judgment;  whether  that 
was  obtained  by  defiuilt,  or  in  any  other  way,  is  quite 
immaterial. 

Alderson,  B. — The  statement,  in  the  record,  of  the 
mode  in  which  the  judgment  was  obtained,  is  no  more  a 
part  of  the  judgment,  than  the  speech  of  a  Judge,  in  which 
he  assigns  his  reasons  for  the  judgment  Even  if  there 
had  been  a  variance,  we  could  have  amended  it  under  the 
9  Geo.  4,  c  15. 

Pearsmi  then  objected,  that  it  appeared  by  aflSdavit,  that 
the  judgment  roll  was  only  carried  in  two  or  three  days 
ago ;  so  that  the  plea  was  true  at  the  time  it  was  pleaded. 

Pollock,  C.  B. — If  you  had  moved  to  stay  proceedings, 
because  there  was  no  such  roll,  perhaps  the  Court  might 
have  done  so:  but  we  cannot  allow  the  record  to  be 
questioned  by  aflSdavit     There  must  be 

Judgment  for  the  Plaintiff. 

(o)  1  H.  Bl.  49.  (c)  7  T.  R.  446. 

(6)  4  Dowl.  139;  See  S.  C.  {d)  \\  Bast,  516. 

1  Scott,  569. 
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Doe  dem.  Bowman  and  Others  v.  Lewis. 


M.  HIS  was  an  action  of  ejectment  to  recover  two  estates  A  verdict  in 
in  the  county  of  Anglesea.     The  defendant,  by  the  consent  ^^Sbaa  dS^^ 
rule,  defended  as  tenant  of  the  premises,  which  he  thereby  J^^fanSant* 
admitted  to  consbt  of  the  said  estates.     At  the  trial'before  it  entiUed  to 
fftUiams,  J.,  the  defendant  contended  that  the  lessors  of  for  him  for 
the  plaintiff  had  failed  to  prove  their  title  to  one  of  the  Jj'p^JJ^ 


thepremu 

estates.     On  the  part  of  the  lessors  of  the  plaintiff  it  was  j®  '^'"^h  the 


— -  ^^  ^^ 
insisted,  that  even  were  that  so,  they  were  still  entitled,  on  DUintiffhas 

the  authority  oi  Doe  dem.  Davenport  v.  Rhodes  (a),  to  have  title. 

a  general  verdict  entered  for  them,  though  the  execution 

might  be  afterwards  limited  to  that  part  of  the  premises  to 

which  they  proved  title.     The  learned  Judge  was  of  that 

opinion,  and  a  general  verdict  was  accordingly  taken.     A 

rule  nisi  for  a  new  trial  having  been  obtained ; 

Wehby  and  Toumsend  shewed  cause,  {b)  There  are 
several  authorities  to  shew,  that  a  defendant  in  ejectment 
has  no  right  to  have  the  verdict  entered  distributively ; 
though  the  plaintiff  has  fiuled  to  prove  title  to  part  of  the 
premises.  In  Doe  dem.  Bishton  v.  Hughes  (e),  twelve 
defendants  entered  into  a  general  joint  consent  rule,  not 
specifying  the  premises  for  which  they  severally  defended ; 
at  the  assizes,  the  Judge  made  an  order  that  the  record 
should  be  amended,  by  allowing  two  of  the  defendants  to 
withdraw  their  plea,  and  suffer  judgment  by  de&ult;  but 
no  express  order  was  made  as  to  any  amendment  of  the 
consent  rule.  The  trial  proceeded, — these  two  defendants 
did  not  appear,  but  the  other  ten  made  out  a  complete 
defence.  The  Court  held,  that  the  order  did  not  operate 
as  an  amendment  of  the  consent  rule,  and  that  the  plaintiff 

(a)  llM.&W.  600;  SeeS. C.  became,  whether,  notwithstand- 

ante,  vol.  1,  p.  292.  ing  that  they  had  failed  as  to 

(6)  After  argument,  the  Court  part,  the  verdict  was  not  properly 

decided  that  the  lessors  of  the  entered  generally  for  the  lessors 

plaintiff  had,  in   point  of  fact,  of  the  plaintiff, 

failed  to  prove  their  title  to  one  (c)  2  C,  M.  &  R.  3S1 ;  See 

of  ths  estates.  The  question  then  8.  C.  4  Dowl.  412. 


Iavhl 
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1845.  was,  DotwithslaDdiDg  the  Older,  entitled  to  a  Teidktsgm 
sU  the  defendsnts;  though  the  Court  directed,  that  the  ten 
defendants  who  wait  to  trial  shonld  be  allowed  the  costs 
of  their  defence  on  taxation.  So  in  Boe  dem.  Bkdr 
▼•  Street  {a),  where  two  peisons  pleaded  aeverallj,  and 
entered  into  separate  consent  rules  fer  different  portions  of 
the  premisei^  and  the  lessor  of  the  [daintiff  sooceeded 
against  one  only ;  the  Judge  "wbo  tried  the  cause,  and  abo 
the  Court,  refused  to  amend  the  postea,  by  confining  the 
▼erdict  to  the  premises  to  whidi  title  had  been  proved. 
Dae  dem.  Daoemport  y.  Rhodes  (ft),  ezpresBly  decided,  that 
iriiere  a  defendant  in  ejectment,  has  entered  into  the 
ofdinaiy  general  consent  rule,  the  Terdict  is  general;  and 
the  defendant  is  not  entitled  to  have  it  entered  fer  him  as 
to  any  part  of  the  premises  to  whidi  the  lessor  oi  the 
pUintiff  fidls  to  prove  a  title.  There  Lord  AMnger,  C.  B^ 
saySy  ^  It  has  been  an  established  rule  in  actions  of  ejectment, 
ever  since  I  have  known  the  law,  that  when  the  |daintiff 
recovers  a  verdict,  although  he  proves  a  dtle  to  a  part  only, 
he  may  take  his  verdict  generally,  unless  it  is  otherwise 
consented  to  or  arranged  at  the  trial ;  but  it  is  at  his  peril, 
what  be  takes  possession  of  under  the  execution.''  Doe  v. 
Errington  {e\  is  there  stated  by  Lord  Abinger,  to  be 
distinguishable,  on  the  ground, "  that  for  aught  that  a[q)ear8 
to  the  contraiy,  it  might  have  been  arranged  at  the  time  of 
the  trial,  that  the  plaintiff  should  have  a  verdict  for  the  copy* 
hold,  and  the  defendant  for  the  fieehold."  And  Rolfe,  B., 
saySy  '^  Our  decision  does  not  exclude  the  defendants  j&om 
the  taxation  of  their  costs;  if  they  make  out  that  they  are 
entitled  to  costs  in  any  way,  that  b  still  open  to  them." 

Jervis,  contriL  The  verdict  ought  to  be  entered  dis- 
tributively.  The  defendant,  in  accordance  with  the  rule 
of  E.  T.,  2  Geo.  4,  has  specified  in  the  consent  rule,  the 
particular  premises  for  which  he  defends;  and  on  principle, 

(a)  2  A.  &  £.  329;  See  S.  C.      ante,  vol.  1,  p.  292. 
4  N.  &  M.  42.  (c)  4  DowL  602. 

(b)  llM.&W.600i  SeeS.C. 
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there  is  no  reason  why  he  should  not  have  a  verdict  for  1845. 
the  part  on  which  he  succeeds.  The  plea  of  not  guilty  is 
equally  as  distributable  in  ejectment,  as  in  trespass  or  trover. 
This  case  is  not  distinguishable  from  that  of  an  action  of  tres- 
pass for  breaking  and  entering  two  closes,  and  a  title  proved 
by  the  defendant  to  one  of  them.  Doe  v.  Errington  {a\  is 
a  distinct  authority  in  favour  of  the  defendant  It  is  not 
correct  to  say,  that  the  defendant  may  have  his  costs,  for 
the  Master  can  only  tax  according  to  the  postea.  Doe  dem. 
BiskUm  v.  Hughes  {b)  is  in  &vour  of  the  defendant;  for  the 
Court  there  made  an  order  that  the  defendants  who  went  to 
trial  should  have  costs.  ,.In  Doe  dem.  Davenport  v.  Rhodes  (c), 
the  Court  intimated  that  the  defendant  might  be  entitled  to 
costs,  if  the  consent  rule  specified  the  particular  parts  of  the 
premises  for  which  he  defended. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — The  question  in  this  case  was,  whether  the 
defendant  was  entitled  to  the  verdict  as  to  part  of  the  land 
for  which  this  ejectment  was  brought  The  lessors  of  the 
plaintiff  sought  to  recover  under  a  mortgage  title,  and  by  a 
general  description,  one  estate  called  Tros-y-Marian,  and 
another  called  Pen-y-Marian.  The  defendant  entered  into 
a  special  consent  rule,  defending  for  those  estates  by  name. 
At  the  trial,  the  lessors  of  the  plaintiff  succeeded,  but  my 
Brother  WilKams  doubted  as  to  their  right  to  recover  the 
latter  estate,  and  offered  to  reserve  the  point ;  the  plaintiff's 
counsel,  however,  refused,  and  the  verdict  was  accordingly 
entered  for  the  lessors  of  the  plaintiff.  A  motion  for  anew 
trial  was  afterwards  made,  and  a  rule  nbi  granted. 

On  the  argument  on  shewing  cause,  the  Court  was  of 
opinion,  that  the  lessors  of  the  plaintiff  were  not  entitled  to 
succeed  as  to  one  of  the  estates,  viz.,  Pen-y-Marian.  Mr. 
Welsbyy  on   their  behalf,   then  insisted,  that  they  were 

(a)  4  Dowl.  602,  (e)  11  M.  &  W.  600 ;  See  S.  C. 

(»)  2  C,  M.  &  R.  281 ;  See      on/e,  vol.  1,  p.  292. 
S.  C.  4  Dowl.  412. 


AeiBh>Lirf»i»M^S»: 
he  vindcd  s  •»  pai^  •■ 

i  iv^  he  b^  iMcms;  (wk  the 
■  7U/<A«<.|i{k»71.STS,973, 
»Eft<^;   Tm  ihirhii  ihm     ■jiilfiBil^   '  '   '^ 
pan,  or  Bi^  if  the  fkimaM  mrmdiJ  as  to  anj  pait  on 
dbe  tiki,  aod  dbe  defcadMt  OB  the 

>  cnikled  to  the  fneial  ca0%  the  defcodatt  toi 
The  Sew  Snkv  HBvr  Tcmi,  S  Wm.  4»  r.  74, 
the  n^  to  aaB  oo  a  dMnrnt  faoting;  the  Ja%ei  who 
hhaam.m  I  knov,  af  ofnuaa,  tint  the 
:•)  o«.  Efa.  IS. 
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had  put  a  wrong  construction  on  the  statute  aboye 
mentioned.  Since  then,  the  defendant  who  has  obtained  a 
verdict  upon  an  issue,  has  been  entitled  to  his  costs.  In 
applying  that  rule,  the  plea  of  not  guilty  has  been  held  to 
raise  a  separate  issue  on  each  count  of  the  declaration  to 
which  it  is  pleaded.  Cox  v.  Tlwmason  (a) ;  and  on  each  part 
of  a  divisible  count  in  an  action  on  the  case,  Prudhamme  v. 
Fraser  (b).  So  in  Knight  v.  Brown  (c),  a  plea  of  non 
assumpsit  to  several  counts,  was  held  to  raise  an  issue  on 
each.  Precisely  the  same  reason  applied  to  an  action  of 
ejectment ;  and  if  the  defendant  succeeds  as  to  a  part,  and 
it  is  material  to  him  l|||^  a  view  to  costs,  to  have  a  verdict 
found  for  him  as  to  that  part,  he  has  a  right  to  have  it  so 
found,  and  have  his  costs  taxed  upon  that  verdict  This 
was  done  in  the  case  of  Doe  v.  ErringUm  (d),  before  my 
Brother  Coleridge,  who  held,  that  the  defendant  was  entitled 
to  a  verdict  in  accordance  with  these  decisions,  and  with 
the  rule  of  Court,  which,  he  rightly  observed,  is  founded 
on  strict  justice. 

The  rule  was  also  applied  to  an  ejectment  by  the  Ring's 
Bench,  in  Doe  v.  Webber  (e),  where  the  plaintiff  had  a 
verdict  on  one  demise,  and  the  defendant  on  the  other; 
and  this  course  has  been  frequently  adopted. 

This  Court,  however,  in  the  recent  case  of  Doe  dem. 
Davenport  v.  Rhodes  {/),  came  to  a  different  conclusion 
where  the  plaintiff  recovered  part,  and  fJEuled  as  to  part  of 
the  land  in  dispute.  Lord  Abinger  and  my  Brother  Gumey 
appeared  to  have  proceeded  on  the  old  practice,  not 
adverting  to  the  alteration  made  by  the  rule  of  Hilary 
Term,  2  Wm.  4,  and  also  upon  the  case  of  Roe  dem.  Blair 
V.  Street  (g),  the  decision  in  which,  however,  seems  to  have 
been  come  to  on  the  ground  that  the  lessor  of  the  plaintiff 


(a)  2  Cr.  &  J.  498 ;  See  S.  C. 
1  Dowl.  572. 

(6)  2  A.  &  E.  645 ;  See  S.  C. 
4  N.  &M.  512. 

(c)  9Bmg.643;  SeeS.C.2M. 
&  Seott.  797 ;  1  Dowl.  730. 

(d)  4  Dowl.  602. 


(e)  2  A.  &  £.  448 ;  See  S.  C. 
4N.  &M.  381. 

(/)llM.«rW.600;  SeeS.C. 
ante,  vol.  1,  p.  292. 

(^)  2  A.  &  E.  329  <  See  S.  C. 
4  N.  &  M.  42. 


1845. 

' V ' 

Doe  dem. 

Bowman 

and  Othen 

«. 

Lewis. 


673 


CA8B8  OH  FOIHT8  09  nUkCTKE,  EXCIL 


1845. 

^^ V ' 

IVwdan. 

BoVMAJf 

•adOtlMn 

9. 


I  entitled  to  recover  the  whole,  as  he  certainlj  was;  though 
some  of  the  Court  spoke  of  the  old  pnctice  as  coatmuingy 
and  that  he  might  recover  if  he  succeeded  as  to  any  part. 

We  think,  upon  consideration,  that  the  present  case  fidb 
within  the  words  and  principle  of  the  New  Rule,  and 
accords  with  the  previous  decisions  upon  it;  and  therefim, 
are  of  opinion  that  the  rule  must  be  absolute  §x  a  new 
trial ;  unless  the  lessors  of  the  plaintiff  will  consent  that  the 
verdict  be  entered  for  the  defendant  for  the  part  oo  wfaidi 
the  plaintiff  foiled* 

Buk  aoooid]nglj« 


Whw©  ft  writ 

Of  CfTV  W9S 

medoat  on  a 
d0clanitioo 

oomt  for  ID* 
tereit  in  the 


and  the  error 
•mgned  WIS 
that  DO  hnpBed 
fironiiseto 
paj  interest 
arose  from  the 
fiicts  alleged ; 
the  Court  beld 
thegroondof 
error  frirolociSy 
and  allowed 
ito 


NOBDBMSTBOM  tU  PiTT* 

J.  HE  declaration  in  this  case  contained  a  count  tat 
interest  in  the  usual  form.  The  plaintiff  having  obtained 
judgment,  a  writ  of  error  was  sued  out,  and  the  ground  of 
error  was,  that  the  count  was  founded  upon  a  promise 
supposed  to  be  implied  by  law ;  whereas  no  such  promise 
could  be  implied:  and  that  no  sufficient  consideration 
appeared  to  sustain  an  express  promise.  A  rule  had  been 
obtained,  calling  on  the  defendant  to  shew  cause  why 
execution  should  not  issue  notwithstanding  the  writ  of 
error;  the  grounds  of  error  assigned  being  frivolous* 

C.  Edwards  shewed  cause.  The  count  is  bad;  as  the 
mere  forbearance  of  money  does  not  necessarily  raise  any 
implied  promise  to  pay  interest,  and  no  express  contract 
for  that  purpose  is  alleged. 


JervU  and  Butt  were  not  called  on  to  support  the  rule. 


Pa&ke,  B. — The  rule  must  be  absolute,  for  the  grounds 
of  error  assigned  are  clearly  frivolous.  If  the  defendants 
can  succeed  in  convincing  the  Court  of  error  that  they  are 
right,  the  judgment  will  be  reversed,  and  they  will  recover 
all  they  may  have  lost  by  the  execution. 

Rule  absolute. 
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^-v ' 

Doe  dem.  Roberts  and  Others  v.  Roe. 

1 N  this  case  a  rule  had  been  obtained  for  judgment  against  In  ejectment, 

the  casual  ejector.     On  the  day  on  which  the  time  limited  fng^^be 

for  entering  an  appearance  expired,  one  Royle,  who  claimed  Jj^^a^^moni 

to  defend  as  landlord,  took  out  a  summons  for  particulars  forparticultrs 

-  ,  .  ,  ,  111  of  the  premises, 

ot  the  premises  sought  to  be  recovered,  and  also  a  summons  and  also  a 

for  time  to  appear  and  plead.     Upon  the  first  summons  an  Sneto'ap^ar 

order  was  made  for  the  delivery  of  particulars,  but  the  Unorder  was 

order  contained  no  clause  directing  a  stay  of  proceedings  m»?e  for  the 

in  the  mean  time.     I^^pon  the  second  summons  an  order  particulars, 

was  made  for  Royle  to  have  a  week's  time  to  plead,  and  no*cUiS!e*for^ 

that  he  be  at  liberty  to  appear  and  defend  as  landlord  for  a  *  ^^7  <>^P">- 

•^  *  '^  ceedmgs :  on 

portion  of  the  premises.    On  the  24th  of  December,  (the  time  the  other 
for  pleading  having  then  expired),  the  lessors  of  the  plaintiff  order  was 

signed  judgment  against  the  casual  ejector ;  and,  on  the  30th,  ^^t's^^j^Jc  to 

a  writ  ofpossession  was  executed.  A  summons  was  taken  out  pjead:  Held, 

.,       ,       .     ,  ,  .        ^      .  ,     .  that  the  order 

to  set  aside  the  judgment  and  execution  for  irregularity;  forparticalan 

on  the  ground  that  the  order  for  particulars  operated  as  a  „  a'^^y^^^ 

stay  of  proceedings,  although  it  contained  no  clause  to  that  ^' The^nlfe' as 

effect.  This  summons  was  returnable  on  the  7th  of  January,  to  not  hearing 

but  was  adjourned  at  the  request  of  the  attorney  of  the  Chambers  in 

lessors  of  the  plaintiff  until  the  14tk  On  that  day,  the  clerk  J^JoTliorapply 

of  the  attorney  of  the  lessors  of  the  plaintiff  attended  and  to  summonses 


requested  a  further  adjournment,  in  order  that  counsel  might  returnable  in 
be  heard.  The  learned  Judge  refused  to  adjourn  the  sum- 
mons beyond  the  following  day ;  stating,  that  by  a  rule  of 
the  Judges,  counsel  could  not  be  heard  at  Chambers  during 
Term ;  and  he  required  the  clerk  to  go  on  with  the  case, 
either  then  or  on  the  following  day.  The  clerk  having  de- 
clined, the  learned  Judge  set  aside  the  judgment,  with  costs. 

Wehby  had  obtained  a  rule,  calling  on  Royle  to  shew 
cause  why  this  order  should  not  be  rescinded;  unless  he 
would  consent  to  the  judgment  being  set  aside,  on  payment 
of  costs  by  him. 

VOL.  IL  XX  D.    &   L. 


9. 
SOK. 
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1845.  Martim  shewed  came.     Id  aU  the  books  of  practice  it  is 

^^^^^^"^  Luddown,  that  asammoDsfor  particiilan  isof  itedfastay 
RoBEBTs  ofprooeedii^;  althoogh  it  contains  no  daose  to  that  eflfecL 
That  such  is  the  correct  practice  appears  fiom  the  mle  of 
BUmtj  Term,  2  Wm.  4,  r.  48,  whidi  proridea,  thai  ^a  de- 
fendant  shall  be  allowed  the  same  time  fcr  pleading  after  the 
delivery  ofparticalais  imder  a  Joc^esofder,  which  he  had  at 
the  retom  of  the  sammons."  In  Jemit  New  Rmkty  p.  72, 
n.  (a),  4iA  ed  it  is  sud,  ^  If  an  Older  for  particnlais  be  made,  it 
stays  proceedings,  and  the  defiaidant  cannot,  until  that  <xder 
be  rescinded,  sign  judgment  of  non  proa."  [Farhe^  B. — 
That  means  if  the  <xder  is  made  nywHing  to  the  printed 
fiyrm,  whidi  contains  a  danse  fiir  stajrii:^  the  proceedings. 
Alderumy  R — ^I  am  constantly  in  the  habit  of  malring  orders 
fiv  the  delivery  of  particulars  without  a  stay  of  proceedings.] 
In  T^UUTsPraeL  p.  597, 9<A  edL  it  is  said,  that  sudi  an  order 
(grates,  ^when  drawn  up  and  served,  as  a  stay  of  proceed- 
ings, till  the  particulais  are  delivered."  Also  in  Baglt^t 
I^raet  p.  115,  it  is  said,  that  ^an  order  hr  particulars^ 
unless  it  be  expressly  firamed  to  prevent  this  result,  operates 
as  a  stay  of  proceedings  from  the  time  the  order  is  served 
until  the  particulars  are  delivered  under  it."  Again,  in 
Lushes  Praet  p.  382,  it  is  laid  down,  that  a  summons  £x 
particulars  ^as  usually  drawn  up,  operates  as  a  stay  of 
proceedings  from  the  time  of  its  return."  [Parkt,  B. — 
What  is  there  said  is  perfecdy  correct  with  reference  to  the 
usual  fimn.  The  Masters  certify  that  there  is  no  doubt  as 
to  the  practice.]  At  all  events,  the  defendant  is  entitled  to 
the  costs  of  appearing  on  this  aj^lication. 

Jems  (JPebby  with  him)  in  support  of  the  rule.  An 
order  fiyr  particulars  is  no  stay  of  proceedings,  unless  it 
contain  a  clause  to  that  efiect  Then  the  judgment  being 
regular,  it  can  only  be  set  aside  on  payment  of  costs.  In 
neither  view  of  the  case,  can  the  nominal  defendant  have 
costs;  Doe  dem.  Venum  v.  Roe{a\  Goodright  dem.  Ward 
(a)  7  A.  &  £.  14;  See  S.  a  2  N.  &  P.  237. 


^ 
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V.  Badtitle  (a).     The  learned  Judge  was  wrong  in  refusing        1845. 
to  hear  counsel,  as  the  summons  was  in  fact  returnable  in    ^^^^^^^ 
Vacation,  and  stood  over  until  the  Term  by  consent      Roberts 
[Aldersony  B. — The  rule  as   to  not  hearing  counsel  at  ». 

Chambers  does  not  apply  to  a  case  like  thb,  but  only  to  ' 

summonses  originally  returnable  in  Term.  The  reason  is, 
that  if  the  case  require  the  assistance  of  counsel,  the 
application  should  be  made  in  Court] 

Pollock,  C.  B,— The  rule  must  be  absolute  without 
costs,  for  rescmding  the  Judge's  order ;  and  the  judgment 
may  be  set  aside  on  payment  of  costs  by  the  defendant. 

Parke,  B.,  and  Aldebson,  B.,  concurred. 

Rule  accordingly, 
(a)  2  W.  Bl.  763. 


Fairthorne  v.  Donald. 

Assumpsit  for  work  and  labour  by  the  plaintiff  as  an  To  a  plea  of 
attorney  and  solicitor,  for  money  paid,  and  on  an  account  400/.,  alleging 

X  X   J  in  the  uaual 

^^^^-  form  that  such 

Pleas.   First,  non  assumpsit    Secondly,  a  set-off  for  400i  8»m  exceeded 

the  damages 

for  work  and  labour  of  the  defendant,  and  materials  pro-  sustainedbv 
vided  by  him,  as  a  schoolmaster,  in  the  instruction  of  divers  ^he  fatter  ' 
infants  for  the  plaintiff,  at  his  request;  and  upon  an  account  ^zaT^'^c  ^\ 


stated:  '^  which  said  sum  of  money  so  due  to  the  defendant,  &c.,  the 

Statute  of 

was  to  be  paid  by  the  plaintiff  to  the  defendant  on  request,  Limiutions, 
and  exceeds  the  damage  sustained  by  the  plaintiff  by  reason  ^gi^lfe  of  the 
of  the  non  performance  by  the  defendant  of  the  said  several  *^'-  ^^*5  **® 

*^  -^  ^  was  not  m- 

promises  in  the  declaration  mentioned."     Thirdly,  as  to  debted,modo 
32Zi  Zs.  Qd.  parcel,  &c. ;  the  Statute  of  Limitations,  eluding  with  * 

a  prayer  of 
judgment : 

Sembk,  that  the  replication  was  bad  :  also,  that,  in  strictness,  &  pica  of  sot  off  should  allege 

that  the  defendant's  claim  equals,  not  exceeds,  that  of  the  plaintiff, 

X  X  2 
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1845.  The  plaintiff  joined  issoe  on  the  first  plea,  trsfersed  the 

^^^^^^^^jt   third,  and  to  the  second  replied,  that  the  said  caoses  of  set- 

«-  off  in  that  plea  mentioned,  so  fiur  as  the  same  relate  to 

^^^'      234i  5s.  Sd.,  parcel  of  the  said  sum  of  400L  in  the  said 

second  plea  mentioned,  did  not,  nor  did  any  of  them, 

accme  to  the  defendant  at  any  time  within  six  years  befi>re 

the  commencement  of  this  suit;   and  that  he  the  plaintiff 

was  not,  nor  is,  indebted  to  the  defendant  in  the  residae  ai 

the  said  sum  of  400/.  or  any  part  thereof  in  manner  and 

form,  &C. ;  wherefore  the  pldntiff  prays  judgment. 

Special  demurrer  to  the  replication  to  a  part  of  the 
second  plea,  on  the  ground  that  it  oi:^t  to  have  concluded 
with  a  prayer  of  judgment,  or  with  a  verification,  or  to  the 
country;  whereas  the  said  replication  has  no  condusicm 
whatever  either  to  the  country,  or  with  a  prayer  of  judg- 
ment, or  with  a  verification ;  and  has  no  proper  conclusion. 
Special  demurrer  also  to  the  replication  to  the  residue  of 
the  second  plea,  on  the  ground  that  it  is  a  traverse  or 
denial  of  the  matter  alleged  in  the  plea,  and  according  to 
the  rules  of  good  pleading,  ought  to  have  concluded  to  the 
country,  and  not  with  a  prayer  of  judgment 
Joinder  in  demurrer. 

CawHfiff,  in  support  of  the  demurrers.  The  replication 
sets  up  two  distinct  answers  to  the  plea.  As  to  the  first,  it 
is  bad  for  want  of  a  conclusion ;  for  though  it  was  decided 
in  the  case  of  BodenAam  v.  £lin(a\  that  a  plea  of  the 
Statute  of  Limitations  need  not  be  verified,  yet  it  ought  to 
have  some  conclusion.  The  second  branch  of  the  replication 
denies  a  portion  of  the  set-off,  and  as  it  is  a  simple  traverse 
of  a  &ct  alleged,  it  ought  to  have  concluded  to  the  country. 
[Parke,  B. — Is  it  not  one  entire  answer  to  the  plea?  The 
plaintiff  says,  1  never  was  indebted  except  in  a  certain 
amount,  and  that  is  barred  by  the  Statute  of  Limitations.] 
In  that  view,  the  replication  is  bad  in  substance ;  for  the 

(o)  8  DowL  862;  8.  C.  7  M.  &  W.  274, 
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^ V 

Fairthobne 

«• 

Donald. 


plea  alleges  that  the  debt  due  from  the  plaintiff  to  the        1845 
defendant  exceeds  the  amount  due  from  the  defendant  to 
the  plaintiff:  the  replication  does  not  deny  that  fact.    [The 
Court  called  on] 

Lushj  to  support  the  replication.  The  difficulty  has 
arisen  from  the  form  of  the  plea.  [Parhey  B. — It  is  the 
form  in  use  ever  since  I  have  known  the  profession.]  It  is 
submitted  that  it  is  bad  in  stating  that  the  defendant's  claim 
exceeds  the  plaintiff^s  debt  The  real  question  on  a  plea  of 
set-off  is,  whether  the  plaintiff  owes  the  defendant  a  sum 
equal  in  amount  to  the  plaintiff's  claim ;  but  this  plea  raises 
an  issue  upon  the  excess;  the  plaintiff  has,  therefore,  to 
answer  an  excess  which  is  not  defined.  [Parke,  B. — Under 
the  ordinary  replication,  the  issue  is  whether  the  plaintiff 
is  indebted  in  an  equal  or  greater  amount]  The  statutes 
of  set-off  only  contemplate  the  case  of  a  defendant  having 
a  demand  equal  to  that  of  the  plaintiff.  If  this  plea  had 
alleged  that  the  sum  due  to  the  defendant  equalled  the 
damages  sustained  by  the  plaintiff,  then  if  any  amount, 
however  small,  was  barred  by  the  Statute  of  Limitations, 
the  plaintiff  would  recover;  but  this  plea  compels  the 
plaintiff  to  answer  an  excess. 

Parke,  B. — There  seems  to  me  to  be  no  difficulty  in 
framing  a  proper  replication.  The  plea  is  perhaps  informal, 
but  it  is  sanctioned  by  usage.  Why  would  it  not  be  suffi- 
cient to  reply  generally  the  Statute  of  Limitations  ?  On 
that  issue  the  defendant  must  shew  a  debt  due  within  six 
years  equal  to  or  greater  than  that  which  the  plaintiff  claims. 
The  better  course  will  be  for  both  parties  to  amend,  with- 
out costs  on  either  side. 

Amendment  accordingly. 
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ants. 


Dob  dem.  Dudgeon  and  Another  v.  Martin,  Chapman, 
and  Others. 

The  Court        1.  HIS  vas  an  ejectment  for  certain  freehold  lands  m  the 
motion  ^ant    cou^ty  of  Norfolk.    In  the  year  1837,  Dudgeon,  one  of  the 
*  ^^  ^i!d    l^®®"^  ^^  ^^®  plaintiff,  had  purchased  of  the  owner  of  the  ea- 
Mrt,  where  a     tates  an  annuity  of  380J1,  secured  by  a  warrant  of  attorney, 
been  found       upon  which  judgment  was  entered  up.    The  annuitj^  havii^ 
and  ?w  tbT*     bccome  in  arrear.  Dudgeon,  in  the  year  1822,  sued  out  an 
other  defend-    elegit,  and  proceeded  thereon  by  ejectment ;  but  afterwards 
abandoned  the  proceedings  on  disoorering  that  there  were 
two  outstanding  terms  of  five  hundred  and  one  thousand  yean 
in  the  estate  in  question.  Dudgeon  subsequently  assgned  the 
annuity  to  one  Smith,  and  they  both  filed  a  bill  agiunst  certain 
parties  holding  incumbrances  on  the  estate,  and  praying  for 
a  declaration  that  Smith  was  entitled  as  first  incumbrancer. 
In  1844,  the  cause  came  on  for  hearing  before  the  Master 
of  the  RoUs,  when  his  Honor  ordered  that  the  plaintifls' 
bill  be  retained  twelve  months,  with  liberty  for  the  pbdntiffi 
to  proceed  at  law,  and  that  the  defendants  be  restrained  by 
injunction  from  setting  up  against  the  plaintifi'  action  the 
unsatisfied  terms  of  five  hundred  and  one  thousand  years, 
or  from  pleading  the  Statute  of  Limitations  in  bar  of  such 
action.  The  ejectment  came  on  for  trial  before  Aldersouy  B., 
at  the  Norfolk  Summer  Assizes,  1844,  when  all  the  de- 
fendants, except  Chapman,  notwithstanding  the  order  of 
the  Master  of  the  Rolls,  set  up  the  Statute  of  Limitations 
as  a  defence,  and  thereby  obtained  a  verdict.    The  counsel 
for  Chapman  at  first  stated  that  he  did  not  mean  to  avail 
himself  of  the  outstanding  terms,  or  of  the    Statute   of 
Limitations;  but  he  subsequently  said,  that   he   neither 
relied  upon  them,  or  waived  them.    The  jury  having  found 
a  verdict  against  Chapman ; 

CyMalley  obtained  a  rule  to  shew  cause  "  why  the  verdict 
found  for  the  lessors  of  the  plaintiff  against  the  defendaat 
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Chapman  Bhould  not  be  set  aside,  and  a  new  trial  bad^"  on 
tbe  ground  tbat  tbe  learned  Judge  sbould  bave  directed 
tbe  jury  to  find  a  verdict  for  Chapman. 

Byksy  Seijt^  and  WiUeSy  shewed  cause.  First,  the 
counsel  for  Chapman  expressly  stated  that  he  should  not 
take  advantage  of  the  outstanding  terms,  or  of  the  Statute 
of  Limitations ;  he  is,  therefore,  not  entitled  to  move  for  a 
new  trial  on  the  ground  of  misdirection.  Secondly,  the 
Court  has  no  power  to  grant  a  new  trial  as  to  one  defend- 
ant, where  the  other  defendants  have  obtained  a  verdict 
[O^Malley  intimated  that  the  other  defendants  were  willing 
to  consent  to  a  new  trial.]  The  present  rule  calls  on  tbe 
lessors  of  the  plaintiff  to  shew  cause  why  the  verdict  against 
Chapman  should  not  be  set  aside ;  and  though  the  other 
defendants  should  consent,  the  Court  cannot  set  aside  the 
verdict  as  to  all,  without  the  consent  of  the  lessors  of  tbe 
plaintiff.  J£  Chapman  was  desirous  of  vacating  the  verdict 
against  himself,  he  should  bave  tendered  a  bill  of  exceptions 
to  the  directions  of  the  learned  Judge.  [Parke,  B. — ^In 
tbat  case  there  might  possibly  be  a  new  trial  in  respect  of 
one  defendant ;  because  the  reason  for  it  would  then  appear 
upon  the  record,  which  is  not  the  case  when  a  new  trial  is 
granted  on  motion.  In  JVtce  v.  Harris  (a),  the  Court  of 
Common  Pleas  granted  a  new  trial  as  to  five  out  of  fifteen 
defendants.  My  Brother  Alderson,  however,  is  enabled  to 
state  firom  his  recollection,  that  that  was  done  by  consent 
There  is  also  a  case  of  Snelgraoe  v.  Smart  and  Others  (i), 
where  a  new  trial  was  granted  as  to  one  defendant ;  but  in 
tbat  case  also  it  was  by  consent  Undoubtedly  the  old 
authorities  are  against  such  a  course.] 


1845. 
^^ — V ' 

Doe  dem. 

DUDGKON 

and  Another 

9, 

Martin 
and  Others. 


The  Court  called  on 

(y Mallet/  to  support  the  rule.     As  the  other  defendants 
are  willing  to  consent  to  a  new  trial,  there  can  be  no 

id)  10  Bing.  331 ;  See  S.  C.  3  M.  &  Scott,  833. 
iff)  Reported  on  another  point,  12  M.  &  W.  135. 
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' V ' 

Doe  dem. 

Dudgeon 

and  Anotber 

9. 

Martin 
and  Othetf . 


injustice  in  granting  it  in  favour  of  the  one  defendant 
[Parkcy  B. — I  think  we  have  no  power  to  do  that  The 
rule  might  have  been  for  a  new  trial  against  all  the  de- 
fendants, with  the  consent  of  those  who  obtained  a  verdict] 
Where  one  of  several  defendants  asks  to  set  aside  a  verdict 
against  him,  he  in  effect  asks  to  set  it  aside  as  against  his 
co-defendants. 


Parke,  B. — This  rule  only  asks  for  a  new  trial  as  to  one 
defendant,  and  that  we  have  no  power  to  grant.  The  rule 
must  be  discharged. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Debt  will  lie 
upon  tbc  jadg- 
ment  of  an 
inferior  Court, 
tbou^h  not  of 
record. 

The  plaintiff 
declared  on  a 
judgment 
obtained  in  a 
county  Court 
against  tbe 
defendant : 
HeUt  on 
special  de- 
murrer, tbat 
it  was  not 
necessary  to 
state  in  the 
declaration 
tbat  tbe  de- 
fendant resided 
witbin  tbe 
jurisdiction 
of  tbe  county 
Court,  or  tbat 
be  was  duly 
summoned. 


Williams  r.  Jones. 

JLIEBT.  The  declaration  stated,  that  whereas  the  plaintiff, 
on,  &C.,  at  a  county  Court  of  the  sheriff  of  the  county  of 
Carnarvon,  to  wit,  John  Price,  Esq.,  then  sheriff  of  the  said 
county,  held  at  the  county  Hall  in  Carnarvon,  in  and  for 
the  said  county,  and  within  the  jiurisdiction  of  the  said  Court, 
before  D.  and  E.  &c.,  the  free  suitors  of  the  said  Court, 
came  according  to  the  custom  of  the  said  Court,  by  W,  his 
attorney,  and  then  and  there,  according  to  the  custom  of 
the  said  Court,  levied  his  plaint  against  the  defendant  in  a 
plea  of  debt  o{  IL  I9s.  lid.  for  a  certain  cause  of  action 
arising  to  the  plaintiff  within  the  jurisdiction  of  the  said 
Court,  and  such  proceedings  were  thereupon  had,  that  he, 
the  said  plaintiff,  afterwards,  to  wit,  on,  &c.,  at  the  county 
Court,  to  wit,  the  sixth  Court  of  the  said  sheriff,  held  in 
and  for,  and  within  the  jurisdiction  of  the  said  Court, 
before,  &c.,  the  free  suitors  of  the  said  Court,  by  the  con- 
sideration and  judgment  of  the  said  Court,  recovered 
against  the  said  defendant  1/.  for  his  said  debt,  and  also 
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lOi  4i.  4rf.,  which  in  and  by  the  said  Court,  before  the        ^^^^* 
said  last  mentioned  suitors,  were  then  adjudged  to  the      Wiluami 
plaintiff,  and  with  his  assent,  for  his  damages,  &c.  Jonbs. 

Special  demurrer,  assigning  amongst  other  causes,  that 
in  law  no  action  ky  upon  the  judgment  of  an  inferior  Court 
not  of  record:  and  that  it  was  not  stated  in  or  by  the 
declaration,  that  the  defendant  was  a  resident  within  the 
county,  or  within  the  jurisdiction  of  the  said  Court,  or  that 
he  had  been  duly  summoned. 

PearsoHy  in  support  of  the  demurrer.  An  action  of  debt 
will  not  lie  on  the  judgment  of  an  inferior  Court  not  of 
record.  The  total  absence  of  any  instance  of  such  an 
action  is  a  strong  argument  in  favour  of  the  position  con- 
tended for;  and  without  some  authority,  the  Court  will 
not  be  disposed  to  extend  the  proceedings  on  judgments  by 
action,'  which  has  always  been  considered  a  vexatious  and 
oppressive  course ;  3  Bl  Com.  160.  The  judgment  of  an  in- 
ferior Court  not  of  record  has  no  greater  force  than  a  rule  of 
Court,  upon  which,  it  has  been  decided,  that  no  action  will 
He ;  Emerson  v.  Lashky  (a).  It  is  true  that  in  Henley  v. 
Soper  {b)  it  was  held  that  debt  will  lie  on  the  decree  of  a 
colonial  Court ;  but  that  decision  proceeded  on  the  express 
ground  that,  as  a  colonial  Court  cannot  enforce  its  decrees 
here,  there  would  otherwise  be  a  failure  of  justice.  In 
Harris  v.  Saunders  (c),  Abbott,  C.  J.,  carefully  abstains  from 
saying  that  debt  will  lie  on  an  Irish  judgment  It  seems 
that  no  action  can  be  maintained  on  an  order  for  payment 
of  costs;  Fryv,  Malcolm  (d).  Nor  is  an  action  maintainable 
on  a  decree  of  a  Court  of  equity ;  Carpenter  v.  Thornton  (e). 
All  the  instances  in  which  debt  will  lie  upon  a  judgment 
are  enumerated  in  Comyn^s  Digest,  tit  "  Debt^  (A  2),  and 
no  mention  is  made  of  the  judgment  of  an  inferior  Court 

(a)  2  H.  Bl.  248.  D.  &  R.  471. 

(6)  SB.  &  C.  20;  See  S.  C.  2  (rf)  4  Taunt  705. 

M.  &  R.  16.  («)  3  B.  &  A.  &2. 
(c)  4B.  &C.  411;  SeeS.C.  6 
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1845.  not  of  record  [Parkcy  B. — The  judgment  of  an  inferior 
WiLUAMs  Court  not  of  record  can  only  be  enforced  by  writ  of  fieri 
facias  or  distringas;  there  is  no  obligation  on  the  person  or 
estate ;  perhaps  the  reason  why  an  action  may  not  lie  upon 
such  judgments  may  be  because  it  would  alter  the  nature 
of  the  obligation.  There  can  be  no  doubt  that  if  assumpdt 
will  lie,  debt  will  lie.]  Secondly,  the  declaration  is  defective, 
inasmuch  as  it  does  not  shew  what  authority  the  sheriff  had 
to  try  this  case,  as  it  is  not  averred  that  the  defendant  was 
resident  within  the  jurisdiction  of  the  Court.  In  setting 
out  the  proceedings  of  an  inferior  Court,  sufficient  must 
appear  to  shew  that  the  Court  has  jurisdiction ;  SoOers  ▼• 
Lawrence  (a);  Cam.  Dig.  tit  "  County''  (C  8);  M'CoOam  ▼. 
Corrip).  In  this  case  it  was  necessary  also  that  the  defendant 
should  be  resident  within  the  county;  Welsh  v.  Troyie  (c). 
It  is  clear  from  the  case  of  Caore  v.  Keneday  (d),  that  the 
fact  of  the  defendant's  residence  within  the  jurisdiction  is 
a  material  traversable  allegation.  [Pollock^  C.  B. — Pritchard 
V.  APGUl  (e)  determined  that  it  is  not  necessary,  in  order 
to  give  a  county  Court  jurisdiction,  that  the  plaintiff  should 
reside  within  the  county.]  Read  v.  Pope  (/)  expressly 
decided,  that  in  debt  on  a  judgment  in  an  inferior  Court, 
the  declaration  must  allege  that  the  cause  of  action  in  the 
original  suit  arose  within  the  jurisdiction  of  the  inferior 
Court  Briscoe  v.  Stephens  {g)  shews  that  a  par^^  residing 
out  of  the  jurisdiction  of  an  inferior  Court  is  not  liable  to 
be  sued  therein.  In  Rider  v.  JEdwards  (A),  Tindal,  C.  J., 
says,  "  We  are  not  bound  to  take  notice  of  the  practice  of 
the  county  Court,  and  the  plea  does  not  disclose  it" 
Moravia  v.  Sloper  (t),  is  also  an  authority  in  support  of  the 
position  contended  for. 

(a)  WillcB,  413.  (/)  1  C,  M.  &  R.  302. 

(6)  1  B.  &  P.  223.  C^)  2  Bing.  213;  See  S.  C.  9 

(c)  2  H.  Bl.  29.  Moore,  413. 

(cO  3  Esp.  280.  (A)  3  M.  &  G.  208 ;  See  S.  C. 

(c)  2  M.  &  W.  380;  See  S.  C.      3  Scott,  N.  R.  456. 

6  Dowl.  r3l.  (t)  WiUes,  30. 
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Webht/j  contrft.  Debt  will  lie  upon  every  contract  in  1846. 
&ct  or  in  law.  It  is  true  that  there  is  an  absence  of  authority 
for  that  position;  but  there  are  several  instances  of  actions 
on  judgments  of  county  Courts,  in  which  no  objection  was 
taken  to  the  form  of  action ;  Herbert  v.  Cook^  cited  in  a 
note  to  Moravia  v.  Sloper  (a),  Bead  v.  Pbpe{b).  It  would  seem 
that  debt  will  lie  upon  an  inquisition ;  Corrigalv.  TheLonr 
dan  and  Blackwall  Raihoay  Compare  (c).  It  is  no  objection 
to  an  action  like  the  present  that  the  judgment  of  an  inferior 
Court  not  of  record  can  only  be  enforced  by  fieri  &cias  or 
distringas;  because  the  very  object  of  proceeding  in  the 
superior  Court  is  to  enlarge  the  remedy.  Secondly,  the 
declaration  is  sufficient.  All  the  precedents  shew  that  it 
is  only  necessary  to  state  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  county  Court  The  cases  on 
this  subject  are  collected  in  the  note  to  Pitt  v.  Kniffht  (d). 
In  Rowland  V.  Veale(e\  the  plea  stated  that  the  plaintiff 
below  levied  his  plaint  in  a  plea  of  trespass  on  the  case,  for 
a  cause  of  action  arising  within  the  jurisdiction  of  the  Court 
This  plea  was  demurred  to  and  held  good.  That  case  was 
recognised  by  BuUer,  J.,  in  Belk  v.  Broadbent  (/).  Moravia 
V.  Sloper  {g)  is  distinguishable,  for  there  the  Court  was  held 
by  letters  patent,  and  had  no  jurisdiction  at  common  law; 
therefore  it  was  necessary  to  shew  what  jurisdiction  the 
Court  had.  Herbert  v.  Cook  was  a  demurrer  to  a  plea 
which  expressly  traversed  the  allegation  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  hundred  Court 
In  Read  v.  Pope  the  declaration  did  not  state  that  the 
defendant  resided  within  the  jurisdiction  of  the  county 
Court  In  Coore  v.  Keneday  (A),  the  question  arose  upon  a 
judgment  of  the  Court  of  Conscience  for  the  ci^  of  London, 
and  the  acts  of  Parliament  which  establish  that  Court, 
(3  Jac.  1,  c.  15,  and  14  Creo.  2,  c.  10),  limit  its  jurisdiction 

(fl)  Willea,  36,  n.  (a).  (rf)  1  Wins.  Saund.  91,  a. 

{b)  1  C,  M.  &  R.  302.  (c)  Cowp.  18. 

(c)  5  M.  &  G.  219;  See  S.  C.  (/)  3  T.  R.  185. 

6  Scott,  N.  R.  241     2  Dowl.  851,  {g)  Willcs,  30. 

N.  S.  (A)  3  Esp.  280, 
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to  persons  residing  within  the  cit;  or  liberties  thereof. 
Briscoe  v.  Stephens  (a)  is  distinguishable :  that  was  a  decla- 
ration in  assumpsit,  to  which  the  defendant  pleaded  that 
the  plaintiff  had  sued  him  for  the  same  cause  of  action  in 
an  inferior  Court,  without  stating  that  the  consideration 
arose  within  its  jurisdiction.  It  is  sufficient  to  shew  on  the 
face  of  the  declaration  that  the  inferior  Court  had  juris- 
diction over  the  subject  matter,  and  if  the  defendant  was 
not  served  with  process,  or  was  not  within  the  jurisdiction 
of  the  Court,  that  should  come  by  way  of  plea. 

Pearson  was  heard  in  reply. 

Pollock,  C.  B. — There  must  be  judgment  for  the 
plaintiff.  The  question  raised  by  the  demurrer  is  twofold ; 
first,  whether  an  action  of  debt  will  lie  upon  the  judgment 
of  an  inferior  Court  not  of  record ;  and,  secondly,  whether 
enough  is  stated  in  the  declaration  to  shew  that  the  Court 
had  jurisdiction  in  this  case.  As  to  the  first  point,  the 
counsel  who  argued  in  support  of  the  demurrer  appeared 
to  think  it  possible  that  assumpsit  would  lie  upon  the  jud^ 
ment  of  an  inferior  Court  not  of  record;  and  I  am  of 
opinion  that  if  assumpsit  would  lie,  debt  also  will  lie. 
There  are  certainly  instances  of  debt  having  been  brought 
on  such  a  judgment  Coore  v.  Keneday  (b)  is  one,  and 
Herbert  v.  Cook  (c)  is  another ;  and  in  those  cases  the 
objection  would  probably  have  been  taken,  if  it  were  well 
founded.  Upon  principle  there  seems  to  be  no  reason  why 
debt  should  not  lie  upon  the  judgment  of  a  Court  of  com- 
petent jurisdiction,  whether  of  record  or  not  of  record ;  for 
as  soon  as  the  Court  has  determined  that  one  party  is 
indebted  to  the  other,  that  creates  a  debt ;  and  it  appeaiB 
reasonable,  and  there  is  no  authority  against  it,  that  the 
debt  should  be  enforced  by  the  superior  Court  With 
respect  to  the  second  objection,  namely,  that  it  does  not 

(fl)  a  Bing.  213.  (c)  WiUea,  36.  n.  (a). 

C^)  3  Esp.  3S0. 
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appear  on  the  face  of  the  declaration  that  the  defendant        1845. 
was  resident  within  the  jurisdiction  of  the  county  Court,     Wiluams 
or  that  he  was  summoned ;  I  am  of  opinion  that  neither  of 
these  allegations  are  necessary.     If,  in  point  of  fact,  the 
defendant  never  was  summoned,  or  never  resided  within 
the  jurisdiction  of  the  Court,  that  is  matter  of  defence. 

Parke,  B. — I  am  of  the  same  opinion.  The  principle 
on  which  an  action  of  debt  lies  upon  a  judgment  is  this; 
that  when  a  Court  of  competent  jurisdiction  has  adjudicated 
and  determined  that  a  sum  of  money  is  due,  there  is  by 
law  an  obligation  to  pay  that  sum.  li^  then,  an  action  of 
debt  may  be  brought,  where  the  record  is  of  a  higher 
nature;  that  action  may  also  be  brought  upon  the  judgment 
of  an  inferior  Court  Assumpsit  lies  if  there  is  no  obligation 
of  record  created  between  the  parties.  That  is  the  principle 
upon  which  actions  on  judgments  of  foreign  Courts  are  sup- 
ported. There  is  an  obligation  to  obey  the  judgment,  which 
is  enforced  in  this  country.  It  is  the  same  with  respect  to 
an  action  on  the  judgment  of  an  inferior  Court.  Several 
precedents  were  cited,  in  which  the  present  objection  was 
not  taken ;  and  although  that  is  not  a  very  strong  argument 
to  shew  that  debt  will  lie,  yet  it  is  undoubtedly  entitled  to 
some  weight.  I  therefore  entertain  no  doubt  that  an  ac- 
tion of  debt  will  lie.  In  the  course  of  the  argument  I 
threw  out  an  observation  that,  possibly,  no  such  obligation 
would  be  created  as  to  found  an  action  of  debt,  because  an 
inferior  Court  not  of  record  cannot  issue  execution  against 
the  person  or  estate  of  the  debtor ;  but  upon  consideration 
it  appears  to  me,  that  an  action  of  debt  does  not  alter  the 
nature  of  the  obligation,  but  is  only  the  mode  by  which  it 
is  to  be  enforced.  There  is  no  doubt  that  debt  will  lie  on 
a  judgment  of  the  Court  of  the  duchy  of  Lancaster,  or  of 
the  county  palatine  of  Durham ;  though  such  Courts  are 
limited  in  their  jurisdiction.  As  it  appears  then  that  debt 
will  lie,  the  next  question  is,  whether  the  declaration  is 
defective  in  the  manner  in  which  the  judgment  is  set  out 
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1845.  As  to  that,  it  seems  to  me  that  the  only  point  is^  whether 
it  is  necessary  to  state  anything  more  than  that  the  cause 
of  action  arose  within  the  jurisdiction  of  the  Court.  The 
precedents  state  no  more,  and  I  cannot  see  that  it  is  neces- 
sary to  state  more.  No  doubt,  in  order  to  enable  this  Court 
to  stay  proceedings,  on  the  ground  that  the  action  ought  to 
have  been  brought  in  the  county  Court,  it  is  necesBaiy  to 
shew  that  the  cause  of  action  arose  within  the  limits  of  the 
county  Court — that  the  defendant  is  amenable  to  the  Court 
by  residing  there ;  otherwise  we  might  altogether  deprive  a 
jdaintiff  of  his  remedy*  So  also  in  proceedings  under  the 
Middlesex  comity  Court ;  for  there  the  act  of  Parliament 
aalj  wodets  those  persons  liable  to  be  summoned,  who  are 
fifhq;  within  the  jurisdiction  of  the  Court  But,  suppose 
a  person  sued  who  is  a  mere  temporary  resident,  and  upon 
being  served  with  process  he  appears  and  defends,  and  the 
Court  gives  judgment  against  him ;  in  an  action  upon  that 
judgment,  it  would  not  be  necessary  to  state  more  than  that 
the  cause  of  action  arose  within  the  jurisdiction  of  the 
Court  With  reference  to  what  is  said  in  argument  in  the 
case  of  fFdsh  v.  TVoyte  (a),  on  referring  to  the  authority 
there  cited  from  2  Inst  229,  230,  I  find  it  by  no  means 
bears  out  the  position  contended  for. 

Aldebson,  R — I  am  of  the  same  opinion.  The  principle 
which  governs  the  action  of  debt  upon  the  judgment  of  an 
inferior  Court  of  record,  appears  to  me  to  extend  to  the 
judgment  of  an  inferior  Court  not  of  record.  If  it  is 
answered  that  the  one  is  more  extensive  in  its  operation 
than  the  other,  that  argument  would  apply  to  both  descrip* 
tions  of  judgments;  for  the  judgment  of  a  superior  Court  is 
still  more  extensive  than  either.  It  appears  to  me  that 
there  is  no  difierence  whatever  in  principle.  If  a  Court  of 
competent  jurisdiction  decide  between  A.  and  B.,  that  B. 
owes  a  sum  of  money  to  A. ;  there  then  arises  an  obligation 


^ 


(a)  2  H.  Bl.  29. 
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to  pay  that  sum  of  inoney>  to  enforce  which  the  party  may        1845. 

bring  an  action  of  debt.     It  is  upon  that  principle  that     wiluajh 

actions  on  foreign  judgments  are  supported.     The  only  ^^ 

remaining  question  is,  whether  the  record  states  enough  to 

shew  that  the  county  Court  had  jurisdiction.     Where  it  is 

alleged  that  the  cause  of  action  arose  within  the  county 

Court,  this  Court  will  take  notice  of  its  jurisdiction.    It 

will  not  notice  a  Court  of  record  held  by  charter  or  custom, 

but  it  will  take  notice  of  a  county  Court    J£  the  defendant 

was  not  in  fact  resident,  it  is  for  him  to  shew  that  by  plea. 

So  if  an  action  were  brought  on  the  judgment  of  a  foreign 

Court,  it  would  be  competent  for  the  defendant  to  plead 

that  he  was  not  liable  to  the  jurisdiction  of  the  Court     In 

this  case,  it  appears  to  me,  that  the  declaration  is  sufficient 

Judgment  for  the  Plaintiff. 


Robertson  v.  Showler. 

Detinue  for  title  deeds,  &c     Plea,  that  the  said  To  detinue 
deeds,  &c  were,  at  the  time  of  the  making  of  the  will  of  [j?'"  ^^^  *^'» 

Sarah  Knight,  the  title  deeds  relating  to  certain  messuages,  pleaded  a 

situate,  &c. :  that  before  the  plaintiff  had  any  title  in  the  cerum  met- 

deeds,  &c.,  and  before  the  detention,  Sarah  Knight  was  J^^t^e 

seised  in  fee  of  the  said  messuages,  and  possessed  as  of  her  ^^  related; 

own  property  of  the  said  deeds :  that  Sarah  Knight,  on,  &c.  the  will  in 

made  her  will     (The  plea  then  set  out  the  will  in  hsec  On^thrfaceof 

verba;  by  which,  amongst  other  property,  the  testatrix  doubtfur*'^ 

devised  three  messuages  to  certain  parties  for  their  lives,  whether  the 

lAi-ii  CI  Tx  ji_»  messuages  in 

and  after  their  death,  to  one  Susan  Denne  and  her  sister  Question  were 
for  life.)     The  plea  then  averred,  that  by  certain  words  in  IheTeJutrix 
her  will,   the   testatrix  meant  to  devise  certain  houses,  ?®V*^^„,_, 

'  ^  '   dense:  Held, 

situate,  &c. ;  and  that  she  was  not  seised  of  any  messuages  on  special 
which  could  by  any  possibility  be  meant  by  the  words  of  that  the  plea 
the  will,  except  the  said  three  messuages  of  which  she  was  ^^J^,^ 

onttiie  wm 
aooording  to  ita  legal  eilbct. 
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1845.  SO  seised  as  aforesaid.  The  plea  then  averred  the  death  of 
^^^J^J[^;^  Sarah  Knight,  and  of  certain  of  the  devisees  for  life  under 
her  will ;  whereby  the  said  Susan  Denne  was  seised  in  her 
demesne  as  of  freehold  for  life,  of  an  undivided  moiety  of 
the  said  three  messuages,  and  possessed  for  her  life  of  an 
undivided  moiety  of  and  in  the  said  deeds,  &c  as  such  title 
deeds,  in  right  of  her  said  estate :  that  Susan  Denne,  by 
an  agreement  in  writing  signed  by  her,  agreed  with  the 
defendant  to  sell  and  convey  to  the  defendant  all  her 
interest  in  the  said  messuages,  for  the  sum  of  1080^ ;  that 
before  the  agreement  the  defendant  was  holding  the  said 
deeds,  &c.  in  his  care  and  custody,  as  agent  for  Susan 
Denne;  and  that  upon  the  making  of  the  said  agreement, 
she  left  the  said  deeds  in  the  defendant's  possession,  that 
he  might  hold  and  detain  the  same  until  she  should  perform 
the  agreement ;  that  the  defendant  was,  and  still  is,  ready 
to  purchase  and  accept  a  conveyance  of  all  the  said  estate, 
and  to  pay  the  purchase  money,  whereof  Susan  Denne  had 
notice;  that  afterwards,  and  whilst  the  defendant  was 
keeping  and  detaining  the  said  deeds,  under  and  in  pur- 
suance of  the  terms  on  which  they  were  so  left  with  him, 
the  said  Susan  Denne,  against  the  will  of  the  defendant, 
conveyed  all  her  estate  and  interest  in  the  said  messuages, 
deeds,  &c.  to  the  plaintiff;  wherefore  the  said  defendant 
detained  the  deeds,  &c. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
that  the  defendant  had  set  out  at  length  the  will  of  Sarah 
Knight,  instead  of  stating  the  legal  effect  of  it ;  thereby 
setting  out  evidence  of  facts,  instead  of  alleging  the  facts 
themselves. 

Joinder  in  demurrer. 

Gray^  in  support  of  the  demurrer.  First,  the  will  should 
have  been  pleaded  according  to  its  legal  effect  The  pre- 
cedent in  2  ChiU.  Plead.  397,  6tt  erf.,  shews  the  proper 
mode  of  stating  a  devise.  If  this  form  of  pleading  were 
allowed,  it  would  tend   to  great  prolixity,  and  compel 


9. 
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parties  to  raise  numerous  issues.  [Parkey  B. — There  is  a  1846. 
further  defect  in  this,  that  the  plea  states  that  there  was  R^^^lJ^i^ 
certain  property  which  the  testatrix  meant  to  pass  by  the 
words  of  her  will ;  therefore  the  question  as  to  what  the 
testatrix  intended  would  be  referred  to  the  jury ;  whereas  it 
ought  to  be  decided  by  the  Court]  Price  v.  WilUams  (a) 
is  an  express  authority  to  shew,  that  in  deducing  titles, 
conveyances  are  to  be  pleaded  as  they  operate  (J). 

Peacock^  contrsl.  The  object  of  pleading  in  this  form  is 
to  state  certain  facts  on  the  record,  which,  if  found  by  the 
jury,  would  enable  the  Court  to  give  judgment  on  them. 
A  par^  is  at  liberty  in  pleading  to  set  out  a  document  in 
haec  verba.  [Parke^  B. — That  is,  if  he  is  declaring  on  the 
instrument,  but  not  in  deducing  title.  Pollock,  C.  B. — 
The  question  in  dispute  is,  whether  the  testatrix  left  certain 
houses  to  Susan  Denne ;  instead  of  stating  that  &ct,  you 
set  out  the  will  by  which  she  might  or  might  not  take 
them.]  If  the  fact  of  the  will  is  found  by  the  jury,  the 
Court  will  put  a  construction  upon  it  [^Pollock,  C.  B. — 
Suppose  the  case  of  a  notice  of  the  dishonour  of  a  bill  of 
exchange,  and  a  party  sends  the  notice  addressed  in  a 
wrong  name,  and  with  a  wrong  number  of  the  place  of 
residence,  still  the  jury  may  think  that  it  cannot  go  to  any 
other  person  than  the  one  intended ;  but  could  you  set  out 
the  notice  in  haec  verba,  and  allege  that  there  was  no  other 
person  in  that  street  to  whom  the  description  was  applicable?] 
If  the  facts  stated  in  this  plea  had  been  found  as  a  special 
verdict,  they  would  have  been  sufficient  to  have  enabled 
the  Court  to  give  judgment 

Per  Curiam. — There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 

(a)  1  M.  &  W.  6.  assuming  a  lien  to  have  existed, 

(6)  It  was  also  objected  that  it  was  put  an  end  to  by  the  con« 

the  plea  did  not  shew  any  lien  as  veyance  to  the  plaintiff. 

agunst  Susan  Denne ;  and  that, 

VOL.   H.  Y  Y  1).   &   L. 
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In  aninforma- 
txmby  the 
Attorney 
General  for  a 
breach  of  the 
revenoe  laws, 
theC^Mirt 
granted  a  rale 
to  eiamine  a 
witneft  for  the 
Crown  before 
theQaeen*8re- 
menbranoer ; 
but  leniBed  to 
order  that  the 
examination 
ihooldbe 


im 
evidence  at 
the  trial 


The  Attornet  General  t;.  Reillt. 

X^HIS  was  an  information  by  the  Attorney  General  against 
the  defendant  for  a  breach  of  the  revenue  laws. 

Sir  F.  Thedger  (Solicitor  General)  had  obtained  a  mle^ 
calling  on  the  defendant  to  shew  cause  why  the  Attorney 
General  should  not  be  at  liberty  to  examine  James  Morris^ 
a  witness  on  behalf  of  the  Crown  in  this  case,  before  the 
Queen's  Remembrancer,  and  why  the  said  James  Morris 
should  not  be  examined  in  chief  by  counsel,  or  by  attorney, 
for  and  on  behalf  of  her  Majesty,  and  be  cross-examined 
by  counsel  or  by  attorney,  for  and  on  behalf  of  the  defend- 
ant, if  the  defendant  should  so  require ;  and  why  such 
examination  should  not  be  had  and  taken  vivft  voce ;  and 
why  the  said  examination,  when  taken  as  hereinbefore 
directed,  should  not  be  received  in  evidence  on  the  trial  of 
this  cause. 

The  aflSdavits  in  support  of  the  application  stated  that 
James  Morris  was  a  material  and  necessary  witness,  and 
that  it  would  not  be  safe  to  proceed  to  trial  without  his 
testimony,  and  that  he  was  so  ill  that  he  could  not  be 
examined  in  open  Court  without  imminent  danger  to  his 
life. 


Cockbum  and  Humfrey  shewed  cause.  The  Court  has 
no  jurisdiction  to  grant  this  application.  The  power  which 
the  Court  possessed  of  directing  a  commission  for  the 
examination  of  witnesses  in  a  case  like  the  present,  was 
derived  from  its  equity  jurisdiction,  which  has  been  trans- 
ferred to  the  Court  of  Chancery  by  the  5  Vict  c.  5. 
[PoflocA,  C.  B. — ^Whatever  jurisdiction  this  Court  exer- 
cised as  a  Court  of  revenue  still  remains,  whether  legal  or 
equitable.]     The  case  of  Regina  v.  Wood  (a)  shews  that 


(fl)  7  M.  &  W.  571 ;  See  S.  C.  9  DowL  310. 
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the  Court  did  not  derive  its  authority  from  the  13  Geo.  3,  1845. 
c.  63,  88.  40—44,  and  1  Wm.  4,  c.  22,  8.  1 ;  but  from  its  ^^^'^^^i^ 
equity  jurisdiction.  [Pollock^  C.  B. — That  was  an  applica-  nky  General 
tion  on  behalf  of  the  defendant,  and  though  the  Crown  is  Rbilly. 
not  bound  by  a  statute,  it  may  have  the  benefit  of  it.]  The 
fact  of  the  Crown  making  the  application  does  not  give 
the  Court  any  power,  unless  the  statute  confers  it  The 
common  law  jurisdiction  depends  upon  the  statutes  13  Geo.  3, 
c.  63,  and  1  Wm.  4,  c.  22,  which  do  not  apply  to  actions  at 
the  suit  of  the  Crown.  [ParAe,  B. — According  to  ComyrCi 
Diffest,  tit.  "  Courts/"  (D  2),  this  information  is  a  proceeding 
in  the  "  Court  of  Pleas."  Aldersan,  B.— It  is  clear  that 
the  Legislature  never  intended  to  take  from  this  Court  its 
equity  jurisdiction  in  matters  of  revenue.  K  such  a  con- 
struction be  put  upon  the  5  Vict  c  5,  it  might  be  carried 
to  very  inconvenient  lengths.  Lord  Coke^  in  his  fourth 
Institute  (a\  speaking  of  the  Court  of  Equity  in  the 
Exchequer  Chamber,  says,  'Hhey  have  full  power  and 
authority  to  dischai^,  cancel,  and  make  void  all  and 
singular  recognizances  and  bonds  made  to  the  King  for 
payment  of  any  debt  or  sum  of  money,  or  for  performance 
of  conditions,  &c. ;"  so  that  if  our  jurisdiction  in  equity  is 
gone  for  all  purposes,  we  cannot  set  aside  a  recognizance ; 
but  the  parties  must  be  sent  to  the  Court  of  Chancery.] 
The  5  Vict  c  5,  has  left  to  the  Court  all  its  jurisdiction  as 
a  Court  of  revenue,  which  it  did  not  exercise  as  a  Court  of 
equity.  The  first  section  of  that  statute  enacts  ''  that  all 
the  power,  authority,  and  jurisdiction  of  her  Majesty's 
Court  of  Exchequer  at  Westminster,  as  a  Court  of  equity, 
and  all  the  power,  authority,  and  jurisdiction  which  shall 
have  been  conferred  on  or  committed  to  the  said  Court  of 
Exchequer,  by  or  under  the  special  authority  of  any  act  or 
acts  of  Parliament  (other  than  such  power,  authority,  and 
jurisdiction  as  shall  then  be  possessed  by  or  be  incident  to 
the  said  Court  of  Exchequer  as  a  Court  of  law,  or  as  shall 

(a)  p.  lis. 

Y   Y   2 
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1845.  then  be  possessed  by  the  said  Court  of  Exdiequer  as  a 
The  AttoL  Court  of  reTenue,  and  not  heretofore  exercised  or  exer- 
>EY  Gknekal  cisable  by  the  same  Coort,  sitting  as  a  Court  of  equity) 
Reilly.  shall  be,  by  force  of  this  act,  transferred  and  given  to  her 
Majesty's  High  Court  of  Chancery,"  &c.  [FMock,  C.  B.— 
That  is  only  another  and  a  diffuse  mode  of  exprearii^  that 
the  equity  jurisdiction  in  revenue  shall  be  retained ;  but 
not  its  jurisdiction  in  equity  between  subject  and  subject 
Parke,  B. — From  the  case  of  Jenkins  v.  Larwood  (a),  it 
would  seem  that  the  Court  exercised  the  power  under  its 
revenue  jurisdiction;  for  the  application  was  made  by 
motion ;  if  it  had  been  within  the  equitable  jurisdiction,  it 
would  have  been  by  bill  filed.]  In  that  case  it  was  never 
supposed  that  this  Court  had  jurisdiction  as  a  Court  of 
revenue,  to  direct  a  commission  under  the  13  &  14  Car.  2, 
c.  1 1,  s.  29 ;  but  the  argument  there  was,  that  as  the  statute 
of  Charies  gave  jurisdiction  to  the  Court  of  Chancery,  this 
Court,  which  was  a  Court  of  equity,  would  also  possess  the 
same  jurisdiction.  [Pcllocky  C.  B. — The  statute  of  Victoria 
appears  to  me  to  have  taken  firom  this  Court  all  its  equitable 
jurisdiction,  and  to  have  left  its  legal  authority  for  all  pur- 
poses, and  all  its  equitable  authority  in  cases  of  revenue.] 
Assuming  that  to  be  so,  the  Court  cannot  entertain  this 
application  on  motion ;  for  it  should  be  by  bill  filed.  [Pel- 
locky  C.  B. — In  Jenkins  v.  Larwood  the  appUcation  was  by 
motion.]  That  was  a  qui  tam  action ;  but  in  The  Attorney 
General  v.  Laragoity  {b\  the  application  was  on  the  equity 
side  of  the  Court.     So  also  in  Bonham  v.  Leigh  (c). 

Jervis,  in  support  of  the  rule.  First,  the  Court  has  a 
general  jurisdiction  to  grant  tbb  application.  This  is  a 
proceeding  on  the  remembrancer's  side  of  the  Court  for 
the  purpose  of  collecting  the  revenue,  and,  in  the  perform- 
ance of  that  duty  it  becomes  necessary  to  examine  a  witness. 


(a)  Bunb.  13.  (c)  5  Price,  444. 

(b)  3  Price,  221. 
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In  Jenkvis  v.  Larwood^  (a)  the  majority  of  the  Court  were  of        1845. 


^ 


opinion  that  the  commission  should  go,  not  upon  the  act  of  xhe  Attob- 
Parliament,  but  by  virtue  of  the  original  jurisdiction.  That  ^^^  General 
was  not,  as  stated,  the  case  of  an  ordinary  qui  tam  action.  Rkilly. 
Formerly  all  revenue  suits  were  prosecuted  by  informers. 
Tlie  law  in  that  respect  was  altered  by  the  6  Geo.  4,  c  108, 
s.  100,  which  requires  all  revenue  suits  to  be  commenced 
in  the  name  of  the  Attorney  General ;  Manning's  Exch.  Pract 
{revenue  branch)  p.  205.  Secondly,  the  Court  has  jurisdiction 
under  the  13  Geo.  3,  c.  63,  and  the  1  Wm.  4,  c.  22.  The 
Courts  have  given  a  liberal  construction  to  these  statutes, 
llie  13  Geo.  3,  c.  63,  would  seem  to  apply  only  to  plaintifis ; 
but  it  has  been  held  that  a  defendant  may  also  have  the 
benefit  of  it ;  Grillard  v.  Hogue  (J).  In  Regina  v.  Wood  {c\ 
and  The  Attorney  General  v.  Laragoiig  (rf),  the  Crown  objected 
to  the  defendant's  application ;  and  those  cases  proceeded 
on  the  principle  that  the  defendant  can  have  no  relief 
against  the  Crown,  except  under  the  statute  of  Henry 
VIII.  (33  Hen.  8,  c.  39,  ss.  60,  61,  62).  This  Court 
has  a  pecuUar  equitable  jurisdiction  arising  from  the  right 
of  the  Crown  to  collect  its  revenue,  and  that  jurisdiction 
may  be  exercised  on  motion,  without  bill.  Thirdly,  the 
statute  of  Victoria  has  not  taken  away  the  equitable  juris- 
diction of  this  Court  in  revenue  cases. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Pollock,  C.  B. — In  this  case  a  rule  was  moved  for  to 
examine  a  witness  on  interrogatories,  and  that  the  answers 
should  be  received  in  evidence.  The  case  was  argued  a 
few  days  ago,  and  a  case  in  Bunbury  (e)  was  relied  on  as 
an  authority  for  the  application.  Two  other  cases  have 
since  been  found  by  examining  the  records  of  the  Court. 
We  think,  therefore,  that  the  rule  ought  to  be  made  abso- 
lute for  the  examination.      We  at  present  pronounce  no 

(fl)  Bunb.  13.  9  Dowl.  310. 

(6)  4   Moore,  3\3;  See  S.  C.  {d)  3  Price,  221. 

1  B.  &  B.  519.  (<?)  Jenkins  v.  Larwood,  p.  13. 

(c)  7M.  &  W.  571  ;  SecS.  C. 
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1845.       opinion  as  to  the  effect  of  that  examination  as  erideDoe  at 

TW  Arroiu    ^  ^™^    ^^  appean  to  us  that  the  question  is  not  to  be 

VST  Geveeal  disposed  of  on  motion.    The  aSoen  of  the  down  are  to 

Reillt.      haTe  the  power  of  examining  the  witness,  and  the  defendant 

will  be  at  liberty  to  except  to  the  reception  of  that  eridence 

at  the  triaL     The  rule,  therefore,  will  be  absolote  so  fiv 

only  as  relates  to  the  examination. 

Rule  accOTdin^j. 


Capner  and  Others  v.  Mincheb,  Guest,  and  Others. 

y^^^f^  *  ^      J.  HE  declaration  contained  a  count  on  a  promissory  note, 
tennt  of  payable  to  the  plmntiffs'  order  on  demand,  and  also  a  coont 

Mrni^^  plewif  ^'^  money  due  on  an  account  stated.   The  defendants  being 
DleaTthirldA.  °°^®'  terms  of  pleading  iasuably,  obtained  a  Judge  s  order 
tiff  nuj  sign     for  leave  to  plead  the  following  several  matters : 
wd^uMiing         First  To  the  first  count,  that  defendants  did  not  make 
been  dM^ted    *^®  ^^^  therein  mentioned. 

hi^^^A^^^      Secondly.  To  the  same  count,  that  the  note  was  made 
•t  Cbambcn.    subject  to  an  agreement  that  the  defendants  should  have 

notice  before  proceedings  were  commenced;  but  that  no 

notice  was  ever  given. 
Thirdly.  To  the  same  count,  that  the  note  was  made 

subject  to  an  agreement  that  payment  of  it  should  not  be 

enforced,  unless  default  were  made  by  W.  Mincher,  one  of 

the  makers,  in  payment  of  certain  instalments ;  and  that  the 

said  instalments  were  regularly  paid. 

Fourthly.  To  the  last  count,  nunquam  indebitatus. 
These  pleas  having  been  accordingly  delivered,  the  plaintifi 

signed  judgment,  on  the  ground  that  the  second  and  third 

were  not  issuable. 

Montagve  Smith  moved  to  set  aside  the  judgment  upon 
afiidavit  verifying  the  pleas,  and  stating  that  the  Judge  had 
allowed  them,  notwithstanding  they  were  objected  to  at 
Chambers  as  not  issuable.  He  submitted,  that  though 
they  might  be  bad  on  demurrer,  they  could  not  be  treated 
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as  not  issuable  within  the  terms  of  the  order.  [Parke,  B. — 
They  will  not  decide  the  action  one  way  or  the  other.] 
At  the  trial  it  might  appear  that  the  agreement  was  m 
writing,  and  made  at  the  same  time  as  the  note.  [Alderson, 
B. — The  pleas  would  be  proved  by  shewing  a  parol  agree- 
ment ;  and  so  an  issue  would  be  found  for  the  defendants, 
totally  beside  the  merits  of  the  case.]  At  all  events,  as  the 
pleas  were  allowed  by  the  Judge,  the  plaintifis  should  not 
have  signed  judgment,  but  ought  to  have  applied  to  the 
Court  to  rescind  the  Judge's  order.  [Alderson,  B. — When 
a  Judge  at  Chambers  makes  an  order  allowing  several  pleas, 
he  does  not  consider  whether  they  are  issuable ;  because  he 
knows  that  if  they  are  not,  the  plaintiff  may  sign  judgment] 
It  is  conceded,  that  according  to  the  case  of  Adams  v. 
JVordley  (a),  the  pleas  should  have  stated  the  agreement  to 
be  in  writing;  but  the  plaintifis  may  intend  to  question  the 
correctness  of  that  case.  [Parke,  B. — The  second  plea  is 
clearly  not  an  issuable  plea ;  the  plaintifis  were,  therefore, 
entitled  to  sign  judgment.] 
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1845. 


Per  Curiam. 


Rule  refused. 


(a)  I  M.  &  W.  374. 


Harrison,  Executor,  &c  v.  Wright. 

I^ASE  against  the  sheriff  of  Nottinghamshire  for  a  false  Upon  an 
return  of  nulla  bona  to  a  writ  of  fieri  facias  issued  by  the  ff©  sheriff"  ^ 
plaintiff  on  a  judgment  obtained    by  him  against   one  J^f^f'^lej^er 
E.  Smith.     Pleas,  not  guilty  and  nulla  bona.  Act,  a  Judge 

At  the  trial  before  Coltman,  J.,  at  the  Nottinghamshire  has  no  power 

Summer  Assizes,  it  appeared,  that  after   the  sheriff  had  Jj^  rights"? 

the  Duties 
without  their  consent;  and  such  consent  should  appear  on  the  face  of  the  order. 
But  where,  upon  such  an  application,  the  Judge  made  an  order  which  was  not  stated  to  bo 
by  consent,  but  under  which  the  parties  acted ;  it  was  held  to  be  binding,  as  an  adjudication  upon 
a  matter  submitted  to  the  Judge. 


9. 

Weight. 
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1845.       seized  certain  goodB  in  the  poaBession  of  £.  Smitli,  under 
Haekison     ^  ^^^  of  fieri  fiKriaSy  one  Stansfield  set  op  a  claim  to  them, 
and  that  thereopon  the  sheriff  took  out  a  sommaas  onder 
the  Interpleader  Act,  and  the  parties  havii^  attended  before 
Rolfey  B.,  he,  with  their  consent,  made  the  following  osder — 

**  Upon  hearing  the  attorneys  or  agents  for  the  {daintiff, 
for  the  sheriff  of  Notts,  and  Thomas  Stansfield  the  daimant, 
and  upon  reading  the  two  affidavits  of  Frands  Rippingale, 
the  affidavit  of  William  Plaskitt,  and  the  two  affidavits  of 
Thomas  Stansfield ;  I  do  order  that  the  claims  of  the  plain- 
tiff be  barred,  and  that  the  sheriff  of  Notts  do  deliver  np 
possession  of  the  goods  in  question  to  Thomas  Stansfield, 
the  claimant :  and  I  do  order  that  the  plaintiff  do  pay  to 
Thomas  Stansfield  his  taxed  costs  of  this  summons,  and  of  the 
proceedings  thereon ;  and  that  the  plaintiff  do  also  pay  to 
the  said  sheriff  the  costs  of  possession,  after  the  24th  day  of 
December  last.     Dated  the  3rd  day  of  January,  1843,'* 

The  sheriff  accordingly  gave  up  possession  of  the  pro- 
perty to  Stansfield,  and  the  plaintiff  issued  a  ca.  sa.,  under 
which  the  defendant  was  imprisoned.  The  plaintiff  paid 
the  costs  of  Stansfield  and  of  the  sheriff;  but  having 
subsequently  discovered  that  the  defendant  possessed 
other  property  besides  that  claimed  by  Stansfield,  he 
ruled  the  sheriff  to  return  the  writ  of  fieri  facias ;  and, 
upon  the  return  of  nulla  bona,  brought  the  present  action. 
It  was  objected,  on  the  part  of  the  plaintiff,  that  a  Judge 
at  Chambers  had  no  jurisdiction  to  make  such  an  order* 
The  learned  Judge  told  the  jury,  that  in  his  opinion  the 
order  was  conclusive;  and  they  found  a  verdict  for  the 
defendant.  A  rule  nisi  having  been  obtained  for  a  new 
trial; 

Wtutehurst  and  Mellor  shewed  cause.  It  may  be  con- 
ceded, perhaps,  that  under  the  1st  section  of  the  1  &  2 
Wm.  4,  c.  58,  the  Court  would  not  have  the  power  to  make 
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Wbicht. 


an  order  of  this  description  without  the  consent  of  the  1845. 
parties;  but  it  is  submitted,  that  by  the  6th  section,  which  ^^^^  ' 
applies  to  sheriffs,  &a,  the  Court  is  enabled  to  do  so.  That 
section  authorizes  the  Court  to  call  the  parties  before  them, 
"  and  thereupon  to  exercise,  for  the  adjustment  of  such 
claims,  and  the  relief  and  protection  of  the  sheriff  or  other 
officer,  all  or  any  of  the  powers  and  authorities  hereinbefore 
contained,  and  make  such  rules  and  decisions  as  shall 
appear  to  be  just,  according  to  the  circumstances  of  the 
case."  The  words  "hereinbefore  contained"  refer  to  the 
first  section,  and  incorporate  its  provisions  with  the  more 
stringent  powers  conferred  upon  the  Court  by  the  sixth. 
The  1  &  2  Vict  c  45,  enables  a  Judge  at  Chambers  to 
exercise  the  same  power  in  this  respect  as  the  Court. 
[Parke^  B. — There  is  no  foundation  for  such  an  interpreta- 
tion of  the  Interpleader  Act  It  is  clear  that  the  Judge 
had  no  power  under  that  act  to  dispose  of  the  rights  of  the 
parties  upon  affidavit  without  their  consent]  Assuming 
then  a  consent  to  be  necessary,  it  was  in  fact  given,  and 
need  not  be  stated  on  the  face  of  the  order.  Muskett  v. 
Drummond  ia)f  and  Christie  v.  Unwin(b\  will  perhaps  be 
cited  on  the  other  side ;  but  those  were  cases  of  orders  in 
bankruptcy,  where  the  Lord  Chancellor  does  not  act  under 
his  ordinary  jurisdiction,  but  as  any  other  individual  upon 
whom  the  bankruptcy  jurisdiction  might  be  conferred. 
Where  the  proceedings  are  in  an  inferior  Court,  it  is  neces- 
sary to  state  the  facts  which  give  the  Court  jurisdiction ;  but 
it  is  not  so  where  the  proceedings  are  in  a  superior  Court ; 
Peacock  V.  Bell  (c) ;  Taylor  v.  Clemson  (rf).  In  an  order 
under  the  statute  of  Anne,  which  enables  the  Court  or  a 
Judge  to  allow  a  defendant  to  plead  several  matters,  it  is 
not  necessary  to  state  all  the  proceedings  on  the  face  of  the 
order.     [Parke^  B. — There  nothing  is  necessary  but  the 

(a)  10  B.  &  C.  153;  See  S.  C.  (c)  1  Saund.  73;    See  S.  C. 
5M.&R.210.  1  Sid.  330. 

(b)  1 1  A.  &  E.  373  ;  See  S.  C.  (</)  2  Q.  B.  978 ;  See  S.  C. 
3  P.  &  D.  204.  2  G.  &  D.  346. 
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1845.  order  of  the  Coart]  Thirdly,  all  parties  having  acted 
onder  this  order,  it  binds  the  plaintiff  by  way  of  estoppel 
K  the  plaintiff  meant  to  repudiate  the  order,  he  should 
have  given  the  sheriff  notice  to  that  effect;  but,  instead  of 
so  doing,  he  pays  the  costs  as  directed  by  the  order. 
[Parke,  B. — Suppose  there  had  been  no  act  of  Parliament 
relating  to  disputed  claims,  and  the  parties  had  issued  a 
summons  to  appear  before  my  Brother  Molfe,  and  had  there 
consented  that  he  should  adjudicate  upon  the  case,  would 
not  his  decision  have  been  good  as  an  award,  and  binding 
on  the  parties?]  Certainly  it  would.  They  also  dted, 
GreffffY.  WeUs{a). 

M.  D.  Hm  and  Humfrey,  in  support  of  the  rule.  The 
plaintiff  is  not  concluded  by  the  adjudication  of  the  Judge; 
for  at  the  time  of  appearing,  he  was  not  aware  that  his 
debtor  possessed  other  property  which  the  sheriff  might 
have  seized  and  sold.  An  agreement  b  not  binding,  if  made 
under  a  mistake  of  law  or  &ct  A  receipt  is  evidence  of 
payment;  but  the  party  who  gave  it,  may  nevertheless  prove 
that  the  debt  has  not  been  paid.  \Parhe,  B. — All  parties 
agree  that  the  question  shall  be  determined  by  the  Judge, 
and  that  binds  them.]  The  plaintiff  may  shew  that  he  has 
been  deceived.  This  is  a  hostile  proceeding,  and  the  Court 
will  not  infer  consent  when  no  consent  appears  on  the  £M;e 
of  the  order.  The  plaintiff  might  not  have  known  that  he 
had  any  right  to  withhold  his  consent  Where  an  inde- 
pendent party  voluntarily  submits  to  a  reference,  it  is  no 
doubt  binding  upon  him ;  but  this  is  a  proceeding  by  course 
of  law.  \Parhe,  B. — The  clear  intention  was,  that  the 
Judge  should  decide  whether  the  goods  to  which  the  order 
related  could  be  taken  in  execution.]  A  party  declared 
bankrupt  surrenders  to  the  fiat,  but  that  does  not  estop  him 
from  disputing  its  validity.  So  where  land  is  recovered  by 
ejectment,  the  defendant  submits  to  the  execution;  but  if 


(a)  10  A.  &  E.  90;  See  S.  C.  2  P.  &  D.  296. 
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within  twenty  years  he  discovers  error  in  the  proceedings,        1845. 

he  is  not  precluded  from  suing  out  a  writ  of  error ;  though,  Harrison 

in  the  mean  time,  a  third  party  may  have  purchased  the  -^^J'^h^ 
property. 

Parke,  B. — We  have  no  doubt  that  the  order  is  con- 
clusive ;  not  as  a  proceeding  under  the  Interpleader  Act, 
(for  in  that  respect  it  is  bad  for  want  of  a  statement  of  con- 
sent) ;  but  as  an  adjudication  upon  a  matter  submitted  to 
the  Judge.  There  is  ample  evidence  of  consent,  as  the  matter 
was  disposed  of  in  the  presence  of  all  parties ;  and  as  they 
agreed  to  submit  to  the  decision  of  the  Judge,  they  are 
bound  by  it  The  question  submitted  to  the  Judge  was, 
whether  the  plaintiff  had  a  right  to  insist  upon  the  sheriff 
going  on  to  sell  the  goods?  The  Judge  decided  that  the 
sheriff  should  not  sell,  and  that  the  plaintiff  should  pay  the 
costs.     That  adjudication  is  final  and  conclusive. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  order  is 
conclusive,  because  the  parties  agreed  that  my  Brother 
Rolfs  should  determine  the  matter,  and  he  has  determined 
it  The  question  is  to  what  it  extends,  and  I  think  it  must 
be  construed  to  extend  to  all  the  goods  at  that  time  on  the 
farm. 

RoLFEi  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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In  an  action 
against  the 
snoriff  for  the 
improper 
execation  of 
a  fi.  fa.,  and 
for  a  false 
retom,  the 
declaration 
stated  that  a 
fi.  fa.  indorsed 
to  levy  661. 
99,  8d:,  besides 
16«.  for  the 
writ,  oflBcers' 


Sladb  V.  Hawlby,  Bart. 

C'ASE  against  the  sheriff  of  Kent  for  the  improper  exe- 
cution of  a  fi.  fa.9  and  for  a  false  return.  The  declaration 
contained  a  count  which  stated,  in  the  usual  form,  that  the 
plaintiff,  by  the  judgment  of  the  Court,  had  recovered 
against  one  R.  Hewitt  a  debt  of  64/.,  and  21.  9s.  S€L  for 
damages;  that  he,  thereupon,  issued  a  writ  of  fi.  &., 
directed  to  the  sheriff  of  Kent,  indorsed  to  levy  66t  9*.  8rf., 
besides  16^.  for  the  writ,  ofiBcer's  fees,  poundage,  &c. 
That  the  writ  was  delivered  to  the  defendant,  who  was  the 
few,  poundage,  gheriff  of  Kent,  who,  by  virtue  thereof,  seized  and  took 
Urered  to  the     in  execution  divers  goods  and  chattels  of  the  said  R.  Hewitt 

who,  bv  virtue    of  great  value,  to  wit,  of  the  moneys  so  indorsed  on  the 
thereof,  seized 
and  took  in 
execution 
goods  of  great 
value,  to  wit, 
of  the  value  of 
the  moneyi  to 
indoned  on 
the  writ,  and 
then  could, 
and  might, 
and  ought  to 
have  lericd  the 
whole  of  the 
monejfi  there- 
out ;  yet  the 
defendant  did 
not  leyy  the 
whole  of  the 
money  t  so 
indortedf  but 
only  a  portion, 
to  wit,  the  sum 
of  60/.,  and 
falsely  returned 
that  he  had 
levied  the  sum 
of43tl5«.9<f., 
and  that  the 
debtor  had  no 


said  writ ;  and  then,  could,  and  might,  and  ought  to  have 
levied  the  whole  of  the  said  moneys  thereout  Yet  the 
defendant  did  not  nor  would  levy  out  of  the  said  goods 
and  chattels,  the  whole  of  the  moneys  so  indorsed  on  the 
said  writ ;  but  only  a  portion  of  the  said  moneys,  to  wit,  the 
sum  of  60/.  And  that  the  defendant  afterwards  fitlsely 
returned  that  he  had  levied  and  made  of  the  goods  and 
chattels  of  Hewitt  the  sum  of  43/.  I5s.  9^.,  besides  officers' 
fees,  sheriff 's  poundage,  &c.,  which  said  sum  of  43/.  \5s.  9d. 
he,  the  said  sheriff,  had  ready  to  be  paid  to  the  plaintiff  in 
part  satisfaction  of  his  debt,  &c. ;  and  that  the  said 
R.  Hewitt  had  not  any  other  or  more  goods  or  chattels 
in  his,  the  said  sheriff's  bailiwick,  whereof  he  could  cause 
to  be  levied  the  residue  of  the  said  debt,  &c  Whereas,  in 
truth  and  in  fact,  the  defendant  had  levied  under  the  said 
writ,  a  larger  sum  of  money  than  the  said  sum  of  43/.  I5s.  9dL, 
in  the  said  return  mentioned,  to  wit,  the  sum  of  60L  levied 


more  goods : 

Held,  on  special  demurrer,  first,  that  the  words  "  moneys  so  indorsed"  meant  not  onlv  the  debt, 
but  the  debt  together  with  oflBcers*  fees,  sheriff's  poundage,  &c.  Secondly,  that  the  breach  was 
defectiye,  in  not  alleging  that  a  reasonable  time  had  elapsied  for  converting  the  g^oods  seised  into 
money.  Thirdly,  that  the  second  breach  was  well  assigned ;  inasmuch  as  under  the  dream- 
stances  stated,  it  was  a  breach  of  duty  to  make  a  return  of  nulla  bona  as  to  any  part. 


■> 
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as  before  mentioned^  which,  after  the  payment  of  officers'        1845. 
fees,  sheriff's  poundage,  &c.,  ought  to  have  been  applied  in       g]]^^^^ 
part  satisfaction  of  the  moneys  indorsed  on  the  said  writ,  ^' 

and  directed  to  be  levied  as  aforesaid.  By  means  of  which 
premises,  the  plaintiff  has  been  and  is  greatly  injured  and 
deprived  of  the  means  of  obtaining  a  portion  of  the  said 
moneys  so  indorsed  as  aforesaid,  and  which  is  still  unpaid 
and  unsatisfied,  and  is  likely  to  lose  the  same. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  causes  of  action  were  not  set  forth  with  sufficient 
certainty  and  particularity.  That  as  to  the  first  breach, 
no  cause  of  action  was  shewn,  and  that  the  plaintiff  had 
wholly  &iled  to  show  that,  either  by  lapse  of  time  or  other- 
wise, the  defendant  had  any  reasonable  opportunity  to 
complete  and  perfect  the  said  levy  and  execution,  or  to 
sell,  or  that  he  had,  in  &ct,  sold  the  whole.  That  no 
breach  of  duty  or  cause  of  action  was  shown  in  the  second 
breach ;  that  the  plaintiff  had  wholly  failed  to  aver  that 
after  payment  of  such  sums  out  of  the  levy  as  by  law  were 
to  be  deducted  therefrom,  a  larger  sum  remained  appli- 
cable to  the  plaintiff's  execution  than  the  said  sum  of 
43t  15^.  9d. 

Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  first  breach 
is  bad,  as  it  does  not  show  any  neglect  of  duty  on  the  part 
of  the  defendant  The  words  ^^  could  and  might,  and  ought 
to  have  levied,"  are  a  mere  conclusion  of  law,  and  do  not 
amount  to  a  statement  of  a  wrongfiil  omission  to  do  the  act. 
The  question  is  as  to  the  meaning  of  the  words  '^  to  wit, 
of  the  value  of  the  moneys  so  indorsed  on  the  writ."  K 
that  allegation  is  not  material,  then  the  only  statement  is, 
that  the  sheriff  seized  goods  of  great  value;  if,  on  the  other 
hand,  that  allegation  is  material,  the  question  arises  whether 
it  means  that  the  sheriff  received  the  moneys  indorsed  on 
the  writ ;  or  whether  that  he  received  sufficient  to  levy  that 
sum  together  with  his  poundage,  officers'  fees,  &c.  ?    It  is 
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In  tn  action 
aninst  the 
s&eriff'  for  the 
improper 
execation  of 
a  fi.  fa.,  and 
for  a  falfe 
return,  the 
declaration 
stated  that  a 
fi.  fa.  indoned 
to  levy  662. 
9«.  8dL, betides 
16«.  for  the 
wnty  oiDcers* 


Sladb  v.  Hawlet,  Bart. 

I^ASE  against  the  sheriff  of  Kent  for  the  improper  exe- 
cution of  a  fi.  &.,  and  for  a  &lse  return.  The  deckration 
contained  a  count  which  stated,  in  the  usual  form,  that  the 
plaintiff,  by  the  judgment  of  the  Court,  had  recovered 
against  one  R.  Hewitt  a  debt  of  64/1,  and  2/.  9s.  Sd.  for 
damages;  that  he,  thereupon,  issued  a  writ  of  fi.  &, 
directed  to  the  sheriff  of  Kent,  indorsed  to  levy  66L  9s.  Ml, 
besides  I6s,  for  the  writ,  ofiBcer's  fees,  poundage,  &c. 
That  the  writ  was  delivered  to  the  defendant,  who  was  the 
feM,poui^age,  gheriff  of  Kent,  who,  by  virtue  thereof,  seized  and  took 
lirered  to  the  in  execution  divers  goods  and  chattels  of  the  said  R.  Hewitt 
of  great  value,  to  wit,  of  the  moneys  so  indorsed  on  the 
said  writ;  and  then,  could,  and  might,  and  ought  to  have 
levied  the  whole  of  the  said  moneys  thereout  Yet  the 
defendant  did  not  nor  would  levy  out  of  the  said  goods 
and  chattels,  the  whole  of  the  moneys  so  indorsed  on  the 
said  writ ;  but  only  a  portion  of  the  said  moneys,  to  wit,  the 
sum  of  60/.  And  that  the  defendant  afterwards  &Isely 
returned  that  he  had  levied  and  made  of  the  goods  and 
chattels  of  Hewitt  the  sum  of  43/1  I5s.  9d.,  besides  officers' 
fees,  sheriff's  poundage,  &c.,  which  said  sum  of  43/1  1 5s.  9d. 
he,  the  said  sheriff,  had  ready  to  be  paid  to  the  plaintiff  in 
part  satisfaction  of  his  debt,  &c. ;  and  that  the  said 
R.  Hewitt  had  not  any  other  or  more  goods  or  chattels 
in  his,  the  said  sheriff's  bailiwick,  whereof  he  could  cause 
to  be  levied  the  residue  of  the  said  debt,  &c  Whereas,  in 
truth  and  in  fact,  the  defendant  had  levied  under  the  said 
writ,  a  larger  sum  of  money  than  the  said  sum  of  43/1 15*.  9dl, 
in  the  said  return  mentioned,  to  wit,  the  sum  of  60/1  levied 


defendant, 
who,  by  virtue 
thereo/,  seised 
and  took  in 
execation 
goods  of  great 
value,  to  wit, 
of  the  value  of 
the  moneys  <o 
imdoned  on 
the  writ,  and 
then  could, 
and  might, 
and  ought  to 
have  levied  the 
whole  of  the 
monejfi  there- 
out; yet  the 
defendant  did 
not  leyy  the 
whole  of  the 
moneys  so 
indorsed,  but 
only  a  portion, 
to  wit,  the  sum 
of  60/.,  and 
falsely  returned 
that  he  had 
levied  the  sum 
of  43L\  5s,  9d,, 
and  that  the 
debtor  had  no 
more  goods : 

Held,  on  special  demurrer,  first,  that  the  words  "  moneys  so  indorsed**  meant  not  only  the  debt, 
but  the  debt  together  with  oiBcers*  fees,  sheriff *s  poundage,  &c.  Secondly,  that  the  breach  was 
defectiye,  in  not  alleging  that  a  reasonable  time  had  elapsied  for  converting  the  goods  seised  into 
money.  Thirdly,  that  the  second  breach  was  well  assigned ;  inasmuch  as  under  the  " 
stances  stated,  it  was  a  breach  of  duty  to  make  a  return  of  nulla  bona  as  to  any  part. 
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as  before  mentioned,  which,  after  the  payment  of  officers*        1845. 
fees,  sheriff's  poundage,  &c.,  ought  to  have  been  applied  in       gj]^^^^ 
part  satisfaction  of  the  moneys  indorsed  on  the  said  writ,  «'• 

and  directed  to  be  levied  as  aforesaid.  By  means  of  which 
premises,  the  plaintiff  has  been  and  is  greatly  injured  and 
deprived  of  the  means  of  obtaining  a  portion  of  the  said 
moneys  so  indorsed  as  aforesaid,  and  which  is  still  unpaid 
and  unsatisfied,  and  is  likely  to  lose  the  same. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  causes  of  action  were  not  set  forth  with  sufficient 
certainty  and  particularity.  That  as  to  the  first  breach, 
no  cause  of  action  was  shewn,  and  that  the  plaintiff  had 
wholly  failed  to  show  that,  either  by  lapse  of  time  or  other- 
wise, the  defendant  had  any  reasonable  opportunity  to 
complete  and  perfect  the  said  levy  and  execution,  or  to 
sell,  or  that  he  had,  in  &ct,  sold  the  whole.  That  no 
breach  of  duty  or  cause  of  action  was  shown  in  the  second 
breach ;  that  the  plaintiff  had  wholly  &iled  to  aver  that 
after  payment  of  such  sums  out  of  the  levy  as  by  law  were 
to  be  deducted  therefrom,  a  larger  sum  remained  appli- 
cable to  the  plaintiff's  execution  than  the  said  sum  of 
43t  15*.  9d. 

Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  first  breach 
is  bad,  as  it  does  not  show  any  neglect  of  duty  on  the  part 
of  the  defendant  The  words  ^'  could  and  might,  and  ought 
to  have  levied,"  are  a  mere  conclusion  of  law,  and  do  not 
amount  to  a  statement  of  a  wrongftil  omission  to  do  the  act. 
The  question  is  as  to  the  meaning  of  the  words  ^*  to  wit, 
of  the  value  of  the  moneys  so  indorsed  on  the  writ."  J£ 
that  allegation  is  not  material,  then  the  only  statement  is, 
that  the  sheriff  seized  goods  of  great  value;  i^  on  the  other 
hand,  that  allegation  is  material,  the  question  arises  whether 
it  means  that  the  sheriff  received  the  moneys  indorsed  on 
the  writ ;  or  whether  that  he  received  sufficient  to  levy  that 
sum  together  with  his  poundage,  officers'  fees,  &c.  ?    It  is 


Hawlet. 
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1845.  consistent  with  the  allegation  that  the  goods  might  ha^e 
^J^l^^^^  been  sufficient  to  levy  the  moneys  indorsed  on  the  wri^ 
and  yet  insufficient  when  the  right  of  the  sheriff  to  retun 
his  poundage  is  tiJccn  into  account  If  the  debt  were  6OL9 
and  the  goods  of  the  value  of  602.,  the  sheriff  woold  only  be 
bound  to  return  sixty  pounds,  minus  his  poundage  and 
expenses.  This  breach,  taken  without  the  return,  amounts 
to  no  breach  at  all ;  if  tiJcen  with  the  return,  the  fiicts 
shew  that  the  return  is  not  false,  but  true.  The  substance 
of  the  allegation  is,  that  he  did  not  levy  the  whole  moneys, 
bat  only  a  portion.  [Pollock,  C.  B. — ^The  breach  aeems 
to  be  this,  that  the  sheriff  might  have  levied  the  whole, 
but  levied  only  a  part,  and  has,  therefore,  disregarded  his 
duty  by  making  a  &lse  return].  It  only  states  that  he 
might  have  levied  all  the  moneys  indorsed  on  the  writ,  not 
that  he  might  have  levied  those  moneys  together  with  his 
poundage.  The  dieriff  is,  in  fisu^t,  charged  with  not  levying 
his  poundage.  Again,  the  declaration  should  have  stated 
that  a  reasonable  time  had  elapsed  in  which  he  could  have 
levied.  The  second  breach  is  inconsistent  with  the  fiicts 
stated  in  the  declaration.  [Pollock,  C.  B. — Is  the  word 
"levy"  applicable  to  anything  but  the  pimntiffs  debt? 
Parke,  B.— The  43  Geo.  3,  c.  46,  s.  5,  enables  the  plaintiff 
to  "levy"  the  poundage,  fees,  and  expenses  of  the  exe- 
cution, over  and  above  the  sum  recovered  by  the  judgment.] 
K  the  sheriff  levied  43/.  15^.  9d.,  the  &ct  alleged  by  way  of 
breach  might  be  perfectly  true,  and  the  sheriff  have  done 
no  wrong.     He  cited  also,  PhUUps  v.  Bacon  (a). 

Kennedy,  contr^  There  is  no  ambiguity.  The  first 
breach  is,  that  although  the  sheriff  could  have  levied  all  the 
money ;  yet  he  did  not  levy  the  whole,  but  only  a  small 
part  thereof  He  has,  therefore,  committed  a  breach  of 
duty ;  first,  by  not  levying;  and  secondly,  by  making  such 
a  return.  The  words,  "  could  and  might  and  ought  to 
have  levied,"  are  not,  as  is  stated,  a  mere  conclusion  of  law, 
(a)  9  East,  298. 


^ 
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but  a  direct  allegation  of  a  breach  of  duty.  In  a  declara-  1845. 
tion  less  particularity  is  required  than  in  a  plea,  and  it  is  Sladb 
sufficient  to  state  the  general  result  of  the  act  of  omission ;  „  ^* 
viz.  that  the  sheriff  might  have  levied,  but  did  not  levy. 
In  an  indictment  or  count,  certainty  to  a  general  intent  is 
sufficient ;  Lmg^s  case  (a);  Com.  Dig.  tit  *^  Pleader^^  {C.  24); 
and  the  rule  is  more  particularly  applicable  where  the  &ct 
is  especially  within  the  cognizance  of  the  party  complained 
against  A  sheriff  is  not  bound  to  specify  in  his  return 
the  particular  goods  taken,  nor  the  sum  for  which  each 
article  sold ;  WiUett  v.  Sparrow  (ft) ;  therefore,  it  would 
be  hard  to  require  more  particularity  from  the  party  com- 
plaining of  the  return.  In  debt  on  bond,  conditioned  that 
B.  should  account  for  moneys  received ;  it  is  sufficient  to 
all^e  that  B.  had  received  divers  moneys  which  he  had  not 
accounted  for ;  Barton  v.  fVebb  {c) ;  Calvert  v.  Gordon  (d). 
So  here  it  is  enough  to  state  that  the  sheriff  might  have 
levied  the  whole  moneys  indorsed  on  the  writ;  but  did  not 
levy  them.  It  is  clear  that  a  writ  of  venditioni  exponas 
would  not  lie ;  because,  for  that  purpose  the  second  breach 
must  be  connected  with  the  first  {^Parhe^  B. — ^If  the  word 
"  levy  "  means  "  convert  into  money,**  no  venditioni  exponas 
would  be  necessary,  provided  it  is  sufficiently  alleged  that 
he  has  levied.]  An  action  will  lie  against  a  sheriff  for  wil- 
fully delaying  to  sell  the  goods ;  CarlUe  v.  Parkins  (e) ;  and 
it  is  not  necessary  to  wait  until  the  return  of  the  venditioni 
exponas ;  Jacobs  v.  Humphrey  {/);  Aireton  v.  Davis  {g).  It 
is  immaterial  whether  the  poundage  is  or  is  not  included 
in  the  sum  levied ;  the  meaning  of  the  allegation  is,  that 
the  sheriff  has  levied  money  applicable  to  the  plaintiff's 
debt ;  Drewe  v.  Lainson  (A). 

(a)  5  Rep.  120.  (/)  2  Cr.  8c  M.  413 ;  See  S.  C. 

(b)  6  Taunt  576;  See  S.  C.     4Tyr.  272. 

2Mar«h.  293.  (^)  3  M.  &  Scott,  13S ;  See 

(c)  8  T.  R.  459.  S.  C.  9  Bing.  740. 

(cf)  7  B.  &  C.  809;  See  S.  C.         («  11  A.  &  E.  529;  Sec  S.  C. 
IM.  &R.  497.  3P.&D.245. 

(e)  3  Stark.  163. 
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184r).  Peacock^  in  reply.     The  breach  in  effect  alleges  that  the 

sheriff  has  not  levied  the  whole  deb^  poundage,  and  fees. 
Suppose  that  it  had  alleged  that  the  sheriff  omitted  to  levy 
the  poundage  or  fees,  would  that  have  been  a  good  breach  ? 
Or  suppose  that  under  the  plea  of  not  guilty,  it  appeared 
that  the  sheriff  had  not  levied  the  poundage  and  fees,  could 
the  plaintiff  have  recovered  ?  The  precedent  in  Letois  v. 
Alcock  (a),  states  that  a  reasonable  time  for  the  sheriff  to 
make  his  return  had  elapsed;  and  the  case  of  Stavart  v. 
Eastwood  (&),  is  an  authority  to  shew  that  such  an  allegation 
is  necessary, 

Cur^  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — This  case  stood  over  for  our  decision.     The 
action  is  against  the  sheriff  for  the  improper  execution  of  a 
writ  of  fieri  facias,  and  for  a  false  return. 

The  first  count  of  the  declaration  is  in  the  usual  form,  so 
fiu*  as  relates  to  the  delivery  of  the  vnit  to  the  sheriff;  and 
it  is  averred  that  the  writ  was  indorsed  with  directions  to 
the  sheriff  to  levy  662.  9^.  Sd.y  besides  I6s.  for  that  writ, 
ofiBcers'  fees,  sheriff's  poundage,  and  all  incidental  expenses ; 
and  being  so  indorsed,  before  the  execution  thereof  was 
delivered  to  the  defendant,  who  was  the  sheriff  of  the 
county  of  Kent;  and  that  afterwards  the  sheriff  seized 
divers  goods  and  chattels  of  the  debtor  of  great  value,  to 
wit,  of  the  value  of  the  moneys  so  indorsed  on  the  said 
writ  and  directed  to  be  levied  as  aforesaid,  and  then  could 
and  might  and  ought  to  have  levied  the  whole  of  the  said 
moneys  thereout ;  yet  that  the  defendant  did  not  nor  would 
levy  oat  of  the  said  goods  and  chattels  the  whole  of  the 
moneys  so  indorsed  on  the  said  writ,  but  levied  thereout 
only  a  portion  of  the  said  moneys,  to  wit,  the  sum  of  60L ; 
and  that  the  defendant  afterwards  falsely  returned  to  the 

(a)  3  M.  &  W.  188 ;  See  S.  C.         (b)  1 1  M.  &  W.  197 ;  See  S.  C. 
6  Dow].  389.  2  Dowl.  988,  N.  S. 


Hawlby. 
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Court  that  he  had  levied  of  the  goods  and  chattels  of  the  1845. 
debtor,  the  sum  of  43t  15*.  9^,  besides  oflScers'  fees,  ^""^J]^^^|7^ 
sheriff's  poundage,  and  other  charges,  which  said  sum  of  ^  »• 
43iL  \5s.  dcL  he  the  said  sheriff  had  ready  to  pay  to  the 
plaintiff  at  the  time,  &c. ;  and  that  he  the  said  debtor  had 
not  any  other  or  more  goods  and  chattels  in  the  sheriff^s 
bailiwick,  whereof  the  sheriff  could  cause  to  be  levied  and 
made  the  residue  of  the  debt,  &c. ;  whereas  in  truth  and  in 
fact,  the  defendant,  as  such  sheriff  as  aforesaid,  had  levied 
under  the  aaid  writ  a  larger  sum  of  money  than  the  said 
sum  of  43/1  15*.  9(f.,  in  the  said  return  mentioned,  to  wit, 
the  sum  of  60iL  before  mentioned,  which  after  payment  of 
ofiBcers'  fees,  sheriff's  poundage,  &c.,  ought  to  have  been 
applied  in  satisfaction  of  the  plaintiff's  debt ;  by  reason 
whereof  the  plaintiff  had  been  injured  and  deprived  of  the 
recovery  of  the  rest  of  the  debt 

There  was  to  this  count  a  demurrer  and  an  assignment 
of  a  variety  of  special  causes.  On  the  argument  of  this 
case,  several  objections  were  urged  to  this  count.  One  was, 
that  if  the  word  ^^  moneys"  was  taken  to  mean  the  debt 
only,  the  first  breach  was  imperfect ;  because  although  the 
defendant  might  have  levied  the  whole  debt,  there  being 
enough  to  satisfy  it,  and  omitted  to  do  so,  it  did  not  follow 
he  was  guilty  of  a  breach  of  duty,  inasmuch  as  he  might 
have  levied  all  the  debt  and  lawfully  detained  part  of  the 
proceeds  for  his  poundage.  We  think,  however,  that  the 
true  construction  of  this  count  is,  that  the  word  "  moneys" 
embraces  the  debt,  ofiBcers'  fees,  and  sheriff's  poundage, 
&c,  in  short  all  the  items  indorsed  on  the  writ 

The  objection  then  assumes  another  shape,  namely,  that 
the  first  breach  is  insufiBcient;  because,  although  it  is 
alleged  that  the  defendant  did  not  levy  the  whole  money ; 
yet  it  does  not  appear  that  he  could  have  done  so  in  the 
reasonable  discharge  of  his  duty  to  both  parties ;  or  that  a 
reasonable  time  had  elapsed  for  converting  the  goods  seized 
into  money:  and  this  objection  appears  to  us  to  be  tenable. 

The  plaintiff  then  insbts  that  the  second  breach  for  a 

VOL.  II.  z  z  D.  &  L. 


9. 

Hawlbt. 
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1845.  fiibe  letom  was  properlj  aUeged;  for  in  die  indaoement  it 
Sladb  isaverred,  that  the  defendant  took  the  goods  to  the  fiill  vahie 
of  all  the  moneys  indorsed  on  the  writ,  and  mi^t  hare 
levied  the  whole  of  the  moneys  thereont ;  and  altho^i 
opon  that  statement  it  conld  not  be  inferred  that  he  might 
have  done  so,  or  that  a  reasonaUe  time  had  elapsed;  yet  it 
was  a  breach  of  dntjr  under  the  circumstances  stated  to 
make  a  return  of  nulla  bona  as  to  any  part  of  it :  it  was  a 
fidse  return;  because,  according  to  the  allegations  in  the 
inducement,  there  were  goods  sufficient:  and  we  are  of 
this  opinion.  This  view  of  the  case  makes  it  unnecessary 
to  consider,  whether  the  allegation  which  follows  the  state- 
ment in  the  Mae  return,  containing  the  statement  of  the 
damages,  is  well  pleaded  or  not:  that  may  be  rejected. 

For  these  reasons  we  think  that  the  second  breach  is 
well  assigned ;  and  that,  cm  that  breach,  our  jud^ent  must 
be  for  the  plaintiff. 

Judgment  for  the  Plaintiff  (a). 

(a)  The  plaintiff  entered  a  re-     inquiry  to  aseess  damages  on  the 
mittitur  damna  as  to  the  first     other, 
breach,  and  toed  out  a  writ  of 


Chownes  r.  Bbown. 

Wliero  n  -I-  HIS  was  an  action  by  a  landlord  against  his  tenant,  for 
not  cultivatii]^  the  land  in  a  husbandlike  manner.     The 

^^^^  ^  cause  came  on  for  trial  at  the  Huntingdon  Summer  Assizes^ 

Btramiiur^  when  it  was  referred  to  arbitration  on  the  usual  terms. 

brUigmga  The  arbitrator  awarded  in  &your  of  the  plaintiff. 

^VLr^  In  Michaehnas  Term,  the  defendant  obtained  a  rule  nisi 

cludMl  from  to  arrest  the  judgment,  on  the  ground  that  the  declaration 

arreit  of  was  bad  for  want  of  an  averment  that  the  defendant  became 

jndgmeiit  tenant  "  at  the  request**  of  the  plaintiff. 

Gtaming  shewed  cause  against  the  rule. 


order  of 
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Bjfks,  Seijt,  and  O'MaUej^  were  heard  in  support  of  the       1845. 
rule.  ^^-^^ ' 


Cur.  adv.  vulL 

On  a  subsequent  day, 

Parke,  B.,  said — On  looking  into  this  case  we  find  that 
the  motion  ought  never  to  have  been  made;  for  by  the 
terms  of  the  reference  the  parties  were  not  to  bring  a  writ 
of  error ;  and,  th^fififore,  the  defendant  cannot  move  in 
arrest  of  judgment    The  rule  must  be  dischaif;ed. 


Chownss 
Brown. 


Rule  dischaiged. 


HuBBART  V.  Phillips. 

i  HE  defendant  in  this  case  had  obtained  a  rule,  calling 
on  the  plain tiflTs  attorney  to  shew  cause  why  all  proceedings 
should  not  be  stayed,  and  why  the  attorney  should  not  pay 
the  defendant  his  costs,  and  also  the  costs  of  this  application* 
The  ground  of  the  application  was,  that  the  action  had  been 
brought  by  the  attorney,  without  any  authority  fix>m  the 
plaintiff. 

fV.  H.  Watson  shewed  cause.  The  plaintiff  is  the  only 
person  who  is  entitled  to  move  to  stay  the  proceedings ; 
Doe  dem.  Hammek  v.  Fillis  (a);  Doe  dem.  Shepherd  y. 
Roe  (}).  From  an  Anonymous  case  in  Salkeld^s  Reports  (c),  it 
would  seem,  that  the  only  ground  for  the  Court  interfering 
on  the  motion  of  the  defendant,  is  the  insolvency  of  the 
attorney.  [Alderson^  B. — If  two  parties  suffer  from  the 
wrongful  act  of  an  attorney,  are  they  not  both  to  have  a 
remedy  ?  PoUock,  C.  B. — What  right  can  an  attorney  have 


Where  an 
attornfiy  brings 
an  action  in 
the  name  of  a 
person  without 
his  anthoritjt 
the  Court  win 
stay  the  pro- 
ceeoinga,  on 
the  motion  of 
the  defendant, 
and  make  the 
attorney  pay 
the  4 


(a)  2  Chit.  Rep.  170. 
(6)  lb.  171. 


(c)  1  Salk.  88. 


z  z  2 


Philupb. 
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1845.        to  take  up  a  stray  cause  of  action  ?   Parke,  B. — ^The  case  of 

HuBBABT      Robson  V.  Eaton  (a),  is  decisive.     From   that  it   appears, 

that  if  a  defendant  pay  money  to  an  attorney,  who  sues  in 

the  plaintiff's  name  without  his  authority,  the  defendant  is 

not  discharged  by  such  payment.] 

Cleash/,  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiabl — The  rule  must  be  absolute. 

Rule  absolute  accordingly. 
(a)  1  T.  R.  62. 

M'Inttre  V,  Miller  and  Others. 

loan  action  ASSUMPSIT  for  money  had  and  received,  money  lent, 

ttockcompanj,  &c     The  declaration  was  dated  the  29th  of  March,  and 

commenced bj  Commenced  as  follows: — Patrick  M*Intyre,  the  secretary 

l£^5w  MCT«-  ^^^  ^^^  ^™®  being  of  a  certain  company,  called  or  styled 

tary««forthe  The  United   Kingdom  Life    Assurance   Company,  (the 

ofthecomi  plaintiff  in  this  suit),  by  his  attorney,  complains  of  M.  H. 

^J^^"'  Miller,  &c.  (the  defendants  in  this  suit)  who  have  been 

htMboe^^  summoned  to  answer  the  said  plaintiff  as  such  secretaiy  as 

monedto  aforesaid,  by  virtue  of  a  writ  issued  on  the  2nd  day  of 

answer  the  •--       ,  ,^^^«    « 

plaintiff  as         March,  A.  D.  1843,  &C 

^^ir^[^f^        '^®  defendants  pleaded  (amongst  other  pleas)  that  after 

*  '^*»^«^     the  making  of  the  said  promises  and  before  the  commence- 

of  March,  &c.    ment  of  the  suit,  to  wit,  on,  &c.,  the  said  company  released 
The  defendant 
pleaded, 

(amon^t  other  pleas)  a  plea  to  which  the  plaintiff  demurred;  the  defendant  rejoined  hy 
admittmg  the  plea  to  be  insufficient,  and  abandoned  all  ▼erification  thereof.  The  plaintiff 
proceeded  to  trial,  and  obtained  a  verdict  on  the  other  issues ;  and  the  defendant  brought  a 
writ  of  error,  on  the  ground ;  first,  that  it  did  not  i^pear  that  the  plaintiff  was  secretary  at  the 
time  the  writ  issued ;  secondly,  that  the  defendants  could  not,  after  demurrer,  abandon  thdr 
plea :  Hddt  on  motion  to  set  aside  the  writ  of  error  as  frivolous;  that  it  sufficiently  appeared 
that  the  plaintiff  was  secretary  at  the  commencement  of  the  suit;  and  that  the  other  gronnd  of 
error  was  not  frivolous. 
Sembk,  that  the  defendant  was  not  at  liberty  to  abandon  his  plea,  (per  Alderwuj  B. ) 
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to  the  defendants  the  said  causes  of  action  in  the  declara- 
tion mentioned,  and  each  and  every  of  them*    Verification. 

Special  demurrer,  assigning  amongst  other  causes,  that 
the  plea  was  too  vague  and  general ;  that  it  Mras  not 
stated  whether  the  release  was  express,  or  by  opera- 
tion of  law;  and  whether  it  was  in  writing  or  under 
seal ;  that  the  defendants  had  not  brought  the  same  into 
Court,  &c. 

The  defendants  rejoined  as  follows: — And  as  to  the 
demurrer  of  the  plaintifi^  by  him  above  pleaded  to  the  last 
plea  of  the  defendants,  the  defendants  say,  that  inasmuch 
as  they  cannot  deny  that  the  said  last  plea  is  insufficient  in 
law,  they  freely  here  in  Court  relinquish  the  same,  and 
abandon  all  verification  thereof:  therefore  let  no  regard 
whatsoever  be  fiirther  paid  to  the  said  last  plea  of  the 
defendants.  Therefore,  to  try  the  several  issues  above 
joined,  the  sherifis  are  commanded,  &c. 

The  plaintifi^  went  to  trial  upon  the  other  issues,  and 
obtained  a  verdict  The  defendants  sued  out  a  writ  of 
error,  on  the  grounds  that  it  did  not  appear  that  the 
plaintifi^  had  any  title  to  sue,  and  that  the  defendants  could 
not  withdraw  the  plea  demurred  ta  The  plaintifi^  then 
obtained  a  rule,  to  shew  cause  why  the  writ  of  error  should 
not  be  quashed  as  frivolous ;  or  why  the  plaintifi^  should 
not  be  at  liberty  to  issue  execution,  notwithstanding  the 
writ  of  error. 


1845. 


C.  Edwards  shewed  cause.  The  writ  of  error  is  not 
frivolous,  for  the  declaration  does  not  shew  that  the  plaintiff 
had  any  right  to  sue  for  this  debt  The  plaintifi^  is  stated 
to  be  secretary  "for  the  time  being  f  that  is,  on  the  day  of 
the  date  of  the  declaration ;  but  there  is  nothing  to  shew 
that  he  was  secretary  at  the  dme  the  writ  issued.  \Parhef 
B. — It  is  alleged  that  the  defendant  "was  summoned  to 
answer  the  plaintiff  as  such  secretary  as  aforesaid,  by  virtue 
of  a  writ  issued  on  the  2nd  day  of  March;"  that  is  sufficient] 
Secondly,  the  defendants  cannot  abandon  the  plea  demurred 
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1845.        ta     The  same  point  arose  in  this  Court  in  two  cases, 
jjijjj^yj^      Cooper  V.  PauUer,  and  HuUon  y.  Turk  (a). 

V. 
Biffrf  m 

and  OCbmn.        («)  BomO;  amiciis  cvub,  stated  these  cases  to  the  Conrt,  to  die 
following  effect  :— 

COOPSH  V.  'PAiNTnu 
This  was  an  actkm  against  the  sherifT,  for  not  aii eating  a  defentait 
in  another  action  at  the  suit  of  the  present  plaintiff!,  The  deliendaat 
pleaded  several  pleas;  to  two  of  which  the  plaintiff  demurred,  and 
the  defendant  thereupon  entered  a  relinquishment  of  thoee  pleas  to 
the  following  effect ;  riz.,  that  the  defendant  foiasmndi  as  he  eoold 
not  denj  that  those  pleas  were  insnflkient  in  law,  freelf  relinquished 
the  same,  and  abandoned  all  verification  thereof,  and  therefore  prayed 
that  no  farther  regard  should  be  had  to  the  same.  The  plaintiff*,  after 
a  motion  for  judgment  as  in  case  of  a  nonsuit,  gave  a  peremptory 
undertaking  to  try  at  the  next  sittings. 

PearMom  had  obtained  a  rule,  calling  on  the  defendant  to  shew 
cause  why  the  peremptory  undertaking  should  not  be  enlarged,  and 
why  the  defendant  should  not  join  in  demurrer,  or  the  plaintiir  be  at 
liberty  to  sign  judgment  for  want  of  such  joinder ;  and  why  the 
defendant  should  not  pay  the  costs  of  the  application. 

BoviU  shewed  cause,  and  contended  that  the  entry  was  perfectly 
regular,  and  that  it  was  warranted  by  an  entry  to  be  found  in 
RuteWi  Eutne$,  tit.  *'Appealt,"  p.  49,  pL  6;  Ibid,  p.  51  a,  pi.  15  (6). 

(b)  The  following  is  the  entry;  RasteU,  p.  49,  pi.  6.  "^  Super  quod 
idem  W.  placitum  pnedictum  in  cassationem  brevis  pnedicti,  superius 
placitatum,  relinquit,  ac  dicit  et  bene  oognoscit  quod  breve  originale 
prsdictum  inde  bonum  et  l^;ale,  et  in  nullo  vitiosum  existit,  &c. ;  et 
petit  quod  curia  domini  regis  hie  procedat  ad  captionem  juratorum 
prssdictorum  ad  triandum  ezitum  pnedictum  inter  ipsum  et  prodictam 
G.  superius  junctum,**  &c. 

The  entry  in  p.  51  (a),  pi.  15,  is  as  follows :  ^  Et  prsedictus  A.  petit 
judicium  de  breve,  &C.,  quia  dicit  quod  tempore  impeCrationis  brevis 
originalis  loquels  praedictss  non  fuit  aliqua  talis  in  renun  natur&  J.  A. 
uxor.  J.  A.  prout  per  breve  illud  supponitur,  et  hoc  paratus  est 
verificare,"  &c. 

Replication:  *^Et  predietus  J.  J.  filius  dicit  quod  breve  suum 
prssdictum  ratione  preallegat&  oessari  non  debet,  quia  dicit  qaod  tem- 
pore impctrationis  brevis  originalis  loquehc  pnedictse,  scilicet  quarto 
die,  &c.,  fuit  talis  in  rerum  natur&,  J.  A.  uxor.  J.  A.  prout  per  breve 
illud  supponitur  et  hoc  petit  quod  inquiratur  per  patriam ;  et  pnedictus 
A.  similiter,  &c.** 
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JervU  and  Butt  ia  support  of  the  rule.     The  defendants        \^^> 
admit  their  plea  to  be  bad :  they  are  at  liberty  to  withdraw     m^Imtyu 

9. 

That  there  was  po  power  to  compel  a  party  to  join  in  demurrer,  and  no  and  Qthen. 
power  in  the  Court  to  award  costs.  That  under  the  statutes*  the  costs 
would  be  given  only  where  the  parties  put  themselves  upon  the  judg- 
ment of  the  Court,  and  judgment  was  actually  given  i  8  &  9  Wm.  3, 
c.  ll,s.  2;  4Ann.c.l6,8.6;  3  &  4  Wm.  4,  c.  42,  s.  34.  That  in  the 
case  in  question,  no  judgment  was  or  could  be  given  by  the  Court  upon 
the  demurrer  or  for  costs.  Hiat  the  relinquishment  of  a  plea  demurred 
to,  was  similar  to  the  case  of  abandonment  of  a  plea  by  not  rejoin- 
ing; Petrie  ▼.  FUgroy,  6  T.  R.  152 ;  or  of  abandonment  by  the  plaintiff 
by  a  nolle  prosequi  of  a  particular  oopnt  upon  its  being  demurred  to : 
or  of  relinquishment  by  a  defendant  of  his  pleas  at  the  trial,  or  upon 
a  cognovit.  That  the  rule  of  Hilary  Term,  2  Wm.  4,  r.  46,  which  pre- 
vented a  party  from  waiving  his  plea  without  leave  of  the  Court,  (nt  a 
Judge,  applied  only  to  the  practice  of  waiving  one  plea,  and  pleading 
another  after  delivery  of  the  issue ;  Tidd^$  Pract.  674, 9th  edit. ;  TitUTi 
New  Pract,  413 ;  and  merely  dispensed  with  the  rule  for  the  defendant 
to  abide  by  his  plea ;  that  the  present  was  not  a  waiver  of  that  descrip- 
tion, but  an  absolute  abandonment  by  not  joining  in  demurrer ;  and 
that  there  was  no  power  in  the  Court  to  prevent  a  party  from  making 
default,  or  to  compel  him  to  join  in  demurrer. 

The  Court,  after  hearing  Pearstm  in  support  of  the  rule,  directed 
the  peremptory  undertaking  to  be  enlarged,  in  consequence  of  the 
novelty  of  the  entry ;  but  in  other  respects  discharged  the  nile,  direct- 
ing that  the  pleas  demurred  to  should  be  struck  out. 

HuTTON  t^.  Turk. 
This  was  a  similar  case  to  Cooper  v.  Pamter.    The  plaintiff  had 
demurred  to  one  of  the  defendant's  pleas ;  whereupon  the  hitter  relin- 
quished it  by  an  entry  similar  to  the  one  made  in  the  last  case. 

The  plaintiff  then  api^ied  to  CoUrid^e,  J.,  at  Chambers,  for  an 
order  that  the  plea  should  be  struck  out,  and  that  the  defendant 

'*  Ad  quern  diem  coram  domino  rege  apud  W.  veniunt  tarn  prsDdictus 
J.  J.  filiuB,  quam  prodictus  A.  et  T.  B.  in  propriis  personis  suis,  et 
super  hoc  prsdictus  J.  J.  filius,  &c.  relictft  verificatione  sua  superius 
pretensft  dicit  quod  ipse  non  potest  dedicere,  sed  ooncedit,  et  bene 
cognoscit,  quod  tempore  impetrationis  brevis  originalis  loquelsB  prae- 
dicts  non  fuit  aliqua  talis  in  rerum  natur&  J.  A.  uxor  prout  per  breve 
illud  supponitur,  prout  prodictus  A.  in  cassationem  ejusdem  brevis 
superius  placitando  allegavit.  Idoo  consideratum  est  quod  prsdictus 
J.  J.  filius,  &c.  nihil  capiat  per  breve  suum,  &c.,  ct  quod  A.  quoad  sec- 
tam  ejusdem  J.,  eat  inde  sine  die,  &c.** 
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1845.       it  from  the  consideration  of  the  Court     The  proceedii^ 
M'Intyrb     resembles  that  of  a  retraxit  on  a  new  assignment     In 
^'  principle,  there  seems  no  reason  why  a  defendant  may  not 

and  Others,  abandon  a  plea  which  he  owns  to  be  bad.  Where  there  is 
a  plea  in  abatement  and  the  plaintiff  cannot  deny  it,  he 
enters  on  the  roll  a  cassetur  breve.  The  same  course  may 
be  pursued  in  this  case.  The  plaintiff  cannot  be  prejudiced ; 
for  this  is  not  a  case  to  which  costs  would  attach,  under  the 
statute  of  Gloucester.  The  effect  of  the  rejoinder  is  to 
remove  from  the  record  the  plea  and  all  subsequent  pro- 
ceedings. IParke,  B. — Suppose  a  defendant  chooses  to 
say  that  a  plea  is  bad  when  in  truth  it  is  good,  what  judg- 
ment are  the  Court  to  ^ve  ?  We  must  look  at  the  whole 
record.] 

Pollock,  C.  B. — The  rule  must  be  discharged.  We 
ought  not  to  allow  execution  to  issue  after  allowance  of  a 
writ  of  error,  unless  the  grounds  of  error  are  clearly 
frivolous.  We  cannot  say  they  are  so  here,  for  two  cases 
have  been  referred  to,  in  which  the  Court  appear  to  have 
come  to  no  determination  on  the  point.  I  think  there  is 
sufficient  doubt  to  justify  the  defendants  in  taking  the 
opinion  of  a  Court  of  error. 


should  pay  the  costs  incurred  by  it ;  but  the  learned  Judge  refused  to 
interfere. 

Crompton  afterwards  obtained  a  rule  to  the  like  effect,  against 
which, 

BoviU  shewed  cause.  He  admitted  that  the  proper  course  was  to 
strike  out  and  take  no  further  notice  of  the  plea ;  but  contended  that 
a  rule  was  not  necessary  for  that  purpose,  and  with  regard  to  the 
costs,  urged  the  same  arguments  as  in  Cooper  v.  Painter. 

The  Court  said  they  had  not  the  power  of  compelling  the  defendant 
to  pay  the  costs ;  and  that  the  proper  course  would  be  to  strike  out 
the  plea  and  demurrer,  which  was  doae  accordingly,  and  the  rule 
was  discharged. 


hh^art  term,  8  vict. 
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Parke,  B. — This  is  quite  a  new  point,  and  the  writ  of       1845. 


— sr—^ 

M*Intyre 


error  cannot  be  said  to  be  frivolous.     We  only  interfere 

when  the  alleged  grounds  of  error  do  not  admit  of  an 

Miller 
argument,  and  Others. 


Alderson,  B. — I  am  of  the  same  opinion.  I  think  that 
in  this  case  the  Court  would  be  bound  to  give  judgment 
on  the  whole  record ;  therefore,  the  statement  of  the  de- 
fendants, that  they  had  no  defence,  would  go  for  nothing ; 
unless  verified  by  the  judgment  of  the  Court  I  am  there- 
fore inclined  to  think  that  the  defendants  cannot  abandon 
their  plea. 


Platt,  B.,  concurred. 


(a)  The  plaintiff  afterwards 
obtained  a  Judge's  order  for 
striking  out  of  the  nisi  prius 
record  the  last  plea,  the  demurrer 


Rule  discharged  (a). 

thereto,  and  the  rejoinder  to  such 
demurrer,  on  payment  of  costs ; 
which  was  accordingly  done. 


James  v.  Williams. 

I.  HIS  was  an  action  of  assumpsit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange  for  100/. 

The  defendant  had  pleaded,  amongst  other  pleas,  that  after 
the  bill  of  exchange  had  become  due  and  payable,  one 
Phillip  Watkins  delivered  to  the  plaintiff,  at  his  request, 
divers  bills  of  exchange  for  the  payment  of  certain  sums 
of  money  therein  respectively  mentioned,  and  amounting, 
in  the  whole,  to  more  than  the  sum  of  100^,  and  to  a  large 
and  sufficient  sum  of  money,  to  wit,  the  sum  of  380^,  for 
and  on  account  of,  amongst  other  things,  the  said  sum  of 
money  specified  in  the  said  bill  of  exchange  in  the  said 
declaration  mentioned,  and  all  damages,  &c.,  which  said 
bills  of  exchange  the  plaintiff  then  took  and  received  from 
the  said  Phillip  Watkins  for  and  on  account  of,  amongst 
other  things,  the  said  sura  of  money  in  the  said  declaration 


A  plea  of 
the  delivery 
of  a  bill  of 
exchange  or 
promissory 
note,  *•  for  aod 
on  account'* 
of  the  debt  for 
which  the 
plaintiff  sues, 
must  shew, 
upon  the  face 
or  it,  that  it  was 
a  negotiable 
instrument,  in 
which  the 
plaintiff  took 
an  interest ; 
and  if  it  omit 
to  do  so,  the 
defect  will  not 
be  cured  by 
fcrdict. 
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1845.       mentioned,  and  the  damages  sustained  bj  the  plaintiff;  and 
^Yaues       ^'  ^^®  ^^  ^^^^  ^^  exchange  were  respectively  paid  and 
V.  satisfied  before   the  commencement  of  this  suit,  to  wit, 

when  they  became  due.     Verification. 

To  this  plea  the  plaintiff  had  replied,  that  the  said  bills 
of  exchange  were  not  paid  and  satisfied,  modo  et  form&. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  Glamoiigan- 
shire  Summer  Assizes,  and  a  verdict  found  for  the 
defendant 

Chilton  had  obtained  a  rule  nisi  to  enter  judgment  for 
the  plaintiff  on  this  issue,  non  obstante  veredicto;  against 
which, 

JEL  V.  fViUiams  and  Benson,  shewed  cause.  This  plea 
is  good  upon  the  authority  of  Kearslake  v.  Morgan  {a). 
There  the  plea  stated  that  the  defendant,  who  was  payee 
of  a  promissory  note,  indorsed  it  to  the  plaintiff  *'  for  and 
on  account  of  the  debt,"  and  that  was  held  sufficient, 
vdthout  alleging  that  it  was  received  in  satisfiurtion. 
Where  there  is  an  acceptance  of  a  negotiable  instrument 
in  respect  of  a  debt,  it  must,  prima  facie,  be  taken  to  have 
been  given  in  satisfaction.  In  Mercer  v.  Cheese  (b),  the 
defendant  pleaded  that  one  T.  M.,  who  was  jointly  liable 
with  the  defendant,  accepted  a  bill  drawn  upon  him  by  the 
plaintiff,  and  that  the  plaintiff  took  and  received  the  bill 
firom  the  said  T.  M.  for  and  on  account  of  the  sum  of 
150L ;  and  the  Court  held  the  plea  sufficient.  MaiUard  v. 
TTie  Duke  of  Argyle{c)  and  Kendrick  v.  Lomax  (rf),  are  au- 
thorities to  the  same  effect  Besides,  as  the  jury  have  found 
that  the  bills  have  been  paid,  it  therefore  appears,  by  the 
record,  that  there  is  an  actual  satisfacdon  of  the  debt.  As 
to  the  objection  that  the  plea  does  not  shew  that  the  bills  of 

(a)  5  T.  R.  613.  (c)  6  M.  &  G.  40;  See  S.  C. 

(6)  4  M.  &  G.  804 ;  See  S.  C.  6  Scott,  N.  R.  938,  antt,  vol.  1. 

5  Scott,  N.  R.  664  s  2  Dowl  619,  p.  536. 

N.  S.  (d)  2  C.  &  J.  405. 
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exchange  were  of  suflScieDt  amount  to  cover  the  plaintiff's       1845. 
claim  together  vdth  the  "  other  things^  mentioned  in  the       j^^g 
plea;  that  defect  might  have  been  fatal  on  special  demur-    ^  ** 
rer,  but  is  cured  by  pleading  over.    If  the  plaintiff  had 
traversed  that  allegation,  the  defendant  must  hove  proved 
that  the  amount  of  the   bills  was  sufficient  to  cover  all 
demands.     An  ambiguous  expression  is  cured  by  verdiot, 
and  must  afterwards  be  taken  in  such  a  sense  as  will  support 
the  verdict ;  Avery  v.  Hoole  (a) ;  Lord  Huntingtower  v.  GoT' 
diner  (b) ;  Fletcher  v.  Pogton  (c) ;  Hobson  v.  Middktan  {d) ; 
France  Y.  White  {e). 

Chilton  and  JVeUby  contr^  It  does  not  appear  by  the 
plea  that  the  bills  were  negotiable,  or  that  they  were 
indorsed  to  the  plaintiff,  or  that  they  were  paid  to  him. 
It  is  consistent  with  every  allegation,  that  the  bills  were 
either  overdue  when  delivered  to  the  plaintiff;  or  that  they 
were  paid  before  they  were  delivered  to  him.  In  Rear*- 
lake  V.  Morgan  (/),  the  plea  shewed  an  indorsement  of  a  ne- 
gotiable security,  and  the  plaintiff  acquired  a  right  against 
a  third  party.  In  Richardson  v.  Bickman,  which  is  cited 
in  Kearslake  v.  Morgan  {g\  Lord  Mansfield  relies  upon  the 
circumstances  of  the  bill  being  negotiable,  and  accepted  by 
the  party.  Griffith  v.  Owen  (A),  Ashton  v.  Freestun  (t),  and 
Galloway  v.  Jackson  (k)  are  authorities  to  shew  that  this 
plea  is  bad.  The  word  ^^  sufficient"  is  not  only  ambiguous, 
but  insensible ;  and,  therefore,  the  defect  is  not  cured  by 
the  verdict. 


.Cur»  adv.  vuU. 


Afterwards  (Z), 


(a)  Cowp.  825.  (/)  6  T.  R.  613. 

(6)  1  B.  &  C.  297;  See  S.  G.  (g)  lb.  517. 

2  D.  &  R.  450.  ih)  Ante,  p.  190 ;  See  S.  C.  13 

(c)  3  B.  &  C.  192 ;  See  S.  C.  M.  &  W.  58. 

5  D.  &  R.  1.  (f)  2  Scott,  N.  R.  273;  See  S. 

(d)  6  B.  &  C.  295  ;  See  S.  G.  C.  2  M.  &  G.  1. 

9  D.  &  R.  249.  (*)  3  Scott,  N.  R.  753;  See  S. 

(e)  I  M.  &  G.  731 ;  See  S.  C.  C.  3  M.  &  G.  960. 

1  Scott,  N.  R.  604.  (/)  In  Hilary  Vacation. 
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^^^flj  Aldbbson,  B.,  delivered  the  jodgment  of  the  Court — 
James  ^  this  case  Mr.  CkUton  moved  to  enter  up  jodgment  non 
WiLUAMs.  obstante  veredicto,  oa  the  ground  that  the  plea  was  bad. 
The  plea  stated  that  the  defendant  had  delivered  to  the 
plaintiff  certain  bills  of  exchange,  amounting  to  more  than 
the  sum  of  100/L),  which  was  theamountof  thebillof  exchai^ 
finr  which  the  action  was  brought),  and  also  amounting  to  a 
large  and  sufficient  sum ;  for  and  on  account  o(  among  other 
things,  the  sum  of  money  mentioned  in  the  bill  of  exchange 
in  question.  Now  the  rule  which  is  laid  down  in  Kearslake 
V.  Morgan  (A),  and  which  has  been  confirmed  by  modem 
cases  in  this  Court,  (namely,  that  the  delivery  of  bills  of 
exchange  for  and  on  account  of  a  promissory  note,  or  of  any 
other  sum  of  money  in  the  declaration  mentioned,  is  a  con- 
ditional payment,)  is  to  be  taken  as  confined  to  negotiable 
instruments  alone ;  and  it  must  appear,  on  the  fiatce  of  the 
plea,  that  the  plaintiff  took  an  interest  in  the  negotiable 
instrument  Now  all  that  appears  on  the  face  of  this  plea 
is,  that  the  defendant  delivered  these  bills  of  exchange, 
which  are  not  stated  to  be  negotiable,  for  and  on  account 
of  the  debt  in  the  declaration.  There  is,  therefore,  no 
averment  in  the  plea  which  calls  upon  the  defendant  to 
shew  that  these  were  negotiable  bills ;  and  in  the  absence 
of  that  averment,  or  of  any  averment,  which  makes  it  at 
all  necessary  for  the  defendant,  in  case  any  issue  had  been 
taken  upon  it,  to  have  proved  that  fiu^t ;  the  plea  is  bad 
in  substance:  and  though  we  agree  in  the  view  which 
Mr.  WUliams  took  in  his  argument,  that  to  every  averment 
in  a  plea  which  contains  ambiguous  words,  a  sense  must 
be  given,  which  will  make  the  plea  good  rather  than  bad ; 
yet,  in  this  case,  there  are  no  words  tending  to  show  that 
these  bills  of  exchange  were  negotiable,  and,  consequently, 
there  are  no  words  to  which  that  principle  can  apply. 
We  say  nothing  upon  the  question,  whether  or  not  the  other 
words  in  the  plea  on  which  Mr.  Williams  relied,  would  have 
done  ;  but  we  entertain  grave  doubts  whether  the  averment 

(a)  5  T.  R.  513. 
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that  the  bills  of  exchange  amounted  to  a  laige  and  sufficient  1845. 
sum,  would  not  be  enough  to  have  made  the  plea  valid  by  James 
treating  the  sufficiency  as  adequate  to  discharge,  not  merely  *• 

the  debt  in  the  declaration  mentioned,  but  also  "  the  other 
things"  for  or  on  account  of  which  they  are  alleged  in  the 
plea  to  have  been  given.  Upon  the  whole,  we  think  that 
the  plea  is  bad  in  substance,  and  that  the  rule  for  entering 
the  judgment  for  the  plaintiff  on  the  first  issue,  non  obstante 
veredicto,  must  be  made  absolute. 

Rule  absolute. 
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COURT  OF  QUEEN'S  BENCH. 

WltOCg  WXVBU 

IN  THE  EIGHTH  YEAR  OF  T^  RBIGN  OF  VICTORIA. 


1845. 

Wberean 
mider-clierifl^ 
who  was  actiiig 
as  attorney  for 
oertain  cro- 
ditors  of  the 
defendant, 
informed  them 
of  a  writ  of 
fieri  fiudas  at 
thesuit  of  the 
plaintiff; 
naTinff  been 
placed  in  his 
nands  to  exe- 
cute, by  which 
means  the 
issuing  of  a 
fiat  in  bank- 
ruptcy against 
the  defendant 
was  accele- 
rated, and  the 
plaintiff's 
execution 
thereby  de- 
feated; the 
Court  refused 
to  grant 
the  sheriff 
relief  under 
the  Inter- 
pleader  Act 


Cox  V.  Balne. 

i  HIS  was  an  application  on  behalf  of  the  sheriff  of 
Dorsetshire  for  an  interpleader  rule,  under  the  following 
circumstances.  It  appeared  that  a  writ  of  fieri  fiu^ias  on  a 
judgment  entered  up  by  the  plaintiff  against  the  above 
defendant  on  a  warrant  of  attorney,  was  delivered  to  the 
under-sheriff  of  Dorsetshire  on  the  5th  of  December,  1844, 
and  on  the  same  day  the  goods  of  the  defendant  were 
seized  in  execution.  On  the  following  day,  the  under- 
sheriff  received  a  notice  of  a  claim  to  the  goods  in  question 
fix>m  certain  parties,  claiming  under  a  deed  of  settlement 
On  the  7th  of  December,  a  fiat  in  bankruptcy  issued 
against  the  defendant.  An  interpleader  summons  had 
been  obtained  on  behalf  of  the  sheriff,  on  the  9th  of 
December,  which  was  heard  before  Mr.  Justice  Wigktman^ 
at  Chambers,  and  discharged.  That  application  was  op- 
posed on  behalf  of  the  plaintiff,  on  an  affidavit  of  the 
plaintiff's  attorney,  stating  that  he  was  informed,  and 
believed  that  at  the  time  of  the  issuing  of  the  writ  of  fieri 
fisicias  at  the  suit  of  the  plaintiff,  the  under-sheriff  was 
acting  as  agent  to  the  petitioning  creditor  under  the  fiat 
against  the  defendant ;  and  that  after  the  writ  had  reached 
his  hands,  and  before  the  fiat  was  issued,  the  under-sheriff 
had  made  a  communication  to  the  parties  prosecuting  the 
fiat,  by  which  the  issuing  of  such  fiat  had  been  accelerated, 
and  the  plabtiff 's  execution  firustrated.     The  affidavit  also 
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Stated  that  on  delivering  the  writ  of  fieri  facias  to  the  1845. 
under-sheriff  on  the  5th  December,  he  looked  at  the 
amount  indorsed,  and  then  observed,  that  it  would  be  of  no 
use  to  execute  the  writ,  as  a  docket  would  be  immediately 
stnick  against  the  defendant ;  that  the  deponent  thereupon 
requested  him  to  execute  a  bill  of  sale  to  the  execution 
creditor;  but  that  he  refused  to  do  so,  notwithstanding 
there  was  ample  time  for  that  purpose.  The  affidavit  of 
the  under-sheriff  in  answer,  denied  collusion ;  and  stated! 
that  before  the  writ  of  fi.  &.  in  question  reached  his  hands, 
he  had  been  concerned  for  certain  creditors  of  the  defend* 
ant;  but  it  did  not  negative  the  fact,  that  he  had  made  a 
communication,  by  which  the  issuing  of  the  fiat  had  heed 
accelerated. 

Barstaw  now  applied,  on  behalf  of  the  sheriff,  for  an 
interpleader  rule.  He  submitted,  that  under  these  circum- 
stances, the  under-sheriff  was  justified  in  the  course  he 
had  pursued.  The  act  6  &  7  Vict  c  73,  havitig  repealed 
the  22  Geo.  2,  c.  46,  by  the  14th  section  of  which  act  it  was 
provided,  that  no  under-sheriff  or  his  deputy,  should  act  as 
a  solicitor,  attorney,  or  ageiit,  or  set  out  any  process  at  any 
place  where  he  should  execute  the  office  of  under-sheriff, 
under  a  pertAlty  of  50/.;  he  was  bound,  both  with  a  view  to 
the  interests  of  those  clients,  for  whom  he  had  been  previously 
concerned,  and  also  for  the  protection  of  the  general  cre- 
ditors, when  a  fiat  was  about  to  issue,  to  make  the  communi- 
cation in  question.  He  was  the  more  justified  in  takinjg  this 
course,  iroxn  the  fiict  of  the  judgment,  on  which  the  execu- 
tion had  issued,  being  on  a  warrant  of  attottiey,  a  circum- 
stance in  itsfelf  suspicious.  This  proceeding  is  very  different 
in  its  nature  from  the  collusive  acts  of  the  parties,  in  cases 
in  which  similar  applications  have  been  refused.  The 
under-sheriff  was  here  professionally  concerned  for  credi- 
tors of  the  defendant,  as  in  the  present  state  of  the  law  he 
had  a  right  to  be,  before  the  plaintiff's  writ  reached  him ; 
and  a  duty  was  thus  cast  upon  him  before  he  received  the 


Balne. 


720  CASES  ON   POINTS  OF    PRACTICE,   Q.    B. 

1845.  writ,  which  he  was  afterwards  equally  bound  to  dischaige. 
3ox  ^^^  ^^**^  ^  altogether  different  from  that  of  Dudden  v. 
Long  (a),  which  at  first  sight  might  appear  an  authority 
against  the  present  application.  There  the  Court  dis- 
charged a  rule  nisi  for  an  interpleader  rule,  because  the 
under-sheriff's  partner  was  solicitor  to  a  fiat  under  which 
the  defendant  had  been  declared  a  bankrupt  But  the 
ground  of  that  decision  was,  that  the  under-sheriff,  who 
for  that  purpose  was  identified  with  his  partner,  had  as- 
sumed a  character  which  disentitled  him  to  the  relief  he 
sought,  subsequently  to  the  delivery  of  the  writ  of  execution 
into  his  hands.  But  here  the  under-sheriff  has  been  con- 
cerned for  the  defendant*s  creditors,  before  the  writ  of 
execution  issued. 

Williams,  J. — There  is  no  doubt  that  the  fiu^ts  in  the  case 
oi  Dudden  v.  Lang^  which  has  been  referred  to,  were  much 
stronger  than  in  the  present  instance ;  but  that  case  is  import- 
ant, as  recognizing  the  principle  on  which  an  under^eriff 
ought  to  act ;  namely,  that  of  entire  impartiality  between 
the  contending  parties.  Though  it  is,  no  doubt,  competent 
to  the  under-sheriff,  under  the  statute  referred  to,  to  act  as 
an  attorney  during  his  under-shrievalty ;  still  he  is  not  at 
liberty  to  take  any  steps  which  may  have  the  effect  of 
defeating  a  writ  of  execution  which  has  been  delivered  into 
his  hands.  Mr.  Barstow  admitted,  and  indeed  it  must  be 
assumed,  that  the  under-sheriff  did,  in  fact,  make  the  com- 
munication complained  of;  and  in  referring  to  the  case  of 
Dudden  v.  lAmg,  which  he  very  properly  brought  to  my 
notice,  attempted  to  distinguish  it  from  the  present  I 
think  he  has  not  done  so  successfiiUy.  The  under-sheriff 
had  no  right  to  make  a  communication,  of  which  the  effect 
might  be  to  hasten,  more  or  less,  the  issuing  of  the  fiat, 
and  he  ought  to  have  refrained  from  giving  assistance  to 
either  party.   The  rule  on  which  the  Courts  act  in  cases  of 

(a)  1  Bing.  N.  C.  299;  See  S.  C.  1  Scott,  281 ;  3  DowL  139. 
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laches,  shews  how  stricdy  they  hold  the  sheriff  to  his  duty  1B45. 
before  they  consent  to  interpose  in  the  manner  now  prayed 
for ;  and  the  reason  on  which  that  rule  is  founded,  applies 
much  more  strongly  to  proceedings  which  may  essentially 
affect  the  rights  of  parties  who  come  to  the  sheriff  for 
assistance.  While  the  execution  is  pending,  the  under- 
sheriff's  mouth  ought  to  be  closed :  that  has  not  been  the 
case  here.  The  sheriff  may  resort  to  any  other  remedy 
which  may  be  open  to  him,  but  he  has  not  entitled  himself 
to  the  one  he  now  seeks. 

Rule  refused. 

Barstaw  then  applied  for  and  obtained  four  days'  time 
for  the  sheriff  to  make  his  return  to  the  writ. 


Henrt  Spardinq  and  Henrt  Mortimer  Humiiel  v. 
Robert  Fulre  Greville,  Esq.,  commonly  called  The 
Honourable  Robert  Fulke  Greville. 

i  HE  plaintifib  being  unable  to  serve  the  defendant  ynth  a  Where  the 
writ  of  summons,  proceeded  by  the  usual  steps  to  judgment  allowance  of 
of  outlawry  against  him.  The  defendant  thereupon  brought  J^nTiLtgmm^ 
a  writ  of  error  coram  nobis,  to  reverse  that  judgment ;  and  of  erron  were 

^  "^      °  /  not  entitled  in 

the  error  assigned  was,  that  the  defendant,  at  the  time  of  the  original 
the  judgment  being  given,  was  residing  in  parts  beyond  the  and  H.  M.  H.* 
seas.     The  plaintifis  now  sought  to  set  aside  the  allowance  ^^q  £^ 
of  the  writ  of  error  and  the  subsequent  assignment  of  ^,?^®,2!^ 
grounds  of  error,  on  the  ground  of  irregularity;  the  names  Hon.R.F.O.;*' 
of  the  parties  to  the  action  in  the  original  writ  of  summons  and  Another 
being,  "  Henry  Sparding  and  Henry  Mortimer  Hummel,**  3^°^|q  ... 
against  "  Robert  Fidke  Greville,  Esq.,  commonly  called  ffM,  on 
The  Honourable  Robert  Fulke  Greville ;"  whilst  the  notice  aside  the 
of  allowance  of  the  writ  of  error  was  headed,  "  Sparding  and  Jliii]!^^^f 

errors  for 
irregnlaritj,  that  the  ?  arianco  was  immateriaL 

VOL.  XL  AAA  S.   &  L. 
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1845. 

^— V ' 

Sparding 
and  Another 

V. 

Grevillb. 


Another  v.  The  Honourable  R.  F.  GreviUe  f  and  the  as- 
signment of  errors  was  headed,  '^  Henry  Sparding  and 
Another  against  The  Honourable  Robert  Fulke  Greville.*' 
A  rule  having  accordingly  been  obtained. 


Martin  shewed  cause  (with  whom  was  Beavan).  The 
notice  of  the  allowance  of  the  writ  of  error  and  the  asngn- 
ment  of  errors,  su£Bciently  appear  to  be  in  the  original 
cause.  It  is  the  practice,  where  there  are  several  plaintiffi 
or  defendants,  in  entitling  the-  various  proceedings  in  the 
cause,  to  entitle  them  as  A.  B.  '<  and  others,"  against  C.  D.; 
or  A.  B.  <<  and  another**  agidnst  C.  D«  ''and  others,"  as  the 
hcts  warrant.  And  that  is  sufficient ;  for  the  only  object 
of  entitling  the  proceedings,  is  to  prevent  the  opposite 
party  from  mistaking  to  what  suit  they  relate.  It  cannot, 
therefore,  be  any  valid  objection  to  the  proceedings  here, 
that  they  have  been  entitled,  ''  Sparding  and  Another," 
instead  of  containing  both  the  plaintifiis'  names  at  length. 
And,  indeed,  if  it  were,  it  would  apply  equally  to  the 
present  rule,  which  is  similarly  entitled.  Then  as  to  the 
defendant's  name,  it  is  of  no  consequence  that  there  is 
attached  to  it  a  prefix  of  courtesy,  which  the  plaintifis  them- 
selves have  given  him  in  the  writ  of  summons.  It  is  sufficient 
if  he  be  described  by  the  name  by  which  he  is  commonly 
known ;  and  the  plaintifis  themselves  have  stated  that  to 
be,  «  The  Honourable  Robert  Fulke  Greville."  All  that 
is  necessary  is,  that  the  writ  of  error  should  so  describe 
the  parties  to  the  record,  that  it  may  be  clear  to  all  con- 
venient certainty,  that  the  record  to  be  brought  before  the 
Court  is  the  one  upon  which  the  parties  intend  that  the 
judgment  of  the  Court  below  should  be  reviewed ;  Hunt  v. 
Laws<m{a).  There  is,  however,  a  fiirther  answer  to  this 
motion ;  that  the  affidavit  on  which  it  is  moved  is  not 
properly  entitled.  It  is  entitled  in  the  original  cause; 
whereas  the  writ  of  error  having  issued  out  of  Chancery, 


(a)  1  Ld.  Raym.  347. 
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and  which  till  quashed  most  be  reckoned  valid;  it  ought       1845. 
to  have  been  entitled,  in  the  proceedings  in  error ;  Gan-     s^][^^J^ 
dell  V.  Rogier  (a).  '  This  Court,  moreover,  has  no  power  to    ^^  Another 
set  aside  the  allowance  of  a  writ  of  error.     The  application     Gesville. 
should  be  to  the  Court  of  Chancery.     It  is  true,  that  the 
contrary  was  decided  in  Holmes  v.  Newlands{b);  but  the 
authority  of  that  case  has  since  been  doubted ;  and  the 
earlier  decisions  of  Jones  v.  De  Lisk  (c),  and  Boreman  v. 
Brown  (cf),  are,  it  is  submitted,  the  safer  authorities. 

F.  V.  Lee,  in  support  of  the  rule.  It  is  apprehended  that 
the  rule  is,  that  the  party  bringing  his  writ  of  error  should 
correctly  describe  the  parties  between  whom  the  action  is 
brought,  upon  which  it  is  sought  to  have  the  judgment  of 
the  Court  of  error;  and  it  is  submitted,  that  the  proper 
description  of  the  defendant  in  this  case  was  his  real  name 
together  with  his  title  of  courtesy.  If,  however,  one  or  the 
other  only  were  to  be  given,  it  should  have  been  his  real 
name,  and  not  his  name  of  courtesy.  The  names  of  the 
parties  also  should  have  been  set  forth  correctly,  and  not 
with  abbreviations.  The  case  of  GandeU  v.  Rogier  is  dis- 
tinguishable. Thero  the  application  was  not  to  set  aside 
the  proceedings  in  error;  but  to  set  aside  certain  writs  of 
scire  facias  which  had  been  issued  after  the  writ  of  error 
sued  out  There  were  no  objections  there  as  to  the  validity 
of  the  proceedings  in  error.  The  case  of  Holmes  v.  New^ 
lands  is  precisely  in  point  As  to  the  case  of  Jones  v.  De 
Lisle  it  is  submitted,  that  all  that  that  case  decides  is,  that 
the  objection  that  a  writ  of  error  has  been  improperly 
obtained,  cannot  be  raised  on  a  motion  to  set  aside  the 
allowance  of  the  writ  of  error;  but  that  the  application 
should  be  to  the  Court  of  Chancery. 

Cur.  adv.  vuU. 

(a)  4  B.  &  C.  862 ;  See  S.  C.         (c)  10  Moore,  6l7;  See  S.  C. 
7D.  &R.259.  3BiDg.  125. 

(6)  2  Dowl.  716,  N.  S.  {f)  1  Dowl.  281,  N.  S. 
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1845.  Williams,  J. — ^This  was  a  rule  to  shew  cause  why  the 

^^]^J|^J^    allowance  of  the  writ  of  eiror  in  this  cause,  and  the  sub- 
aad  Anodier   sequent  assignment  of  errors,  should  not  be  set  aside  for 
Grbfillb.    irr^ularity.     The  alleged  irregularity  is,  that  the  title  of 
the  cause  in  the  notice  of  allowance  of  the  writ  of  errcnr 
and  in  the  assignment  of  errors,  is  not  the  same  as  in  the 
original  action ; — ^that  the  notice  of  allowance  of  the  writ  of 
error  and  the  assignment  of  errors,  purport  to  be  in  a  cause 
of  "Sparding  and  Another  v.  The  Honourable  Robert 
Fulke  Greville ;"  whereas  the  original  action  was  entided, 
*^  Henry  Sparding  and  Henry  Mortimer  Hummel,"  against 
"Robert    Fulke   Greville,   Esq.,  commonly    called    The 
Honourable  Robert  Fulke  Greville."  Now  it  is  not  sought 
to  impugn  the  writ  of  error  itself;  and  I  must,  therefore, 
assume  that  that  document  is  properly  entitled  in  the  ori- 
ginal action.  And  the  question  therefore  simply  is,  whether 
there  has  been  any   thing  erroneous  in  the  subsequent 
process;  and  I  am  of  opinion  that  there  has  not     Al- 
though it  is  true,  the  full  title  of  the  cause  has  not  been 
given;  it  has  been  set  out  suflBciently  at  length,  for  the 
other  party  and  his  attorney  to  be  fully  aware  to  what 
cause  these   proceedings  had  reference.     It  is  the  usual 
mode,  where  there  are  several  plaintifis  or  defendants,  to 
describe  them  shortly  in  entitling  proceedings  in  the  cause, 
as  A.  B.  or  C.  D.,  "and  others."     Here  the  defendant  has 
been  described  by  the  name  by  which  he  was  "  commonly 
called,"  and  by  which  he  was  also  designated  in  the  original 
action.     The  design  of  the  notice  of  the  allowance  of  the 
writ  of  error,  is  to  inform  the  other  party  of  a  step  being 
taken  in  the  cause ;  and  I  think  the  information  here  was 
sufficiendy  clear  and  certain,  to  make  the  plaintifis  under- 
stand in  what  cause  it  was  given.     It  appears  to  me,  there- 
fore, that  there  was  here  a  perfectly  intelligible  description 
given ;  and  that  there  is  no  ground  for  thb  rule  to  set  aside 
these  proceedings. 

Rule  dischaiged. 
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In  re  Bateman. 
{In  the  full  Court). 

M.  HIS  was  an  application  for  a  rule  to  direct  the  examiners  A  Urrister 

of  attorneys  to  examine  a  gentleman  of  the  name  of  Bate-  „  m  artlcM 

man,  with  a  view  to  his  being  admitted  as  an  attorney.  ^^*  ^^\)^ 

It  appeared  that  in  September  1826,  the  applicant  had  being  admitted 

ftn  ftttomcTy 

been  articled  to  an  attorney  of  the  name  of  Hughes,  with  without  first 

whom  he  served  for  a  period  of  three  years ;  at  the  end  of  iJ^  **" 

which    time,    the    articles   were    determined   by    mutual 

consent     In  October,  1829,  the  applicant  entered,  as  a 

student,  at  Christ's  College,  Cambridge,  and  continued 

there  till  January,  1833,  when  he  took  his  bachelor's  degree. 

From  that  time,  for  three  years  and  upwards,  he  studied 

with  a  conveyancer;  having,  in  1831,  been  admitted  as 

a  student  of  the  Middle  Temple  for  the  purpose  of  being 

called  to  the  Bar.     In  May,   1835,  he  was  accordingly 

called  to  the  Bar,  and  practised  as  a  conveyancer  from 

1836,   to  the  end   of  the   year   1842,  when  he  wholly 

ceased  to  practise  as  a  barrister.     On  the  22nd  of  Januaiy, 

1843,   he   entered   into  fresh  articles  with   an   attorney 

of  the  name  of  Brabant  for  a  period  of  five  years,  with  a 

proviso,  that  if  at  any  time  previously  to  the  expiration  of 

that  term,  he  should,  by  virtue  of  his  three  years'  service 

with  Mr.  Hughes,  be  entitled  to  be  admitted  as  an  attorney, 

he  should  be  at  liberty  to  put  an  end  to  his  articles.     He 

had  served  under  these  articles  until  the  present  time ;  and 

had  not  been   engaged,  during  that  time,  or  since,    in 

any  other  practice,  business,  or  profession  whatever.     On 

the  17th  of  January,  1845,  he  was  disbarred,  on  his  own 

petition,  by  the  Society  of  the  Middle  Temple ;  and  his 

affidavit  stated  that  his  omission   to  take  this  step  at  an 

earlier  period,  arose  solely  from  inadvertence,  and  not  from 

design ;   and   that  he  was   unaware  of  any  necessity   for 


' V ' 

In  re 
Bateman. 
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1845.       doing  so,  in  order  to  make  his  service  under  his  last  articles, 
a  valid  service. 

Sir  F.  Hiedger  (Solicitor  General)  and  F.  Robinson,  on 
behalf  of  the  examiners  of  attorneys,  shewed  cause  in  the 
first  instance.  This  is  an  application  to  admit  a  service  by  a 
barrister  under  articles  of  clerkship  to  be  a  good  service. 
It  is  an  application  to  the  discretionary  power  of  this 
Court,  and  it  is  submitted  that  in  the  exercise  of  that  dis- 
cretion, this  Court  will  refuse  to  grant  it  By  a  rule  of  all 
the  Inns  of  Court,  no  person  can  keep  terms,  for  the 
purpose  of  being  called  to  the  Bar,  whilst  acting  as  an 
attorney  or  as  an  attorney's  clerk.  And  on  the  same 
principle,  it  is  submitted,  no  person  should  be  allowed  to 
serve  under  articles  whilst  actually  a  barrister,  and  entitled 
to  practise  as  such.  It  is  true  that,  in  the  present  instance, 
the  applicant  has  not  practised  as  a  barrister  whilst  serving 
his  articles,  but  the  power  of  doing  so  might  open  the  door 
to  great  abuses.  It  would  be  giving  the  party  also  an 
unfidr  professional  advantage  in  thus  allowing  him  to  qualify 
for  either  branch  of  the  profession.  The  case  oi  Ex  parte 
Cok{a\  shows  that  a  barrister  must  be  disbarred  before  he 
can  be  admitted  as  an  attorney.  [A  case  of  Ex  parte 
JFamer,  reported  in  the  sixth  volume  of  the  Jurist,  was 
also  referred  to]. 

KnawkSf  in  support  of  the  application.  There  is  no 
statutory  enactment,  nor  any  rule  of  Court,  preventing  a 
a  service  under  articles  from  being  a  good  service,  because 
the  party,  if  a  barrister,  has  not  been  previously  disbarred. 
There  is  no  doubt  he  cannot  be  admitted  as  an  attorney, 
without  that  step  having  been  previously  taken.  It  may 
be  very  proper  that  he  should  not  be  admitted  a  student  of 
an  inn  of  Court  whilst  on  the  roll  of  attorneys,  or  serving 
in  the  capacity  of  attorney's  clerk ;  but  there  can  be  fio 

(a)  1  Dougl.  114. 
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reason  why  the  simple  fiu:t  of  his  inadvertently  having       1845. 

suffered  his  name  to  remain  on  the  books  of  the  Middle    ^^'^7'^^ 

Temple  in  a  higher  branch  of  the  profession,  should     Batbman. 

prevent  his  service  from  being  declared  valid.     He  never 

has  practised  during  the  time  he  was  serving,  and  he  is 

now  disbarred.     Therefore  the  evils,  which  it  is  said  might 

arise  in  such  cases*  could  not  happen  in  the  present 

instance.     The  Court  have  never  held  that  the  mere  fiict 

of  the  party's  having  previously  filled  an  oflBce,  in  any  way 

disqualified  him  firom  being  admitted  as  an  attorney ;  unless 

it  was  of  such  a  nature  as  to  create  a  presumption  of  his 

Ume  having  been  otherwise  taken  up  than  in  the  duties 

of  his  profession ;  In  re  Tayhr  (a).    Here  his  pursuits  have 

been  eminently  of  a  kind  to  qualify  him  for  his  profession 

as  an  attorney.     In  the  case  of  Ex  parte  Ccle  (ft),  which 

has  been  referred  to,  the  party  had  been  an  attorney,  and 

struck  off  the  roll,  and  called  to  the  Bar.    He  then  applied 

to  be  re-admitted  on  the  roll,  and  the  Court  said  that  he 

ought  to  be  first  disbarred.    Here  the  applicant  has  been 

disbarred;  and  the  question  is,  whether  the  Court  is  to  go 

fiirther  than  in  that  case,  and  say  he  must  be  disbarred 

previous  to  his  service.  He  cited  also  Fletchei^e  case  (c),  and 

Cartev^M  case  {d)» 

Lord  Denman,  C.  J. — ^I  think  that  the  examiners  have 
acted  with  great  propriety  in  bringing  forward  this  matter, 
as  it  is  one  of  great  importance  to  the  profession.  The 
grounds  upon  which  they  have  objected  to  examine 
Mr.  Bateman,  appear  to  me  to  be  of  sufficient  importance 
to  justify  the  objection ;  and  it  is  no  answer  to  say  that  the 
applicant  is  not  expressly  or  directly  disqualified  by  statute. 
The  application  is  made  to  the  discretion  which  the  Court 
exercises  over  subjects  of  this  nature ;  and  though  no  im- 
putation is  made  upon  the  applicant  as  to  his  personal 

(a)  4  B.  &  G.  341 ;  See  S.  C.         (c)  2  W.  BL  734. 
6  D.  &  R.  428.  id)  Id.  957. 

(b)  1  Dougl.  114. 
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1845.  conduct^  he  has  yet  placed  himself  in  a  position  which 
^"l^^^^  throws  upon  the  Court  the  necessity  of  inquiring  whether 
Bateman.  such  a  connection  as  that  which  has  occurred  in  the  present 
case,  ought  to  be  allowed  to  exist  Our  power  is  derived^ 
in  such  a  case,  not  from  the  statute,  but  from  the  power  of 
admission,  and,  consequently,  of  rejection,  which  this  Court 
undoubtedly  possesses.  It  appears  to  me,  that  the  danger 
of  sanctioning  such  a  combination  of  o£Bces  is  great  and 
manifest,  and  however  much  we  may  regret  the  loss  and 
inconvenience  to  which  our  determination  may  subject  this 
gentleman,  it  is  our  duty  to  see  that  no  connection  should 
exist  between  the  two  branches  of  the  profession  which 
would  be  likely  to  lead  to  any  malversation  in  either.  I  think 
that  the  observations  which  have  been  made  by  the  Solicitor 
General,  regarding  the  abuse  which  might  arise  from  a 
person  being  a  barrister  at  the  same  time  that  he  is  serving 
under  articles  of  clerkship  to  an  attorney,  are  entitled  to 
the  greatest  weight;  such  abuses  are  obvious  and  consi- 
derable. And,  further,  it  is  clear,  that  a  person  who  has 
been  placed  in  such  a  position  as  the  applicant,  and  who,  at 
the  end  of  the  service,  may  wish  to  continue  at  the  Bar, 
would  acquire,  by  his  preceding  position,  the  most  unfiur 
and  improper  advantages.  The  present  case  does  not  at  all 
resemble  those  in  which  the  Court  has  granted  indulgence 
to  parties  who  were  obstructed  by  technical  difficulties, 
arising  from  the  loss  of  documents,  the  irregularity  of  stamps, 
or  other  defects  of  a  similar  nature.  The  oase  which 
approaches  the  nearest  to  the  present,  is  that  of  Ex  parte 
Cole  (a),  and  that  case  seems  to  afford  a  strong  aigument, 
a  fortiori,  agidnst  the  present  application  ;  for  if  a  barrister 
ought  not  to  become  an  attorney  whilst  he  continues  a 
barrister,  with  much  less  propriety  can  he  become  an 
attorney's  clerk.  Upon  the  whole  circumstances  of  the 
case,  I  think  we  should  be  acting  wrong  if  we  allowed  any 
doubt  for  one  moment  to  exist  upon  the  question,  whether 

(a)  I  Doiigl.  U4. 
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)a  person  who,  whilst  he  is  a  barrister,  has  served  as  a  clerk        1845. 
under   articles  to  an  attorney,  will  be  afterwards  allowed        iq^J!^ 
to  avail  himself  of  that  service  for  the  purpose  of  being     Bateman. 
admitted  as  an  attorney.     The  present  applicadon  must, 
therefore,  be  refused. 

Patteson,  J.,  and  Colebii>ge,  J.,  concurred. 

Rule  refosed. 


Regina  v.  The  Rev.  W.  B.  Wroth  and  the  Rev.  J.  Rich, 

Clerks. 

%nLRCHBOLD  had  obtained  a  rule,  calling  on  the  Rev.  An  order  in 
WilUam  Bruton  Wroth,  clerk,  and  the  Rev.  John  Rich,  Sf^'&s  vfX 
clerk,  two  of  the  keepers  of  the  peace  and  justices  in  and  ^:  i^i*  "•  3* 

did  not  stAto 

for  the  county  of  Buckingham,  to  shew  cause,  why  a  writ  that  theevi. 
of  certiorari  should  not  issue  to  remove  into  this  Court  a  the  mother^ 
certain  order  of  bastardy,  under  their  hands  and  seals,  in  '>ad  produced, 

•''  '         was  given  upon 

order  that  the  same  might  be  quashed.  oath»or  that 

The  order  was  as  follows : —  in  corroboraf 

"  Bucks  to  wit.     At  a  petty  session  of  her  Majesty's  JJi^eri  J  par- 
justices  of  the  peace  for  the  county  of  Buckingham,  holden  ^f"^"?]?*** 
in  and  for  the  Ivinghoe  division  of  the  three  hundreds  of  upon  oath : 
Cottesloe,  in  the  county  of  Buckingham,  at  the  town-ball, 
in  Ivinghoe,  in  the  said  division  and  county,  on  the  4th 
day  of  November,  1844,  before  us,  the  Rev.  William  Bruton 
Wroth,  clerk,  and  the  Rev.  John  Rich,  clerk,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county. 

**  Whereas  one  Mary  Stilton,  single  woman,  residing  at 
the  parish  of  Wingrove,  virithin  this  division  and  county, 
did,  on  the  7  th  day  of  October,  1844,  having  been  de- 
livered of  a  male  bastard  child,  within  twelve  calendar 
months  prior  thereto,  make  application  to  William  Jenney, 
Esq.,  one  of  her  Majesty's  justices  of  the  peace  usually 
acting  for  this  division  and  county,  for  a  summons  to  be 
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RSGINA 

V. 

Wroth 
and  Another. 


served  upon  one  Thurston  Earthrowl,  of  Na  13,  Elizabetk 
Terrace,  Liverpool  Road,  Islington,  in  the  county  of  Mid- 
dlesex, carpenter  and  joiner,  whom  she  alleged  to  be  the 
&ther  of  the  said  child,  and  the  said  justice  thereupon 
issued  his  summons  to  the  said  Thurston  Earthrowl,  to 
appear  at  a  pet^  session  to  be  holden  on  this  day  for  this 
division  and  county,  to  answer  her  complaint  touching  the 
premises.  And  whereas  the  said  Thurston  Ilarthrowl, 
having  been  duly  served  with  the  said  summons  viithin 
forty  days  from  the  present  time,  and  being  now  present, 
and  the  said  Mary  Stilton,  having  now  applied  to  us  the 
justices  in  petty  sessions  assembled,  for  an  order  upon  the 
said  Thurston  Earthrowl,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided :  and  it  being  now 
proved  to  us,  in  the  presence  and  hearing  of  the  said 
Thurston  Earthrowl,  that  the  said  child  was  within  six 
calendar  months,  before  the  passing  of  an  act,  passed  in 
the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled 
*  An  Act  for  the  forther  Amendment  of  the  Iaws  relating 
to  the  Poor  in  England,'  that  is  to  say,  on  the  31st  day  of 
March,  1844,  bom  a  bastard  of  the  body  of  the  said  Maiy 
Stilton:  and  we  having  in  the  presence  and  hearing  of 
the  said  Thurston  Earthrowl,  heard  the  evidence  of  such 
woman  upon  oath,  and  such  other  evidence  as  she  hath  pro- 
duced, and  having  also  heard  the  said  Thurston  Earthrowl 
by  his  attorney,  and  the  evidence  of  the  said  Mary  Stilton, 
the  mother  of  the  said  child,  having  been  corroborated  in 
some  material  particular  by  other  testimony  to  our  satis£EU> 
tion,  do  hereby  adjudge  the  said  Thurston  Earthrowl  to  be 
the  putative  fother  of  the  said  bastard  child :  and  having 
regard  to  all  the  circumstances  of  this  case,  we  do  now  hereby 
order  that  the  said  Thurston  Earthrowl  do  pay  unto  the 
said  Maiy  Stilton,  the  mother  of  the  said  bastard  child,  so 
long  as  she  shall  live  and  shall  be  of  sound  mind,  and  shall 
not  be  in  any  gaol  or  prison,  or  under  sentence  of  trans- 
portation, or  to  the  person  who  may  be  appointed  to  have 
the  custody  of  such  child  under  the  provisions  of  the  said 
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statute  the  sum  of  two  shillings  per  week,  from  the  said 

7th  day  of  October  last,  being  the  day  upon  which  such 

application  was  made,  until  the  said  child  shall  attain  the 

age  of  thirteen  years,  or  shall  die,  or  the  said  Mary  Stilton    and  Another. 

shall  marry. 

'<  And  we  do  hereby  further  order  the  said  Thurston  Earth- 

rowl  to  pay  to  the  said  Mary  Stilton,  the  sum  of  22.  Is.  6d., 

being  the  costs  incurred  in  obtaining  this  order,  and  lOs.  for 

the  midwife. 

**  Given  under  our  hands  and  seals  at  the  session  aforesaid. 

"  John  Rich. 

"W.  B.  Wroth." 


The  following  objections,  amongst  others,  were  stated  to 
the  order: — 1st,  That  it  did  not  shew  that  the  application 
for  a  summons  was  made  to  a  justice  of  the  peace  for  the 
county;  2dly,  Nor  that  it  was  made  to  a  justice  of  the 
peace  acting  for  the  division,  or  city,  oT  borough,  where 
the  mother  resided;  but  only  that  he  was  ^usually  acting;** 
Srdly,  Nor  that  the  petty  sessions  were  held  for  the  petty 
sessional  division,  &c,  in  which  the  justice  issuing  the 
summons  *'  usually  acts ;"  4thly,  That  in  reciting  the 
application  for  the  summons,  it  did  not  state  that  the 
birth  of  the  bastard  child  was  within  six  calendar  months 
before  the  passing  of  the  act ;  fithly.  Nor  any  date  of  the 
child's  birth ;  6thly,  That  it  recited  merely  an  application 
for  a  summons,  and  not  an  application  that  evidence  should 
he  heard;  7thly,  That  it  did  not  shew  what  evidence  the 
mother  produced ;  8thly,  Nor  that  it  was  taken  on  oath ; 
9thly,  Nor  that  the  corroborative  testimony  in  some  material 
particular  was  on  oath. 

Keane  shewed  cause.  With  respect  to  the  objection  (a), 
that  the  evidence  is  not  stated  to  be  upon  oath,  the  act 


Ca)  The  argument  on  the  other  points  is  omitted »  as  the  decision 
turned  upon  this  point  alone. 
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1845.       does  not  require  it  in  terms.     The  act  says,  the  justices 
^'^^vjjj^^    "  shall  hear  the  evidence  of  such  woman,  and  such  other  eri- 
V.  dence  as  she  may  produce,  and  shall  also  hear  any  evidence 

and  Another,  tendered  by  or  on  behalf  of  the  person  alleged  to  be  the 
&tber;  and  if  the  evidence  of  the  mother  be  corroborated 
in  some  material  particular  by  other  testimony,  to  the 
satis&ction  of  the  said  justices,  they  may  adjudge  "(a),  &c. 
To  state  proceedings  in  strict  compliance  with  the  very 
words  of  the  act  must  be  sufficient.  If  the  words  **  evi- 
dence" and  ^*  testimony**  in  this  act,  import  that  they  are 
to  be  taken  on  oath;  then  they  also  mean  in  this  order 
that  they  were  so  taken. 

[^Arckbold  referred  to  Regina  v.  Lewis  and  Others  (J), 
and  In  re  Gray  and  Another  {c);  as  shewing  that  although 
the  statute,  upon  which  those  cases  were  decided,  was 
silent  as  to  the  evidence  being  taken  on  oath,  it  yet  was 
held  necessary,  that  it  should  appear  that  the  proceedings 
under  it  had  been  so  taken.  He  also  referred  to  Paley  an 
Canvictians,  p.  42,  3rd  ed.] 

Keane*  In  those  cases,  the  act  (4  Geo.  4,  c.  34)  requires 
the  complaint  to  be  made  upon  oath,  and  the  fair  and 
ordinary  inference  from  the  language  of  the  act  is,  that  the 
hearing  should  also  be  upon  oath. 

Archboldf  contra,  was  not  called  upon. 

WiGHTMAN,  J. — I  think  I  must  decide,  on  the  authority 
of  the  cases  which  have  been  cited,  that  this  order  is  insuf- 
ficient for  not  stating  that  the  evidence  upon  which  it  was 
made  was  given  upon  oath.  The  cases,  which  Mr.  Arch- 
bold  has  referred  to,  seem  to  me  to  be  in  point.  The  rule 
will  therefore  be  absolute. 

Rule  absolute  (cf). 

(a)  7  &  8  Vict.  c.  101,  8.  3.  (c)  Since  reported,  ante,  p.  539. 

(*)  Ante,  vol.  1,  p.  822.  (d)  See  the  8  Vict.  c.  10. 
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HeNNINO  v.  AcRERBiAN. 

1 N  this  case,  a  verdict  had  passed  for  the  defendant,  and  Where  a  new 
a  rule  for  a  new  trial  had  been  obtained,  on  the  ground  that  for  «t  agunft 
the  verdict  was  against  evidence.     The  cause  had  been  ^^^"hlch'liL 
tried  before  an  under-sheriff,  under  a  writ  of  trial,  and  the  been  tried 
rule  had  been  granted  on  a  verified  copy  of  his  notes.  nnder-tberiff, 

under  the 
3  &  4  Wm.  4, 

Edwards,  jP.,  shewed  cause,  and  took  the  preliminary  ^J^'J*^^' 
objection  that  the  rule  must  be  discharged,  on  the  ground  counsel  were 
that  the  resolution  of  the  Judges  respecting  motions  for  Sial,  itisnot 
new  trials,  in  cases  before  sherifis  and  Judges  of  inferior  t^^^^^jh^jj^** 
Courts,  had  not  been  complied  with.  That  resolution  was  be  an  affidmyit 
in  the  following  terms  (a):  '^That  upon  all  motions  res-  ground  of  the 
pecting  causes  tried  before  sherifis  or  Judges  of  inferior 
Courts  of  record  pursuant  to  the  stat  3  &  4  Wm.  4,  c.  42, 
ss.  17,  18,  the  party  making  the  application  to  the  Court 
above  must  produce  an  examined  copy  of  the  notes  of  the 
sheriff  or  his  deputy,  or  of  the  Judge  who  tried  the  cause, 
together  with  an  a£Bdavit  verifying  such  to  be  a  true  copy ; 
and  also,  in  cases  where  no  counsel  has  been  retained  to 
conduct  the  cause  or  defence  in  the  Court  below,  an  affida- 
vit setting  forth  the  cause  or  nature  of  the  application,  &c.^ 
In  this  case,  no  counsel  had  been  engaged,  and  yet  there 
was  no  affidavit  of  the  cause  or  nature  of  the  application. 
Considerable  inconvenience  might  arise,  if  this  resolution 
were  not  to  be  strictly  adhered  to. 

Cooper,  contriL  No  inconvenience  could  arise,  where, 
as  in  the  present  case,  the  rule  is  moved  for  as  against 
evidence.  What  information  would  it  give  the  other  party, 
to  swear  an  affidavit  that  the  nature  of  the  application  is, 
that  the  verdict  is  against  evidence? 

(a)  4  M.  &  Scott,  484. 


ACKERMAN. 
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1 845.  Wn.LiAMS,  J. — If  the  party  moving  for  the  rule,  intended 

^JJ^JJJJJ^  to  rely  on  any  other  ground  than  that  the  verdict  is  against 
evidence ;  as  that  the  parties  were  taken  by  surprise,  or 
that  the  evidence  was  improperly  received,  there  might  be 
some  weight  in  the  objection.  But  as  the  only  ground  for 
the  present  application  is,  that  the  verdict  is  against  the 
evidence,  I  cannot  think  that  any  affidavit  in  such  a  case  is 
required,  or  that  any  useful  information  could  be  conveyed 
by  it  to  the  other  side.  This  objection,  therefore^  cannot 
be  supported. 

Edwards,  F.,  then  shewed  cause  against  the  rule. 

Cooper,  in  support  of  the  rule. 

Rule  discharged. 


King  v.  Tress. 
{In  thefuU  Court). 

Where  a  cMue  M.  HE  above  cause  was  set  down  for  trial,  in  the  list  of 
in'thriiBt  of^  undefended  causes,  for  the  third  Sittings  in  Michaelmas 
c»M^oi^trial  '^®"°'  ^^^^'  ^P^"  ^^  "^"^  ^^^  called  on,  the  counsel 
in  the  third  for  the  defendant  stated  that  it  was  a  defended  cause. 
Term,  and  on  Upon  which,  it  stood  over  till  the  first  Sittings  after  Term, 
^^xl<^mtnt^lt  with  judgment  as  of  the  Term.  On  the  first  day  of  those 
f  'ded'  ^^"  Sittings,  the  cause  being  in  the  paper,  the  counsel  for  the 
was  postponed  defendant  applied  to  put  off  the  trial,  on  the  ground  of  the 
after  Term;  absence  of  some  material  witnesses.  The  plaintiff  opposed 
Si  not  re^Maf  ^^^  application.  The  associate^  however,  suggested  to  the 
the  record        plaintiff's  counsel,  that  he  had  better  not  urge  the  cause  on 

preyiouB  to         "^  ° 

those  sittings, 

althouffh  he  did  so  before  the  day  on  which  the  cause  actually  came  on  for  trial ;  the  Court  set 

aside  the  ferdict  which  he  obtained,  for  irregularity. 
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as  the  record  had  not  been  re-sealed.  The  cause  accord-  1845. 
ingly  kept  its  place  in  the  list.  On  its  being  called  on,  in 
the  ordinary  course,  on  the  third  day  of  the  sittings,  the 
plaintiff  having  in  the  meanwhile  re-sealed  the  record,  and 
the  defendant  not  appearing,  a  verdict  was  taken  for  the 
plaintiff  for  the  amount  claimed. 

Keane  had  obtained  a  rule  to  shew  cause  why  the  above 
verdict  should  not  be  set  aside  for  irregularity  with  costs. 

Pashley  shewed  cause.  This  is  a  purely  technical  ob- 
jection, and  therefore  the  Court  will  not  aid  it  by  construc- 
tion. The  rule  of  Easter  Term,  7  Geo.  1,  requires  all 
records  to  be  sealed  '*on  or  before"  the  respective  days 
for  which  the  trials  are  appointed.  A  subsequent  rule  of 
Easter  Term,  33  Geo.  3,  orders  that  records  which  stand 
over  from  one  sitting  to  another,  shall  be  re-sealed  **  pre- 
vious" to  the  sittings  of  the  Court  to  which  they  stand 
over.  The  question  is,  whether  these  rules  have  not  been 
substantially  complied  with,  by  the  record  of  this  cause 
having  been  re-sealed  previous  to  the  sitting  of  the  Court  on 
the  day  upon  which  it  was  called  on  for  trial  By  Reg.  Gen., 
Hil.  Term,  4  Wm.  4,  r.  18,  it  is  expressly  ordered,  that  it 
shall  not  be  necessary  to  re-pass  a  record  which  shall  have 
been  once  passed ;  and  power  is  given  to  the  Judge,  on  an 
ex  parte  application,  to  amend  the  day  of  the  teste  and 
return  of  the  distringas  or  the  habeas  corpora.  But  where 
cause  has  been  made  a  remanet,  it  has  been  held  that  it  is 
not  necessary  to  make  the  amendment ;  WeUs  v.  Day  (a). 
In  that  case,  it  is  true,  the  record  had  been  re-sealed ;  but 
it  does  not  appear  when  the  re-sealing  took  place.  [^Cok' 
ridgcy  J. — The  Court,  in  that  case,  no  doubt  presumed  that 
it  had  been  re-sealed  within  the  proper  time.  I  have  re- 
fused to  try  causes  where  the  record  has  not  been  re-sealed. 

(a)  8  A.  &  E.  941. 
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1845.  His  Lordship  referred  to  Walker  v.  Massey  {a)  ].  It  is  sub- 
"^^^        mitted  that  the  sittings  of  the  Court  must  be  taken  to  mean 

^  ^'  the  sittine  of  the  Court  on  the  day  on  which  the  cause  is 

called  on  for  trial  The  sittings  of  the  Court  is  not  a 
term  known  to  the  law^  as  the  '<  sitting**  of  Parliament 
In  the  24  Geo.  2,  c  18,  s.  5,  which  extends  the  time  of 
trying  causes  after  Term  to  the  period  of  fourteen  days 
after  the  end  of  any  Term  respectively,  there  b  no  mention 
of  any  particular  day  or  sittings  at  which  they  are  to  be 
tried.  That  section  gives  the  power  to  the  Chief  Justices 
and  the  Chief  Baron  ''at  any  time  or  times  within  the 
space  of  fourteen  days  after  the  end  of  any  term  res- 
pectively, to  try  all  such  issues,^  &c  [Lord  DenmaUy 
C.  J. — Might  it  not  as  well  be  argued  that  by  the  ''  sittings 
of  the  Court,"  the  rule  refers  to  the  individual  sitting  to 
try  the  particular  case  ?  Coleridge^  J. — If  the  cause  were 
in  the  paper  for  trial  on  one  day,  could  it  be  contended 
that  it  would  require  re-flealing  because  it  was  not  tried  till 
the  next?] 

Keane^  in  support  of  the  rule,  referred  to  Walker  v. 
Massey^  and  Cook  v.  Smith  (b). 

Feb  CuBiAiL 

Rule  absolute,  without  costs. - 

(fl)  1  Carr.  &  M.  366.  (6)  1  DowL  861,  N.  S. 
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SCHLESINGER  V,    FlERSHEIM. 

£€•  ^ZZfiV  applied  for  an  attachment  against  the  above  The  Goort 
named  defendant,  under  the  following  circumstances.     It  gnntan 
appeared  that  the  above  action,  which  was  for  a  libel,  was  ^^^^'^^^ 
commenced,   and   a  declaration   delivered,   on   the   31st  defendant  for 
October,  1844,  and  a  notice  of  trial  given  for  the  16th  of  ^uule\ 
November,  when  the  cause  was  made  a  remanet,  and  stood  "jj^fo^tibe" 
over  for  the  sittings  after  the  present  Term.     The  defend-  P!«ntiff  no*  ^ 

°  *  giye  endence 

ant,  it  was  alleged,  had  been  guilty  of  an  attempt  to  at  the  trial; 
persuade  a  witness,  of  the  name  of  Rose,  not  to  give  thewnthat 
evidence  at  the  trial.     The  attempt  was  contained  in  the  ^^JJ^^ted 
following  letters,  which  were  set  out  in  the  affidavit  in  *^^!j^ 
support  of  the  motion.  bv  »eans  of 


'*  Birmingham,  12th  November,  1844. 
To  G.  Rose,  Esq.,  Beybrook  Hall,  Woodstock,  Oxon. 
Dear  Sir, 

Your  house  in  Manchester  has  favoured  me  with  your 
address.  My  object  in  writing  to  you  is  to  inform  you, 
that  I  am  threatened  with  proceedings  for  libel  by  Joseph 
Schlesinger,  on  account  of  a  letter  which  I  wrote  to  you  on 
the  4th  of  September,  and  in  which  I  stated  nothing 
more  than  the  truth,  and  what  I  am  fully  able  to  prove. 
♦  ♦  ♦  I  therefore  beg  to  ask  of  you,  that  you  will 
consider  my  letter  of  the  4th  of  September  as  a  private 
communication;  and  I  quite  depend  upon  it,  as  what  is 
due  from  one  respectable  man  to  another,  that  you  will 
give  neither  countenance  nor  assistance  to  the  proceedings 
of  *  *  *.  Perhaps  you  will  be  able  to  get  back  the 
said  letter,  should  it  be  out  of  your  hands ;  but  even  if 
you  should  not  succeed  in  this,  my  legal  adviser  informs 
me,  that  unless  you  come  forward  and  render  your  assist- 
ance by  proving  the  receipt,  &c.  of  the  letter,  the  chaige 

VOU   II.  B   B  B  D.    &  L. 


defendant's 
interferenoe. 


Flersheim. 
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1845.        will  fail  to  the  ground.     Your  brother  at  Manchester,  on 
ScHLEsiNGER  ^^otn  mj  travellcr  called  and  explained  the  whole  of  my 
connexion  with  Schlesinger,  kindly  offered  to  write  to  you 
on  the  subject     •     •     • 

Your's,  &c, 

Theodore  Flersheim.^ 

^^  Birmingham,  18  th  November,  1844. 
To  F.  Rose,  Esq.,  7,  Corn  Market  Street,  Oxford. 
Dear  Sir, 

I  am  much  obliged  for  your  favour  of  the  16th  inst. 
With  regard  to  the  money  that  you  have  paid  to  Schle- 
singer,  the  question  is,  who  is  to  lose  it,  your  house  or 
myself;  and  in  consideration  of  the  courteous  way  in  which 
you  have  met  me  in  this  instance,  I  will  at  once  waive  all 
further  claims  against  you,  and  consider  your  small  account 
as  settled.  On  the  other  hand,  I  beg  to  request  that  you 
will  get  back  and  return  to  me  the  letter  in  question,  which 
was  a  private  communication  addressed  to  you,  and  as  such 
you  have  a  perfect  right  to  ask  for  its  restitution :  it  cannot 
be  withheld,  if  you  ask  for  it  earnestly.  Trusting  to  your 
best  endeavours  to  obtain  this    ♦     ♦    ♦ 

Your's,  &c, 

Theodore  Flersheim.** 

"  Birmingham,  23rd  November,  1844. 
To  George  Rose,  Esq.,  7,  Com  Market  Street,  Oxford. 
Dear  Sir, 

I  have  been  favoured  by  a  communication  from  your 
brother  Frederick,  dated  22nd  inst.,  and  trust  you  will  be 
able  to  get  back  the  letter.  This  will  be  much  more  satis- 
factory, and  put  a  stop  to  all  further  annoyance.  In  the 
meantime,  would  you  be  so  kind  as  to  let  me  know  how 
the  letter  came  into  Schlesinger's  possession;  whether  you 
handed  it  over  to  him  at  Manchester,  or  if  it  was  forwarded 
to  him  by  post,  and  whether  accompanied  by  a  letter  in 
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your  handwriting  or  noL     I  shall  feel  much  obliged  if  you        1846. 
will  give  me  these  particulars.     *  •  *  S^i^i^^^K 

Your's,  &c.,  „     ^• 

FLERBUSIlf. 

Theodore  FLERSHEisf.'' 


"London,  6th  December,  1844. 
Messrs.  J.  &  G.  Rose,  Manchester. 
Dear  Sirs, 
From  what  I  hear  from  my  solicitor,  it  appears  that 
Schlesinger  means  to  go  on  with  his  action  of  libel  against 
me,  and  if  so,  the  case  will  probably  be  tried  on  Monday 
next,  the  9th  inst  Will  you  be  kind  enough  to  inform  me 
by  return  of  post,  to  my  address,  Birmingham,  whether 
one  of  your  firm  has  been  subpoenaed  to  appear  as  a  witness, 
and  whether  it  is  your  Mr.  George,  or  another  brother. 
In  that  case,  will  you  oblige  me  to  give  me  the  address  of 
the  gentleman  subpoenaed,  that  I  may  be  able  to  have,  tm- 
mediately  before  the  trial  comes  on,  some  verbal  communi- 
cation with  him  ?  *  *  *  I  am  sorry,  indeed,  that  the  letters 
could  not  be  got  back,  and  the  annoyance  stopped  by  that 
means;  but  under  the  circumstances,  I  rely  upon  your 
promised  attention  to  my  request  •  •  ♦ 

Your's,  &c., 

Theodore  Flersheim." 

It  is  laid  down  in  1  Hawk,  Pleas  of  the  Craumy  bk.  1, 
ch.  21,  sec.  15,  that  "  all  who  endeavour  to  stifle  the 
truth,  and  prevent  the  due  execution  of  justice,  are 
highly  punishable,"  and  "also  all  those  who  dissuade,  or 
but  endeavour  to  dissuade  a  witness  fi:t)m  giving  evidence 
against  a  person  indicted,"  &c.  And  the  case  of  The  King 
V.  Stevenson  and  Others  (a),  shews  that  an  indictment  would 
lie  against  parties  who  should  join  in  persuading  a  witness 
to  refrain  from  giving  evidence  on  a  complaint  exhibited 
before  the  commissioners  of  excise.     In  Clements  v.  WiU 

(a)  2  East,  3C2 ;  See  also  Rex  v.  Lawley,  2  Str.  904. 
B   B   B   2 
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1845.       Iiam8{a\  the  defendant  kept  a  witness  material   to  the 

^^^^^^^^  plaintiflF's  case  out  of  the  way,  so  as  to  hinder  the  service 

,     »•  of  the  subpoena;  and  the  Court  held  that  it  was  clearly  an 

Flbrseeim.  ,  ,  . 

offence  against  justice,  and  punishable  by  attachment  This 

is  also  the  case  of  an  attempt  to  obstruct  the  administration 

of  justice  by  a  party  to  the  record ;  and  in  the  recent  case 

of  Smith  qui  tarn.  v.  B(md{b)j  Pollock^  C.  B.,  expresses  his 

opinion,  that  an  attachment  will  lie  against  all  parties  who 

in  any  way  obstruct,  pervert,  or  defeat  the  authority  of  the 

Court. 

WiLLiABfs,  J. — ^I  think  that  a  criminal  case  differs  essen- 
tially firom  the  present  one ;  because  there  the  public  is 
directly  interested  in  the  detection  and  punishment  of  the 
criminal;  but  in  a  civil  case,  the  public  is  at  most  but 
indirectly  interested  that  the  course  of  justice  should  be 
upheld.  Now  in  the  case  of  Clements  v.  Williams  (a),  which 
has  been  cited,  the  attempt  to  subpoena  the  witness  had 
failed  through  the  proceedings  complained  o£  That  case  is, 
therefore,  distinguishable  from  the  present  on  that  ground* 
Here,  the  injury  which  it  is  supposed  the  plaintiff  will 
sustain  from  this  conduct  on  the  part  of  the  defendant,  is 
at  present  pure  matter  of  speculation.  The  plaintiff  does 
not  shew  that  he  cannot  serve  the  witness  with  a  subpoena, 
or  that  the  witness,  if  served,  will  not  appear  and  produce 
the  letter  in  question  in  evidence.  It  will  be  time  enough 
when  he  can  shew  these  facts,  to  apply  to  the  Court  for 
redress.  At  present,  I  do  not  see  that  any  obstruction  rf 
public  or  private  justice  has  been  shewn,  to  call  upon  the 
Court  to  interfere  by  attaching  the  offender. 

Rule  refrised. 
(a)  2  Scott,  814.  (6)  Since  reported,  ante,  p.  460. 
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1845. 


^^ y > 

Regina  v.  Jennings  and  Pexton. 

J^ASHLEY  moved,  on  behalf  of  the   churchwardens  The  Coon  r«- 
and  overseers  of  the  poor  of  the  township  of  Sutton  upon  ^  crimbS'*"* 

Derwent,  in  the  East  Riding  of  the  county  of  York,  for  leave  "»fo.nn*tioii 

.  .  .  agaiMt  over- 

to  file  a  criminal  information  against  Robert  Jennings  and  seers  for  an 

William  Pexton,  overseers  of  the  poor  of  the  township  of  to  procure  a 

Storthwaite,  otherwise  Storwood,  also  in  the  East  Riding  of  ^g^J^jif  to 

the  same  county.  remoTe  them- 

*'  seWes  clan- 

It  appeared  that  the  last-named  township  was   a  town-  destinely  to 

ship  supporting  its  own  poor,  and  that  one  Allison,  his  JSiere^tlJe™^' 

wife,  and  family  had  become  chargeable  upon  it.      The  [^^entww 

aflBdavit  of  Allison  stated,  that  in  the  month  of  March  1838,  open  to  the 

he  went  with  his  &mily  to  reside  in  the  township  of  Storth-  no  circum- 

waite.     That  he  had,  at  various  times,  received  relief  from  Jhwn^re*'* 

the  union,  of  which  Storthwaite  township  formed  a  part,  as  q«»"«>g  ?*»• 

,  ,  prompt  inter- 

well  as  from  the  overseers  of  the  township.     That  in  the  ferenceofthe 

month  of  February  1844,  he  had  been  turned  out  of  a 
cottage  which  he  rented  of  one  Webster,  who  told  him  that 
the  parish  had  urged  him  to  do  so,  on  account  of  the  ex- 
pense which  Allison  had  been  to  the  parish  ;  and  that  if  he 
would  only  go  to  the  parish  to  which  he  belonged,  and  get 
his  settlement  put  right,  he  would  admit  him  again  as  his 
tenant.  That  the  parish  officers  then  took  a  cottage  for 
him  and  his  family  for  a  short  time ;  but,  ultimately,  they 
were  turned  out  of  that  also.  That  an  order  of  removal 
had  been  obtained,  on  the  1st  of  June  1844,  by  Jennings 
and  Pexton,  for  the  removal  of  himself  and  family  to  the 
parish  of  Sutton  upon  Derwent ;  but  that  no  actual  removal 
had  taken  place;  and  the  order  had  been,  as  deponent 
believed,  quashed,  on  appeal,  in  July  in  the  same  year. 
That  on  the  14th  of  September  following,  deponent  was 
examined  before  certain  magistrates ;  and  another  order  of 
removal  to  Sutton,  as  deponent  believes,  was  then  made,  but 
never  served.  That  upon  applying  for  relief  to  Pexton,  that 
officer  refused  to  give  him  any,  advising  him  that  the  best 
thing  he  could  do,  was  to  go  over  in  the  night  to  Sutton, 
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Regina 

V, 

Jennings 
and  Another. 


and  then  that  parish  would  be  obliged  to  find  him  a  settle- 
ment That  Jennings  and  Pexton  consulted  together,  and 
said  they  would  have  nothing  to  do  with  him.  That  the 
inhabitants  in  the  village  refused  to  take  him  in,  saying, 
that  they  dared  not  to  do  so,  as  there  was  such  an  ob- 
jection to  deponent  and  his  family  having  a  house  there. 
That  Padget,  a  person  in  the  employ  of  Jennings,  had 
taken  them  in  for  a  short  time ;  but  had  refused  to  let  them 
remain,  for  fear  of  incurring  his  master's  displeasure.  That 
being  unable  to  obtain  shelter  for  himself  and  fisimily,  they 
had  been,  at  last,  driven  to  the  parish  of  Sutton,  where  his 
wife's  &mily  lived.  The  affidavits  also  disclosed  various 
other  facts,  shewing  that  Jennings  and  Paxton  had  sought 
to  induce  the  pauper  to  remove  to  Sutton. 

Under  these  circumstances,  it  is  submitted,  that  the  Court, 
seeing  that  these  overseers  have  neglected  their  duty  in 
refusing  to  relieve  this  pauper,  and  have,  notwithstanding 
a  former  order  of  removal  had  been  decided  against  them 
on  appeal,  used  all  the  means  in  their  power  to  induce 
the  pauper  to  attempt,  fraudulently,  to  obtain  a  settlement 
in  another  parish,  so  as  to  fix  that  parish  with  the  burden 
of  his  maintenance,  and  to  relieve  their  own,  will  grant 
the  present  rule  for  a  criminal  information  against  them. 
[fVilUams,  J. — Have  you  any  authority  for  the  Court  inter- 
fering in  this  summary  manner,  where  the  parties,  if  liable 
at  all,  are  liable  to  an  indictment  preferred  against  them  in 
the  ordinary  course?]  In  TTie  King  v.  Herbert {a)y  the 
Court  granted  a  criminal  information  against  overseers  for 
procuring  a  marriage  to  change  a  settlement  So  in  Rex  v. 
Watson  (A),  Rex  v.  Tarrant  (c).  It  is  laid  down  in  Nolan  on 
the  Poor  Laws{d),  "  Overseers  may  be  punished  for  most 
breaches  of  their  duty,  by  information  or  indictment"  If 
these  parties  have  been  acting  without  improper  motives, 
that  may  form  an  answer  on  shewing  cause  against  this  rule ; 
Rex  V.  Barratt  (e). 


(a)  2  Ld.  Kenyon,  466. 
{b)  lWil8.41. 
(c)  4  Burr,  2106. 


(d)  Vol.  2,  p.  474,  4th  ed. 

(e)  2  Dougl.  466. 
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Williams,  J. — The  only  question  which  I  have  to  1845. 
decide  is,  whether  the  facts,  in  this  case,  are  such  as  Regina 
imperatively  to  call  on  the  Court  to  interfere  by  granting  a  v. 

criminal  information  against  these  persons;  or  whether  the  and  Another, 
same  end  cannot  be  attained  by  leaving  the  parties  to  the 
ordinary  remedy  by  indictment  I  cannot  see  that  there  is 
any  sufficient  reason  shewn  for  my  interfering  in  the  unusual 
mode  suggested,  namely,  by  criminal  information.  One  of 
the  circumstances  usually  urged  on  applications  of  a  similar 
nature,  is  the  necessity  for  the  prompt  interference  of  the 
Court.  No  such  necessity  is  shewn  to  exist  in  the  present 
case.  If  even  it  were  shewn  that  the  remedy  by  information 
had  been  of  a  less  expensive  character  than  that  by  indict- 
ment, that  might  have  been  a  strong  argument  to  induce 
me  to  accede  to  the  present  motion ;  but  I  do  not  see  that 
that  would  be  so.  I  must,  therefore,  decline  to  grant  a 
rule  in  this  case. 

Rule  refused. 


Davis  v.  Trevanion. 

JjmARTIN  had  obtained  a  rule  to  set  aside,  with  costs,  a  a  warrant  of 
judgment  signed  on  a  warrant  of  attorney,  and  the  subse-  "ut^™ aijiwidl", 
quent  proceedings  on  a  writ  of  scire  facias,  issued  to  revive  ™"^**?  ^^ 
that  judgment;  on  the  ground  that  the  warrant  of  attorney  attorney,  in 

-_,  ,,  -.  ^  ,oA   pursuance  of 

had  not  been  duly  attested,  in  pursuance  of  stat.  1  &  2  i  &  2  Vict. 
Vict.  c.  110,  s.  9.     The  warrant  of  attorney  was  given  on  ^  Ajfo'tUw 
the  27th  of  July,  1841.     It  had  been  signed  by  the  de-  may  claim  the 

•'^  ,  o  J  protecUonof 

fcndant,  whilst  abroad,  and  contained  no  clause  of  attesta-  the  Court  to 
tion,  as  required  by  the  stat.   1  &  2  Vict  c.  110,  s.  9.  guiar  pro- 
Judgment  had  been  entered  up  on  the  16th  of  August  ^'JfJJ'^*'^ 
following.     The  writ  of  scire  facias  was  issued  in  Michael-  taken  a^unst 

^  him ;  although 

he  cannot  put 
the  law  in  motion  for  his  benefit,  without  first  reversing  his  outlawry. 
The  Court  will,  therefore,  set  aside  a  judgment  on  a  warrant  of  attorney,  and  a  scire  facias  to 
revive  that  judgment,  on  the  ground  that  the  warrant  of  attorney  has  not  been  duly  attested ; 
although  the  defendant  be  an  outlaw. 
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1845.  mas  Term  last  The  plaintiff  had  applied  to  a  Judge  at 
Chambers,  for  leave  to  sign  judgment  on  the  scire  facias, 
which  the  defendant  had  sought  to  oppose ;  but  the  plaintiff 
objecting  that  he  could  not  be  heard,  being  an  outlaw,  the 
learned  Judge  referred  the  parties  to  the  Court ;  and  the 
present  rule  was  accordingly  obtained. 

Humfrey  shewed  cause,  on  affidavits,  stating  that  the 
defendant  was  an  outlaw  at  the  suit  of  another  party; 
that  the  warrant  of  attorney  had  been  executed  abroad ; 
and  that  an  attorney  had  attended  to  witness  the  execution, 
at  the  request  of  the  defendant,  although  he  had  not  signed 
his  name  as  a  witness.  It  is  submitted,  first,  that  the  de- 
fendant has  no  locus  standi  in  Court,  except  to  reverse  his 
outlawry.  It  is  true,  that  in  the  case  of  Hawkins  v.  Hall  (a), 
the  Master  of  the  Rolls  seems  to  have  held  differently ; 
and  that  decision  has  been  acted  on,  in  this  Court,  on  two 
occasions  in  the  same  case  of  Walker  v.  Thellussan  (&) ;  but 
these  cases  are  supposed  to  have  gone  farther  than  any 
prior  decisions ;  and  the  Court  will  perhaps  hesitate  to  act 
on  them,  opposed  as  they  are  to  the  current  of  the  older 
authorities.  Besides,  on  the  first  occasion,  in  Walker  v. 
Thelltuson,  the  application  was  to  discharge  the  defendant 
fi'om  a  personal  arrest ;  here  the  defendant  is  not  in  cus- 
tody. But  should  the  Court  hold  this  objection  to  be 
insufficient,  it  is  submitted,  secondly,  that  this  warrant  of 
attorney  is  perfectly  valid,  and  that  the  provisions  of  the  1  &  2 
Vict  c.  110,  s.  9,  do  not  apply  to  cases  like  the  present, 
where  the  warrant  of  attorney  is  signed  abroad,  and  where 
it  may  be  impossible  to  procure  the  presence  of  a  pro- 
fessional man.  [Wlffktman,  J. — In  that  case,  the  L^s- 
lature  probably  intended  that  the  warrant  of  attorney 
should  not  be  capable  of  being  enforced  here.  The  words 
of  the  act  are  very  general :  "  no  warrant  of  attorney,**  &c., 
**  shall  be  of  any  force,  unless  there  shall  be  present  some 

(a)  1  Beav.  73.  (6)  i  Dowl.  277  and  578,  N.  S. 
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attorney,"  &c.  The  evil  intended  to  be  remedied  by  1845. 
the  statute,  equally  applies  to  the  case  of  a  warrant  of  Davis 
attorney  executed  abroad.1     K  the  statute  had  been  in-    ^     »• 

7&EV  ANION* 

tended  to  apply  to  cases  where  a  warrant  of  attorney  is 
executed  abroad,  it  surely  would  have  provided  some  other 
mode  of  attesting  in  such  cases.  [^H^ffktman,  J. — The 
same  observation  would  apply  to  the  case  of  a  warrant  of 
attorney  executed  in  Scotland.]  If  such  a  construction  be 
put  on  the  words  of  the  statute,  then  almost  all  the  war- 
rants of  attorney  executed  in  our  settlements,  where  the 
attorneys  are  not  also  attorneys  of  the  superior  Court  here, 
would  be  invalid  here,  and  much  inconvenience  might 
thence  ensue. 

Martin,  in  support  of  the  rule.  The  case  of  Hawkins  v. 
Hall  (a),  was  not  the  only  case  cited  to  the  Court  in 
Walker  v.  Thellussan  (i).  The  cases  of  Aldridge  v.  Btdler  (c), 
and  Lotikes  v.  Holbeche  {d)y  were  brought  under  the  notice 
of  the  Court ;  and  yet  the  Court  decided  in  that  case  that 
an  outlaw  might  appear  in  Court  to  claim  the  protection  of 
the  law,  and  drew  the  distinction  between  his  appearing 
with  that  view,  and  appearing  with  the  view  of  taking  the 
benefit  of  the  law,  which  it  is  conceded  he  cannot  do. 
The  second  decision  in  Walker  v.  Thellusson,  was  under 
circumstances  precisely  analogous  to  the  present.  [He  was 
proceeding  to  argue  the  other  objection;  when  he  was 
stopped  by  the  Court] 

WiGHTMAN,  J.— I  think  this  rule  must  be  made  absolute. 
The  ground  of  objection  to  this  warrant  of  attorney  is,  that 
there  was  no  attestation  by  an  attorney,  on  behalf  of  the 
defendant,  in  pursuance  of  the  requisitions  of  the  statute  in 
that  behalf.  It  is,  however,  contended,  on  the  part  of  the 
plaintiii^  that  this  warrant  of  attorney,  having  been  executed 

(a)  1  Beav.  73.  5  Dowl.  733. 

(6)  1  Dowl.  277,  and  578,  N.  S.         {d)  4  Bing.  419;  See  S.  C. 

(c)  2  M.  &  W.  412 ;  See  S.  C.      1  M.  &  P.  126. 
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1845.        abroad,  the  provisions  of  the  statute  do  not  apply.     But  it 
^^"^][J^^     appears  to  me,  that  the  enactments  of  the  statute  apply 
»•  equally  to  warrants   of  attorney,  wherever  executed,   if 

attempted  to  be  enforced  here;  and  it  is  clear,  that  the 
mischief,  which  the  act  was  intended  to  prevent,  might 
still  exist,  if  a  different  construction  were  to  be  put  upon 
its  language.  As  far  as  the  argument  of  inconvenience 
goes,  I  do  not  see  that  any  inconvenience  can  practically 
result  from  such  a  construction ;  for  there  are  many  parts 
of  England  in  which  it  may  be  equally  urged,  that  it  is 
very  inconvenient  to  get  the  attendance  of  an  attorney. 
But  it  is  unnecessary  to  inquire  into  these  nice  questions ; 
for  I  think  the  language  of  the  statute  is  imperative  on  the 
subject;  and  that  on  that  ground  this  judgment  must  be 
set  aside. 

It  is,  however,  said,  that  the  defendant  is  an  outlaw,  and 
that,  as  an  outlaw,  he  has  no  locus  standi  in  Court,  except 
for  the  purpose  of  reversing  his  outlawTy.  Two  or  three  cases 
have  been  cited,  in  which  the  right  of  an  outlaw  to  appear  to 
set  aside  irregular  proceedings  has  been  discussed ;  and,  in 
particular,  a  case  of  fVaUter  v.  Thellusson  (o),  which  was 
decided  by  me,  and  again  the  same  case,  before  my  Brother 
Williams^  which  is  more  in  point  with  the  present  one. 
Those  cases  proceeded  on  the  distinction  which  they 
recognise  and  establish,  that  an  outlaw  may  appear  to 
claim  the  protection  of  the  law  from  irregular  proceedings 
against  him ;  although  he  cannot  put  the  law  in  motion  for 
his  own  benefit,  without  first  reversing  his  outlawry.  That 
distinction  was  referred  to  by  Mr.  Baron  Parke^  in  Aldridge 
V.  BuUer  (b) ;  although,  under  the  particular  circumstances 
of  that  case,  it  did  not  become  necessary  for  the  Court  to 
act  upon  it  The  present  case  comes  within  the  principle 
of  the  distinction  thus  established  in  Walker  v.  Thellusson  ; 
and  in  accordance,  therefore,  with  that  case,  and  the  de- 


(a)  1  Dowl.  277,  and  578,  N.  S. 

(6)  2  M.  &  W.  412;  See  S.  C.  5  Dowl.  733. 
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cision  of  the  Master  of  the  Rolls,  in  Hawkins  v.  Hall  (a),        1845. 

I  am  of  opinion  that  this  rule  must  be  made  absolute ;  but,        Davis 

under  the  circumstances,  without  costs.  ^     ^' 

Teevanion. 

Rule  absolute,  without  costs, 
(a)  1  Beav.  73. 


TuNLEY  and  Hodson  v.  Evans. 

J.  HIS  was  an  action  of  debt,  to  recover  the  value  of  work  in  an  action  for 

done  and  materials  provided  for  the  defendant,  and  for  the  bJ^jJ^by  A**and 

carriage  of  the  goods  of  the  defendant,  and  for  money  due  B» '^^o '^c™ 

on  an  account  stated :  to  which  the  defendant  had  pleaded  time  that  the 

the  general  issue.  At  the  trial,  which  took  place  in  October,  acmi^,  the°° 

at  the  SheriflTs  Court  in  London,  it  appeared,  on  the  case  fn^^j^"*^^^ 

for  the  plaintiffs,  that  the  plaintiffs  were  carriers  by  water,  letter  written 

and  the  defendant  a  manufacturer  of  earthenware,  who  was  since  the 

in  the  habit  of  sending  his  goods  by  the  plaintifis'  boats,  {^^e  a" 

That  the  sum  for  which  the  action  was  brought,  was  a  sum  partner  with 

^     ^  .  o,  m  the  room 

of  18/.  18*.,  for  the  carriage  of  certain  goods  consigned  by  of  A.,  ad- 

the  defendant  to  his  agent,  Mr.  Floyd :  that  on  the  arrival  JSidntSfs  had  * 

of  those  goods,  the  plaintiffs  refused  to  deliver  them  to  Mr.  ^othe?^^ 

Floyd,  unless  he  would  give  a  guarantee  for  the  amount  of  Bdd  inad- 

the  freight;  and  that  Mr.  Floyd  accordingly  gave  the  fol-  without  proof 

1       .  ^  that  C.  had 

lowing  guarantee  :  authority  from 


"  To  Messrs.  Tunley  and  Hodson, 

Gentlemen, — ^I  hold  myself  responsible  for  the  boat  load 
of  bottles  from  Mr.  Evans,  of  Ilkeston,  which  arrived  at 
your  wharf,  May  22d,  1843. 

May  25,  1843."  (Signed)  Chas,  Floyd. 

That  at  the  time  in  question,  the  plaintiffs,  Tunley  and 
Ilodson,  were  in  partnership ;  that  Hodson  had  since  re- 


B.  to  make  the 
statement. 
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and  Another 
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Evans. 


tired ;  and  that  the  plaintifT,  Tunlcy,  and  one  Simpson, 
were  now  in  partnership.  On  the  part  of  the  defendant, 
a  letter  written  by  Simpson  to  the  defendant  was  put  in, 
to  the  following  effect : 

"  London,  January  24,  1844. 

Mr.  Evans, — Sir, 

Mr.  Floyd  informs  me,  you  had  arranged  with  Mr. 
Tunley  to  settle  your  account  with  him.  I  beg  to  say,  that 
Mr.  Tunley  has  said  nothing  to  me  on  the  subject ;  if  he 
had,  it  would  make  no  difference,  as  we  shall  not  look  to 
you  for  the  18/.  18*.  Orf.,  for  which  Mr.  Floyd  is  account- 
able. To  oblige  him  I  have  renewed  his  bill  with  expenses, 
19/.  17*.  2rf.,  for  one  month,  due  February  26th,  1844. 
Your  claims  upon  us  (you  say)  are  22/.  13*.  Irf.  After 
making  inquiries,  I  find  there  is  not  less  than  15/.  17«.  2d. 
which  we  shall  not  allow.     Your^s,  &c. 

John  Sibipson. 

P.S. — I  shall  furnish  Mr.  Tunley  with  particulars  of 
your  account  in  a  few  days." 


The  reception  of  this  letter  in  evidence  was  objected  to 
by  the  plaintiffs,  on  the  ground  that  it  could  not  be  evi- 
dence against  the  plaintiffs,  Simpson  not  being  a  partner  at 
the  time,  and  no  authority  being  shewn  to  him  to  write  it. 
The  learned  commissioner  overruled  the  objection.  An 
invoice  was  then  put  in,  signed  by  Simpson,  charging 
Floyd  with  an  account  of  18/.  18^.  due  to  the  plaintifis ;  and 
a  bill  of  exchange,  dated  13th  November,  1843,  drawn  by 
plaintiffs  on  Floyd,  and  accepted  by  Floyd,  due  16th  Jan., 
1844.  The  plaintiiSs  then  proved  that  the  invoice  had 
been  made  out  in  Floyd's  name,  after  he  had  given  the 
above  guarantee.  The  learned  commissioners  left  it  to  the 
jury  to  say,  "  to  whom  did  the  plaintiffs  originally  look  for 
payment,  and  to  whom  was  the  credit  given.  Prima 
facie,  the  consignor  was  liable.  Did  the  mode  of  proceed- 
ing here  vary  the  primd  facie  case  ?    If  the  plainti£&  held 
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the  defendant  liable  originally,  no  subsequent  substitution  of 
another  would  exempt  him  under  his  present  plea  and  the 
issue  thereon ;  but  if  not  originally  liable,  the  defendant  was 
entitled  to  the  verdict.  The  jury  having  returned  a  verdict 
for  the  defendant, 


1845. 
^-^ ' 

TUNLEY 

and  Another 
Evans. 


Lush  obtained  a  rule  (a),  calling  on  the  defendant  to 
shew  cause  why  the  verdict  entered  for  the  defendant 
should  not  be  set  aside,  and  a  verdict  entered  instead  for 
the  plaintifis ;  or  for  a  new  trial,  on  the  ground  of  misdirec- 
tion (6),  and  that  the  verdict  was  against  evidence,  (c). 


Humfrey  now  shewed  cause.  It  may  be  conceded  that 
the  defendant  cannot  put  his  case  higher,  than  by  treating 
the  admission  of  Simpson  as  the  admission  of  the  managing 
clerk  of  the  plaintiffs.  As  such,  it  is  submitted,  it  was 
properly  receivable  in  evidence.  A  managing  clerk  must 
have  authority  to  make  any  admissions  which  would 
naturally  occur  in  the  course  of  carrying  on  the  business. 
An  admission  by  him  of  payment,  or  of  the  value  or 
quantity  of  the  goods  furnished,  would  unquestionably  be 
evidence  against  his  employers ;  because,  payment  to  him 
would  be  sufficient,  and  because  he  has  the  care  of  con- 
ducting the  business.  So,  on  the  same  principle,  an  ad- 
mission by  him  as  to  the  party  to  whom  credit  has  been 
given,  is  receivable ;  because,  having  the  management  of 
the  business,  he  has  also  a  discretionary  power  to  whom  he 
will  give  or  refuse  credit  Common  sense  requires,  that  if 
parties  choose  to  trust  a  clerk  with  the  management  of  their 
business,  they  must  be  bound  by  the  admissions,  which  in 
the  course  of  carrying  on  that  business,  he  makes  to  third 
parties.  But,  it  is  said,  that  any  admission  of  this  kind 
cannot  affect  a  bygone  transaction,  and  a  partner  who  had 


(a)  In  Michaelmas  Term. 

(6)  This  point  was  virtually 
given  up  on  the  argument;  as 
upon  production  of  the  sheriff's 


notes  the  alleged  misdirection  did 
not  appear  in  his  summing  up. 

Cc)  This  point  depended  on  the 
success  of  the  first. 
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retired  from  the  business  before  it  was  made.  The  answer 
is,  that  this  is  a  statement  of  an  existing  account;  and  that 
an  outgoing  partner  leaves  behind  him  an  implied  authority 
to  the  other  partners  to  manage  the  business ;  and  if  so,  that 
authority  must  in  the  end  devolve  upon  the  managing 
clerk.  There  is  this  further  circumstance  here,  that  the 
defendant  put  in  evidence  a  bill  given  by  Floyd  to  the 
plaintifis,  and  renewed  by  Tunley  and  Simpson ;  thus  re- 
cognizing, on  the  part  of  the  firm,  the  arrangement  entered 
into  by  Simpson  on  their  behalf. 


Lushy  in  support  of  the  rule.  This  was  not  such  an  ad- 
mission, as  it  was  within  the  province  of  a  clerk,  although 
managing  the  business,  to  make.  Even  were  it  clear  that 
a  managing  clerk  could  make  an  admission,  with  reference 
to  whom  credit  was  given  by  him  in  the  course  of  managing 
the  business ;  he  could  not,  it  is  submitted,  make  an  admis- 
sion as  to  whom  credit  had  been  given,  before  he  entered 
the  business;  as  in  the  present  case.  There  may  be  an 
implied  authority  by  a  partner  who  retires  to  the  remaining 
partner,  to  collect  the  debts  and  wind  up  the  general  affairs 
of  the  concern ;  but  there  can  be  no  authority  presumed  to 
make  admissions  destructive  of  his  right  to  recover.  The 
admission  here  is  not  strictly  in  the  necessary  conduct  of 
the  business ;  Garth  v.  Hmoard  (a).  A  recognition  of  the 
admission  by  Tunley  might  possibly  render  it  binding; 
Wood  V.  Braddick  (i) ;  Catt  v.  Howard  (c)  ;  but  here  no 
evidence  of  any  recognition  has  been  given.  The  renewal 
of  the  bill  of  Floyd  may  have  been  quite  independent  of 
any  agreement  of  Simpson's. 

Cur,  adv.  vulL 

WiGHTBiAN,  J. — This  was  a  motion  for  a  new  trial,  in  a 
case  tried  at  the  Sheriff's  Court  in  London,  and  in  which 


(a)  1  M.  &  Scott,  628;    See 
S.  C.  8  Bing.  451. 


{h)  I  Taunt.  104. 
(c)  3  Stark.  N.  P.  3. 
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a  verdict  had  passed  for  the  defendant.  The  grounds  upon 
which  the  application  was  made  were  ;  first,  that  a  certain 
letter,  written  by  a  person  of  the  name  of  Simpson,  had 
been  improperly  received  in  evidence ;  secondly,  that  the 
Judge  had  misdirected  the  jury ;  and  thirdly,  that  the  ver- 
dict was  against  evidence.  With  respect  to  the  second 
objection,  I  do  not  see  upon  the  Judge's  notes  any  founda- 
tion for  it  As  regards  the  third  ground,  it  depends  upon 
the  validity  of  the  first  objection ;  for  if  the  letter  of  Simp- 
son were  properly  receivable  in  evidence,  it  is  impossible  to 
say  that  there  was  not  sufficient  evidence  to  warrant  the 
jury  in  finding  a  verdict  for  the  defendant  The  case  will, 
therefore,  resolve  itself  into  a  consideration  of  the  first 
ground  of  objection,  which  I  am  of  opinion  must  prevail. 
It  appears  that  the  letter  in  question  was  written  by  Simp- 
son, who  at  the  time  of  writing  it  was  a  partner  of  the 
plaintifii  Tunley;  but  it  has  been  conceded  upon  the 
argument,  and  I  think  rightly,  that  the  case  cannot  be  put 
higher  than  by  treating  him  as  the  clerk  of  Tunley,  and 
that  the  &ct  of  his  being  a  partner  may  be  wholly  rejected, 
as  not  affecting  the  present  question.  Now  when  the  cause 
of  action  accrued,  Simpson  was  not  the  partner  of  the 
plaintiffs,  nor  is  there  any  evidence  that  he  was  in  any  way 
connected  with  them ;  and  the  only  question  is,  whether 
he  can  bind  them  by  an  admission  made  afler  his  entry 
into  partnership  with  Tunley,  regarding  a  transaction  which 
took  place  prior  to  that  time.  In  order  to  make  a  decla- 
ration by  one  party  binding  on  another,  it  is  necessary  to 
shew  that  the  person  was  authorized,  either  generally  in 
carrying  on  the  business,  or  with  reference  to  the  par- 
ticular transaction.  In  the  present  instance,  however,  I 
do  not  find  any  evidence  of  such  authority  from  Tunley  to 
Simpson,  with  regard  to  this  particular  transaction,  or  any 
evidence  by  which  such  an  implication  should  necessarily 
arise  from  the  situation  of  clerk  or  partner ;  and  no  case 
has  been  cited  which  would  shew  that  he  could  bind  the 
plaintiffs,  either  as  clerk  or  partner,  without  such  proof 


1845. 
^^ — V ' 

and  Another 

V, 

Etanb. 
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^^ZT^'^  question  was  not  properly  received  in  evidence,  and  the 

and  Another    ride  for  a  new  trial  must  consequently  be  made  absolute. 

tr. 
Evans. 

Rule  absolute. 


TbesUt. 
48  Geo.  3, 
c.  123,  s.  1, 
applies  to  a 
defendant  in 
custody  for 
the  costs  and 
damages  in 
an  action  of 
ejectment 


Doe  dem.  Stmons  v.  Price. 

\jrIFFORD  moved  to  discharge  the  defendant  out  of 
custody,  under  the  48  Geo.  3,  c.  123,  s.  1. 

i?ar5^(?tr.  shewed  cause  in  the  first  instance.  The  ques- 
tion is,  the  defendant  being  in  custody  for  the  costs  and  Is, 
damages  in  the  above  action,  whether  the  statute  applies  to 
actions  of  ejectment  In  Doe  v.  Reynolds  (a),  the  Court  of 
Queen's  Bench  held  it  did  not;  and  that  case  was  very 
fully  argued.  It  is  true  that  since  then,  the  Courts  of 
Exchequer  and  Common  Pleas  have  held,  in  the  cases  of 
Doe  dem.  Threlfall  v.  Ward{b\  and  Doe  dem.  Daffey  v. 
Sinclair (c),  that  it  does;  and  in  the  latter  case,  it  appears 
the  contrary  decision  of  the  Court  of  Queen's  Bench  was 
brought  before  the  notice  of  the  Court  It  is  submitted, 
however,  that  the  decision  of  the  Queen's  Bench  is  that 
entitled  to  most  weight :  as  it  is  manifest  that  no  damages 
are  sought  to  be  recovered  in  the  action  of  ejectment,  the 
remedy  being  by  subsequent  action  of  trespass  for  mesne 
profits. 


WiGHTMAN,  J. — The  damages  given  to  the  plaintiff  in 
ejectment,  are  for  the  loss  of  his  term.  Whether  they  are 
assessed  at  a  shilling,  or  at  20^,  it  is  the  same  in  principle. 
The  prisoner  is  entitled  to  his  discharge. 


(a)  10  B.  &C.  481. 
(6)  2  M.&W.  65;  See  S.  C. 
turn.  Doe  dem.  ThreUford  v.  Ward, 


Rule  accordingly. 


5  Dowl.  290. 

(c)  3  BioK.  N.  C.  778 ;    See 
S.  C.  4  Scott,  477 ;  5  Dowl.  6X5. 
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In  re  Philip  Heward. 

\yOOKEy  JP.,  applied  for  a  rule,  calling  on  the  Com- 
missioners of  Excise  to  shew  cause  why  a  mandamus  should 
not  issue,  directing  them  to  pay  over  to  the  official  assignee 
of  Philip  Heward,  a  sum  of  40i^,  out  of  a  pension  payable 
to  him;  pursuant  to  an  order  of  the  Court  for  the  Relief  of 
Insolvent  Debtors.  It  appeared,  that  Heward  had  petitioned 
the  Insolvent  Court  for  his  dischai^ge ;  but  had  been  op- 
posed ;  and  that  the  Court  had  made  an  order  under  the 
1  &  2  Vict  c  110,  8.  fi6  (a),  for  the  payment  of  40i 


(fl)  Sect  56.  "That  nothing  in 
this  act  contained  shall  extend  to 
entitle  the  assignee  or  assignees 
of  the  estate  and  effects  of  any 
SQch  prisoner,  being  or  having 
been  an  officer  of  the  army  or 
navy,  or  an  officer  or  clerk,  or 
otherwise  employed  or  engaged 
in  the  service  of  her  Majesty,  in 
the  customs  or  excise,  or  any  civil 
office,  or  other  department  what- 
soever, or  being  or  having  been 
in  the  naval  or  military  service  of 
the  East  India  Company,  or  an 
officer  or  clerk,  or  otherwise  em- 
ployed or  engaged  in  the  service 
of  the  Court  of  Directors  of  the 
said  company,  or  being  otherwise 
in  the  enjoyment  of  any  pension 
whatever  under  any  department 
of  her  Majesty's  government,  or 
from  the  said  Court  of  Directors, 
to  the  pay,  half  pay,  salary,  emo- 
luments or  pension  of  any  such 
prisoner,  for  the  purposes  of  this 
act :  Provided  always,  that  it  shall 
be  lawful  for  the  said  Court  to 
order  such  portion  of  the  pay, 
half  pay,  salary,  emoluments,  or 
pension  of  any  such    prisoner, 

VOL.  n.  c  c 


as  on  communication  from  the 
said  Court  to  the  secretary  at 
war,  or  the  lords  commissioners 
of  the  Admiralty,  or  the  com- 
missioners of  the  customs  or 
excise,  or  the  chief  officer  of  the 
department  to  which  such  pri- 
soner may  belong  or  have  be- 
longed, or  under  which  such  pay, 
half  pay,  salary,  emoluments,  or 
pension  may  be  enjoyed  by  such 
prisoner,  or  the  said  Court  of 
Directors,  he  or  they  may  re- 
spectively, under  his  or  their 
hands,  or  under  the  hand  of  his 
or  their  chief  secretary,  or  other 
chief  officer  for  the  time  being, 
consent  to  in  writing,  to  be  paid 
to  such  assignee  or  assignees,  in 
order  that  the  same  may  be  ap- 
plied in  payment  of  the  debts  of 
such  prisoner;  and  such  order 
and  consent  being  lodged  in  the 
office  of  her  Majestjr's  paymaster 
general,  or  of  the  secretary  of  the 
said  Court  of  Directors,  or  of  any 
other  officer  or  person  appointed 
to  pay  or  paying  any  such  pay, 
half  pay,  salary,  emoluments,  or 
pension,  such  portion  of  the  said 
C  D.  &  L. 


Where  the 
Court  for 
the  relief  of 
Insolvent 
Dehton,  nndcr 
the  56th  sect, 
of  I  &  3  Vict. 
Clio,  had 
made  an  order 
for  the  payment 
of  a  certain 
portion  of  an 
inaol  vent's 
pension  to  his 
assignees,  and 
had  required 
the  commis- 
sioners of 
eieise,by 
whom  it  was 
payable,  to 
consent  to  sach 
order,  who  had 
refused  to  do 
so.  This  Court 
declined  to 
Ltaman- 
lus  to  the 
commissioners 
of  excise, 
compelling 
their  consent. 
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1845.  a-year  out  of  a  pension  of  superannnadon  which  he  received 
^^l^^"^^  from  the  Board  of  Excise.  Application  had  been  made  to 
Hewaeo.  the  Commissioners  of  Excise  to  consent  to  this  order ;  but 
the  only  answer  that  had  been  received  was,  that  the  re- 
quest could  not  be  granted.  It  is  submitted,  that  although 
the  insolvent  himself  could  not  assign  his  pension,  and 
although  it  does  not  vest  by  virtue  of  the  act  of  Parliament, 
in  the  assignees  of  the  insolvent's  estate ;  yet  that  the  in- 
tention of  the  66th  section  must  be,  to  give  the  Insolvent 
Commissioners  power  over  a  portion  of  an  insolvent's 
pension ;  unless  the  public  board  paying  it,  can  shew  cause 
to  the  contrary.  The  words  of  the  56th  section  are,  '^  such 
portion  of  the  pay,"  &c.,  "  as  such  public  board,"  &c., 
*^  may  consent  to,"  &c.  The  Court  will  construe  those 
words  to  mean,  that  the  Commissioners  of  Excise  are 
bound  to  ^ve  their  consent  to  the  order  of  the  Insolvent 
Court,  unless  they  can  assign  some  reasonable  ground  tor 
refusing. 

WiLLiAKS,  J. — It  is  admitted,  that  the  insolvent  himself 
could  not  assign  this  pension,  and  that  it  does  not  pass,  as 
part  of  the  insolvent's  estate,  to  his  assignees;  but  it  is 
said,  that  under  the  56th  section,  the  Insolvent  Court  may 
order  a  portion  of  it  to  be  paid,  and  that  the  Commissioners 
of  Excise  are  bound  to  consent  to  that  order,  unless  they 
can  shew  some  reasonable  ground  for  refusal  It  appears 
to  me,  however,  that  the  words  of  that  section  give  the 
Commissioners  of  Excise  a  discretionary  power  to  confer 
or  withhold  their  consent  I  have,  therefore,  great  diffi- 
culty in  granting  a  mandamus,  compelling  them  to  do  an 
act,  in  which  the  statute  says  they  are  to  have  a  discretion. 
It  seems  to  me  to  be  at  least  a  case  of  novelty,  and  of  great 
doubt;  and,  therefore,  I  must  refuse  a  rule. 

Rule  refused. 

pay,  half  pay,  salary,  emoluments  be  paid  to  the  said  assignee  or 
or  pension  as  shall  be  specified  assignees,  until  the  said  Cotut 
in  such  order  and  consent,  shall     shall  make  order  to  the  contrary." 


HILARY   TERM,   8    VICT.  765 

1845. 


Pitcher  v.  King. 

J.  HIS  was  a  motion  for  an  attachment  against  a  witness  In  order  to 

of  the  name  of  WiUiam  Walker,  for  not  appearing,  pursuant  attachment 

to  a  writ  of  subpcena,  in  the  above  cause.  J^^*the 

The  affidavits  on  which  the  rule  had  been  obtfuned,  original  writ 

of  tubpcBna 

Stated  a  service  of  a  copy  of  the  writ  of  subpoena  on  mmt  be  shewn 

Walker,  on  the  morning  of  the  trial  in  Court,  and  that  the  Sbe^rri^of 

original  had,  at  the  time  of  service,  been  shewn  to  him,  *^^2ethe 

and  ten  shillings  given  to  him  as  conduct  money.     That  witness,  a 

Walker  stated  that  he  would  be  obliged  to  leave  the  Court  derktoan 

for  a  short  time,  as  he  had  to  settle  with  the  witnesses  in  J^™with*a 

a  cause  which  had  lust  been  tried ;  but  that  he  would  be  subpoena  in 

.     .  .     .      Court  about 

back  in  time  for  the  plaintiff  *8  cause.  That  the  plaintiff  an  hour  before 
cautioned  him  against  being  too  late.  That  the  cause  on!  and  whilst 
came  on  for  trial,  and  it  became  necessary  to  prove  that  a  !*®  ^^£^^^' 
copy  of  the  judgment,  which  the  plaintiff  offered  in  evi-  winding  up  of 

a  cause  in 

dence,  was  a  correct  copy;   and  that  Walker,  who  had  which  he  was 
examined  it  with  the  original,  was  then  called  on  his  sub-  ^^^Irtood 
poena,  and  not  appearing,  the  plaintiff  was  obliged  to  next  but  one 
submit  to  be  nonsuited.  before  the 

The  affidavit  of  Walker,  in  opposition  to  the  motion,  ^l^Ji^. 
shewed  that  he  was  managing  clerk  to  an  attorney  of  the  S^^  *^*i 
name  of  Strick,  and  was  in  attendance  at  Westminster,  on  a  sufficient 
the  day  in  question,  conducting  a  cause  which  stood  next  warrant  the 
but  one  in  the  list  before  the  above-named  cause.     That  fJ^^enT 
immediately  after  the  trial  of  the  cause  which  he  was  so 
conducting,  and  about  a  quarter  before  eleven  o'clock,  the 
plaintiff  came  up  to  him,  and  handed  him  a  wafered  cover 
or  envelope,  saying,  *^  Be  careful  how  you  open  it,  because 
there  is  something  in  it."     That  the  envelope  contained  a 
half  sovereign ;  together  with  a  paper,  partly  printed  and 
partly  written,  of  which  the  following  is  a  copy:  — 

c  c  c  2 
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1845.  "  Victoria  (a),  by  the  grace  of  God,  of  the  United  King- 

dom of  Great  Britain  and  Ireland  Queen  (a),  defender  of 
the  faith.  To  William  Henry  Walker,  (and  others,)  greet- 
ing. We  command  you,  and  every  of  you,  that  all  other 
tilings  set  aside,  and  ceasing  every  excuse,  you,  and  every 
of  you,  be  and  appear  in  your  proper  persons,  before 
Thomas,  Lord  Denman,  our  Chief  Justice  assigned  to  hold 
pleas  in  our  Court,  before  us,  at  Westminster  Hall,  in  the 
county  of  Middlesex,  on  Tuesday,  the  26  th  day  of  Novem- 
ber, 1844,  by  half-past  nine  o'clock  in  the  morning  of  the 
same  day,  and  so  on  from  day  to  day  until  this  catue  is 
tried  (ft),  to  testify  the  truth,  according  to  your  knowledge, 
in  a  certain  action,  now  in  our  Court  before  us,  at  West* 
minster,  depending  between  Augustus  Edward  Pitcher, 
plaintiff,  and  John  James  King,  Esq.,  defendant,  of  a  plea 
of  trespass  on  the  case,  on  the  part  of  the  plaintiff;  and  at 
the  aforesaid  day,  by  a  jury  of  the  country,  between  the 
parties  aforesaid,  of  the  plea  aforesaid,  to  be  tried ;  and  this 
you,  nor  any  of  you,  shall  in  no  wise  omit,  under  the 
penalty  upon  every  one  of  you,  of  one  hundred  pounds. 
Witness,  Thomas,  Lord  Denman,  at  Westminster,  the 
twenty-third  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-four. 

"  OS*  Mr.  W.  H.  Walker.  To  be  in  Court,  at  West- 
minster Hall,  at  half-past  nine  o'clock  in  the  morning,  on 
the  29th  day  of  November,  1844." 

That  no  ori^al  writ  of  subpoena  was  at  that,  or  at  any 
time  shewn  to  him.  That  he  went  out  of  the  Court  for 
the  purpose  of  paying  the  witnesses  in  the  cause  which  he 
had  been  conducting;  and,  at  the  time,  mentioned  to  the 
plaintiff  that  he  was  going  so  to  do,  who  made  no  objection. 
That  he  used  his  utmost  diligence  in  getting  back  to  the 

(a)  These  words  in  italics  were         (&)  These  words  in  italics  weiv 

written  in  ink  over  the  printed  iDterlined,  and  the  printed  words 

words   *•  William  the  Fourth/'  "  then  and  there"  struck  out. 
"  King." 
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Court,  which  he  did  at  a  little  before  twelve  o'clock ;  when       1845. 

he  found  that  the  cause  had  been  called  on  in  the  mean-    ^^C"^ 

rrrcHEE 

time,  and  the  plaintiff  nonsuited.     That  he  both  wished  »* 

and  intended  to  obey  the  subpoena;  and  had  not  the 
slightest  idea  of  wilfully  absenting  himsel£  That  the 
examination  of  the  copy  judgment  with  the  original, 
occurred  in  the  year  1839,  when  he  was  an  articled  clerk 
with  his  uncle,  who  then  acted  as  the  agent  of  the  plain- 
tiff; and  that  he  had  not  any  recollection  of  having  com- 
pared them.  That  the  defendant's  attorney  had  admitted 
the  office  copy  of  the  judgment  under  a  Judge's  order; 
and  that,  therefore,  he  could  not  have  been  a  necessaiy 
witness  to  prove  that  it  was  a  correct  copy.  There  was 
also  an  affidavit  by  Strick,  confirming  Walker's  affidavit  in 
some  parts. 

Flatt  shewed  cause.  It  is  submitted,  that  this  is  not  a 
case  in  which  the  Court  will  grant  an  attachment.  Such  a 
proceeding  as  the  present  is  strictissimi  juris,  and  the  Court 
will  demand  that  every  requisite  formality  be  complied 
with.  Here  the  alleged  service  was  too  late.  There  was 
no  original  writ  shewn.  The  copy  served  was  full  of  gross 
errors.  In  the  body  of  it  the  witness  is  desired  to  attend 
on  "  Tuesday,  the  26th  of  November,"  instead  of  "  Thurs- 
day, the  29th  of  November."  The  attendance  is  to  be  at 
half-past  nine  in  the  morning;  and  the  service  is  not  till  a 
little  before  eleven  o'clocL  The  witness  is  called  **  William 
Henry  Walker,"  and  his  real  name  is  "  William  Walker." 
It  is  directed  to  him,  ''and  others,**  which  shews  it  cannot 
be  a  copy  of  the  original  writ  of  subpoena,  on  which  this 
motion  is  founded. 

W.  H.  Watsany  in  support  of  the  rule.  The  witness  was 
served  in  sufficient  time.  He  does  not  pretend  to  say  he 
could  not  attend  by  reason  of  the  lateness  of  the  service ; 
but  attempts  to  excuse  his  absence  on  the  ground  that  he 
thought  he  should  be  back  in  time.     All  that  is  required 
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^* 


1845.        iSf  that  the  witness  should  have  a  reasonable  time  to  enable 
p  N^""^    him  to  get  to  the  Court.     Here  he  was  in  the  Court,  and, 
«.  therefore,  could  clearly  have  attended.     It  is  not  necessary 

that  the  copy  should  state  who  the  other  witnesses  were. 
That  is  immaterial  matter,  as  far  as  this  witness  was  con- 
cerned. The  objection  that  this  subpoena  was  served  after 
the  hour  named  for  attendance,  is  immaterial;  as  the 
witness  was  bound  to  attend  from  day  to  day,  till  the 
cause  came  on  for  trial. 

Cwr.  ado*  vulL 


Williams,  J. — This  was  a  motion  for  an  attachment 
against  a  witness  of  the  name  of  William  Walker,  for  not 
appealing  as  a  witness  in  the  above  cause ;  whereby  the 
plaintiff,  as  he  alleges,  was  obliged  to  submit  to  be  non- 
suited. There  are  many  reasons,  however,  why  I  should 
hesitate  to  grant  this  motion.  I  have  looked  at  the  original 
writ  of  subpoena  which  has  been  handed  to  me,  and  one 
more  full  of  errors,  erasures,  and  interUneations,  I  certainly 
never  saw,  and  the  same  remark  applies  to  the  copy  which 
has  been  served.  Before  a  party  comes  to  the  Court  to 
ask  for  an  attachment  in  a  case  of  this  nature,  he  should 
satisfy  the  Court  that  the  process,  upon  the  contempt  of 
which  he  means  to  found  his  motion,  has  been  clear,  dis- 
tinct, and  unexceptionable.  I  should  also  feel  some  doubt 
whether  the  service  which  has  been  here  effected  has  been 
reasonable  in  point  of  time ;  for  though  I  can  imagine  that 
where  a  party  is  merely  sitting  in  Court  as  a  spectator, 
such  a  service  might  be  sufficient ;  yet  I  am  by  no  means 
clear,  that  when  he  is  engaged  in  winding  up  a  case  in 
which  he  has  been  up  till  that  moment  employed,  that 
serving  him  then  with  a  subpoena,  requiring  immediate 
attendance,  would  be  sufficient,  in  a  motion  of  this  nature. 
But  it  is  not  necessary  I  should  give  any  decision  on  these 
points ;  for,  on  taking  the  affidavits  together,  I  am  satisfied 
that,  in  this  case,  there  has  been  no  exhibition  of  the 
original  writ  of  subpoena  to  the  witness.    In  order  to  bring  a 
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party  into  contempt  for  disobeying  a  subpoena,  the  original  1845. 
writ  should  be  shewn  to  the  party  at  the  time  of  service. 
This  rule  iias  always  been  acted  on  in  such  applioitions. 
There  is  a  case  of  fFadsworth  v.  Marshall  (a\  in  which,  as 
counsel,  I  made  precisely  the  same  objection;  and  Mr. 
Baron  Bayley^  who  was  pre-eminent  as  an  authority  in 
matters  of  practice,  was  clearly  of  opinion  that  the  original 
should  have  been  shewn  to  the  witness.  To  the  same 
effect  is  the  case  of  Jacob  v.  Hungate  (ft),  and  many  other 
cases.  As,  therefore,  I  think  there  was  no  exhibition  of 
the  original,  in  this  case,  to  the  witness,  the  rule  must  be 
discharged 

Rule  discharged. 

(a)  1  Cr.  &  M.  87.  (6)  3  Dowl.  456. 


Smith  and  Another  v.  Lobd. 

XJEBT.     The  declaration  was  on  a  promissory  note  in  Tho  statement 
the  common  form:— that  the  defendant,  on  the  23rd  day  !f„*l^^"^^ 

'  ■'    on  a  promissory 

of  February,  a.  d.  1844,  made  his  promissoiy  note  in  writing,  note,  that  tho 
and  thereby  promised  to  pay  to  the  plaintifis,  24/.  on  demand,  a  certain  day, 
and  then  delivered  the  same  to  the  plaintiffs,  and  thereby  missory"  ot^ 
undertook  and  agreed  to  pay  them  the  same  according  to  ^J[^°*^*  ^ 
the  tenor  and  effect  thereof:  with  a  count  on  an  account  th^t  the  note 
stated.    The  defendant  pleaded,  to  the  first  count,  that  he  that  day. 
did  not  make  the  promissory  note,  and  to  the  second,  the  requi^roo? 
general  issue.     He  also  pleaded  payment  and  set-off  to  the  *****  !^'«*® 
whole  declaration.      The    trial    took    place    before    the  made  on  the 
assessor  of  the  sheriff  of  Lancashire,  and  the  promissory     ^  ***" 
note  was    produced    in    evidence.      From    tho    learned 
assessor's  notes,  it  appeared  that  the  '*  note  produced  was 
dated  23rd  of  February  1841.     The  note  was  set  forth  in 
tbe  declaration  as  dated  23rd  of  February  1844."    The 
plaintiffs'  advocate  applied  to  have  the  record  amended, 
but  the  act  of  Parliament  not  being  then  referred  to,  the 
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1845.        learned  assessor  doubted  whether  he  had  power  to  make 

Smith        ^®  amendment ;  but  expressed  his  opinion  that  if  he  had, 

and  Another    the  case  was  a  proper  one  for  its  exercise.     The  learned 

Ix>RD.        assessor  accordingly  nonsuited  the  plaintiflfs,  on  the  ground 

of  the  variance,  reserving  to  them  leave  to  apply  to  the 

Court  above,  to  have  the  nonsuit  set  aside,  if  the  Court 

should  think  the  amendment  ought  to  have  been  made ; 

and,  instead  thereof,  to  enter  a  verdict  for  the  plaintiffi  for 

12/.,  the  balance  claimed  on  the  note  (a). 
A  rule  nisi  having  accordingly  been  obtained  to  set  aside 

the  nonsuit,  and  to  enter  a  verdict  for  the  plaintifis  for  the 

amount  claimed. 

Athertan^  shewed  cause.  The  assessor  acted  rightly  in 
nonsuiting  the  plaintifis.  The  variance  was  a  material  one. 
Under  the  old  form  of  pleading,  the  plaintifis  would  have 
declared  upon  the  note  as  being  made  on  a  certain  day, 
and  bearing  date  a  certain  day;  and  although  it  would 
have  been  immaterial,  according  to  the  case  of  Caxon  v. 
Lyon  {b)y  if  there  had  been  a  variance  between  the  day  on 
which  it  was  stated  to  be,  and  that  on  which  it  really  was 
made ;  it  would  not  be  so  with  respect  to  the  statement  of 
the  day  on  which  it  bore  date ;  Arum,  (c) ;  Beckett  and  Others 
V.  Dutton{d).  The  form  given,  under  the  New  Rules, 
must  be  taken  to  include  all  that  was  necessary  to  be 
alleged  in  the  old  form ;  and,  therefore,  the  day  now  given, 
must  be  taken  to  include  both  the  day  on  which  it  bears 
date,  as  well  as  the  day  on  which  it  is  made.  [  Wight^ 
marly  J. — Was  it  necessary,  under  the  old  form  of  pleading, 
to  allege  when  the  note  bore  date  ?  It  used  to  be  not  an 
uncommon  practice  to  omit  it  as  immaterial.  In  Ckitt,  on  Bills, 
p.  563,  9th  ecLf  it  is  said,  '^  With  respect  to  time,  if  it  be 
alleged  in  the  declaration,  that  defendant  on  such  a  day 

(a)  It  did  not  appear  that  the         (c)  2  Campb.  308. 

consent  of  the  parties  had  been         (rf)  7  M.  &  W.  157 ;  See  S.  C. 
obtained  to  this  arrangement.  8  Dowl.  865. 

(b)  3  Campb.  307,  n. 
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(without  laying  it  under  a  videlicet)  drew  a  bill  of  exchange,        1 845. 

without  alleging  it  bore  date  on  that  day,  a  mistake  of  the    ^J^J^^^^ 

day  will  not  be  material,  but  if  the  words  *  bearing  date  the    •"d  Another 

same  day  and  year  aforesaid,  be  inserted,  then  a  variance       Loaa 

would  be  fatal.*^     That  is  there  stated  on  the  authority  of 

the  case  of  Caxon  v.  Lyon  (a).  If  the  view  now  submitted  be 

correct,  and  the  variance  a  material  one ;  although  it  might 

have  been  amended  at  the  trial,  under  the  3  &  4  Wm.  4, 

c.  42,  8.  23,  the  Court  has  now  no  power  to  do  so.     The 

23rd  section,  which  gives  the  power  of  amendment  in  cases 

of  variance,  clearly  refers  only  to  the  exercise  of  that  power 

at  the  time  of  the  triaL    The  learned  assessor  should  either 

have  allowed  the  amendment  at  the  trial,  and  left  it  to  the 

defendant  to  question  the  propriety  of  it;  or  directed  the 

jury  to  find  the  facts  specially ;  upon  which  the  Court,  by 

sect  24,  would  have  had  the  power  to  give  the  judgment 

upon  the  merits,  notwithstanding  the  variance.    As  to  the 

terms  of  the  present  rule,  it  is  clear  that  the  assessor  had  no 

right  to  reserve  leave  for  the  plaintifis  to  enter  a  verdict, 

without  the  consent  of  the  parties. 

Cobbett,  J.  P.  The  case  of  Caxon  v.  Lyon^  is  pre- 
cisely in  point,  and  shews  that  where  a  declaration  is  drawn 
in  this  form,  it  is  not  necessary  that  the  date  of  the  bill 
should  correspond  with  the  date  on  which  it  is  stated  to  be 
made  in  the  declaration. 

WioHTMAN,  J. — According  to  a  case  of  De  la  Courtier  v. 
Bellamy  (b\  where  the  date  of  the  bill  of  exchange  is 
omitted  in  a  declaration,  the  Court  will  intend  the  date  of 
the  drawing  to  be  the  date  of  the  bill  That  shews  that 
the  omission  of  the  date  which  it  bears  is  not  demurrable. 
Then  according  to  the  case  of  Coxon  v.  Lyon^  the  variance 
between  the  day  on  which  it  is  stated  to  be  drawn,  and 
that  on  which  it  really  is  drawn,  is  immaterial.     Had  this 

(a)  2  Carapb.  307,  n.  (6)  2  Show.  422. 
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1845.       objection,  therefore,  arisen  under  the  old  forms  of  plead- 

^"T*^''  ing,  I  should  have  been  incUned  to  treat  it  as  unimportant. 

and  Another    I  will,  however,  take  time  to  consider  whether  the  New 

Lord.        Rules  have  in  any  way  altered  the  effect  of  the  statement  of 

the  date* 

Cur.  ad.  vulL 

WiGHTMAK,  J. — This  was  an  application  to  set  aside  anon* 
suit  in  a  cause  which  had  been  tried  before  the  assessor  of  the 
sheriff  of  Lancashire,  and  to  enter  a  verdict  instead  for  the 
plaintifb  for  the  amount  claimed,  pursuant  to  leave  reserved 
at  the  trial  The  rule  will  be  absolute,  not  in  the  form  in  which 
it  is  sought  to  be  obtained,  but  for  a  new  trial  It  is  not 
necessary  that  I  should  consider  whether  the  form  prescribed 
by  the  New  Rules  must  be  strictly  supported  by  the 
evidence,  as  to  the  day  on  which  it  is  stated  that  the  note 
is  made ;  because  the  learned  assessor  seems  to  have  fidlen 
into  a  mistake  when  he  states  that  the  note  was  set  forth 
in  the  declaration  as  dated  on  a  particular  day.  The  form 
used  here,  is  that  given  by  the  New  Rules,  in  ah  action 
against  the  maker  of  a  promissory  note,  and  does  not  state 
the  note  as  bearing  date  upon  any  day,  but  merely  that 
the  defendant  made  it  upon  such  a  day.  The  learned 
assessor,  without  requiring  any  evidence  to  be  given  as  to 
the  day  upon  which  the  note  was  made,  held  the  state* 
ment  in  the  declaration  as  giving  a  date  to  the  note.  Now 
the  case  of  Coxan  v.  Lyon  (a),  shews  that  the  statement 
that  a  bill  of  exchange  was  made  on  a  particular  day,  is 
not  a  material  averment,  and  that  it  would  be  supported 
by  proof  of  the  bill  having  been  made  on  a  different  day ; 
and  the  reason  given  is,  that  the  bill  may  have  been  made 
on  a  different  day  from  the  one  on  which  it  bears  date. 
That  case,  however,  occurred  before  the  New  Rules.  But 
the  question  there  raised,  does  not  arise  here ;  and  I  give 
no  opinion  whether,  since  the  New  Rules,  the  averment 

(a)  2  Campb.  307,  n. 
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that  the  note  is  made  on  a  particular  day,  requires  strict        1B45. 
proof;  for  that  point  has  not  been  raised  by  the  assessor.        Smith 
K  the  assessor  had  required  proof  to  that  effect  to  be  given,    "^  Another 
the  plaintifis  might  possibly  have  been  able  to  have  done  so.        Lord. 
The  date  might  have  been  true  as  stated  in  the  declaration ; 
although,  on  the  &ce  of  the  note,  the  date  appeared  to  be 
different.     The  case  must,  therefore,  go  down  for  a  new 
trial 

Rule  absolute  for  a  new  trial 


Major  v.  Salibburt. 

JtS  Y  indentures  of  lease  and  release,  dated  the  14th  and  The  plaintiff 
15th  days  of  October,    1830,  and  made  between  Mary  an  action* 
Robinson,  Winifred  Robinson,  and  Jane  Robinson,  of  the  SfJJ^JJjit  ^^ 
one  part ;  and  Thomas  Major,  the  elder,  and  Thomas  Major,  **>«  ^nt  «f 

certain  pre* 

the  younger,  (the  above-named  plaintiff,)  of  the  other  part;  mises  to  which 
certain  freehold  land  and  premises,  therein  described,  were  )^  entitled 
conveyed  and  assured  unto  the  use  of  the  said  Thomas  J^^j^^l^" 
Major,  the  elder,  and  the  plaintiff,  their  heirs  and  assigns,  eWcr,  also 

,  -         ,  claimed  the 

upon  certam  trusts  therein  mentioned,  for  the  benefit  of  same  premises. 

the  said  M.  R.,  W.  R.,  and  J.  R.,  during  their  joint  lives,  J" J?^*iLrao 

and  the  life  of  the  survivors  or  survivor  of  them ;  and  after  T."  tJ»<7««pon 

directed,  m 

the  decease  of  the  survivor,  then  upon  trust,  that  the  said  which  the 
Thomas  Major,  the  elder,  and  the  plaintiff,  or  the  survivor  tiff 


of  them,  or  the  heirs  or  assigns  of  such  survivor,  should,  ^^^^j^^ 
out  of  the  rents,  issues  and  profits  of  the  said  freehold  of  T.  Bl,  the 

elder,  were 

land  and  premises,  or  by  mortgaging  or  selling  the  same,  plaintiffik  The 

issue  was  found 

in  fayour  of 

the  executors.     Afterwards,  hr  an  indenture  of  lease  and  release,  made  between  the  plaintiff  of 

the  first  part,  the  children  of  T.  M.,  the  elder,  of  the  second  part,  and  the  executors  of  T.  Bf., 

the  elder,  of  the  third  part ;  after  reciting  yarious  transactions,  but  not  alluding  to  the  inter- 

§  leader  issue,  the  parties  thereto  of  the  second  and  third  parU  did  "  acquit,  release,  and  for  ever 
ischarge  the  plaintiff,  his  heirs,  &C.,  of  and  from  all  costs,  charges,  and  expenses,  which  they  or 
either  m  them  miffht  have  incurred,  in  and  about  the  matters  tiierein  particularly  mentioned  ^and 
referred  to,  and  also  of  and  fn)m  all  claims  and  demands,  which  they  the  said  parties  thereto  of 
the  second  and  third  parts  could  or  might  have,  or  claim  against  the  plaintiff  for  or  by  reason  or 
on  account  of  any  transaction  which  might  have  hitherto  taken  place  between  them,  or  any  or 
cither  of  them  :"  Neld^  that  these  words  did  not  extend  to  release  the  several  claim  for  costs  of 
the  interpleader  issue,  which  the  executors  of  T.  M.,  the  elder,  had  against  the  plaintiff 
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1845. 

»— %^ ' 

Major 

V. 

Sausbory. 


&C.9  levy  and  raise  such  sum  of  money  as  should  be  suffi- 
cient to  make  good  the  deficiency,  (if  any,)  of  the  per- 
sonal estate,  not  specifically  bequeathed,  of  the  survivor 
of  them,  the  said  M.  R.,  W.  R.,  and  J.  R.,  in  answering 
the  several  legacies  therein  referred  to,  being  certain 
legacies  mentioned  in  the  will  of  the  survivor  of  them,  the 
said  M.  R.,  W.  R.,  and  J.  R. ;  and  subject  and  without 
prejudice  to  the  raising  and  payment  of  such  sums  of 
money  for  the  purposes  aforesaid,  and  charged  and 
chargeable  therewith,  the  said  M.  R.,  W*  R.,  and  J.  R*, 
declared  and  agreed  that  the  said  lands,  hereditaments,  and 
premises  therein  comprised,  and  thereby  granted  and  re- 
leased, or  otherwise  assured,  or  intended  so  to  be,  with  the 
appurtenants,  should,  firom  and  immediately  after  the 
decease  of  the  survivor  of  them,  the  said  M.  R.,  W.  R^ 
and  J.  R.,  go,  remain,  and  be,  to  the  only  proper  use  and 
behoof  of  the  said  Thomas  Major,  the  elder,  and  the  plaintifl^ 
their  heirs  and  assigns  for  ever,  as  tenants  in  common,  and 
not  as  joint  tenants.  The  said  M.  R.,  W.  R.,  and  J.  R., 
did,  by  their  respective  mutual  wills,  dated  on  the  same 
day  as  the  release  above  named,  and  to  the  same  purport 
and  effect  as  each  other,  give  and  bequeath  certain  legacies, 
specific  and  otherwise,  as  therein  mentioned.  The  said 
W.  R.,  and  J.  R.,  died  previously  to  M.  R. ;  and  M.  R., 
by  a  codicil  to  her  will,  dated  in  April,  1839,  attempted  to 
revoke  and  make  void  the  above-mentioned  deeds  of  lease 
and  release,  and  the  mutual  wills  of  M.  R.,  W.  R.,  and  J.  R., 
by  disposing  of  the  whole  of  her  property  to  Thomas  Major, 
the  elder.  M.  R.  died  in  1842,  and  the  validity  of  the  codicil 
and  the  will  were  the  subject  of  a  suit  at  present  pending  in 
the  Ecclesiastical  Court,  between  the  next  of  kin  of  M.  R., 
the  executors  of  Thomas  Major,  the  elder,  and  the  plaintiff 
Thomas  Major,  the  elder,  died  in  the  month  of  July, 
1843;  and  by  his  will,  dated  in  the  previous  month  of 
June,  appointed  William  Major,  Harry  H.  P.  Major,  Sarah 
Major,  and  William  Alexander,  executors  and  trustees 
thereof     Under  his  will  the  plaintiff  took  no  beneficial 
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interest,  beyond  a  shilling.  The  present  action  was  brought  1 845. 
for  a  half-year's  rent,  due  at  Michaelmas,  1843,  from  the 
defendant,  who  was  the  occupier  of  the  land  and  premises 
mentioned  in  the  deeds  of  lease  and  release  of  October, 
1830.  A  claim  being  also  made  to  the  rent,  by  the 
executors  of  T.  Major,  an  interpleader  order  was  made, 
whereby  the  executors  were  directed  to  be  the  plaintifis, 
and  the  present  plaintiff,  the  defendant;  and  the  money 
(25/.)  was  paid  into  Court,  to  abide  the  event  The  issue 
was  tried  at  the  Berkshire  Spring  Assizes  for  1844,  and  a 
verdict  found  for  the  executors.  On  the  29th  of  March, 
the  phintiff  filed  a  bill  of  complaint  in  Chancery  against 
the  executors  of  T.  Major,  and  also  against  all  other  parties 
interested  under  the  will  of  T.  Major,  praying  for  an  in* 
junction  against  the  executors,  to  hinder  them  firom  further 
prosecuting  their  suit.  In  Easter  Term,  the  executors 
obtained  a  rule  nisi  for  the  payment  of  25/.  out  of  Court  to 
them,  and  for  the  costs  of  the  interpleader  rule,  and  issue. 
An  arrangement  was  then  made,  by  consent,  to  suspend 
all  further  proceedings  till  the  bill  for  an  injunction  could 
be  argued.  On  the  10th  of  April,  the  plaintiff  filed  another 
bill  of  complaint  against  the  trustees  under  his  mother^s 
marriage  settlement,  the  executors  of  T.  Major,  and  other 
parties  interested  in  the  will  of  T.  Major,  praying  that  the 
plaintiff's  interest,  under  his  mother's  marriage  settlement, 
should  be  declared  by  the  Court  of  Chancery.  Immediately 
after  such  bill  was  filed,  proposals  for  an  amicable  arrange- 
ment were  made ;  and,  finally,  a  deed  of  release  was  pre- 
pared and  executed,  on  the  24th  of  May,  1844,  between  the 
plaintiff,  of  the  first  part ;  Harry  H.  P.  Major,  Sarah  Major, 
John  P.  Major,  William  Major,  and  Clara  Major,  (who, 
together  with  the  plaintiff,  were  the  six  only  children  of 
T.  Major,  deceased,  and  Sarah  his  wife,)  of  the  second  part ; 
and  William  Major,  Harry  H.  P.  Major,  Sarah  Major, 
and  William  Alexander,  executors  of  T.  Major,  deceased, 
of  the  third  part.  It  recited,  that  the  said  T.  Major,  the 
elder,  had  bequeathed  to  the  plaintiff,  as  his  eldest  son. 
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1845.  and  heir  at  law,  one  shiiling,  in  lien  6f,  and  in  satisfaction 
o^  all  claims  and  demands  which  he  might  have  in  respect 
of  his  mother's  marriage  settlement,  and  also  in  lien  o^  and 
in  satisfiu^tion  o^  all  and  every  other  claim  and  demand 
which  the  plaintiff  could  or  might  have  against  the  fiee- 
hold  or  personal  property  of  the  sakl  T.  Major  the  elder; 
and  witnessed  that  he  the  plaintiff  did,  in  CQDsideratioa  rf 
the  sum  of  dOOL,  grants  bargain,  sell^  88^gn»  transfer,  and 
set  over  unto  the  said  parties  of  the  second  part,  all  that 
the  one-sixth  part  or  share  therein  mentioned;  and  fiir  the 
consideration  aforesaid,  he  the  plaintiff  did,  by  those  pre- 
sents, acquit,  release,  and  discharge  the  said  parties  thereto 
of  the  second  and  third  parts,  in  manner  therein  men- 
tioned, fiom  all  costs  incurred  by,  and  now  due,  and  owing 
to,  the  plaintiff,  and  all  actions,  suits,  accounts,  reckonings, 
claims  and  demands,  whatsoever,  of  him  the  plainti£^  under 
or  by  virtue  of,  or  for,  or  upon  account  or  in  respect  o^  the 
trusts  or  provisicms  contained  in  the  said  indenture  of 
settlement  of  the  25th  of  December,  1802,  and  otherwise 
as  therein  mentioned;  but  so,  nevertheless,  and  it  was 
thereby  expressly  provided,  declared  and  agreed,  that  the 
assignment  and  release  thereinbefore  contained,  should  not 
either  of  them  extend  to  or  affect,  or  in  any  manner  pre- 
judice the  right  or  title  which  the  plaintiff  claimed  to  have, 
or  be  entitled  to,  in  the  estate  and  effects  of  the  said  Mary 
Robinson,  Winifred  Robinson,  and  Jane  Robinson,  re- 
spectively deceased,  under  their  respective  wills,  or  any 
costs,  charges  or  expenses,  which  the  plaintiff  might  have 
been  put  to,  or  incurred  in  relation  thereto,  or  otherwise 
howsoever.  And  it  was  thereby  mutually  agreed,  by  and 
between  all  the  parties  thereto,  and  the  said  parties  thereto 
of  the  second  and  third  parts,  did  thereby  respectively 
declare  that,  inasmuch  as  the  plaintiff  had,  for  the  con- 
siderations aforesaid,  agreed  to  waive  for  ever,  all  and  every, 
or  any,  his  right,  title,  claim  and  interest,  (if  any,)  under  or 
by  virtue  of  the  respective  wills  of  the  said  Thomas  Migor, 
the  elder,  and  John  Pearce,  and  the  settlement  therein 
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referred  to ;  the  said  parties  thereto  of  the  second  and  third  1 845. 
parts  did  thereby  acquit,  release,  and  for  ever  discharge  the  Majoe 
plaintiff,  his  heirs^  executors,  administrators,  and  assigns,  of  ^' 

and  from  all  costs,  charges  and  expenses,  which  they  or 
either  of  them  might  have  incurred  in  and  about  the 
matters  therein  particularly  mentioned  and  referred  to,  and 
also  of  and  from  all  claims  and  demands,  which  they  the 
said  parties  thereto  of  the  second  and  third  parts  could  or 
might  have  or  claim  against  the  plaintiff,  fior,  or  by  reason 
or  on  account  of,  any  transaction  which  might  have 
hitherto  taken  place  between  them,  or  any  or  either  of 
them« 

On  the  part  of  the  plaintiff,  a  rule  having  been  ob- 
tained (a),  calling  on  the  executors  of  T.  Major,  the  elder, 
to  shew  cause  why  the  25L  should  not  be  paid  out  of 
Court  to  the  plaintiff,  together  infix  the  costs  of  the  present 
application : 

A  cross  rule  was  obtained  (a)  on  the  part  of  the  exe- 
cutors of  T.  Major,  the  elder,  reviving  the  rule  of  Easter 
Term,  1844,  and  calling  on  the  plaintiff  to  shew  cause  why 
the  25/.  should  not  be  paid  out  of  Court  to  the  executors, 
together  with  the  costs  of  the  interpleader  issue,  and  the 
costs  of  the  present  and  former  rules. 

Both  rules  now  coming  on  together, 

Talfourdy  Seijt,  and  Gray,  on  behalf  of  the  executors 
of  T.  Major,  the  elder.  The  question  in  this  case  will  turn 
upon  the  effect  of  the  deed  of  release  of  the  24th  of 
May,  1844.  The  executors  are  clearly  entided  to  the 
payment  of  the  25L  out  of  Court  to  them ;  for  that  sum  was 
paid  into  Court  to  abide  the  event  of  the  interpleader 
issue,  and  that  has  been  decided  in  fitvour  of  the  executors. 
It  clearly  is  not  included  in  the  proviso  by  which  the 
plaintiff  b  released  and  discharged  from  all  claims  and 

(a)  In  Michaelmat  Term. 
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1845.        demands  which  the  parties  of  the  second  and  third  parts 
MAJoa       *^  ^®  release   might  have  against  him.     This  is  not  a 
9'  demand   against  the  plaintiff,  but  a  demand  against  the 

tenant  for  his  rent,  to  which  the  Court  have  decided  the 
executors  are  entitled.  They  also  have  a  perfect  right  to 
the  costs  of  the  interpleader  rule  and  issue,  for  that  is  not 
released  by  the  proviso  in  the  deed.  There  is  nothing  in 
the  recitals  of  the  deed  to  lead  to  the  inference  that  these 
costs  were  intended  to  be  included.  Indeed,  the  releasing 
part  by  the  plaintiff,  expressly  excepts,  from  the  operation, 
of  the  deed,  the  property  of  Mary  Robinson  and  her 
sisters.  This  sum  of  money  results  from  that  property.. 
The  general  words  of  a  release  may  be  limited  by  the 
particular  matter  out  of  which  the  release  springs,  and  be 
restrained  by  a  particular  recital ;  Upton  t.  Upton  (a) ; 
Bamsden  v.  HyUon  (b) ;  Butcher  v.  Butcher  (c) ;  Payler  ▼• 
Homersham  (d) ;  Bain  v.  Cooper  {e) ;  Simons  v.  Johnson  (f)  ; 
Knight  v.  Cole{g).  Besides,  here  the  release  is  jointly 
from  the  parties  of  the  second  and  third  parts.  How  could 
the  parties  of  the  second  part  give  a  release  of  the  costs  of 
the  interpleader  rule  and  issue  to  which  they  had  no  claim? 
[Wightman^  J. — There  are  the  words  "or  any  or  either  of 
them.**]  Those  words  may  be  referred  to  the  demands, 
and  not  to  the  parties.  They  do  not  occur  in  the  releasing 
part,  but  merely  in  the  description  of  the  subject  matter 
released.  Joint  words  demand  to  be  construed  jointly. 
Com.  Dig.  tit  ''Obligation'' {Y.)\  Garlands. Noble  (A).  The 
effect  of  the  proviso  is  to  release  those  claims  in  which  all 
the  parties  are  jointly  interested ;  although  such  claims  may 
have  arisen  out  of  transactions  to  which  only  some  of  them 
were  parties.  There  is  still  this  further  answer  to  the  con- 
struction sought  to  be  put  upon  this  release,  that  it  is  not 

(fl)  1  Dowl.  400.  (<?)  9  M.  &  W.  701. 

(ft)  2  Vez.  304.  (/)  3  B.  &  Ad.  175. 

(c)  1  New  Rep.  113.  Kg)  1  Show.  150. 

ifi)  4  M.  ft  S.  423.  (A)  1  Moore,  187. 


UILART   TERM,   8   VICT. 

clear  how  these  parties  could  be  held  to  undertake  to 
release  a  claim  which  they  had  in  the  light  of  trustees 
for  other  parties. 

Hoggins  and  Lush  contriL  The  plaintiff,  by  this  deed, 
expressly  reserved  to  himself  the  right  to  any  costs  to 
which  he  had  been  put  by  matters  arising  out  of  the  claim 
to  the  Robinsons'  estate ;  and,  although  the  opposite  party 
must  thus  have  had  their  attention  expressly  directed  to  the 
subject,  they  made  no  similar  reservation.  The  words  of 
the  proviso  are  several  as  well  as  joint.  But  if  not,  this  is 
a  release  of  a  claim  in  which  all  are  interested;  for  if  the 
costs  are  payable  out  of  the  trust  estate,  it  will  be,  by  that 
amount,  diminished ;  and  the  parties  of  the  second  part, 
are  clearly  interested,  inasmuch  as  they  are  the  children  of 
T.  Major,  the  elder,  out  of  whose  estate  these  costs  will 
ultimately  have  to  come.  The  costs  of  the  interpleader 
rule  and  issue  do  not  follow  as  of  right  the  event  of  the 
issue ;  therefore  they  may  be  well  included  under  the  words 
"  claims  and  demands."  The  words  of  release  are  to  be 
taken  most  strongly  against  the  releasor. 

WiGHTMAN,  J. — ^In  this  case  the  plaintiff's  rule  must  be 
discharged,  and  the  rule  obtained  on  behalf  of  the  exe- 
cutors of  T.  Major,  the  elder,  made  absolute.  The  question 
is,  whether,  under  the  terms  of  this  deed  of  release,  the  costs 
of  the  interpleader  rule  and  issue,  were  or  were  not  included. 
The  words  are,  '^the  parties  thereto,  of  the  second  and 
third  parts,  do  hereby  acquit,  release,  and  for  ever  dis- 
charge the  plaintiff,  his  heirs,  executors,  administrators,  and 
assigns,  of  and  from  all  costs,  charges,  and  expenses  which 
they,  or  either  of  them,  may  have  incurred  in  and  about 
the  matters  herein  particularly  mentioned  and  referred  to, 
and  also  of  and  from  all  claims  and  demands,  which  they, 
the  said  parties  hereto,  of  the  second  and  third  parts  can 
or  may  have  or  claim  against  the  plaintiff  for  or  by  reason, 

yOL.   IL  "D  "D  "D  D.  &  L. 


V. 

Salubury. 


770  CASES  ON  ponrrs  of  fbacticb,  a  b. 

1845.       0r  0ti  account  of  any  transaction  whidi  may  hare  Utheito 
Majoe       taken  place  between  them,  or  any  or  either  of  them.^ 

It  seems  to  me,  that,  taking  the  recital  and  the  operative 
parts  of  this  deed  together,  these  costs  were  not  indnded 
in  those  released  to  the  plainti£  Unqoestionably,  if  the 
words  were  laige  enoogh  to  include  the  costs,!  shonkl  be  veiy 
unwilling  to  decide  that  they  were  not  comprehended  in  the 
release.  But  are  they  sn£Sciendy  large?  Nowitisrenudkable^ 
that  although  several  classes  of  costs  are  mentioned,  there  is 
no  mention  made  of  these  costs  of  theinterpleader  rule,  and  no 
allusion  made  to  the  money  which  had  been  paid  into  CoorL 
But  then,  it  is  contended,  that  the  present  claim,  is  included 
in  the  general  words  at  the  end  of  the  second  veleaamg 
clause  in  the  deed,  namely,  '^  all  claims  and  demands  which 
they,  the  said  parties  thereto,  of  the  second  and  third  part% 
can  or  may  have,  or  claim  against  the  plaintifl^  £x  or 
by  reason,  or  on  account  of  any  transaction  which  may 
have  hitherto  taken  jdace  between  them,  or  any  or  either 
of  them."  Is  this,  then,  a  claim  which  the  parties  of  the 
second  and  third  parts  could  have  against  the  plaintiff? 
I  think  it  is  not,  and  that  the  words  which  follow,  ^or  any 
or  either  of  them,"  will  not  qualify  the  preceding  words.  All 
that  IS  released  is  the  joint  claims  of  the  parties  of  the 
second  and  third  parts;  and  then  the  subsequent  words  may 
be  reconciled  by  supposing  the  case  of  a  joint  claim  in 
respect  of  transactions  in  which  only  some  have  takenapart 
But  this  cannot  be  held  to  be  a  joint  daim  of  the  parties 
of  the  second  and  third  parts.  It  is  merely  a  personal  charge 
upon  the  parties  to  the  interpleader  rule,  and  can  afiect 
those  parties  alone. 

Rule  for  payment  of  the  money,  && 

to  the  plaintiff,  discharged. 
Rule  for  payment,  &c.  to  theexecoton, 
made  absolute. 
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1846. 

Billing  v.  Railton. 

J.  HE  issue  had  been  delivered  in  this  case  with  an  award  Where  tho 
of  a  writ  of  trial,  dated  the  3rd  of  January  in  tho  present  Lulnff  a  writ 
year,  and  returnable  on  the  15th  of  April     Notice  of  trial  gJa^j^^^lJly^ 
had  been  ^ven  at  the  Sheriff's  Court  of  London,  for  the  ^^^  m^e  it 
11th  of  January;  but  a  Judge's  order  was  obtained  for  its  the  first  day  of 
postponement  till  the  16th;  on  which  day  the  trial  took  foJiSSingt^d 
place,  and  a  verdict  was  substantially  found  for  the  defend-  ^J^^^Jhe" 
ant     On  the  defendant's  applying  on  the  following  day,  i6thof  Ja- 
to  the  proper  oflScer  having  the  custody  of  the  writ  of  trial,  verd^  re- 
to  know  when  he  would  return  the  writ  into  this  Court,  he  Sfendiuat  ^^^^ 
found  that  the  writ  was  not  returnable  till  the  16th  of  *^«  ^^  ®" 

the  motion  of 

April;  and  the  oflScer  stated  he  could  not  return  it  before  the  defendant, 

that  time  without  an  order  from  this  Court.    The  affidavit  sheriff  to  re- 

in  support  of  the  motion,  also  stated,  that  if  the  writ  were  forthwithT"^ 

not  returned  before  the  15th  day  of  April,  the  defendant 

was  likely  to  lose  the  benefit  of  his  verdict.     On  the  part 

of  the  plaintiff  it  was  sworn,  that  he  believed  the  merits  of 

the  action  to  be  with  him ;  that  the  verdict  was  against  the 

evidence,  and  that  he  intended  to  move  for  a  new  trial ; 

that  his  reason  for  making  the  writ  returnable  at  so  distant 

a  day,  was,  that  he  was  uncertain  whether  it  could  be  tried 

during  Hilary  Term,  and  that  he  was  desirous  of  saving  the 

expense  which  would  have  been  incurred  by  altering  the 

return  day.    The  affidavit  also  denied  that  the  defendant 

would  be  less  able  to  recover  his  costs  in  April  than  at 

present 

Hoggins  having  obtained  a  rule  (a)  to  shew  cause  why  the 
writ  of  trial  in  this  cause  should  not  be  returned  unto  this 
Court,  upon  notice  of  this  rule  in  the  mean  time  being 
given  to  the  Judge  of  the  Sheriff's  Court  of  London ; 

(a)  On  the  26th  of  Januarj. 
D  D  D  2 
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1845.  Edwin  James  shewed  cause.     Thb  b  an  application  of 

^JJ]J^JjJ^     a  novel  character^  and  as  such  the  Court  will  hesitate  to  grant 
»•  it     The  Stat  3  &  4  Wm.  4,  c  42,  under  which  these  writs 

of  trial  are  issued,  by  sec.  19,  provides  that  the  provudcMis 
of  1  Wm.  4,  c  7,  shall  apply  to  all  judgments  and  execu- 
tions upon  writs  of  triaL  On  referring  to  the  last  men- 
tioned statute,  the  second  section  gives  the  Judge  power  to 
certify  for  immediate  execution.  Therefore,  if  the  defend- 
ant be  entitled  to  the  substance  of  this  motion,  the  proper 
form  would  have  been  by  application  to  the  sheriff  at  the 
trial,  to  certify  for  immediate  execution  for  the  amount  of 
defendant's  costs.  But  the  defendant  did  not  think  proper 
to  take  this  obvious  course,  and  the  Court  will  not  now 
assist  him  by  granting  so  unusual  an  application.  Some 
period  of  time  must  always  elapse  between  the  trial  and  the 
return  day ;  and  how  can  the  Court  draw  any  line  and  say, 
what  interval  in  each  particular  case  shall  be  sufficient? 
The  act  of  Parliament  does  not  prescribe  any  limited  time, 
within  which  a  writ  of  trial  must  be  returnable ;  and  it 
must  be  left  to  the  discretion  of  the  plaintiff,  who  for  hb 
own  sake  will  not  make  the  day  unreasonably  distant 

Hoggins  in  support  of  the  rule.  The  interval  that  has 
here  been  fixed  between  the  day  of  trial  and  return  day, 
is  much  beyond  the  time  which  in  ordinary  practice  is 
found  sufficient  The  object  of  this  plainly  enough  is  to 
protect  the  plaintiff  fix)m  any  execution  for  the  defendant's 
costs,  in  the  event,  which  has  happened,  of  his  not  suc- 
ceeding in  obtaining  a  verdict  It  is  very  doubtful  whether 
the  sheriff  really  has  any  such  power,  as  is  alleged  by  the 
other  side,  to  grant  the  defendant  immediate  execution  for 
his  costs.  At  any  rate,  the  Court  will  not  refuse  to  assist 
the  defendant  on  that  ground;  but  seeing  that  the  plaintiff 
has  departed  in  this  instance  fix)m  the  ordinaiy  practice, 
will  make  this  rule  absolute,  so  that  the  defendant  may  not 
suffer  by  tiie  delay.    The  power  which  it  is  sought  to  induce 
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the  Court  to  exercise  in  this  instance,  is  by  no  means  of  an 
unusual  character.  It  is  the  constant  practice  for  the  Court 
to  order  the  sheriff  to  return  a  writ 

Williams,  J. — The  language  of  the  act  of  Parliament 
undoubtedly  leaves  the  time  at  which  the  writ  of  trial  is  to 
be  returnable,  wholly  unspecified,  and  merely  directs  it  to 
be  on  <'a  day  certain  in  Term  or  in  Vacation  to  be  named 
in  such  writ ;"  and  it  is  therefore  contended,  that  the  return 
day  of  this  writ  being  the  first  of  the  succeeding  Term,  is 
within  the  provisions  of  the  statute.  But  if  so,  the  writ 
might  equally  have  been  made  returnable  in  Trinity  or 
Michaelmas  Term,  or  even  on  a  day  three  years  hence.  I 
therefore  think  I  am  bound  to  look  at  what  the  practice  has 
been  in  this  respect ;  and  the  Master  informs  me,  that  it 
undoubtedly  is  to  make  the  writ  returnable  in  the  Term  in 
which  the  trial  is  had,  where  there  is  an  interval  of  sufficient 
time  for  that  purpose  between  the  day  of  trial  and  the  last 
day  of  the  Term ;  and  where  the  trial  takes  place  in  Vaca- 
tion, to  make  the  writ  returnable  on  the  same  or  the  follow- 
ing day.  As  it  is  not  contended  but  that  the  usual  course 
has  been  departed  firom  in  the  present  instance,  and  as  I 
can  see  no  inconvenience  which  can  result  to  the  sheriff 
from  making  a  return  at  once,  I  shall,  on  the  single  ground 
that  this  is  a  departure  fi'om  the  strict  rule  of  practice, 
which  has  always  been  pursued,  and  not  upon  any  con- 
struction of  the  act,  make  this  rule  absolute. 

Rule  absolute,  (a) 

(a)  "  It  is  ordered  that  the  writ  the  same  day,  (the  last  day  of  the 

of  trial  be   returned   into   this  Term),  obtained  a  rule  nisi  for  a 

Court."     The  rule   was    never  new  trial,  subject  to  the  exception 

drawn  up ;  as  the  plaintiff,  on  of  the  application  being  in  time. 
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^— ^ 


Thomas  Holt  v.  The  Queen. 


Where  a  party  JLn  this  case,  Thomas  Holt,  the  plaintiff  in  error,  had  been 
of  tbe  keeper  convicted  on  an  indictment  for  libel,  and  sentenced  to 
pruonrader*  twelve  months'  imprisonment,  which  expired  on  the  day 


ajo^gment  of   ^f  ^jj^  present  motion  (a\     He  had  also  been  convicted 

imprifloiiment  *  ^      ^  ^  -^ 

on  a  conviction  on  another  indictment,  and  had   been  sentenced  to  a 

for  a  libel,  ^.,  /•ii^«* 

which  judg.  term  of  impnsonment,  to  commence  from  the  day  of  this 
fw^  reverted  ^lotion.  Holt  had  brought  a  writ  of  error  on  this  latter 
^error ;  the  judgment,  and  had  obtained  a  judgment  of  reversal  for  non- 
on  motion,       joinder  in  error. 

order  him  to 

be  discharged 

outofcnrtodjr.        j^  jy    ^^  (^^j^  ^jj^^j  ^^g  ,p^^)^  ^^^^  fo^  ^  ^^ 

that  the  plaintiff  in  error,  should  go  without  day  as  res- 
pected the  latter  judgment  It  was  necessary,  it  was  sub- 
mitted, to  obtain  a  rule  to  this  effect  from  the  Court,  in 
order  that  the  oflScer  having  the  defendant  in  custody, 
might  be  formally  informed  of  the  reversal  of  the  second 
judgment 

WiGHTMAN,  J. — ^I  do  not  scc  how  the  interposition  of 
this  Court  becomes  necessary;  as  what  is  sought  by  the 
rule  is  nothing  more  than  what  is  already  decreed  by  the 
judgment.     I  will,  however,  inquire  into  the  practice. 

Subsequently,  on  the  same  day, 

WiGHTMAN,  J.,  said,  that  the  rule  might  go ;  but  not  in 
the  terras  prayed  for,  as  they  would  be  nugatory.  The 
rule  would  be  to  discharge  the  prisoner  {b). 

Rule  accordingly. 

(a)  The  28th  of  January.  it  is  ordered  that  the  said  plaintiff 

(6)  The  rule  was  drawn  up  in  in  error  be  discharged  out  of  the 

the    following    terms  :     "  Upon  custody  (of  the    keeper  of  the 

reading  the  entry  of  the  reversal  Queen's  prison)  as  to  his  com- 

of  the  judgment  given  against  mitment,  by  virtue  of  the   said 

the  plaintiff  in  error  in  this  cause ;  judgment." 
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Regina  v.  The  Jubtices  of  Cornwall. 
(Penryn  v.  Falmouth). 

A  RULE  had  been  obtained  (a),  calling  on  the  justices  ^«^S  •". 

f    1  ri  ^r^tti  order  for  the 

of  the  peace,  for  the  county  of  Cornwall,  to  shew  cause  remoralofa 
why  a  writ  of  certiorari  should  not  issue  to  bring  up  an  ^  tEe'coImty^ 
order  of  two  justices  of  the  county  of  Cornwall,  and  an  Jj'j^^"*!^' 
order  of  two  justices  of  the  borough  of  Falmouth,  adjudi-  c  40,  t.  38, 
eating  as  to  the  settlement  of  a  lunatic  pauper  (under  the  b^two  justicei 
9  Geo.  4,  a  40).  ±^^ 

The  order  of  the  two  justices  of  the  county,  reciting  the  ''■J  confined 
order  of  the  borough  justices,  was  as  follows : —  county  lunatic 

Cornwall  to  wit     To  the  overseers  of  the  poor  of  the  ^^V  uro 
borough  of  Penryn,  in  the  county  of  Cornwall.  ^^^^.^ 

Whereas,  heretofore,  to  wit,  on  the  3rd  day  of  March,  1 843,  judicaUng 
at  the  borough  of  Falmouth,  in  the  said  county,  by  a  settlement  of 
certain  order  of  Joseph  Fox,  mayor  of  the  said  borough,  J^oSSenng 
and  John  Hill,  Esq.,  two  of  her  Majesty's  justices  of  the  peace  I^^^^P*^^;^* 
in  and  for  the  said  last  mentioned  borough ;  reciting,  that  it  under  tect.  4^ 
appeared  to  them,  having  called  to  their  aid  one  Frederick 
Charles  Bullmore,  a  surgeon,  that  one  Elizabeth  Deacon, 
otherwise  called  Elizabeth  Worsdale,  chargeable  to  the  town 
of  Falmouth  aforesaid,  was   insane,  and   they,  therefore, 
thereby  ordered  and  directed  the  said  overseers  to  cause  the 
said  Elizabeth  Deacon,  otherwise  called  Elizabeth  Worsdale, 
to  be  conveyed  to  the  county  lunatic  asylum,  established  at 
Bodmin,  in  the  said  county.  And  whereas,  in  pursuance  of 
the  said  order,  the  said  Elizabeth  Deacon,  otherwise,  &c., 
was,  thereupon,  afterwards,  on  the  day  and  year  last  aforesaid, 
conveyed  to  the  said  lunatic  asylum,  and  was  then  and  there 
delivered  to  the  proper  oflScer  thereof,  who,  then  and  there, 
accepted  and  received  the  said  Elizabeth  Deacon,  other- 
wise, &c.,  into  the  said  asylum;  and  the  said  Elizabeth 
Deacon,  otherwise,  &c.,  was   then  and  hath  been,  from 
thence,   hitherto    kept   and  detained,   and    is   still  kept 
and  detained  in  the  said  asylum  as  insane,  where  she 
(a)  In  Easter  Term. 
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1845.       hath  ever    since   been    and    still    is  maintained.      And 
whereas,  at  the  time  of  the  making  of  the  order  aforesaid, 
the  place  of  the  last  legal  settlement  of  the  said  Elizabeth 
Deacon,  otherwise,  &c,  had  not  been  ascertained,  and  it 
is  necessary  now  to  inquire  into  and  ascertain  the  same, 
according  to  the  exigency  of  the  statute,  in  such  case  made 
and  proTided,  in  order  that  the  reasonable  charges  of  the 
removing,  maintenance,  medicine,  clothing,  and  care  of  the 
said  Elizabeth   Deacon,  otherwise,  &c    (incurred  within 
twelve  calendar  months  previous  to  the  date  of  this  (»der), 
may  be  repaid,  and  the  future  expenses,  necessary  for  the 
maintenance,   medicine,   clothing,  and  care  of  the   said 
Elizabeth  Deacon,  otherwise,  &c.,  whilst  she  remains  in- 
sane, may  be  provided  for.  Therefore  we,  John  Samuel  Enys 
and  George  Croker  Fox,  Esqrs.,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Cornwall, 
having  accordingly  inquired  into  the  place  of  the  last  legal 
settlement  of  the  said  Elizabeth  Deacon,  otherwise,  &c.» 
and  it  being  now  satisfactorily  proved  before  us,  as  well  as 
by  the  oaths  of  Benjamin  Deakin,  Richard  Ockleshrow, 
James  George   Julyan,  Thomas  Small   Skinner,  Francis 
Mitchell,  and  Thomas  Mitchell,  as  otherwise,  that  the  said 
borough  of  Penryn,  in  the  said  county,  is  the  place  of 
the   last  legal  settlement  of  the   said   Elizabeth   Deacon, 
otherwise,  &c, :    we    do,    therefore,  hereby  adjudge   the 
place  of  the  last  legal  settlement  of  the  said   Elizabeth 
Deacon,  otherwise,  &&,  to  be  in  the  said  last  mentioned 
borough.     And  we  do  hereby  order  the  overseers  of  the 
said  last  mentioned  borough,  to  pay  unto  the  overseers  of 
the  town  of  Falmouth  aforesaid,  the  sum  of  3/.  IBs.  6df., 
being  the  reasonable  charges  of  conveying  the  said  Elizabeth 
Deacon,  otherwise,  &c.,  to  the  said  county  lunatic  asylum ; 
and,  also,  the  further  sum  of  2^  10^.  to  the  treasiuer  to  the 
said  county,  being  the  amount  of  the  several  sums  afore- 
said, which  by  him  have  been  hitherto  paid  for  the  reason- 
able chaiges  of  the  maintenance,  medicine,  clothing,  and 
care  of  the  said  Elizabeth  Deacon,  otherwise,  &&,  in  the 
said  lunatic  asylum ;  and  also  the  sum  of  5s.  6d.  weekly. 
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and  every  week,  to  the  treasurer  of  the  said  county  lunatic       1845. 
asylum,  or  such  other  sum  weekly  as  shall  be,  from  time      r^^JJJT"^ 
to  time,  hereafter  fixed  on,  in  that  behalf,  by  the  visitors  of    .    ••     . 
the  said  county  lunatic  asylum.  Coanwall. 

Given  under  our  hands  and  seals,  the  21st  day  of  October, 
in  the  year  of  our  Lord,  1843. 

JoBN  S.  Enys. 
G.  Cboker  Fox. 

The  following  objections  were  stated  to  the  order ;  first, 
that  the  justices  being  justices  for  the  borough,  and  not  for 
the  county,  had  no  power  to  make  the  order  for  confine- 
ment of  the  pauper  in  the  lunatic  asylum  for  the  county 
of  Cornwall,  under  the  act  (9  Gea  4,  c  40).  Secondly, 
that  the  order  should  have  been  for  payment  to  the 
treasurer  of  the  county,  and  not  to  the  overseers  of  the  ex- 
penses of  conveying  the  pauper.  And,  thirdly,  that  the 
justices  had  no  power  to  order  the  payment  of  5s.  6d,,  or 
any  specific  sum ;  but  only  of  such  sums  as  the  visitors 
should  order. 

Merivak,  shewed  cause.  The  first  objection  might  have 
been  good  by  way  of  appeal  on  the  original  order.  That 
step  not  having  been  taken,  it  is  submitted  that  the 
sessions  had  power  to  adjudicate  on  the  settlement  of 
any  pauper  lunatic,  confined  in  the  county  asylum  under 
the  order  of  any  two  justices.  The  words  of  the  forty- 
second  section  (a),  are  very  general     They  give  power 

(a)  Sect.    42    enacts,    "  That  any  time  to  inquire  into  the  last 

where  the  legal  settlement  of  any  legal  settlement  of  such  insane 

insane   person,  confined    under  person;  and  if  satisfactory  evi- 

any  order  of  any  two  justices  at  deuce  can  be  obtained  as  to  such 

any  county  lunatic  asylum,  public  settlement,  it  shall  and  may  be 

hospital,  or  any  licensed  house,  lawful  for  such  justices  to  make 

has  not  been  ascertained,  it  shall  an  order  upon  the  overseers  of 

and  may  be  lawful  for  any  two  the   parish  or   township   where 

justices   acting   in  and  for  the  such  last  legal  settlement  of  such 

county  in  which    such    county  insane  person  shall  be  adjudged 

lunatic  asylum,  public  hospital,  to  be,  for  the  repayment  of  the 

or  licensed  house  is  situate,  at  reasooable   charges  of  the  -n^ 
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to  make  the  order  ^  where  the  legal  settlement  of  any 
insane  person,  confined  under  any  order  of  any  two  jna- 
tices  at  any  county  lunatic  asylum,  &c.,  has  not  been 
ascertained."  If  it  had  been  meant  to  restrict  the  power, 
the  Le^slature  would,  probably,  have  said  ^  under  any 
order  made  as  aforesaid."  The  other  objections  are  only 
to  part  cf  the  order. 


M.  Smithy  in  support  of  the  rule,  was  stopped  by  the 
Court 

WiGHTMAN,  J. — I  think  this  rule  must  be  made  abaolote, 
as  the  first  objection  appears  to  me  to  be  fittaL  The  words 
**  any  order,"  in  the  forty-second  section,  must  mean  any 
valid  order. 

Rule  absolute. 


moving,  main  ten  ance,  medicine, 
clothing,  and  care  of  such  insane 
person,  incurred  within  twelve 
calendar  months  previous  to  the 
date  of  such  order,  such  charges 
having  been  first  proved  to  the 
satisfaction  of  such  justices,  and 
the  amount  thereof  being  set  forth 
in  such  order;  and  it  shall  and 
may  be  lawful  for  the  said  or  any 


other  two  justices  of  the  peace  of 
the  said  county,  to  provide  for 
the  future  expenses  necessary 
for  the  maintenance,  mediciiie» 
clothing,  and  care  of  such  insane 
person,  in  the  manner  as  has 
been  hereinbefore  directed  for  the 
two  justices  before  whom  such 
person  was  originally  examined." 


£x  parte  Hart. 


An  iMolrent,    HoGGINS  had  obtained  a  rule  (a\  calling  on  Charles 

after  an  ad- 

judication  of  Milner,  and  Robert  Boyne,  or  their  attorney,  to  shew 
cause  why  a  warrant  of  attorney,  and  dcfeazance  thereon, 
given  by  one  Charles  Hart,  should  not  be  set  aside ;  and 


(a)  In  Michaelmas  Term. 


final  discharge 
at  the  expira- 
tion of  a  certain 
period,  was 
arrested  during 
that  period  by 
the  creditors, 

at  whose  suit  he  was  remanded,  under  a  capias  ad  respondendum,  issued  by  rirtue  of  the  Sdtli 
sect  of  1  &  2  Vict.  c.  1 10.  He,  thereupon,  in  order  to  obtain  his  release  from  custody,  execmed 
a  warrant  of  attorney  for  the  debt,  and  paid  a  sum  of  money  by  way  of  instalment,  and  aaoUicr 
sum  for  the  cosU  of  preparing  the  warrant  of  attorney.  The  Court  ordered  the  waiTiBi  of 
attorney  to  be  set  aside,  and  the  Sams  of  money  so  paid  to  be  refunded. 
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why  the  said  Charles  Milner,  and  Robert  Boyne,  or  their       1845. 
attorney,  shoald  not  refund  the  sums  of  IS/.,  and  6L,  paid      g,  parte 
to  the  said  attorney,  on  account  of  the  debt,  and  costs  of      ^^^- 
preparing  the  said  warrant  of  attorney,  with  costs. 

The  &ct8,  as  they  appeared  on  the  affidavits,  were 
shortly  these.  Hart,  having  been  arrested  at  the  suit  of 
one  Cocking,  petitioned  the  Court  for  the  Relief  of  In- 
solvent Debtors;  and  at  the  hearing  before  the  Com- 
missioners, on  the  3rd  of  May,  was  opposed  by  Messrs. 
Milner  and  Boyne,  who  were  creditors  of  his,  and  whose 
debt  of  81/L  2s.  Ad.^  was  inserted  in  his  schedule.  At  their 
instance,  he  was  remanded  for  seven  months,  to  commence 
from  the  date  of  the  vestii^  order,  the  26th  of  March, 
1844.  Immediately  after  the  adjudication.  Hart  obtained 
the  consent  of  his  detaining  creditor  to  his  release  out  o^ 
prison ;  and  was  accordingly  discharged  out  of  custody. 
Messrs.  Milner  and  Boyne  made  an  application  to  the 
Court  of  Insolvent  Debtors,  for  a  detainer  against  him, 
which  was  granted ;  but  before  it  could  be  lodged  with  the 
gaoler  of  the  sheriff's  prison  for  the  county  of  Surrey, 
Hart  had  been  discharged  from  his  custody.  Milner  and 
Boyne  then  sued  out,  on  the  3rd  of  June,  a  writ  of  capias 
ad  respondendum,  under  the  1  &  2  Vict  c.  110,  s.  85, 
indorsed  for  81/.  28.  4d.  debt,  and  3/.  costs;  by  virtue  of 
which  Hart  was  arrested  on  the  7th  of  June.  Whilst  he 
was  in  custody,  Cranch,  the  clerk  to  the  attorney  of  Messrs. 
Milner  and  Boyne,  called  upon  him,  and  proposed,  as  Hart 
stated,  (but  which  was  denied  in  Cranch's  affidavit,  who 
said  that  the  proposition  came  from  Hart,  who  pressed  him 
urgently  to  accede  to  it,)  that  he  should  give  a  warrant  of 
attorney  for  the  sum  of  49/1,  and  that  he  would  then 
consent  to  his  being  discharged.  That  he  accordingly  did 
so;  and  was  thereupon  released;  and  that  he  had  paid  to 
the  attorney  of  Milner  and  Boyne  the  sum  of  13Z.,  on 
account  of  the  sum  of  49/1,  and  also  the  sum  of  5/1,  being 
for  the  expenses  of  preparing  the  warrant  of  attorney. 


780  CASES  ON  POIKTS  OP  PRACTICE,  Q.   B. 

1845.  Greenwood  and  W.  Payne  dow  shewed  cause.     This  w«r- 

^"^^"jjjj^    rant  of  attorney  has  not  been  given,  as  is  contended,  in 
Haet.       contravention  of  the  statute  1  &  2  Vict  c  110.    Messrs. 
Milner  and  Boyne  were  undoubtedly  entitled  to  issue 
the  writ   (d  ca|Has   ad   respondendum,  under  the  85th 
section  of  that  act;  and  the  arrest  of  Hart,  and  his  subse- 
quent custody,  out  of  which  he  was  released  on  giving  the 
warrant  of  attorney,  were  perfectly  legaL     It  therefore 
might  form  a  valid  consideration  for  the  warrant  of  attorney, 
that  Messrs.  Milner  and  Boyne  should  permit  him  to  be 
discharged  out  of  custody,  at  their  suit.     In  ColKns  ▼• 
Benton  (a),  the  Court  set  aside  the  execution  on  a  judgment 
on  a  warrant  of  attorney  given  for  a  debt  which  had  been 
included  in  the  insolvent's  schedule,  and  with  respect  to 
which  he  had  been  dischaiged ;  but  held  it  must  stand  as 
far  as  respected  the  costs  of  opposing  the  insolvent's  dis- 
charge, which  he  had  taken  upon  himself  to  pay.     An 
agreement  to  forego  opposition  to  the  insolvent's  dischaige, 
it  may  be  admitted,  would  form  no  valid  consideration  for 
a  warrant  of  attorney  given  for  the  payment  of  the  same 
debt;  Rogers  v.  Kingston  (b);  because  that  would  be  a  finaud 
on  the  other  creditors,  and  would  obstruct  the  course  of 
justice,  by  keeping  the  Insolvent  Court  in  ignorance  of  the 
real  character  of  the  insolvent's  conduct  and  affairs.     But 
after  the  Court  has  adjudicated,  and  the  prisoner  is  re- 
manded at  the  suit  of  a  creditor,  his  discharge  from  that 
imprisonment  may,  it  is  submitted,  form  a  legal  considera- 
tion for  a  new  promise  to  pay  that  debt     The  case  of 
Ashley  V.  KUUck  (c),  which  will  be  relied  on  by  the  other 
side,  was  not  under  the  present  act ;  and,  besides,  that  was 
not  an  application  to  the  Court  to  interfere  on  motion; 
and  the  Courts  have  drawn  a  distinction  between  motions 
to  set  aside  securities  of  this  nature,  and  the  efiect  of  a  plea 

(a)  9  Dowl.  905 ;    See  S.  C.         (6)  10   Moore,  97  ;    S.  C.   2 
3  Scott,  N.  R.  183;  2  M.  &  G.      Bing.  441. 
861.  (c)  5  M.  &  W.  509. 


Uaet. 
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of  their  invalidity  in  an  action  brought  to  enforce  them.        1845. 
[They  referred  to  Kay  v.  Masters  (a) ;  Sweenie  v.  iiharp  (ft) ;      Ei  parte 
PhUpot  V.  Aslett (c) ;  Brook  v.  Wood{d) ;  Denne  v.  Knott  {e) ; 
Smith  V.  Alexander  (/) ;  Jackson  y»  Damson  {g\  and  6rot£2J 
V.  »7/aiiii*  (A).] 

CrowdeTi  (with  whom  was  Hoggitu^)  in  support  of  the 
rule.  [Wightman^  J. — It  appears  to  me,  that  the  case  of 
Ashley  v.  KilUck  (t)  is  a  direct  authority  that  this  rule 
should  be  absolute,  to  set  aside  the  warrant  of  attorney ; 
but  I  have  some  doubt  as  to  that  portion  of  the  rule  which 
relates  to  the  refunding  the  money.]  It  is  submitted,  that 
wherever  a  party  under  arrest  pays  a  sum  of  money  to 
obtain  his  discharge,  which  payment  is  void,  the  Court  will 
order  it  to  be  refunded.  Here  the  money  has  been  paid 
under  a  warrant  of  attorney,  which  was  void.  He  cited 
Rogers  v.  Kingston  (A),  and  Evans  v.  Williams  (/).  [He  was 
then  stopped.] 

WiGHTBfAN,  J. — ^I  think  this  rule  must  be  made  absolute, 
but  not  with  costs.  The  debtor  has  already  had  the 
benefit  of  this  warrant  of  attorney,  in  being  discharged  out 
of  custody ;  and  is  now  coming  to  the  Court  to  undo  that 
which  he  himself  has  done.  I  think,  therefore,  that  he  is 
not  entitled  to  ask  for  costs. 

Rule  absolute,  without  costs. 

(a)  1  Dowl.  86.  (/)  5  Dowl.  13. 

(ft)  4   Bing.   37  ;    See   S.  C.  (^)  4  B.  &  A.  691. 

12  Moore,  163.  (A)  4  Dowl.  91. 

(c)  1 C,  M. &  R.  85;  See  S. C.  (t)  5  M.  &  W.  509. 
2  DowL  669.  {h)  10  Moore,  97 ;  See  S.  C. 

(d)  13  Price,  667.  2  BiDg.  441. 
{fi)  7  M.  &  W.  143;  See  S.  C.         (/)  1  Cr.  &  M.  30. 

9  Dowl.  224. 
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Williamson  v.  Lock& 

L  EDS  was  an  action  on  the  case.    The  declaration  con- 
tained  three  counts^  to  which  the  defendant  pleaded  not 
guilty ;  and  to  each  of  the  counts,  he  also  pleaded  separate 
pleas,  which  went  to  the  whole  cause  of  action  in  each  count. 
The  cause  stood  for  trial  at  the  Liverpool   Summer 
Assizes  for  1844,  when,  by  an  agreement  of  lefeienoe, 
dated  the  13th  of  August  in  that  year,  <'  the  said  action 
at  law,  and  the  damages  sought  thereby  to  be  recoyered, 
mse  of  action   and  all  matters  in  dispute  therein,"  were  referred  to  arbi- 
ThTaction!^      tratiou ;  the  costs  of  the  action,  and  of  the  reference  and 
award,  to  abide  the  event  of  the  award. 
The  arbitrator  made  his  award  on  the  20th  day  of 


ThedeeUra- 
tion  in  an 
action  on  the 
caae  contained 
tliree  counts ; 
to  which  the 
defendant  had 
pleaded  not 
guilty,  and  to 
each  of  the 
counts,  various 
special  pleas, 
whidi  went  to 
the  whole 


and  the  da- 
mages sought 
thereby  to  oe 
recovered,  and    ^-vt  .i/*ii*  /\  ••! 

all  matters  in  October,  1844,  m  the  following  terms,  after  reciting  the 
^^t!?^°'  submission:— « I  do  find  that  the  said  Joseph  CaldweU 
to  arWtration;  Williamson  had  good  cause  of  action  against  the  said  John 
Bernard  Locke,  in  respect  of  the  matters  mentioned  in  the 
Qd  second  count  of  the  declaration  in  the  said  action,  and  I 
"  award  and  determine  that  the  said  J.  C.  Williamson  is 
entitled  to  recover  the  sum  of  297/.  16«.  6(2.,  for  damages 
It  on  that  count  And  I  direct  that  sum  to  be  paid  by  the 
said  J.  B.  Locke,  to  the  said  J.  C.  Williamson.  And  I 
f^^  further  award,  that  the  said  J.  C.  Williamson  had  no  canse 
of  action  against  the  said  J.  B.  Locke,  in  respect  of  the 
1      matters  mentioned  in  the  first  and   third  counts  of  the 

said  declaration." 
'  ,       A  rule  had  been  obtained,  on  behalf  of  the  defendant, 

At  f 

in  Michaelmas  Term,  to  set  aside  this  award,  on  the  ground 

that  there  had  not  been  a  final  decision  on  all  the  matters 

^    submitted,  inasmuch  as  the  cause  and  all  the  issues  had  not 

^   been  sufficiently  decided,  so  as  to  enable  the  costs  to  be 

taxed ;  which  rule  had  afterwards  been  discharged. 
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Martin^  in  the  present  Term,  on  behalf  of  the  plaintiff,        1845. 
moved  for  a  rule,  calling  on  the  defendant  to  shew  cause    y^^^^^^^i^^^ 
why  the  Master  should  not  tax  the  plaintiff  his  costs  in  >'• 

this  cause;  upon  the  plaintiff  allowing  the  costs  of  the 
first  and  third  counts,  and  of  all  the  issues  relating  to 
the  first  and  third  counts  in  the  declaration,  to  be  taxed 
for  the  defendant  An  application  has  been  made  to 
the  Master  to  tax  the  costs ;  but  he  felt  a  difficulty  in 
consequence  of  a  decision  of  Bourhe  v.  Lloyd  (a),  which 
was  brought  before  his  notice;  and  according  to  which, 
he  conceived,  the  award,  in  this  case,  to  be  bad  for  not 
finding  specifically  on  each  issue.  That  case,  however, 
is  clearly  distinguishable;  for  in  that  there  were  several 
counts  in  the  declaration,  and  the  arbitrator  found  that  the 
plaintiff  had  good  cause  of  action  against  the  defendant, 
and  that  the  defendant  should  pay  to  him  20L,  with  the 
costs  of  the  action.  It,  therefore,  did  not  appear  clearly 
in  respect  of  which  counts  the  arbitrator  held  that  the 
plaintiff  was  entitled  to  recover.  Here,  however,  the  arbi- 
trator finds  that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant,  in  respect  of  the  matters  mentioned 
in  the  second  count,  and  awards  a  certain  sum,  by  way  of 
damages,  on  that  count  To  that  count,  the  defendant 
pleaded  four  pleas,  all  of  which  go  to  the  whole  cause  of 
action  contained  in  that  count  It,  therefi>re,  is  clear  that  on 
all  the  issues  on  that  count,  the  arbitrator  has  found  for  the 
plaintiff;  for  if  any  one  had  been  found  for  the  defendant, 
the  plaintiff  could  not  have  recovered  in  respect  of  that 
count  With  respect  to  the  first  and  third  counts,  and  the 
issues  thereon,  the  arbitrator  has  specifically  found  that  the 
plaintiff  is  not  entitled  to  recover  in  respect  of  them;  and 
if,  indeed,  there  be  any  doubt  firom  the  case  oi  England  v. 
Davison  (i),  whether  the  finding  on  these  issues  is  suffi- 
ciently specific  to  entitle  the  defendant  to  the  costs  upon 


(a)  10  M.  &  W.  550;  See  S.  C.  2  Dowl.  452,  N.  S. 
(6)  9  DowL  1052. 
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1845.       them ;  the  plaintiff  is  willing  to  waive  the  benefit  of  any 

.^^~^j^jj^  such  objection  by  consenting  that  the  whole  of  the  costs 

«.  on  those  issues^  shall  be  taxed  for  the  defendant:   the 

■-"•      pUiadff,  of  co™,  being  only  »,iUed  u.  .»h  po«i«n  - 

£sill  within  the  description  of  general  costs  in  the  cause. 

This  is  the  proper  course,  as  was  pointed  out  by  Mr« 

Justice  Coleridge,  in  the  case  above  referred  to.     The  time 

has  past  in  which  the  defendant  can  apply  to  set  aade  the 

award.     This  rule  is  only  a  step  to  further  proceedings. 

In  itself  it  cannot,  in  any  way,  injure  the  defendant     He 

cited,  also,  Waddle  v.  Downman  (a). 

A  rule  nisi  having  been  obtained, 

CawUnff,  shewed  cause.  The  defendant  shews,  by  his 
affidavit,  that  the  rule  nisi  to  set  aside  the  award,  was  only 
discharged  on  technical  grounds.  This  is  not  an  appli- 
cation to  the  Master  to  review  his  taxation;  but  is,  in  sub- 
stance, to  amend  the  award,  which  the  Court  have  no 
power  to  do.  It  is  clear  that  as  respects  the  finding  on  the 
issues  on  the  first  and  third  counts,  the  award  is  bad  for 
not  finding  specifically  on  each  issue;  and  the  plaintiff 
seeks  to  remove  the  difficulty  by  offering  to  waive  any 
objection  on  the  bad  part  of  the  award,  and  so  induce  the 
Court  to  enforce  such  portion  as  is  good.  He  cited  Lund 
V.  Hudson  {b). 

Martin,  in  support  of  the  rule.  The  Court  of  Exchequer 
have  just  decided  in  the  case  of  Kilbum  v.  Kilbum  {c\  that 
where  there  are  pleas  of  payment  and  set-off,  and  the 
award  is,  in  substance,  that  the  defendant  should  pay  a 
specific  sum,  and  that  judgment  should  be  entered  for  the 
plaintiff  for  that  amount,  that  that  award  determines 
sufficiently  those  two  issues.    The  present  application  is 


(a)  Ante,  vol.  1,  p.  560;  See         (6)  Ante,  vol.  1,  p.  236. 
.  G.  12  M.  &  W.  562.  (c)  Since  reported,  ami§,  p.  633. 
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not  to  enforce  payment  of  these  costs ;  but  merely  to  ascer-        1845. 
tain  their  amount  ^^iilJlHi^'H 

V. 

Williams,  J. — It  is  time  that  it  should  be  definitely 
settled  whether,  when  a  cause  is  submitted  to  arbitration, 
in  which  there  is,  for  instance,  only  a  single  count,  and 
several  pleas  to  that  count,  each  of  which  is  an  answer  to 
it,  it  is  not  sufficient  if  the  arbitrator  finds  that  the  plaintifi* 
has  a  good  cause  of  action  without  finding  specifically  on 
each  issue. 

But  I  am  not  called  on  to  decide  this  point  All  that  I 
am  asked  in  this  case  to  do,  is  to  order  the  Master  to  tax 
the  plaintiff's  costs  upon  the  plaintiff's  allowing  the  costs 
of  the  first  and  third  counts,  and  of  all  the  issues  relating 
to  the  first  and  third  counts,  to  be  taxed  for  the  defendant. 
Should  the  Master,  by  taxing  these  costs,  in  consequence 
of  my  making  such  an  order,  commit  an  error,  the  taxation 
may  be  reviewed,  and  then  the  propriety  of  this  rule,  and  ^ 
the  taxation  under  it,  be  considered.  If  the  argument  of 
Mr.  Cowling  be  correct,  and  this  award  be  bad,  the  present 
step  can  in  no  way  prejudice  the  defendant ;  as,  by  sub- 
mitting to  this  rule,  he  is  not  called  upon  to  pay  anything, 
or  to  do  anything  in  consequence  of  the  award.  This  is 
merely  a  necessary  step  to  put  the  matter  in  train  for  being 
carried  fiirther.  I  therefore  see  no  inconvenience  that  can 
vesult  ttom  my  making  the  rule  absolute. 

Rule  absolute. 


yoL.  n.  B  E  B  D.  &  L. 


cases  on  points  of  practice,  q.  b. 

Simmons  v.  King. 
(In  the  full  Court) 

mere, under  AN  order  of  Mr.  Justice  Wightmany  for  amending  the 

order,  an  record  in  this  cause,  after  error  brought,  by  striking  out 

of  tbe  record  bova  the  commencement  of  the  declaration  the  recital  of 

was  made,  on  ^^  y^^^  of  summons,  had  been  made  at  the  instance  of  the 

pajrment  of  ' 

costs :  Held,  plaintiff,  on  the  payment  of  the  costs  "  of,  and  occasioned 

receiving  those  by,  the  amendment''    These  costs  had  been  taxed,  and 

duded'from'^'  P*^^  ^  ^^  defendant's  attorney,  on  the  first  day  of  the 

moving  to  present  Term. 

rescind  the  *■ 

order. 

Pashley  had  obtained  a  rule  nisi  for  rescinding  the  above 
order  (a) ;  citing  Green  v.  Miller  (6). 

W.  H.  Watson  and  Cleasby  shewed  cause.  This  application 
is  made  too  late,  after  the  costs  of  the  amendment  haye 
been  taxed  and  received  by  the  defendant;  Kennord  y. 
Harris  (c). 

Pashley  J  in  support  of  the  rule.  In  Kennard  y.  Harris, 
the  matters  in  dispute  between  the  parties  were  referred, 
by  an  order  of  Nisi  Prius,  to  the  award  of  the  arbitrator, 
on  the  terms  of  the  defendant  paying  the  costs  of  the 
cause,  and  of  the  reference  and  award.  The  plaintiff,  after 
having  accepted  the  costs  of  the  reference  and  of  the 
award,  was  dissatisfied  with  the  award ;  and  the  Court  held 
that  he  was  precluded  firom  moving  to  set  it  aside.  There 
the  order  referring  the  cause  to  arbitration  must  have  been 
made  with  the  consent  of  the  defendant.  Here  the  order 
is  made  in  invitum;  and  if  the  Judge  had  no  povrer  to 


(a)  On  the  14th  of  January.  (c)  2  B.  &  C.  801 ;  See  S.  C 

(b)  2  B.  &  Ad.  781.  4  D.  &  R.  272. 
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make  it,  as  it  is  submitted  he  bad  not,  tbe  defendant  could        1B45. 
not  render  it  valid,  by  accepting  these  costs.  Simmons 

o. 
King 
Lord  Denman,  C.  J.— The  defendant,  having  received 

these  costs  under  a  Judge's  order,  cannot  now  come  and 
dispute  the  validity  of  the  order.  In  Kennard  v.  Harris  (a), 
the  award  might  have  been  bad,  and  yet  the  party  receiv- 
ing the  costs  under  it,  was  held  to  be  precluded  from 
taking  any  objection  to  its  validity.  The  same  principle 
applies  in  the  present  case. 

Rule  discharged,  with  costs, 
(a)  2  B.  &  C.  801 ;  See  S.  C.  4  D.  &  R.  272. 

♦ 

BowKER  and  Another,  Assignees,  &c.  of  Potter  v. 
Tebbutt. 

xmN  action  had  been  brought  by  the  plaintifis,  as  assignees  In  an  action 

of  one  Potter,  a  bankrupt,  to  recover  the  value  of  certain  nLs  ofT'*' 

letters  patent,  alleged  to  have  been  fraudulently  assigned  JIJJIJJ^^miJ^ 

by  him  to  the  defendant.  value  of  certain 

t       r^  •  r      T  •  11       letters  patent 

At  the  Summer  Assizes  for  Liverpool,  1844,  when  the  alleged  to  hare 
cause  came  on  for  trial,  the  parties  consented  to  the  follow-  \^^^\y  iSiffned 
inir  order,  which  was  afterwards  made  a  rule  of  Court.  ^^  ^}f  ~^ 

o  '  nipt  to  the 

"  By  consent  of  the  parties,  their  counsel  and  attorneys,  defendant,  an 
it  is  ordered  by  the  Court,  that  the  last  juror  empannelled  was  made,  to 
and  sworn  to  try  the  issues  in  this  cause  be  withdrawn,  and  w!^J.  became 

a  party,  direct- 
ing that  a  juror  should  be  withdrawn,  and  that  a  snit  in  cqnitj  between  the  parties  be  dismissed, 
that  the  defendant  and  W.  J.  should  abandon  their  claim  to  the  patents,  that  the  patents 
and  assignments  to  the  defendant  should  be  given  up,  and  that  the  defendant  should  execute  an 
assignment  of  one  of  the  patents  on  demand  to  the  plaintiffs :  also  that  the  plaintiffs  should  pay 
to  W.  J.  750/.,  and  to  the  defendant  10(U. ;  and  that  W.  J.  be  allowed  to  execute  orders  on 
hand  to  the  extent  of  ten  thousand  spindles,  without  paying  the  patent  right,  and  ten  thousand 
more  on  paying  Ad,  per  spindle  :  also  that  the  defenoant  do  pay  to  W.  J.  the  sum  of  750/.,  and 
also  Ad,  a  spindle,  patent  right,  upon  ten  thousand  spindles ;  that  W.  J.  do,  at  the  expense  of 
defendant,  release  all  claims  against  him ;  and  that  the  defendant  do  pay  to  W.  J.  all  costs 
necessarily  incurred  on  occasion  of  this  rule  or  order :  Hdd,  on  motion  for  an  attachment  against 
the  plainufls  for  not  paying  the  100/.  to  defendant,  that  the  Tarious  acts  to  be  performed  by  the 
defendant  and  W.  J.  were  in  the  light  of  positive  directions ;  and  not  of  conditions  precedent, 
the  performance  of  which  tbe  defeudant  was  bound  to  allege,  in  order  to  entitle  himself  to  the 

e  E  £  2 
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mJ  Another 

p. 

TiBBcm. 


that  the  suit  in  equity,  wherein  Thomas  Tebbott  is  oom- 
plainant,  and  James  Potter,  Kichard  Potter,  Midiael  Pot- 
ter, George  Potter,  William  Potter,  Joseph  Bowker,  James 
Whitelegg,  and  William  Jenkinson,  are  defendants,  be 
dismissed  as  against  all  the  defendants  without  costs.  And 
it  is  also  ordered,  by  and  with  snch  consent  as  aforesaid^ 
that  the  said  Thomas  Tebbutt,  and  also  one  William  Jen- 
kinson, present  here  in  Coort,  and  consenting  to  become  a 
party  to  this  rale  or  order,  shall  abandon  all  didm  to  both 
the  patents;  and  that  the  patents  and  the  assignment 
thereof  to  the  defendant  be  ^ven  up,  and  that  the  defend- 
ant shall  execute  to  the  plaintifis  on  demand  an  as^gnment 
of  the  patent  for  the  first  invention.  And  it  is  also  ordered, 
by  and  with  such  consent  as  aforesaid,  that  the  plainti£b  do 
pay  to  the  said  William  Jenkinson,  the  sum  of  750/.  in  foil 
satis&ction  of  all  cldms  and  demands  whatsoever,  and  that 
the  plaintiffii  do  pay  to  the  defendant  the  sum  of  lOOiL  for 
expenses.  And  it  is  also  ordered,  by  and  with  such  con- 
sent as  aforesaid,  that  the  said  William  Jenkinson  be 
allowed  to  execute  orders  now  on  hand  to  the  extent  of 
ten  thousand  spindles,  without  paying  the  patent  right,  and 
ten  thousand  more  on  payment  of  -LcL  a  spindle.  And  it  is 
also  ordered,  by  and  with  such  consent  as  aforesiud,  that 
the  defendant  do  pay  to  the  said  William  Jenkinson,  the 
sum  of  7502. ;  and  also  Ad.  a  spindle  patent  right,  upon  ten 
thousand  spindles;  and  that  the  said  William  Jenkinson  do, 
at  the  expense  of  the  defendant,  release  all  claims  against  the 
defendant;  and  that  the  defendant  do  pay  to  the  said 
William  Jenkinson,  all  costs  necessarily  incurred  by  him 
on  occasion  of  this  rule  or  order." 

The  defendants  having  obtained  (a)  a  rule  nisi  for  an 
attachment  against  the  plaintifis,  for  not  paying  the  sum  of 
lOOil,  as  directed  in  the  order,  on  an  affidavit  stating  a 
personal  demand,  and  a  service  of  the  copy  of  the  role  of 
Court,  the  original  being  at  the  same  time  shewn : 


id)  In  Michaelmas  Term. 
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Knowles,  now  shewed  cause.    The  defendant  does  not       1845. 
shew  that  he  has  performed  the  conditions  which  this  order      Bowife 
of  the  Court  imposed  upon  him ;  and  as  this  is  an  applica-    *^  Another 
tion  to  the  discretion  of  the  Courti  they  will  not  permit     TsBBtrrr. 
him  to  come  here  and  ask  for  an  attachment  against  the 
opposite  party  for  not  complying  with  the  order  of  the 
Court,  when  he  does  not  himself  shew  that  he  has  per- 
formed what  he  was  enjoined  to  do.     It  is  submitted, 
that  the  defendant  should  have  shewn  that  he  had  done  all 
the  various  things  which  he  is  required  to  do  by  the  order, 
and  which  are  clearly  the  conditions  on  which  this  money 
b  payable  to  him. 

CowUnff,  in  support  of  the  rule.  The  acts  to  be  per- 
formed by  the  defendant  are  clearly  not  conditions  pre- 
cedent All  that  relates  to  this  action  Is,  that  a  juror 
should  be  withdrawn,  and  that  the  plaintifis  should  pay  to 
the  defendant  lOO/^  It  is  true  there  are  several  other 
things  to  be  done  with  respect  to  Jenkinson ;  but  none  of 
them  affect  that  which  the  plaintiils  are  ordered  to  do  with 
respect  to  the  defendant.  The  defendant  is  only  bound  to 
execute  an  assignment  of  the  patent  on  demand.  It  could 
not  be  necessary  for  him  in  his  affidavit  to  swear  to  his 
readiness  to  do  so. 

WiGHTMAN,  J. — It  seems  to  me,  that  looking  at  the 
order,  these  are  positive  directions  and  not  conditions  pre- 
cedent. There  is  nothing  to  make  the  one  consequent  on 
the  performance  of  the  other.  There  is  no  time  men- 
tioned for  the  payment  of  the  100/.,  and  therefore  it  must 
be  taken  to  be  payable  immediately.  This  has  not  been 
done,  although  there  has  been  a  proper  service  of  the  rule, 
and  a  demand  of  the  payment  of  the  money.  The  rule 
must,  therefore,  be  made  absolute ;  the  attachment,  how- 
ever, will  not  issue  for  a  fortnight 

Hy^e  absolute  accordingly. 
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Foster  v.  The  Govebnor  and  Company  of  the  Bank 
of  England. 

{In  the  full  Court) 

A  plaiotiir,  mtEARSON  had  obtained  a  rule,  calling  on  the  defend- 

pftu^Tis,  who  ants  to  shew  caose  why  the  plaintiff^  who  had  been  admitted 

wneuding'bis  *^  ^®  ^°  fonn&  pauperis,  should  not  be  at  liberty  to  amend 

pleadiDM,  is  her  declaration,  without  payment  of  costs.   The  declaradon 

not  entitled  ,  '  \  -^ 

to  do  fo  as  a     was  in  case,  for  not  paying  to  the  plaintiff  certain  divi- 

fHthout^pa^  dends,  on  certain  stock  of  the  three-and-a-half  per  cent 
ment  of  costs,  annuities,  standing  in  the  books  of  the  Bank  of  England, 
in  her  name ;  and  the  defendants  had  specially  demurred 
to  the  declaration,  on  various  grounds.  There  was  an 
affidavit  by  the  plaintiff,  that,  in  July,  1838,  a  sum  of 
about  4352.,  was  standing  in  her  name,  in  the  new  three- 
and-a-half  per  cent  consols,  in  the  Bank  of  England,  and 
that  she  had  never  disposed  of  the  same,  or  authorized 
any  other  person  whatever  to  dispose  of  the  same ;  and  that 
the  dividends  arising  there&om  had  been  illegally  detained 
£rom  her  by  the  defendant& 

Bovill  shewed  cause.  The  statutes  11  Hen.  7,  c.  12,  and 
23  Hen.  8,  c.  15,  s.  2,  certainly  exempt  a  pauper  from  the 
ordinary  costs  of  the  cause.  But  the  Court  has  power  to  im- 
pose costs  upon  paupers  for  vexation  or  delay ;  Vin.  Abr.  tit 
"  Pauper^'^  (C.  3, 4,  5.) ;  Doe  dem.  Lindsey  v.  Edwards  and 
Others  {a)\  Wilkinson  v.  Belcher  (by  The  rule  of  Hilary 
Term,  2  Wm.  4,  r.  110,  in  empowering  the  Courts  to  make 
the  pauper  pay  costs,  in  the  instances  therein  named,  with- 
out his  first  being  dis-paupered,  does  not  create  a  new 
power.     In  the  case  of  Pratt  v.  Delarue  (c),  it  is  true  that 


(fl)  2  Dowl.  471.  (c)  10  M.  &  W.  509 ;  See  S.  C. 

(6)  2  Brown.  Ch.  Ca.  272.  2  Dowl.  322,  N.  S. 
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the  Court  seem  to  have  thought  that  it  did;    but   the  ^^45. 

older  cases  were  not  brought  before  their  notice.     But,  Foster 

however  that  may  be,  in  the  present  case,  the  Court  clearly  ^^^  ^^ 

have  the  power  to  order  costs  to  be  paid ;  for  this  is  an  England. 
application  for  an  indulgence ;  and  the  only  question  is,  on 
what  terms  it  will  be  granted. 

PearsoUf  in  support  of  the  rule.  The  construction  to  be 
put  upon  the  statutes  11  Hen.  7,  c.  12,  and  23  Hen.  8, 
c.  15,  8.  2,  is,  that  an}'  party  admitted  to  sue  in  fbrm& 
pauperis,  is  entitled  to  take  all  the  steps  necessary  for  the 
prosecution  of  his  claim,  without  payment  of  any  fees  or 
costs  whatever.  The  Court,  it  is  true,  may  order  him  to 
be  punished,  if  they  think  his  conduct  vexatious ;  but  they 
cannot  order  him  to  pay  costs;  Munford  v.  Pait(a)i 
Anom/mous  (i). 

Lord  DENBfAN,  C.  J. — As  this  is  claimed  as  a  matter  of 
right,  it  is  necessary  that  we  should  say,  that  we  have  no 
dpubt  that  a  pauper  plaintiff  is  not  entitled,  as  of  right,  to 
an  amendment,  without  paying  the  costs  attendant  upon  it 
We  shall  therefore  dischaige  the  rule ;  at  the  same  time  we 
do  not  doubt  that  the  defendants  will  follow  our  recom- 
mendation, which  is,  that,  in  this  instance,  the  amendment 
should  be  allowed,  without  payment  of  costs. 

Rule  discharged, 
(a)  1  Sid.  261 ;  See  S.  G.  1  Keb.  913.  (6)  2  Salk.  506. 
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Short  v.  Stone. 
{In  the  fun  Court.) 

Tbedeclv*.  DECLARATION  on  promises.  That  in  consideration 
^^^^  *  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
""""SsTwid  promised  the  defendant  to  marry  him,  he  the  defendant 
ETerred  a  then  promised  the  plaintiff  to  marry  her,  within  a  reason- 
a  breach,  that  able  time  next  after  the  defendant  should  be  thereunto 
SdwfmlSJy  requested  by  the  plaintiff.  That  although  the  plaintiff 
^iMHrte^  Md  ftft^J^^s*  &C'*  requested  the  defendant  to  many  her  the 
tiiat  he  married  plaintiff,  and  then  tendered  and  offered  to  marry  him  the 
The  defendant,  defendant ;  and  although  a  reasonable  time  from  the  making 
^K^T^  of  such  request  for  the  defendant  to  marry  the  plaintiff  had 
the  requett :     elapsed,  before  the  commencement  of  this  suit.     Yet  that 

Held,  an  * 

issuable  plea,  the  defendant,  not  regarding  his  said  promise,  did  not,  nor 
would,  when  he  was  so  requested,  en:  within  such  reasonable 
dme  as  aforesaid,  or  at  any  other  time,  marry  the  plaintiff; 
.  but  hath  hitherto  wholly  neglected  and  refused  so  to  do. 
And  the  plaintiff  further  saith,  that  the  defendant,  further 
disregarding  his  said  promise,  after  the  making  thereof,  and 
after  such  request  as  aforesaid,  and  before,  &c,  to  wit,  on, 
&C.,  wrongftiUy  and  injuriously  married  a  certain  other 
person,  to  wit,  one,  &c.,  contrary  to  his  said  promise,  to 
the  plaintiff's  damage,  &c. 

The  defendant  being  under  terms  to  plead  issuably,  had 
obtained  an  order  from  Mr.  Justice  Patteson,  to  plead  the 
following  pleas : 

First,  non-assumpsit. 

Secondly,  that  the  plaintiff  did  not  request  the  defendant 
to  marry  her,  nor  tender  or  offer  to  marry  him  the  de- 
fendant, in  manner  and  form  as  in  the  said  declaration  is 
alleged. 

Thirdly,  that  the  contract  was  mutually  rescinded  before 
breach. 
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The  plaintiff  signed  judgment,  as  for  want  of  a  plea,  on  1845. 
the  ground  that  the  second  plea  was  not  an  issuable  plea.  Short 
The  defendant  obtained  a  summons,  before  a  Judge  at  ^' 

Chambers,  to  set  aside  the  judgment,  as  irregularly  signed; 
and  after  hearing  the  parties,  Mr.  Justice  Wigktman  made 
an  order  to  that  effect. 

A  rule  nisi  having  been  obtained  to  rescind  the  learned 
Judge's  order. 

Butt  shewed  cause.  This  plea  is  not  only  an  issuable 
plea,  but  a  perfectly  good  one.  The  plaintiff,  by  alleging 
a  request  to  the  defendant  to  marry  her,  has  made  it  a 
material  averment,  which  the  defendant  was  entitled  to 
traverse.  The  defendant  was  not. bound  to  confine  the 
plea  to  80  much  of  the  declaration  as  alleged  a  request  It 
relates  to  both  parts  of  the  breach.  If  a  request  were 
necessary,  and  the  plaintiff  has  treated  it  as  being  so,  then 
the  right  of  action  would  only  accrue  from  the  time  of  the 
request  being  made ;   Thorpe  v.  Booth  (a). 

Peacocky  in  support  of  the  rule.  The  request  is  imma- 
terial. The  declaration  would  have  been  sufficient,  without 
any  averment  of  request  [^Cokridge^  J. — Must  not  a  re- 
quest be  made,  before  an  action  can  be  maintained?]  It 
is  alleged,  that  he  has  since  married  another  woman ; 
Harrison  v.  Cage  (6).  [Patteson^  J. — If  the  defendant  had 
merely  traversed  the  marriage  to  another  woman,  would 
that  have  been  a  sufficient  answer  to  the  action  ?]  If  the 
defendant,  by  since  marrying  another  woman,  had  at  one 
time  put  it  out  of  his  power  to  marry  the  plaintiff;  the  law 
will  not  presume  that  he  has  ever  again  re-acquired  that 
power;  Ford  v.  Tiley  {c). 

Lord  Denman,  C.  J. — It  appears  to  me,  that  the  plain- 

(a)  R.  &  Moo.  388 ;  See  S.  G.         (6)  1  Lord   Raym.   386  ;    See 
fum,  Thorpe  v.  Coombe,  8  D.  &  R.      S.  G.  1  Salk.  24. 
347.  (c)  6  B.  &  G.  325 1  9  D.  &  R. 

448. 
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9. 

Stone. 


tiiF  has  brought  this  difficulty  upon  herself,  by  alleging  a 
request  If  she  had  confined  herself  to  the  statement  that 
the  defendant  had  since  married  another  person,  that 
would  seem,  according  to  the  argument  which  has  been 
pressed  upon  us,  to  be  a  sufficient  breach,  without  averring 
a  request  But  she  has  chosen  to  go  on  to  allege  a  request, 
and  must  therefore  take  the  consequences  of  so  doing. 
Suppose,  in  an  action  for  not  delivering  goods,  the  pur- 
chaser should  allege  that  the  defendant  did  not  only  not 
deliver  them,  but  threw  them  into  the  sear  He  surely 
would  not  be  permitted  to  make  both  these  allegations, 
and  then  to  turn  round,  and  say  the  first  was  not  tra- 
versable. So  in  the  present  case,  I  think,  the  plaintiff 
having  added  a  request,  cannot  well  contend  on  the  present 
motion  that  it  is  not  material.  I  therefore  think  that  the 
plea  is  issuable,  and  the  rule  must  be  discharged. 


Patteson,  J. — I  also  am  of  opinion  that  this  plea  is  an 
issuable  one.  The  declaration  alleges  a  promise  and  a 
breach,  but  afterwards  goes  on  to  add  another  breach.  I 
do  not  think  that  this  latter  breach  can  render  the  traverse 
of  the  first  breach  not  issuable. 

Coleridge,  J.,  and  Wightman,  J.,  concurred. 


(a)  The  declaration  was  after- 
wards amended  by  striking  out 
the  allegation  of  a  request  having 
been  made.  Upon  which  the  de- 
fendant pleaded  "that  he  was 
not  at  any  time  before  the  com- 
mencement of  the  suit  requested 


Rule  dischaiged  (a). 

by  the  plaintiff  to  marry  her  ac- 
cording to  his  said  promise."  To 
this  plea  the  plaintiff  demnrred, 
and  the  case  now  stands  over  for 
argument.  (Trinity  Vacation, 
1845.) 
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Bentley  v.  Goldthorp  and  Another.  i845. 

1^ ASE  for  the  infringement  of  a  patent^  granted  on  the  in  an  action 

2l8t  of  December,  1841,  to  one  William  Carr  Thornton,  frf„|^ent 

for  certain  improvements  in  machinery,  or  apparatus  for  ®/*P^*'. 

making  cards  for  carding  cotton,  and  other  fibrous  sub-  alleged  that 

the  patentee. 
Stances.  ^Hthin  six 

The  declaration,  which  was  in  the  usual  form,  after  S^e^^e**** 

setting  out  the  letters  patent,  (the  date  of  which  was  laid  jotten  patent, 
,       ,  ,  in  pnnuance 

under  a  videlicet,)  stated  that  in  the  letters  patent  was  con-  of  the  proviso 

tained  a  proviso,  that  if  the  said  W.  C.  Thornton  should  i^\e«^"S^ 

not  particularly  describe  and  ascertain  the  nature  of  the  j??*^**®*^ 

said  invention,  and  in  what  manner  the  same  was  to  be  instrument  in 

performed,  by  an  instrument  in  writing,  under  hb  hand  particularly' 

and  seal,  and  cause  the  same  to  be  enrolled  in  her  Majesty's  awmSn^e 

Hiffh  Court  of  Chancery,  within  six  calendar  months  next  pature  of  bis 

*='  ^  ^  •^  ,  inTention,  and 

and  immediately  after  the  date  of  the  said  letters  patent,  cause  the  same 

&c.,  then  the  said  letters  patent  should  become  void,  &c.,  enrolled^  The 

as  by  the  enrolment  of  the  said  letters  patent  now  remain-  pfeSed^Uiat 

ing  of  record  in  her  said  Majesty's  High  Court  of  Chancery,  J}*®  P**®"*^ 

.     .  ptrticularly 

descnbe  and  ascertain  the  nature  of  the  said  alleffed  invention,  and  in  what  manner  the  same 
was  to  be  performed,  according  to  the  meaning  of  the  said  letters  patent  ;*•  concluding  with  a 
verification :  Held,  upon  special  demurrer,  that  although  it  did  not  appear  on  the  6oe  of  the 
declaration  that  the  six  months  from  the  date  of  the  letters  patent  had  elapsed,  the  averment  in 
the  declaration  was  a  material  one ;  and  that  the  plea  was,  in  substance,  the  same  as  if  it  had 
denied  the  averment  mode  ct  form^,  and,  therefore,  ought  to  have  concluded  to  the  country. 
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^^JJ^J^    things,  more  fully  and  at  large  appear.     The  declaration 

^     »•  then  alleged  that  the  said  W.  C.  Thornton  did  afterwards, 

GOLDTHOttP  ...  .  .  • 

aud  Another,  and  within  six  calendar  months  next  immediately  after  the 
date  of  the  said  letters  patent,  to  wit,  on  the  21st  of  June, 
1842,  in  pursuance  of  the  said  proviso,  and  of  the  said 
letters  patent,  by  an  instrument  in  writing,  under  his  hand 
and  seal,  particularly  describe  and  ascertain  the  nature  of 
his  said  invention,  and  in  what  manner  the  same  was  to  be 
and  might  be  performed,  and  did  afterwards,  and  within 
six  calendar  months  next  immediately  after  the  date  of  the 
sidd  letters  patent,  to  wit,  &c.,  cause  the  said  instniment  in 
writing  to  be  duly  enrolled  in  her  Majesty's  High  Court  of 
Chancery  at  Westminster,  as  by  the  record  of  the  said 
instrument  in  writing  now  remaining  of  record  in  the  said 
Court  fully  appears.  The  declaration  then  averred,  in  the 
usual  form,  that  Thornton  had  assigned  his  patent  right  to 
the  plaintiff,  and  that  the  defendants  had  infringed  the 
patent 

Seventh  plea. — That  the  said  W.  C.  Thornton  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
alleged  invention,  and  in  what  manner  the  same  was  to  be 
performed,  according  to  the  meaning  of  the  said  letters 
patent.     Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
that  the  plea  neither  traversed,  nor  confessed  and  avoided 
any  material  averment  of  the  declaration ;  that  it  was  un- 
certain whether  the  defendants  intended  to  traverse  the 
averment  in  the  declaration,  or  to  confess  and  avoid  the 
same,  by  virtue  of  some  new  matter ;  that,  if  the  former 
were  intended,  the  plea  should  have  concluded  to  the 
country,  and  not  with  a  verification ;  if  the  latter,  the  new 
matter  should  have  been  set  out  in  the  plea :  that  the  plea 
was  informal,  inasmuch  as  it  tended  to  raise  a  question  of 
law  as  to  the  sufiiciency  of  the  specification  enrolled,  and 
yet  did  not  set  out  the  said  specification,  or  any  part 
thereof;    that  the    averment    in    the    declaration    being 
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material  and  traversable,  the  defendants,  if  they  intended  to        1845. 
maintain  the  contrary  thereof^  should  have  duly  traversed      Bbntlby 
the   same;    that  it  was  a  circuitous  and  ai^mentative    ^     *- 
traverse  of  a  material  allegation;   that  the  plea  did  not   and  Another, 
shew  what  was  the  meaning  of  the  letters  patent;  and  that 
it  was  a  circuitous  and  argumentative  traverse  of  the  com- 
pliance with  the  condition  and  proviso  averred  to  have 
been  performed  and  complied  with. 

ChanneUy  Seijt,  in  support  of  the  demurrer.  In  Muntz 
V.  Foster  (a),  which  was  also  an  action  fi>r  the  infringement 
of  a  patent,  it  was  decided,  that  a  compliance  by  the 
patentee  with  the  proviso,  was  a  material  and  necessary 
allegation  in  the  declaration;  and  therefore  a  traverse  of 
such  an  allegation  ought  to  conclude  to  the  country. 
[Mauk,  J. — The  plea  is  not  a  traverse  of  the  allegation 
modo  et  forma;  but  that  Thornton  did  not  describe  the 
invention  *' according  to  the  meaning  of  the  said  letters 
patent^  That  looks  more  like  a  demurrer  than  a  plea.] 
If  it  were  so  intended,  the  defendants  ought  to  have 
concluded  to  the  Court  Another  objection  to  the  plea 
is,  that  it  is  uncertain  whether  it  is  meant  to  traverse  the 
allegation  in  question,  or  to  confess  and  avoid  it  by  the 
force  of  some  new  matter.  If  the  latter,  no  new  matter 
is  alleged.     [He  was  then  stopped  by  the  Court] 

Manning^  Seijt,  (J^.  Addison  with  him,)  contrd.  This 
plea  may  be  supported  on  two  distinct  grounds.  Even  if 
the  plea  ought  not  to  have  concluded  with  a  verification, 
the  verification  may  be  rejected  as  surplusage,  as  no  con- 
clusion at  all  is  required.  At  common  law,  it  ought  to 
have  concluded  with  a  prayer  of  judgment,  which  the  new 
rules  of  pleading  have  rendered  unnecessary.  In  Bodenr 
ham  V.  HiU{b\  which  was  an  action  of  assumpsit  for  work 
and  Ikbour  as  an  attorney,  the  defendant  pleaded  non 

{aTAnte,  vol.  I,  p.  737 ;  See  (&)  7  M.  &  W.  374 ;  See  S.  C- 
S.  C.  7  ScoU.  N.  R.  471.  8  Dowl.  862. 
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1845.  assumpsit  infra  sex  annos,  and  concluded  with  a  prayer  of 
^^^jgY  judgment,  omitting  the  verification.  Upon  special  de- 
_     ^'  murrer,  the  Court  held  that  the  plea  was  good.     In  the 

and  AooUht.  present  case,  the  allegation  of  compliance  with  the  con:- 
dition  of  the  proviso,  does  not  come  with  proprie^  from 
the  plaintiff;  because,  if  there  be  a  condition  at  all,  it  is  a 
condition  subsequent,  not  precedent.  It  was  for  the  de- 
fendants to  aver  non-performance ;  1  WiUiams  Sound.  234, 
n.  5  ;  Wynne  v.  Wynju  (a).  [Mavlej  J. — If  the  allegation 
in  the  declaration  is  immaterial,  the  plea  introduces  new 
matter,  and  ought  to  conclude  with  a  verification.  In  the 
plea  of  the  Statute  of  Limitations,  an  averment  that  the 
promise  was  not  made  within  six  years,  is  a  negative  of 
something  material  in  the  declaration.]  Farther,  it  does 
not  appear  firom  the  declaration,  that  the  six  months 
allowed  for  the  enrolment  of  the  specification,  had  expired, 
before  the  commencement  of  the  action,  so  that  there  was 
no  necessity  to  aver  the  performance  of  the  condition. 
Secondly,  the  plea  is  not  a  mere  traverse  of  the  proposition 
in  the  declaration,  but  extends  much  wider.  The  declar»- 
tion  states,  **  that  the  patentee  did  describe  the  nature  of 
his  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed," whereas  the  plea  says  that  he  *^  did  not  describe, 
&C.,  according  to  the  meaning  of  the  said  letters  patent* 
The  plea  denies,  therefore,  not  only  the  mode  of  enrolling 
the  specification,  as  alleged  in  the  declaration,  but  all  other 
modes  whatsoever;  and,  consequently,  concludes  properly 
with  a  verification.  [MauU,  J. — To  make  the  plea  good, 
it  must  be  taken  with  reference  to  the  proviso.  Now,  the 
proviso  says,  that  the  nature  of  the  invention  shall  be 
described  by  an  instrument  in  writing,  under  the  patentee^ 
hand  and  seal,  to  be  enrolled  within  six  calendar  months 
after  the  date  of  the  letters  patent  The  plea,  therefore, 
denies  the  due  enrolment  of  such  an  instrument  Erie^  J. 
— The  declaration  follows  exactly  the  words  of  the  proviso 
throughout]     The  defendants  must,  then,  take  their  stand 

(a)  2  M.  &  Gr.  8 ;  See  S.  C.  3  Scott,  N.  R.  278. 
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upon  the  first  objection  alone.     In  actions  on  awards,  if  1845. 

the  plea  be,  that  no  award  was  made,  the  plea  concludes  to  ^^H^^ 

the  Court,  and  not  to  the  country,  so  that  the  plaintiff  may  ». 

have   the   opportunity  of  setting  out  the  award  in  his  and  Anottier. 
replication. 

ChanneU,  Serjt,  in  reply. 

Cun  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  (in  Hilary 
Vacation)  by 

TiNDAL,  C.  J.— The  question  in  this  case  is,  whether 
the  seventh  plea  ought  to  have  concluded  to  the  country. 
The  question  depends  on  the  consideration  whether  the 
averment  in  the  declaration,  which  that  plea  in  form  denies, 
was  a  material  averment  on  the  part  of  the  plaintiff;  foar, 
if  material,  it  follows,  from  the  ordinary  rules  of  pleading, 
that  as  the  plea  distinctly  denies  it»  there  could  have  been 
no  other  issue  raised  by  the  plea  compelling  the  pluntiff  to 
plead  over,  and,  consequently,  the  defendants  were  bound 
to  have  concluded  their  traverse  to  the  country.  And  we 
are  of  opinion  that  the  averment  in  the  declaration  is 
material 

The  first  objection  taken  was  that  the  proviso  or  con- 
dition contained  in  the  letters  patent,  is  a  condition  sub- 
sequent only^  and  that  the  plaintiff  was  under  no  neces- 
sity to  allege  a  performance  of  it,  but  that  the  allegation 
of  non-performance  must  come  properly  from  the  other 
side.  The  obvious  meaning  of  this  condition  appears  to  us 
to  be,  that  if  the  grantee  of  the  letters  patent  lets  the  six 
months  elapse  without  enrolling  the  specification,  the 
letters  patent  would  cease,  determine,  and  become  void,  if 
not  from  the  date  of  the  letters  patent,  at  all  events,  fix>m 
the  expiration  of  six  months.  This  objection,  however, 
has  been  already  decided  by  the  Court  in  the  case  of 
Muntz  V.  Foster  (a). 

(d)  Antti  vol.  1,  p.  737. 
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' V ' 

Bentlby 

V. 
GOLDTHORP 

And  Another. 


It  wasy  secondly,  objected,  for  the  defendants,  that  as  it 
does  not  appear,  on  the  &ce  of  the  declaration,  that  the  six 
months  allowed  for  enrolling  the  specification  had  actually 
expired  before  action  brought,  so  there  could  be  no  neces* 
sity  for  the  averment  that  the  specification  had  been 
enrolled.  But  we  think  it  a  sufficient  answer  to  this  ob- 
jection to  say,  that  if  this  averment  were  omitted,  the 
plaintiff's  right  to  sue,  as  assignee  of  the  patent,  would  be 
left  in  doubt  and  uncertainty ;  inasmuch  as  it  would  neither 
appear  that  the  six  months  had  elapsed,  and  that  the 
specification  had  actually  been  enrolled ;  nor  that  the  action 
was  brought  for  the  breach  of  privilege  granted,  within  six 
months  next  following  the  date  of  the  letters  patent.  The 
declaration,  in  that  case,  might  have  been  demurred  to,  and 
might  have  been  held  bad  for  uncertainty ;  and  we,  there- 
fere,  think  that  an  averment,  which  prevents  that  conse- 
quence, cannot  be  considered  as  immaterial. 

It  was  lastly  argued,  that  the  conclusion  of  the  pleas  with 
a  verification,  was  proper  in  this  case,  inasmuch  as  the 
traverse  is  laiger  than  the  all^ation  in  the  declaration, 
namely,  as  it  contains  a  denial  that  the  plaintiff  ever  did, 
at  any  time,  particularly  describe  the  invention,  and  is  not 
pleaded  modo  et  formfi,  so  as  to  meet  the  particular  averment 
in  the  declaration.  But  to  this  it  appears  an  answer,  that 
it  is  alleged  in  the  plea  that  the  grantee  of  the  letters 
patent  did  not  particularly  describe  and  ascertain  the  nature 
of  his  invention,  according  to  the  meaning  of  the  said  letters 
patent.  And,  in  referring  to  the  declaration,  it  appears 
that  the  specification  is  therein  alleged  to  have  been  drawn 
and  enrolled  in  pursuance  of  the  said  proviso  in  the  letters 
patent  contained ;  which  is,  upon  the  face  of  it,  according  to 
the  meaning  of  the  said  letters  patent :  so  that,  in  substance, 
the  plea  is  the  same  as  if  it  denied  the  averment  modo  et 
formfi.  We,  therefore,  think  that  the  plea  ought,  properly, 
to  have  concluded  to  the  country,  and  that  there  most  be 


Judgment  for  the  Plaintiff. 
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Benazech  v.  Bessbtt. 

f^HANNELLy  Seijt,  shewed  cause  against  a  rule,  which  Amurty.made 
had  been  obtained  on  a  former  day,  calling  upon  the  under  an  inter- 
plain  tiflF  to  shew  cause  why  he  should  not  pve  security  for  £^^5ed  to 
costs,  he  being  a  foreigner,  resident  at  Bourdeaux,  beyond  d«««?d 
the  jurisdiction  of  this   Court      The  action  had  been  ooitsfroina 
originally  commenced  agtdnst  the  London  Dock  Company,  Sding^bcmnid 
to  recover  the  possession  of  a  large  quantity  of  wine  ware-  S*t^^'c^°"* 
housed  at  the  London  Docks.     The  London  Dock  Com- 
pany, having  no  claim  to  the  wine  themselves,  obtained  an 
interpleader  rule,  by  which  the  present  defendant,  Jacques 
Bessett,  was  made  defendant  in  their  stead.     The  com- 
pany had  made  no  application  for  security  for  costs  before 
the  interpleader  nile  was  obtained,  nor  had  the  present 
defendant  pleaded  to  the  action  when  this  application  was 
made  on  his  behal£    There  was  no  affidavit  that  the  de- 
fendant had  a  good  defence  on  the  merits.     It  was  now 
submitted,  on  the  part  of  the  plainti£P,  that  as  the  party 
against  whom  the  action  had  been  commenced,  had  not 
applied  for  security,   the  case  did  not  fall  within  the 
ordinary  rule. 

Bylesy  Seijt.,  contrii,  contended,  in  the  first  place,  that 
there  was  no  necessity  for  an  affidavit  of  merits;  and  cited 
The  Edinburgh  and  Leith  Railway  Company  v.  Dawson  (a). 
Secondly,  he  argued,  that  as  the  defendant  now  stood  in 
the  same  position  as  if  the  action  had  been  originally  com- 
menced against  him,  there  was  no  reason  for  dispensing 
with  the  ordinary  rule,  by  which  plaintifb,  out  of  the  juris- 
diction of  the  Court,  were  called  upon  to  give  securi^  for 
costs. 

(a)  7  Dowl.  673. 
VOL.  n.  F  P  P  D.  &  u 
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T1NDAL9  C.  J. — It  seems  to  me  that  the  defendant  stands 
in  the  same  position  as  any  other  defendant,  and  is  entitled 
to  the  security  for  which  he  applies. 


Maule,  J. — I  think  the  same  mischief  exists  in  this  < 
as  in  any  other,  and  the  proper  remedy  is,  that  the  plaintiff 
should  give  security  for  costs. 

Rule  absolute. 


Adefbndcnt, 
intending  to 
execntea 
warrrat  of 
•itornej,  went 
to  the  office 
of  the  attorney 
fortheplaintii^ 
where  he  found 
another  attor- 
ney, W.  J.  H, 
(the  brother  of 
the  plaintiflPs 
attorney.) 
The  plaintiff's 
attorney  then 
read  orer  a 
form  of  worda 
(contained  in 
the  warrant  of 
attorney) 
which  the 
defendant 
repeated  after 
him,  statinff 
that  he,  defend* 
ant,  had  nomi- 
nated W.J.  M. 
as  his  attorney: 
Held,  that  this 
was  an  express 
naming  or  an 
attorney  by  the 
defendant, 
within  the 
meaning  of 
the  Stat. 
1  &  2  Vict. 
0.  110,8.9. 


Walton  v.  Chandleb. 

Al  rule  had  been  obtained  by  Channelly  Serjt,  calling 
on  the  plaintiff  to  shew  cause  why  the  warrant  of  attorney 
given  by  the  defendant,  and  the  judgment  and  execution 
thereon,  should  not  be  set  aside ;  upon  the  ground  that  the 
attorney  attesting  the  execution  of  the  instrument  by  the 
defendant,  had  not  been  named  by  him,  pursuant  to  the 
statute  1  &  2  Vict  c  110,  s.  9*  It  appeared  from  the  affi- 
davits, that  the  warrant  of  attorney  had  been  prepared  by 
Mr.  Edward  Meymott,  the  plaintiff's  attorney,  and  that 
the  plaintiff  and  the  defendant  went  together  in  company 
to  Mr.  Meymott's  office,  for  the  purpose  of  executing 
it  When  the  plaintiff  and  the  defendant  arrived  at  the 
office,  they  found  Mr.  Edward  Meymott  there,  and  Mr. 
W.  J.  Meymott,  his  brother,  also  an  attorney,  but  not 
connected  with  him  in  business.  Mr.  Edward  Meymott 
explained  to  the  defendant  the  necessity  there  was  for  the 
attendance  of  an  attorney  on  his  part,  to  witness  the  exe- 
cution of  the  warrant  of  attorney,  and  informed  him  that 
he  had  therefore  requested  his  brother  to  be  present,  in 
order  that  the  defendant  might,  if  he  thought  proper, 
appoint  him  his  attorney  for  that  purpose.  The  defendant 
did  not  object  to  this  proposition,  and  repeated  after  Mr. 
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Edward  Meymott,  the  plaintiff's  attorney,  the  following        1845. 
words,  taken  from  the  body  of  the  warrant :  "  And  I,  the     ^^^^j, 
said  Thomas  Chandler,  have  expressly  named   William  *- 

Joseph  Meymott,  of  86,  Blackfriar^s  Road,  in  the  county  of 
Surrey,  gentleman,  an  attorney  of  her  Majesty's  Court  of 
Common  Pleas  at  Westminster;  and  requested  him  to 
attend  on  my  behalf,  to  inform  me  of  the  nature  and  effect 
hereof  before  the  same  is  executed,  and  to  witness  the  due 
execution  hereof  by  me ;  and  I  acknowledge  that  the  said 
William  Joseph  Meymott  has  accordingly  informed  me  of 
the  nature  and  effect  hereof  before  such  execution."  The 
warrant  was  then  executed  and  attested  by  Mr.  W.  J. 
Meymott,  as  the  defendant's  attorney.  On  the  26th  of 
November,  judgment  was  signed  and  execution  issued ;  and 
on  the  19  th  of  December,  a  fiat  in  bankruptcy  was  sued  out 
against  the  defendant,  by  whose  assignees  the  present 
application  was  made. 

Talfaurd,  Serjt,  now  shewed  cause.  It  is  admitted 
that  Mr.  W.  J.  Meymott  did  not  originally  attend  at  his 
brother's  office  at  the  request  of  the  defendant ;  but  that 
was  not  necessary,  if  the  party  about  to  execute  the  war- 
rant of  attorney  adopted  the  suggestion  made  to  him, 
that  Mr.  Meymott  should  act  as  his  attorney ;  Taylor  v. 
Nicholls  (a).  Hale  v.  Dale  (b).  Where  there  has  been  an 
express  and  formal  naming  of  the  attorney,  and  no  fraud  is 
suggested,  that  is  sufficient. 

Channellj  Serjt.,  contriL  A  naming  of  the  attorney  by 
repeating  the  words  of  nomination  after  another,  would  let 
in  all  the  mischief  which  the  statute  was  intended  to  pre- 
vent. That  was  a  mere  formal  act,  not  implying  that  the 
defendant  freely  adopted  Mr.  Meymott  as  his  attorney.  He 
referred  to  Barnes  v.  Pendrey  (c),  and  dripper  v.  Bristaw  {d). 

(fl)  6  M.   &  W.    91 ;    S.  C.         (c)  7  Dowl.  747. 
8  Dowl.  242.  (rf)  6  M.  &  W.  807  ;  See  S.  C. 

(6)  8  Dowl.  599.  8  Dowl.  797. 
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1845.  TiNDAL,  C.  J. — It  appears  to  me  that  this  warrant  of 

Walton      attorney  has  been  executed  in  conformity  with  the  direc- 

^     *•  tions  of  the  act  of  Parliament     The  earlier  cases  upon  the 

Chanolbb. 

construction  of  the  statute,  certainly  decided  that  no  warrant 

of  attorney  would  be  good,  unless  there  were  an  original^ 
as  well  as  an  express,  nomination  of  the  attorney  by  the 
defendant ;  but  the  latter  cases  are  founded  on  a  better 
yiew  of  the  objects  of  the  act,  and  have  laid  it  down  as 
a  rule,  that  not  only  where  a  party  is  named  by  the 
defendant,  but  where  he  is  adopted  as  his  attorney,  it  is 
sufficient  The  argument  on  the  part  of  the  defendant  is, 
that,  as  the  nomination  was  made  by  repeating  words 
which  already  appeared  on  the  face  of  the  instrument, 
there  was  not  a  free  adoption  of  the  party  so  named.  It 
really  would  be  very  hard  to  turn  a  circumstance  like  this, 
which  was  intended  to  make  the  transaction  the  more  free 
from  suspicion,  into  an  aigument  against  the  validity  of  the 
document  In  consequence  of  the  objections  which  have 
been  frequently  taken  to  the  execution  of  these  instruments^ 
the  creditor,  with  a  view  to  his  own  protection,  has  had  an 
express  nomination  inserted  in  the  body  of  the  warrant  of 
attorney ;  and  I  cannot  but  think  that  when  this  was  read 
over  to  the  party  executing,  and  he  repeated  the  words,  the 
circumstance  of  its  having  been  found  in  the  document 
itself  ought  not  to  make  any  difference.  It  seems  to  me, 
therefore,  that  there  has  been  a  strict  and  literal  compliance 
with  the  requisitions  of  the  statute ;  and  in  the  total  ab- 
sence of  fraud,  we  should  be  doing  very  wrong  if  we  were 
to  set  this  warrant  of  attorney  aside. 

Maule,  J. — The  statute  requires  that  there  should  be 
some  attorney  present  on  the  behalf  of  the  person  executing 
the  warrant  of  attorney,  expressly  named  by  him,  and 
attending  at  his  request  No  question  has  been  made,  as 
to  whether  Mr.  W.  J.  Meymott  attended  at  the  request  of 
the  defendant ;  because  he  was  in  the  room  at  the  same  time 
with  him,  and  if  he  remained  at  his  request,  it  comes  to 
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the  same  thing.     But  it  is  contended,  that  Mr.  Meymott       1845. 
was  not  expressly  named  by  the  defendant  as  his  attorney,      wal^on 
Now  I  am  of  opinion,  that  where  a  party'  says,  "  I  have  »• 

expressly  named  William  Joseph  Meymott,  ftc,**  that  this  is 
an  express  naming  of  an  attorney  by  the  defendant,  within 
the  meaning  of  this  act  of  Parliament.  Such  a  formal 
proceeding  may  sometimes  induce  a  suspicion  of  fraud, 
but  there  is  no  fraud  suggested  here.  The  Courts  have 
required  such  extreme  nicety  in  the  forms  of  executing  a 
warrant  of  attorney,  that  there  is  no  security  for  any 
creditor,  unless  there  has  been  a  literal  compliance  with  the 
provisions  of  the  act  That  accounts  for  this  form  being  gone 
through  in  a  bona  fide  case  like  the  present  I  think  that 
Mr.  Edward  Meymott  prudently  and  properly  took  care  to 
exclude  any  chance  of  the  defendaot^s  not  actually  naming 
an  attorney,  by  using  plain,  formal  words,  which,  in  order 
to  avoid  mistakes  or  equivocation,  he  read  from  the 
instrument  itself  and  which  the  defendant  repeated  after 
him.  By  so  doing,  the  defendant  named  Mr.  W.  J.  Mey- 
mott his  attorney,  just  as  a  person  who  repeats  the  words 
of  the  oaths  after  the  officer  of  the  Court,  takes  the  oaths 
of  allegiance  and  supremacy.  I  am  of  opinion,  therefore, 
that  there  has  been  a  literal  compliance  with  all  the  pro- 
visions of  the  act ;  and  that  being  the  case,  I  agree  with 
the  Lord  Chief  Justice  in  thinking  that  it  would  require 
proof  of  fraud  to  show  that  what  was  a  literal,  was  not  also 
a  substantial,  compliance  with  the  statute.  It  is  very  im- 
portant that  where,  as  in  the  present  instance,  there  is  an 
absence  of  .finud,  these  warrants  of  attorney  should  be 
sustained. 

Cresswell,  J. — I  am  of  the  same  opinion.  Prim&  facie, 
the  warrant  of  attorney  is  good ;  and  it  is  for  the  party  who 
executes  it  to  shew  that  it  is  not  Now,  what  does  the 
defendant  say  here  ?  He  says,  that  the  attorney  was  brought 
to  the  office  by  the  attorney  of  the  plaintiff,  and  that  he, 
the  defendant,  did  not  assent  or  agree  to  the  employment 
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of  Mr.  W.  J.  Meymott  as  his  attorney,  otherwise  than  by 
simply  not  objecting  thereta  He  docs  not  swear,  therefim, 
in  terms,  that  he  did  not  name  Mr.  Meymott,  and  the 
affidavits  on  the  other  side  shew  that  he  did  name  him. 
Where,  therefore,  there  has  been  a  precise  and  literal  com- 
pliance with  the  statute,  and  no  fraud  is  suggested,  there 
can  be  no  ground  for  setting  aside  the  warrant  of  attorney. 


Erlb,  J.,  concurred. 


Rule  discharged,  with  costs. 


A  priioner  in 
the  custody  of 
the  keeper  of 
the  Ooeeo's 
prisoD  on 
criminal  pro- 
cess, under  a 
conriction  of 
the  Court  of 
Queen*s  Bench, 
cannot  be 
charged  in 
execution  in 
a  civil  suit,  by 
a  writ  of  habeas 
corpus  ad 
satisfaciendum, 
issuing  out  of 
this  Court, 
CTen  fcince  the 
pasning  of  the 
Stat.  5  &  6 
Vict,  c  22. 


GiBB  t7.  King. 

J.  HE  defendant  was  brought  up  on  the  last  day  of 
Michaelmas  Term  by  a  habeas  corpus  ad  satisfaciendum, 
directed  to  the  keeper  of  the  Queen's  Prison,  in  order  to 
be  charged  in  execution  with  a  judgment  debt  of  60/.  4$^ 
recovered  against  him  by  the  plaintiff  in  this  action.  The 
judgment  was  signed  on  the  9th  of  December,  1843.  On 
the  6th  of  February,  1844,  the  defendant  was  convicted,  m 
the  Court  of  Queen's  Bench,  upon  an  indictment  for  a  con- 
spiracy, and  was  sentenced  to  imprisonment  for  eighteen 
calendar  months.  On  the  10th  of  Februaiy,  he  was  taken 
into  custody  and  confined  in  the  Queen's  Prison.  On  the 
22nd  of  November,  the  writ  of  habeas  corpus  ad  satisfiud- 
endum  was  lodged  with  the  keeper  of  the  prison,  who  made 
his  return  to  the  writ,  setting  out  the  sentence  and  warrant 
of  the  Court  of  Queen's  Bench. 


Byles,  Serjt,  for  the  defendant,  opposed  Ms  being  chaiged 
in  execution,  and  moved  for  a  rule  to  shew  cause  why  the 
writ  of  habeas  corpus  ad  satisfaciendum  should  not  be  set 
aside  for  irr^ularity,  with  costs.  He  submitted,  that  when 
a  party  was  in  custody  under  a  criminal  charge,  a  writ  of 
habeas  corpus  ad  satisfaciendum  did  not  lie;  and  cited 
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Wahh  V.  Davies  (a),  Janes  ▼•  Danvers  {b),  and  Freeman  v.        1845. 
fFeUon(c).  ^-^ 


Sir  T.  JFUde,  Seijt,  (amicus  curias)  said  that  the  practice 
had  generally  been,  if  the  defendant  objected  to  being 
charged  in  execution,  to  adjourn  the  case ;  and  to  grant  a 
rule  to  shew  cause  why  the  writ  of  habeas  corpus  ad 
satisfiEu^iendum  should  not  be  set  aside. 

TonoALy  C.  J. — Let  the  case  then  stand  over  till  the 
first  day  of  next  Term ;  and,  in  the  meantime,  notice  of  the 
rule  must  be  given  to  the  plaintiff  *s  attorney. 

Rule  nisi  granted. 

Channell,  Seijt,  now  shewed  cause  against  the  rule.  It 
may  be  contended  on  the  other  side,  in  the  first  place,  that 
the  writ  was  not  lodged  in  sufficient  time ;  but  the  rule, 
that  a  prisoner  must  be  charged  in  execution  within  two 
Terms  after  final  judgment,  does  not  extend  to  cases  where 
the  party  is  not  in  custody  at  the  suit  of  the  plaintiff;  Hall 
V.  fVetherell  (d).  The  main  question,  however,  is,  whether 
the  practice  which  formerly  obtained  with  regard  to  these 
writs,  has  not  been  altered  by  the  stat  5  &  6  Vict  c  22, 
by  the  third  section  of  which  the  Fleet  Prison,  which  was 
formerly  the  prison  of  this  Court,  is  abolished.  By  the 
first  section,  the  Queen's  Prison  is  now  made  the  prison  of 
this  Court,  as  well  as  of  the  Court  of  Queen's  Bench,  and 
therefore  the  officer  in  whose  custody  the  defendant  now 
is,  is  an  officer  of  this  Court.  If  the  defendant  be  charged 
in  execution  in  the  present  suit,  there  will,  consequently, 
be  no  change  of  custody;  which  was  the  ground  on  whicl^ 
the  cases^  cited  in  moving  for  the  rule,  were  decided. 

(a)  2  N.  R.  245.  (c)  I   Bing.  221  ;    See  S.  C. 

(b)  5  M.  &  W.  234;  See  S.  C.      8  Moore,  81. 

7  Dowl.  394.  id)  2  Scott,  N.  R.  196. 


0. 
KiKO. 
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1845.  Bytes,  Seijt.,  to  support  the  rule.    The  effect  of  the  writ 

^"^^^^    of  habeas  corpus  ad  satisfiK;iendum  in  the  present  case, 
9.  would  be  to  take  the  defendant  out  of  custody  on  criminal 

process,  and  to  charge  him  in  execution  in  a  dril  suit. 
This  Court  stands  in  the  same  position  as  the  civil  side  of 
the  Court  of  Queen's  Bench,  which,  before  the  passing  of 
the  Stat.  5  &  6  VicL  c.  22,  had  no  power  to  charge  the 
defendant  in  execution  when  in  custody  on  a  criminal 
process.  In  that  Court,  the  same  officer  must  have  had 
charge  of  the  prisoner ;  and  the  practice  was,  to  have  the 
defendant,  when  in  custody  upon  a  criminal  charge,  brought 
up  by  a  habeas  corpus  issued  on  the  Crown  side  of  the 
Court ;  Taylar^s  case  (a)  ;  Fowler  v.  Dunn  {b).  As  there 
is  no  Crown  side  to  this  Court,  the  plaintiff  must  wait  until 
the  expiration  of  the  period  of  criminal  custody. 

Maule,  J.  (c) — This  is  a  rule  to  set  aside  a  writ  of  habeas 
corpus  ad  satisfaciendum,  which  has  been  sued  out  of  this 
Court,  in  order  that  the  plaintiff  may  charge  the  defendant 
in  execution.  Since  the  passing  of  the  stat.  5  &  6  Vict, 
c  22,  the  Queen's  Prison  is  the  prison  of  this  Court,  and 
therefore  the  defendant,  being  in  the  custody  of  the  keeper 
of  the  Queen's  Prison,  is  in  the  custody  of  an  officer  of  this 
Court,  and  in  his  custody  he  would  remain,  even  if  he  were 
charged  by  the  plaintiff  in  execution.  There  is  no  attempt, 
therefore,  to  change  the  custody ;  but  the  question  is, 
whether  a  prisoner,  under  sentence  of  imprisonment  for  a 
misdemeanor  has  been  properly  brought  here  by  a  writ  of 
habeas  corpus  ad  satisfaciendum,  for  the  purpose  of  his 
being  charged  in  execution  in  a  civil  suit  Before  the  stat. 
5  &  6  Vict  c.  22,  passed,  the  practice  was,  when  a  party 
was  in  the  criminal  custody  of  the  Court  of  Queen's  Bench, 
to  bring  him  up  by  a  writ  issued  on  the  Crown  side  of 

(a)  3  East,  232.  io  the  judicial  committee  of  the 

(b)  4  Burr.  2034.  Privy  Council. 

(c)  Tmdal,  C.  J.,  was  sitting 


V. 

Kino. 
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that  Court,  which  alone  had  the  power  to  remand  him  to  1845. 
criminal  custody.  There  is  nothing  in  the  stat  6  &  6  Vict.  q^, 
c.  22,  to  alter  the  former  practice  of  the  Queen^s  Bench, 
and  I  should  think  it  very  strange  if  this  Court  had  a 
greater  power  than  the  Civil  side  of  that  Court.  The  writ 
has,  therefore,  issued  irregularly,  and  the  rule  to  set  it 
aside  must  be  made  absolute. 

Cresswell,  J. — I  am  of  the  same  opinion. 

Erlb,  J. — ^I  also  think  that  the  rule  should  be  made 
absolute.  I  ground  my  opinion  on  the  analogy  to  the 
practice  of  the  Court  of  Queen's  Bench  before  the  statute. 

Rule  absolute. 


Wood  v,  Wedgwood. 

Trespass.     The  first  count  stated,  that  the  defendant  Trespwi  qutfe 
heretofore,  &c.,  and  on  divers  other  days  and  times  between,  Tbedeclan- 
&c.,  with  force  and  arms,  &c.,  broke  and  entered  the  closes  ^^2^, 
of  the  plaintiff,  situate  in  the  parish  of  Burslem,  in  the  ^u-^^jiili 
county  of  Stafford :  that  is  to  say,  a  certain  close  called  the  the  trespMson 
Church  Meadow,  and  a  certain  other  close  called  the  timM,andon 
Garden,  and  then  broke  down,  prostrated,  damaged  and  JJ^^Ji^J^jn^ 
destroyed,  divers  posts,  rails,  and  boards,  to  wit,  100  posts,  the  first  count 

A  ^1         i.-nr«i»  1  .«  .  *      mentioned. 

&c.,  of  the  plaintiff,  of  great  value,  to  wit,  &c.,  then  stand-  Thedefendut 

ing  and  being  in  and  upon  the  said  closes  respectively,  and  Sf%ayow^  * 

being  part  of  the  fences  and  inclosures  thereof;  and  then  S*  j^°?*'S 

also  broke  down,  prostrated,  damaged  and  destroyed,  divers,  mentioned, 

to  wit,  20  perches  of  the  hedges  and  fences  of  the  plaintiff  trayenedTdie 

right  of  way, 
ami  new  as- 
signed.    To  the  new  assignment,  there  was  a  payment  of  money  into  Court,  and  acceptance  of 
it :  Held,  that  the  plea  justified  all  the  trespasses  in  the  (teclaration  ;  and  that  the  defendant, 
therefore,  was  not  boond  to  prote  two  rights  of  way. 
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1845.       of  and  bekn^ing  to  the  said  doees  respectiTelj^  and  of 
"^^^^^^    great  Taloe,  to  wit,  &c. ;  and  then  also  dog  up  and  aob- 
9-  verted  the  earth  and  soil,  &c.,  and  with  feet  in  walkings 

trod  down,  trampled  opon,  and  consumed  the  grass  and 
herbage  thereofl 

Second  count :  that  the  defendant  afterwards,  to  wit, 
on,  &C.,  and  on  divers  other  days  and  times  between,  &c 
with  force  and  arms,  &c.,  broke  and  entered  the  said  doees 
of  the  plaintiff  in  other  parts  thereof  and  then  brdLe  down, 
prostrated,  damaged  and  destroyed,  divers,  to  wit,  100  other 
posts,  &C.,  of  the  plaintiff,  of  great  value,  to  wit,  &c^  then 
standing  and  being  in  and  upon  the  said  doses  respecdvdy, 
and  being  part  of  the  fences  and  indosures  thereof;  and 
then  also  broke  down,  prostrated,  damaged  and  destroyed, 
divers,  to  wit,  20  other  perches  of  the  hedges  and  fences 
thereof,  and  dug  up  and  subverted  the  earth  and  soil 
thereof  and  trod  down,  trampled  upon,  and  consumed  the 
grass  and  herbage  thereof. 

Plea :  that  before,  and  at  the  several  times  when,  &c.,  in 
the  declaration  mentioned,  there  was  and  of  right  ought  to 
have  been,  a  certain  common  and  public  highway  into, 
through,  over,  and  along  the  said  closes  in  the  declaration 
mentioned,  in  which,  &c. ;  wherefore,  the  defendant,  &c., 
(justifying  the  removal  of  the  posts,  &c,  because  they  were 
obstructing  the  foot  path). 

Replication :  that  there  was  not  nor  ought  there  of  right 
to  have  been,  at  the  said  several  times  when,  &c,  or  either 
of  them,  a  common  or  public  highway  into,  through,  over, 
or  along,  the  said  closes,  in  which,  &c.,  in  the  declaration 
mentioned,  in  manner  and  form  as  in  the  said  plea  of  the 
defendant  is  alleged. 

The  plaintiff  also  new  assigned  that  he  brought  his  action 
not  only  for  the  trespasses  sought  to  be  justified  in  the  plea, 
but  also  for  other  and  different  trespasses,  committed  on 
other  and  different  occasions,  and  for  other  and  different 
purposes,  and  in  other  and  different  parts  of  the  said  closes 
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respectively,  out  of  the  said  supposed  way.  To  this  new  1845. 
assignment  the  defendant  pleaded  payment  of  forty  shillings  Wood 
into  Court,  which  was  accepted  by  the  plaintiff.  ^' 

At  the  trial  of  this  cause  at  the  last  Summer  Assizes  for 
the  county  of  Stafford,  before  Tindal,  C.  J.,  the  jury  found 
that  the  defendant  had  proved  a  right  of  way  over  the 
closes  in  question ;  but  as  the  learned  Judge  was  of  opinion 
that  upon  the  pleadings,  the  defendant  had  undertaken  to 
justify  two  distinct  sets  of  trespasses,  and  was  therefore 
bound  to  prove  two  separate  rights  of  way,  a  verdict  was 
taken  for  the  plaintiff,  with  forty  shillings  damages,  with 
leave  reserved  to  the  defendant  to  move  to  enter  the  verdict 
for  him. 

A  rule  nisi  having  been  accordingly  obtained ; 

Talfourd,  Serjt.,  shewed  cause.  The  plaintiff  charges 
two  separate  sets  of  trespasses  in  his  declaration,  and  the 
defendant  has  undertaken  to  justify  them  both.  He  was, 
therefore,  bound  to  prove  two  separate  rights  of  way. 
[Cresswelly  J. — The  trespasses  for  which  the  pldntiff  brings 
his  action  might  all  be  on  different  parts  of  the  same  closes. 
Maule,  J. — Is  it  not  the  same  as  if  he  had  charged  the 
trespasses  in  one  count?  Is  there  any  difference  between 
this  declaration,  and  saying  that  the  trespasses  were  com- 
mitted on  divers  days  and  times,  and  in  various  parts  of 
the  closes?  The  defendant  by  his  plea  stays,  that  all  the 
trespasses  were  committed  in  asserting  one  right  of  way.] 
The  defendant  should  have  pleaded  two  separate  rights  of 
way;  Ellison  v.  Isles  {a).  The  defendant's  plea  is  either 
commensurate  to  the  trespasses  complained  of,  or  it  is  bad. 

Shee^  Serjt,  in  support  of  the  rule,  was  not  called  upon. 

Tindal,  C.  J. — Upon  further  consideration,  I  think  that 

(a)  U  A.  &  E.  6C5 ;  See  S.  C.  3  P.  &  D.  391. 


Wedgwood. 
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1845.  the  defendant  is  entitled  to  the  Terdict  The  second  count 
^^^^^^  is  altogether  idle,  and  discloses  no  farther  cause  of  action 
than  the  new  asrignment,  as  to  which  the  jdaintiff  has 
already  received  his  damages.  If  the  second  count  had 
specified  a  trespass  on  a  particular  close  bj  name,  or  other 
description,  it  would  then  have  been  like  a  separate  action ; 
but  as  it  merely  states  a  trespass  **  in  other  part^  of  the 
same  closes^  this  is  no  more  than  is  done  by  the  new 
assignment 

Maulb,  J. — ^The  whole  complaint  is  (^  a  trespass  to 
certain  closes  in  some  parts  and  in  othen.  The  defendant 
pleads  that  he  committed  the  trespass  under  a  right  ci 
way,  which  he  had  over  the  doses  in  question.  The 
plaintiff  denies  that  he  had  any  right  of  way,  and  also  new 
assigns  extra  viam.  To  the  new  assignment,  there  was  a 
payment  of  money  into  Court,  which  the  plaintiff  has 
received  in  satisfiurtion  of  the  trespasses  new  assigned. 
The  only  question,  therefore,  at  the  trial  was,  whether  the 
defendant  had  a  right  of  way  over  some  part  of  the  closes 
in  question ;  and  the  juiy  found  that  he  had. 

Crbsswell,  J.,  and  Erle,  J.,  concurred. 

Rule  absolute. 


lea 
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1845. 

Rankin  v.  De  Medina. 

1  RESPASS  for  breaking  and  entering  plaintiff's  dwelling-  To  apl 
house,  and  taking  his  goods.  treipus,  under 

Plea,  justifying  under  a  writ  of  testatum  fieri  &cias,  at  SJ^fti^u,i^*** 
the  suit  of  the  defendant  against  the  plaintiff.  *^Jd  "ST 

Replication :  That  the  said  writ  of  testatum  fieri  fiu;ias  in  the  uud  writ 
the  said  plea  mentioned,  and  under  which  the  defendant  on%c.,^^- 
attempts  to  justify  the  said  trespasses,  was,  to  wit,  on  the  Jjj^  *"*^tcd 
said  5th  day  of  February,  in  the  year  of  our  Lord,  1844,  ovt  of  this 
irregularly  sued  and  prosecuted  out  of  this  honourable  was  afterwards 
Court,  and  that  afterwards,  to  wit,  on  the  1st  day  of  April,  ^^^  ^jf^ 
in  the  year  of  our  Lord,  1844,  by  a  certain  order  then  duly  ^^fT"^^"*'^*' 
made  in  the  said  cause,  by  the   Right  Honourable  T.  was  made  a 
Erskine,  one  of  her  Majesty's  Justices  of  this  honourable  ff^  on 
Court,  bearing  date,  to  wit,  the  said  1st  day  of  April,  in  JJ^^^^j 
the  year  of  our  Lord,  1844,  (and  which  order  was  after-  tho  Court 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  made  intend  that  it 
a  rule  of  the  said  Court) ;  it  was  ordered,  that  the  said  ^emUe^^ 
writ  of  testatum  fieri  ftu^ias,  issued  in  the  said  suit,  and  the  5^*°  ^^^ , 

'  ^  irregnlanty; 

proceedings  thereon,  should  be  set  aside  as  by  the  said  rule  tnd,  therefore, 
and  order  now  remaining  in  the  said  Court,  will  more  ftiUy  pUcation  was 
appear;  and  this  the  plaintiff  is  ready  to  verify.  *^" 

Demurrer  to  replication,  assigning  amongst  other  causes, 
that  it  did  not  appear  in  or  by  the  said  replication,  how  or 
in  what  manner  the  said  writ  was  irregularly  sued  and  pro- 
secuted out  of  this  Court,  and  that  the  nature  and  ground 
of  the  alleged  irregularity,  ought  to  have  been  set  forth  in 
the  said  replication,  to  enable  the  Court  to  judge  whether 
the  said  writ  was  or  was  not  irregularly  sued  or  prosecuted 
out  of  this  honourable  Court. 

Joinder  in  demurrer. 

Channelly  Seijt,  in  support  of  the  demurrer.  The  repli- 
cation is  bad.  It  assumes  to  answer  the  defence  set  up  in 
the  plea,  and  yet  fails  to  do  sa    It  states  that  the  writ  of 
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1845.        testatum  fieri  facias,  has  been  set  aside  by  an  order  of  a 
Rawmw      ^^^^'''^  Judge.     That  may  be  so,  and  jet  the  defimce  be  a 

^   «/'  S^od  one,  if  the  writ  was  merely  set  aride  as  emmeons. 

Di  Medina.  .      . 

The  replication  shoold  haye  shewn  <m  what  groond  the 

writ  of  fi.  &•  was  set  aside,  so  as  to  haye  excluded  the 

possibility  of  the  defendant's  being  able  to  justify  under  it 

Bidden  y.  Pakemanlq),  is  an  authmty  that  treqpass  will  not 

lie,  where  process  is  irregular  merely,  and  not  yoid.    The 

case  iiiPrefitiee  y.  Harrison{b\  is  almost  identical  with  the 

present    There,  in  an  action  of  trespass  for  assault  and 

fidse  imprisonment,  the  defendant  pleaded  a  justification 

under  a  writ  of  ci^ias  ad  satisfeciendum,  and  the  plaintiff 

replied  that  the  said  writ  was  after  the  issuing  thereof  and 

before  the  commencement  of  the  suit,  ordered  to  be  set 

aside,  and  was  set  aside  by  order  of  a  Judge ;  and  it  was 

held,  on  special  demurrer,  that  the  replication  was  bad  for 

not  ayerring  that  the  writ  was  set  ande  for  irr^ularity. 

l^Tindalj  C.  J. — In  that  case  was  there  an  ayerment,  as  in 

the  present,  that  the  writ  had  irr^ularly  issued  ?]     It  does 

not  appear  that  there  was.     But  here  the  writ  may  haye 

been  both  erroneous  and  irr^:ular,  and  the  learned  Judge 

haye  set  it  aside  solely  on  the  former  ground. 

Byle$^  Serjt,  contra.  Here  the  writ  appears  on  the  fi^re 
of  the  replication  to  haye  been  irregularly  issued,  and  it  is 
stated  to  haye  been  afterwards  set  aside  by  order  of  a  learned 
Judge.  The  Court  will  intend  that  it  was  set  aside,  for 
the  only  defect  mentioned,  namely,  irr^ularity.  If  any 
assumption  is  to  be  made,  it  will  not  be  that  it  was  set 
.  aside  for  a  cause  that  would  render  the  proceedings  under 
it  still  yalid,  for  that  would  be  an  assumption  wholly  against 
the  language  of  the  replication. 

ChanneUy  Serjt,  replied. 

(a)  2  Cr.,  M.  &  R.  30 ;    See         (6)  1  Dav.  &  M.  50. 
S.  C.  3  Dowl.  714. 
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TiNDAL,  C.  J. — ^I  do  not  think  that  this  case  comes  1845. 
within  the  decision  of  the  Court  of  Queen's  Bench  in  rankik 
Prentice  v.  Harrison  (a)^  for  there  is  here  this  important 
difference,  that  in  the  commencement  of  this  replication, 
the  plaintiff  alleges  that  the  writ  of  testatum  fieri  facias  was 
irregularly  sued  out  and  prosecuted,  &c.,  which  does  not 
appear  to  have  been  the  form  adopted  in  the  case  cited. 
That  would  be  a  sufficient  ground  for  setting  it  aside,  and 
it  would,  therefore,  be  a  violent  intendment  on  our  parts, 
to  assume  that  it  was  set  aside  because  it  was  erroneous. 

Cresswell,  J.,  and  Erle,  J.,  concurred  (6). 

Judgment  for  the  Plaintiff 

(a)  1  Day.  &  M.  50.  (5)  MarnU,  J.»  was  absent. 


Newton  v.  Roe. 

1.  HIS  was  an  action  for  a  libel,  to  which  the  defendant  Where  in  an 
had  pleaded  the  general  issue  and  several  long  pleas  of  ISb^f" owhich 
justification.  At  the  trial,  the  jury  found  a  verdict  for  the  J^*^^''^^* 
plaintiff,  and  assessed  the  damages  at  one  fitrthing.  On  the  general 
taxation,  the  Master  conceived  the  case  to  be  within  the  ^r  jostification! 
3  &  4  Vict  c  24,  8.  2,  and  the  Judge  not  having  certified  ^^^^Ia^ 
according  to  that  section,  he  refiised  to  allow  the  plaintiff  the  plaintifl; 

^  damages  one 

any  costs.  farthincr;  and 

Sir  T.  fVUde,  Seijt,  now  moved  for  a  rule  for  reviewal  ^L^  to 
of  the  taxation.     The  words  of  the  stat  3  &  4  Vict  c.  24,  ^'^^^^^ 

'  the  3  &  4  Vict. 

s.  2,  are  to  be  construed  strictly ;   Taylor  v.  Rolfe  (a).     If  c.  24,  •.  2 : 

t^t  ..  i.jji_\  .  J  .  J7«W.thmtthe 

that  be  so,  it  is  apprehended  that  the  present  case  does  not  plaintiff  was 
come  within  its  terms.  That  statute  enacts,  that  where  any  ^i^^co^L 
plaintiff  ^^  shall  recover  by  the  verdict  of  a  jury  less  damages 

(a)  1  Day.  &  M.  229. 
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1845.  than  40s.,  sudi  plaintiff  shall  not  be  entitled  to  reoorer  or 
obtain  firom  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  ^ven  upon  any  issue  or 
isBues  tried,  or  judgment  shall  have  passed  by  defiralt*"* 
Here  the  plaintiff  recovers  only  upon  the  issue  of  not  guilty. 
On  the  pleas  ci  justification  he  recovers  nothing.  Those 
pleas  are  therefore  left  in  the  same  position  as  before  the 
statute  passed ;  and,  if  so,  he  is  entitled  to  his  costs  upon 
them.  If  there  had  been  a  verdict  for  the  defendant  on 
the  general  issue,  and  a  verdict  for  the  plaintiff  on  the  pleas 
of  justification,  he  would  then,  it  is  submitted,  have  been 
entitled  to  the  costs  of  those  pleas.  It  seems  rather  un- 
reasonable, therefore,  to  say,  because  he  has  succeeded  on 
the  general  issue  also,  he  is  to  be  disallowed  them.  If  this 
is  to  be  the  construction  put  upon  the  act,  a  defendant  in 
such  a  case  may  place  any  pleas  he  likes  upon  the  record, 
and  so  harass  the  plaintiff,  by  unnecessarily  encumbering 
the  record.  [Mauk,  J. — That  may  be  a  good  reason  for 
repealing  the  act  of  Parliament;  but  not  for  putting  any 
but  a  plain  and  rational  construction  on  its  terms.  Cress- 
welly  J.^Jf  the  verdict  of  one  fiuthing  damages  does  not 
entitle  you  to  costs,  what  else  does?]  The  verdict  on  the 
first  issue  on  which  damages  are  given,  is  the  verdict  to 
which  the  words  of  the  act  would  apply.  The  verdict  on 
the  other  issues,  on  the  pleas  of  justification,  does  not  come 
within  the  terms  of  the  act,  as  no  damages  are  found  on 
them.     [Mauk,  J. — It  is  all  one  verdict.] 

TiNDAL,  C.  J. — The  question  must  depend  entirely  on 
the  construction  to  be  put  on  the  words  of  this  statute. 
The  2nd  sect,  enacts  [his  Lordship  here  read  the  words  of 
the  section.]  The  words  are  general,  treating  the  whole 
action  as  the  subject-matter  of  the  damages.  The  words 
**  whether  it  shall  be  given  upon  any  issue  or  issues  tried," 
seem  to  me  to  contemplate  a  case  like  the  present,  where 
upon  the  whole  record,  the  plaintiff  recovers  a  less  sum 
than  40s. 


Roe. 
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Maule,  J. — The  statute  is  clear  in  its  terms*  There  1845. 
may  be  some  inconyenience  as  has  been  suggested,  in  the  newton 
defendant's  encumbering  the  record  with  long  pleas  which 
he  cannot  prove.  So,  it  might  be  urged,  there  may  be 
cases,  in  which  a  party  having  sustained  an  actual  damage 
to  the  amount  of  39^.,  may  suffer  considerable  hardship, 
by  being  deprived  by  this  statute  of  his  right  to  costs. 
But  the  Legislature  has  thought  that  to  be  a  less  incon- 
venience than  the  multiplication  of  frivolous  suits. 

Cresswkll,  J.,  concurred. 

Erle,  J. — It  seems  to  me  to  be  clear  that  the  statute 
applies  to  the  present  case.  It  was  intended  to  discourage 
small  actions,  and  although  it  may  act  harshly  in  particular 
cases,  it  does  so  with  an  object  llie  statute  of  Anne,  which 
authorizes  several  pleas,  gives  costs  in  the  event  of  obtaining 
a  verdict  on  any  issue  in  the  cause. 

Rule  refused. 


Thomas  Bittleston  and    John  Dillon,   Assignees  of 
William  Timmis,  a  Bankrupt,  v.  John  Timmis. 

JLlECLARATION  in   assumpsit  by  the  assignees  of  a  Toan«ctjon 
bankrupt,  for  money  had  and  received  by  the  defendant  to  neesofa 
the  use  of  the  plaintiffs  as  assignees ;  and  for  money  found  ^ney^Eadand 

received  to 
their  use,  as  assignees,  the  defendant  pleaded  as  to  l20iL  &c.,  that  before  notice  of  an  act  of 
bankruptcy,  and  before  fiat,  he  gave  credit  to  the  bankrupt  by  accepting  a  bill  of  exchange  for 
1482.  10«.  for  bis  accommodation,  which  bill  the  bankrupt  negotiated  before  notice  of  anv  act  of 
bankruptcy,  and  that  the  credit  so  given  was  of  a  nature  extremely  likely  to  end  in  a  debt ;  and 
that  afterwards  and  before  the  commencement  of  this  action  the  defendant  was  obliged  to  pay  the 
amount  of  the  said  bill  to  the  holders ;  and  that  before  notice,  and  before  fiat,  the  bankrupt 
delivered  to  the  defendant  certain  bills  of  exchange  amounting  to  1202L,  the  sum  mentioned  in 
the  introductory  part  of  the  plea,  to  receive  the  amounts  of  the  same  on  behalf  of  him  the 
bankrupt;  and  tnat  after  the  bankruptcy,  but  before  the  fiat,  the  defendant  received  the 
amount  of  the  same ;  and  that  defendant  is  willincr  to  set-off  and  allow  out  of  the  sum  of  148/.  lOs., 
the  damages  sustained  by  the  non-performance  of  defendant's  promises  as  to  1 20L ,  &c. :  HM,  on 
special  demurrer,  that  the  money  received  by  the  defenduit  after  the  bankruptcy,  was  properly 
declared  for,  as  money  received  to  the  use  of  the  assignees ;  that  the  plea  shewed  such  a  mutual 
credit  between  the  bankrupt  and  the  defendant  under  the  6  Qeo.  4,  c.  16,  s.  50,  as  entitled  the 
defendant  to  plead  it  by  way  of  set-off  under  that  section  in  an  action  by  the  assignees ; 
that  the  plea  sufficiently  confessed  and  avoided  the  receipt  of  the  money  to  the  use  of  the 
plaintifi  as  assignees ;  and  that  it  did  not  amount  to  a  drcoitous  plea  of  the  general  issue. 

VOL.  IX.  GOG  D.    &   L. 
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aad  Another 

Aisignees 

p, 
T1MJU8. 


to  be  due,   on  an  account  stated  with  the  pluntiffB  as 
assignees. 

The  defendant  pleaded,  amongst  others,  the  following 
plea.  As  to  so  much  of  the  cause  of  action  in  the  said  firat 
count  of  the  said  declaration  mentioned,  as  relates  to  the 
sum  of  120JL,  parcel  of  the  moneys  in  that  count  mentioned^ 
and  as  to  so  much  of  the  cause  of  action,  in  the  second 
count  of  the  said  declaration  mentioned,  as  relates  to  the 
sum  of  120/.,  parcel  of  the  moneys  in  that  count  men* 
tioned ;  the  defendant  saith,  that  the  said  sum  of  1202.,  in 
this  plea  first  above  mentioned,  and  the  said  sum  of  120L 
in  this  plea  secondly  above  mentioned,  are  one  and  the 
same  sum  of  120/.,  and  not  different  sums,  and  that  the 
said  account  in  the  said  second  count  of  the  said  declaration 
mentioned,  so  &r  as  relates  to  the  said  sum  of  120/.  in  this 
plea  secondly  above  mentioned,  was  stated  of  and  concern- 
ing the  said  sum  of  120/.  in  this  plea  first  above  men- 
tioned, and  not  concerning  any  other  or  different  sum  ;  and 
the  defendant  further  saith,  that  before  the  commencement 
of  this  suit,  and  long  before  be,  the  defendant,  had  notice 
that  any  act  of  bankruptcy  had  been  committed  by  the 
said  William  Timmis,  and  long  before  any  fiat  of  bankruptcy 
issued  against  the  said  William  Timmis,  to  wit,  on  the 
4th  day  of  July,  a.  d.  1843,  he,  the  defendant,  gave  credit 
to  the  said  William  Timmis  in  a  large  amount,  to  wit,  in 
the  sum  of  148/.  10«.,  by  accepting,  for  the  accommoda- 
tion of  him,  the  said  William  Timmis,  and  at  his  request, 
and  without  any  consideration  or  value  given  to  him,  the 
defendant,  for  so  doing,  a  certain  bill  of  exchange,  in  writing, 
bearing  date  on  the  4th  day  of  July,  a.  n.  1843,  drawn 
by  the  said  William  Timmis  upon  the  defendant,  and  by 
which  the  said  William  Timmis  required  the  defendant  to 
pay  to  him,  the  said  William  Timmis,  or  his  order,  the  sum 
of  148/.  IO5.,  which  said  bill  of  exchange  the  said  William 
Timmis  afterwards,  and  before  any  notice  to  the  defendant 
of  his  said  bankruptcy,  indorsed,  negotiated,  and  trans- 
ferred for  value  for  his  own  use  and  benefit  And  the  de- 
fendant further  saith,  that  the  credit  so  given  by  him^  the 
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defendant,  to  the  said  William  Timmis,  was  a  credit  of       1845. 
a  nature  extremely  likely  to  end  in  a  debt  from  the  said    gJ^^JJ^^J!^ 
William  Timmis  to  the  defendant     And  the  defendant   «ndAnother 
further  saith,  that  afterwards  and  before  the  commence-  v. 

ment  of  this  suit,  to  wit,  on  the  7th  day  of  November, 
A.  D.  1843,  aforesaid,  he,  the  defendant,  was  called  upon 
and  obliged  to  pay,  and  did  pay  the  said  bill  of  exchange, 
above  mentioned,  to  certain  persons  trading  under  the 
name,  style,  and  firm  of  James  Browne  and  Company, 
and  then  being  the  holders  of  the  said  bill :  and  thereupon 
and  thereby,  and  before  the  commencement  of  this  action, 
the  said  William  Timmis  became  and,  at  the  time  of  the 
commencement  of  this  action,  was,  and  still  is  indebted  to 
the  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of 
148JL  105.,  being  the  amount  of  the  said  last  mentioned  bill 
of  exchange  for  money  paid  by  the  defendant  for  the  use 
of  the  said  William  Timmis,  at  his  request,  which  said  last 
mentioned  sum  of  money,  is  the  same  identical  sum  in  and 
for  the  amount  of  which  the  defendant  had  given  credit  to 
the  said  William  Hmmis  as  aforesaid.  And  the  defendant 
further  salth,  that  before  he,  the  defendant,  had  notice 
of  any  act  of  bankruptcy  by  the  said  William  Timmis  com- 
mitted, and  before  the  date  or  issuing  of  any  fiat  against 
the  said  William  Timmis,  and  before  the  commencement 
of  this  action,  to  wit,  on  the  17th  day  of  July,  a.  d.  1843, 
the  said  William  Timmis  delivered  to  the  defendant  a 
certain  bill  of  exchange,  bearing  date  the  17th  day  of 
July,  A.  D.  1843,  drawn  upon  and  accepted  by  one  Michael 
Briggs,  for  the  sum  of  100£,  payable  three  months  after  the 
date  thereof,  and  a  certain  other  bill  of  exchange,  bearing 
date  the  8th  day  of  July,  a.  d.  1843,  drawn  upon  and 
accepted  by  one  Thomas  Rose  for  the  sum  of  20JL,  payable 
three  months  after  the  date  thereof,  which  said  respective 
bills  of  exchange,  so  accepted  as  aforesaid,  he,  the  said 
William  -Timmis,  then  delivered  to  the  defendant,  as  afore- 
said, for  the  purpose  and  in  order  that  the  defendant  might 
obtain  and  receive   the  respective   amounts  thereof  for, 
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1845.        and  on  behalf,  and  for  the  use  of  him,  the  said  William 
i;     ^      '    Timmis.     And  the  defendant   saith,  that  afterwards  and 

DlTTLESTOif 

and  Another    after  the  bankruptcy  of  the  said  William  Hmmis,  bot  before 
V.  the  issuing  of  any  fiat  against  the  said  William  Tlmmis, 

^"""*'  and  before  the  commencement  of  this  action,  to  wit,  oo 
the  day  and  year  last  aforesaid,  the  defendant  obtained  and 
received  the  said  sum  of  1202.,  being  the  amount  of  the 
said  respective  bills  of  exchange  ;  which  said  sum  of  12029 
so  obtained  and  received  by  the  defendant  as  last  aforesaid, 
is  the  same  sum  of  120L  in  the  first  count  of  the  declaration 
and  in  the  introductory  part  of  this  plea  first  above  men- 
tioned. And  the  defendant  fiirther  saith,  that  the  said 
sum  of  148/.  lOf.,  so  paid  by  the  defendant  for  the  use  of 
the  siud  William  Timmis  to  the  holder  of  the  sidd  bill  of 
exchange  in  this  plea  firstly  above  mentioned,  and  so  due 
and  owing  fix>m  the  said  William  Timmis  to  the  defendant 
as  aforesaid,  exceeds  the  damages  sustained  by  the  plaintifi 
as  such  assignees  as  aforesaid,  by  reason  of  the  non-per- 
formance by  the  defendant  of  his  said  promises  as  to  the 
said  sum  of  1202.  in  the  introductory  part  of  this  plea  men- 
tioned, and  as  to  the  causes  of  action  relating  to  which  this 
plea  is  pleaded*  And  the  defendant  is  ready  and  willing, 
and  hereby  offers  to  set-off,  and  allow  to  the  plaintifis  the 
full  amount  of  the  said  damages  out  of  the  said  sum  of 
148/.  10^.,  so  due  and  owing  to  the  defendant  as  aforesaid, 
according  to  the  form  of  the  statute  in  that  case  made  and 
provided.     And  this  the  defendant  is  ready  to  verify,  &c. 

To  this  plea  the  plaintifis  demurred,  assigning  the  follow- 
ing causes :  That  the  plea  neither  traversed,  nor  confessed 
and  avoided  the  causes  of  action.  That  it  sought  to  set- 
off against  the  causes  of  action,  a  debt  due  firom  William 
Timmis  to  the  defendant  before  the  bankruptcy  of  William 
Timmis ;  and  did  not  shew  any  debt  or  sum  of  money  whatso- 
ever to  be  due  and  owing  to  the  defendant  from  the  plaintifis 
as  assignees  of  the  said  William  Timmis.  That  it  should 
have  shewn,  affirmatively,  that  the  said  William  Timmis 
delivered  to  the  defendant  the  said  bills  of  exchange  in 
manner  and  form  as  in  the  said  plea  mentioned,    and. 
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also,  that  the  defendant  obtained  and  receiTed  the  said 
sum  of  120/L,  being  the  amount  of  the  said  bills  in  manner 
and  form,  as  in  the  said  plea  mentioned,  before  the  bank- 
ruptcy of  the  said  William  Timmis.  That  it  sought  to 
set-off  debts  which  were  not  mutual.  That  *it  did  not 
sufficiently  shew  any  mutual  credit  between  the  bankrupt 
and  the  defendant.  That  it  attempted,  argumentatively,  to 
deny  that  the  said  sum  of  120/L,  in  the  first  count  and  in  the 
introductory  patt  of  the  said  pica  mentioned,  was  received 
by  him  to  the  use  of  the  plaintiiis  as  assignees  of  the  said 
William  Timmis.  That  it  amounted  to  the  general  issue. 
That  it  was  double,  inasmuch  as  it  argumentatively  denied 
that  the  said  last  mentioned  sum  of  1202.  was  received  to 
the  use  of  the  plaintiflb  as  assignees  of  the  said  William 
Timmis ;  and  also  sought  to  shew  matter  of  set-off  to  the 
same  cause  of  action,  that  is  to  say,  to  the  same  sum  of  120/. 
Joinder  in  demurrer. 


1845. 
^      _       ' 

BiTTLFOTOH 

and  Another 
Assignees 

o. 
Timmis. 


Channel^  Seijt.,  in  support  of  the  demurrer.  It  is  sub- 
mitted that  this  plea  is  bad,  as  not  disclosing  a  case  of 
mutual  credit,  within  the  6  Geo.  4,  c.  16,  s.  50 ;  and,  also, 
because  it  confesses  a  cause  of  action  by  the  plaintiflb  as 
assignees,  and  attempts  to  avoid  it  by  setting  up  a  debt  due 
from  the  bankrupt.  It  has,  no  doubt,  been  framed  upon 
the  plea  in  Hulme  v.  Muggleston  {a) ;  but,  although  the  plea 
was  held  good  in  that  case,  it  was  so  held,  upon  demurrer  to 
the  replication,  and  not,  as  in  the  present  instance,  on  special 
demurrer  to  the  plea  itsel£  [Jlfaiife,  J. — In  that  case. 
Young  v.  The  Bank  of  Bengal  ip),  was  not  referred  to, 
in  which  latter  case  a  distmction  was  drawn  between  it 
and  Olive  v.  Smith  (c)  ].  Olive  v.  Smith  was  followed 
by  Rose  v.  Hart  (d),  where  it  was  held  that  the  statute 
meant  such  credit  only  as  must  necessarily  result  in  a 
debt.  But  even  supposing  that  this  were  a  credit  within 
the  meaning  of  the  statute,  the  cases  of  fVood  v.  Smith  (e) 


(a)  3  M.  &  W.  30;  See  S.  C. 
6Dowl.  112. 

iff)  1  Deac.  B.  C.  622. 
(c)  5  TauQt.  56. 


(d)  8  Taunt.  499 ;   See  S.  C. 
2  Moore,  547. 

(e)  4  M.  &W.  522;  See  S.C. 
7  Dowl.  214. 


Tnofis. 
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1845.  and  Groom  y.  Mealey{a)y  are  authorities  that  the  plea  is  no 
BrrrLESTON  ^^^^^^^  ^  *^  action  for  money  had  and  received  to  the  use 
and  Another  of  the  assignees.  The  defendant  must  either  admit  or  deny 
V.  this  to  be  money  had  and  received  to  the  plaintiflb'  use  ;  if 

he  admit  it,  then  this  plea  is  no  answer ;  if  he  deny  it,  then 
the  plea  is  bad  as  amounting  to  the  general  issue. 

Talfourd^  Seijt,  (with  whom  was  J.  W.  Smiih),  contriL 
The  case  oi  Hubne  v.  Muggleston{b)^  is  a  direct  authority 
on  this  point  There  is  a  mistake  in  the  maiginal  note 
in  that  case.  [^Crestwell,  J. — ^Yes.  It  is  stated  that  the  de- 
fendant obtained  the  amount  of  the  bill  before  the  bank- 
ruptcy, whereas  the  fisu^ts  of  the  case  shew  that  it  was  after. 
There  is  also  a  mistake  in  the  pleadings.  It  is  stated  that 
the  defendant  presented  the  bill  and  obtained  payment  of 
it  from  the  drawers  instead  of  the  dratoees].  In  Russell  t. 
Bell  (c),  a  plea  was  held  good,  which  stated  that  before 
notice  of  any  act  of  bankruptcy,  and  before  the  issuing  of 
the  fiat,  and  before  action  brought,  the  defendant  gave 
credit  to  the  bankrupt  by  accepting  certain  bills  of  exchange 
for  his  accommodation,  and,  at  his  request,  without  any 
consideration  or  value;  which  bills  were,  before  notice 
of  the  bankruptcy,  negotiated  by  the  bankrupt  for  his  own 
use  and  benefit ;  that  the  credits  so  given,  were  likely  to 
end  in  debts  from  the  bankrupt  to  the  defendant,  and  that 
afterwards  and  before  the  commencement  of  the  action, 
the  defendant  paid  the  amount  thereofl  The  plea,  in 
those  cases,  is  under  the  6  Geo.  4,  c.  1 6,  s.  50.  The  plea, 
in  the  present  case,  is  under  that  statute,  as  it  is  extended 
and  amended  by  the  2  &  3  Vict,  c  29.  ICressweU,  J. — 
The  statute  of  2  &  3  Vict  c.  29,  was  for  the  protection  of 
parties  trading  with  the  bankrupt.  Is  this  a  trading  with 
the  bankrupt,  or  is  it  not  rather  a  transaction  by  the  de- 
fendant as  his  agent  ?]  The  case  of  IVhitmore  v.  Robertson  (</) 
shews  that  the  efiect  of  that  statute  is  to  do  away  with  the 

Of)  2  Binjf.  N.  C.   138;    See  1  Dowl.  107,  N.  S. 

S  C  2  Scott,  171.  (<0  8  M.  &  W.  463  ;  See  S.  C. 

ib)  3  M.  &  W.  30.  1  Dowl.  135,  N.  S. 
(c)  8M.  &\V.  277;  See  S.  C. 
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relation  to  the  act  of  bankruptcy,  and  substitute  for  it  the 
issuing  of  the  fiat  The  &cts  here  alleged,  constitute  but 
one  defence ;  Lazanis  v.  Cowie{a).  He  cited  also  Unwin  v. 
St.  Qutntin  (i). 


ChanneUf  Serjt,  was  heard  in  reply* 


Cur.  ado,  vuU. 


1845. 
' V ' 

BrTTLEBTON 

and  Another 
Aasignect 

V. 

TiMMU. 


TiNDAL,  C.  J.y  now  delivered  the  judgment  of  the 
Court  (c).  (After  stating  the  pleaduags,  his  Lordship  thus 
proceeded) — On  the  argument  of  this  case,  two  points  were 
mainly  relied  on  for  the  plaintiffi:  first,  that  the  acceptance 
of  a  bill  of  exchange  for  the  accommodation  of  the  de- 
fendant, is  not  a  credit  within  the  meaning  of  the  50th 
section  of  the  stat  6  Geo.  4,  c  16;  and  secondly,  that  a 
plea  confessing  the  receipt  of  money  to  the  use  of  the  plain- 
tifl&  as  assignees,  did  not  avoid  that  cause  of  action  by 
shewing  a  credit  given  to  the  bankrupt,  and  pleading  it  as 
a  set-off  under  that  section.  We  are  of  opinion  that  the 
plea  is  good  The  acceptor  of  a  bill  of  exchange  for  the 
accommodation  of  another,  gives  him  credit  for  the  amount, 
which,  when  paid  by  the  acceptor,  would  certainly  be 
proveable  under  a  fiat  issued  against  the  party  for  whose  ac 
commodation  the  bill  was  given  and  accepted,  and  may  be 
made  the  subject-matter  of  set-off  under  the  mutual  credit 
clause  of  6  Geo.  4,  c.  16.  The  cases  of  Smitii  v.  Hodson  {d), 
Ux  parte  Boyle  (e).  Ex  parte  IVagsUiff  {f)^  are  dbtinct  au- 
thorities for  this  proposition ;  and  although  in  the  case  of 
Young  v.  The  Bank  of  Bengal  {^\  some  of  the  cases  of 
mutual  credit  were  treated  as  not  being  well  decided,  the 
authority  of  the  above  mentioned  cases  was  left  untouched ; 


(a)  3  Q.  B.  459  ;  See  S.  C. 
a  6.  &  D.  487. 

(6)  11  M.&W.  277;  SeeS.C. 
a  DowL  790,  N.  S. 

(c)  In  Hilary  Vacation. 


((0  4T.  R.211. 

(e)  Cooke's  Bank.  Law,  p.  643. 

(/)  13  Vci.  65. 

ig)  1  Deac.B.C.  622. 
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1845.       and  the  case  of  Smith  v.  Hodsm{a\  has  ance  been  leoog- 
BiTTLESTON    "^^^  ^7  ^®  Couft  of  Exchequcr  in  Htdme  v.  MygglaUm  (ft). 
*»^J^*^    This  plea,  therefore,  shews  upon  the  one  hand  a  credit  fiir 
V.  148iL,  given  by  the  defendant  to  the  bankrupt  before  the 

defendant  had  notice  of  any  act  of  bankruptcy,  or  the  fiat 
had  issued.  On  the  other  hand,  it  shews  that  before  the 
defendant  had  any  such  notice,  the  bankrupt  delivered  to 
him  two  bills  of  exchange,  one  for  lOOiL,  the  other  for  202., 
in  order  that  the  defendant  might  receive  the  respective 
amounts  thereof,  on  behalf  and  for  the  use  of  him  the  bank- 
rupt, and  that  the  defendant  received  the  same  after  the 
bankruptcy  and  before  the  fiat  The  defendant,  therefore, 
gave  credit  to  the  bankrupt,  and  the  bankrupt  to  the  de- 
fendant, before  the  latter  had  notice  of  any  act  of  bank- 
ruptcy, and  before  the  fiat  issued,  and  these  credits  have 
resulted  in  debts;  the  one,  therefore,  may  be  set-off  against 
the  other,  by  the  express  words  of  6  Geo.  4,  c.  16. 

But  it  was  contended,  secondly,  that  although  the  credits 
were  mutual  between  the  bankrupt  and  the  defendant,  yet, 
as  the  declaration  was  for  money  had  and  received  to  the 
use  of  the  assignees,  and  not  to  the  use  of  the  bankrupt, 
the  debt  due  to  the  defendant  from  the  bankrupt  could  not 
be  set-off,  the  debt  not  being  due  to  and  fi-om  the  same 
parties ;  and  Wood  v.  Smiih  (c),  was  cited.  The  words  of 
the  statute,  however,  furnish  an  answer  to  this  objection. 
The  plea,  indeed,  confesses  a  receipt  of  money  to  the  use 
of  the  assignees,  but  it  shews  how  their  tide  to  that  money 
arises,  namely,  out  of  the  credit  given  by  the  bankrupt: 
and  the  6  Geo.  4,  c.  16,  s.  50,  provides,  '^that  where  there 
has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or 
demand  may  be  set  against  another,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt  before 


(a)  4T.  R.  211. 

(6)  3  M.  &  W.  30  i  See  S.  C. 


6  Dowl.  112. 

(c)  4  M.  &  W.  522. 
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the  credit  given  to,  or  the  debt  contracted  by  him,  and  what        1 645. 
shall  appear  due  on  either  side  on  the  balance  of  such  ac-    bittlestom 

count  and  no  more,  shall  be  claimed  or  paid  on  either  side    «><'  Another 

Assiffiiees 
respectively,  and  every  debt  or  demand  hereby  made  prove-  ©. 

able  against  the  estate  of  the  bankrupt,  may  also  be  set-o£F 

in  manner  aforesaid  against  such  estate,  provided  that  the 

person  claiming  the  benefit  of  such  set-off  had  not,  when 

such  credit  was  given  notice  of  an  act  of  bankruptcy  by 

such  bankrupt  committed."     Now  the  assignees  are  suing 

for  money  due  to  the  estate.     The  defendants  state  that  it 

was  due  to  the  estate,  but  that  there  have  been  mutual 

credits  between  the  bankrupt  and  the  defendant,  before  the 

defendant  had  any  notice  of  the  act  of  bankruptcy :  the  one, 

therefore,  may  be  set-off  against  the  other,  by  the  very 

words  of  the  section.     In  the  case  of  Wood  v.  Smith  (a), 

the  plea  did  not  shew  that  there  had  been  mutual  credit, 

or  that  there  were  mutual  debts  between  the  bankrupt  and 

the  defendant,  and  for  that  reason  it  is  no  authority  for 

the  decision  of  this  case.      In   Southwood  v.   Tayhr{b)j 

which  was  an  action  for  goods  sold  and  delivered  by  the 

plaintiff  as  assignee,  where  the  defendant  had  pleaded  the 

general  issue,  and  had  given  notice  of  a  set-off;  it  was  held, 

by  Mr.  Justice  Holroyd^  that  the  defendant  was  entided  to 

give  in  evidence  a  debt  due  from  the  bankrupt  before  any 

act  of  bankruptcy ;  the  sale  of  the  goods  mentioned  in  the 

declaration  having  been,  in  fact,  made  by  the  bankrupt  after 

an  act  of  bankruptcy,  but  more  than  two  months  before  the 

date  of  the  commission ;   a  rule  nisi  was  moved  for,  but 

refused.     It  is  true  that  Lord  EUenborouffh,  in  refusing 

that  rule,  after  saying  that  the  credit  was  mutual,  and, 

therefore,  that  the  debt  due  ft'om  the  bankrupt  was  the 

subject-matter  of  set-off,  expressed  an  opinion   that  the 

plaintiff  ought  to  have  declared  for  goods  sold  and  delivered 

by  the  bankrupt ;  because  the  transaction  being  protected 

by  the  Stat.  46  Geo.  3,  c.  135,  was  as  effectual  as  if  no  act 


(fl)  4  M.  &  W.  522. 


(6)  1  B.  &  A.  471. 
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IMS. 
^—-v ' 

BriTLElTOV 

ud  AaotWr 

9. 
TlMJUS. 


of  bsnknipCcyhad  takea  pboe;  md  that  if  be  bad  done  wo, 
no  objecdoQ  could  bave  been  made  to  tbe  set-oflL  Not- 
witbstaodiDg  that  dictum,  howerer,  we  think  that  the  pUn- 
ti£b  in  the  present  case  have  dedared  properly  Sx  moocj 
had  and  reoeifed  to  their  use  as  assignees,  hot  that  their 
claim  is  answered  by  the  set-off  pleaded. 

This  disposes  of  another  objection  made  to  the  ple% 
namely,  that  it  is  an  aigumentatiye  denial  that  the  moocj 
receiyed  by  the  defendant  was  receiyed  to  the  use  <if  the 
plaintiffs  as  assignees,  and,  theref(»e,  anxMmts  to  a  dreaitoaB 
general  issue. 

Upon  the  whole,  therefore,  it  ^ypears  to  os^  that  the  money 
received  by  the  defendant  after  the  bankruptcy  was  rec»yed 
to  the  use  of  the  plaintiffe  as  assignees^  that  he  was  entitled 
to  set-off  against  it  tbe  amount  of  the  aooommodatioii  ac- 
ceptance paid  by  him,  and  that  the  set-off  was  prc^rly 
pleaded  by  way  of  confisasion  and  avoidance  to  tbe  plain- 
tiff's cause  of  action.  We  therefore  think  our  judgment 
must  be  given  for  the  defendant. 


Judgment  for  the  Defendant. 


Newtok  9.  HoLFORD  and  Others. 

1.  HIS  was  an  action  of  trespass  for  assault  and  &Ise  im- 
prisonment ;  to  which  Healey,  one  of  the  defendants,  had 
pleaded  tbe  general  issue,  and  a  justification,  under  a  writ 
of  capias  ad  satis&ciendum  against  the  plaintiff.  The 
plaintiff  joined  issue  on  the  first  plea,  and,  to  the  second, 
under  1  a1  ^^pl'^^  ^^^  ^^  "^^  in  bis  house,  the  outer  door  whereof 
procen.  Tbe  was  closed,  and  that  defendants  broke  open  the  outer  door, 
that  tbe  de-  T^^  defendant  Healey  rejoined,  denying  the  breaking  open 
o^n  Se*©^  ^^  ^^^  outer  door,  upon  which  issue  was  joined. 

door;  upon 

whicb  itiue 

wai  ioioed.     Tbe  jury  found  a  verdict  for  tbe  defendants  on  the  first  i»ac,  and  for  the  pkhitiff 

on  the  Koond :  Hdd,  on  motion  to  re? iew  tbe  Master's  taxation,  that  the  defendant  wn  estHM 

to  tbe  general  ooato  in  tbe  cause. 


To  an  action 
oCtrcflpaa  for 
ananltand  false 
unpnsonmentf 
one  of  tbe 
defendants 
pleaded  the 
general  issue, 
and  a  plea  of 
justification 
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At  the  trial,  the  jury  found  for  the  defendant  Healey 
on  the  general  issue,  and  for  the  plaintiff  on  the  plea  of 
justification. 

On  taxation,  the  Master,  it  appeared,  had  allowed  the 
plaintiff  the  general  costs  in  the  cause ;  and  had  allowed  the 
defendant  Healey  only  li ;  on  the  ground  that  no  more 
costs  were  incurred  which  were  exclusively  applicable  to 
the  general  issue. 

A  rule  having  been  obtained  to  review  the  taxation ; 
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^-v ' 

Newton 
v. 

HOLFORO 

ind  Others, 


Newton^  shewed  cause.  The  ground  upon  which  this 
rule  is  moved  is,  that  the  defendant  Healey  is  entitled  to 
the  general  costs  of  the  cause,  and  not  the  plaintiff.  It  is 
submitted,  however,  that  that  is  not  so.  The  jury  have  found 
upon  the  second  issue,  that  the  defendants  did  break  open  the 
outer  door  of  the  house ;  and  that  is,  in  effect,  a  verdict 
for  the  plaintiff.  In  the  common  case  of  a  new  assignment 
(to  which  the  present  replication  is  similar),  the  plaintiff  is 
always  allowed  the  general  costs  of  the  cause. 

Talfaurd,  Serjt,  in  support  of  the  rule,  was  not  called 
upon  by  the  Court 


TiNDAL,  C.  J. — If  I  had  entertained  any  doubt  on  this 
subject,  I  should  have  been  desirous  of  hearing  the  other 
side ;  but  I  am  clearly  of  opinion  that  this  rule  must  be  made 
absolute.  The  plaintiff  complains,  in  his  declaration,  of  a 
plea  of  trespass  for  assault  and  false  imprisonment,  to  which 
the  defendant  Healey  pleads  the  general  issue.  If  the  case 
had  rested  here,  and  the  jury  had  found  a  verdict  for  this 
defendant,  there  could  have  been  no  doubt  whatever  that 
he  would  have  been  entitled  to  the  general  costs  of  the 
cause.  But  he  also  pleads  a  plea  justifying  under  process 
of  law,  in  answer  to  which  the  plaintiff  has  replied  a  new 
collateral  fact,  which  shews  the  plea  not  to  be  sustainable ; 
namely,  the  forcing  of  an  outer  door  of  a  dwelling-house. 
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1845.       and  the  jury  have  found  that  the  defendant  did  force  the 

Nkwton      ^^^^^  door.     Now  the  plamtiff  contends  that  the  matter  of 

V'  this  plea  is  to  be  taken  into  consideration  in  considerii^ 

HOLFORD  ,  «.  /.     1  1  /.  .1  -r*         ▼  /•  •     • 

and  Others,  the  effect  of  the  plea  of  not  guilty.  But  I  am  oi  opmion, 
that  the  verdict  on  the  plea  of  not  guilty  is  entitled  to  the 
same  legal  consequences,  as  if  it  had  not  been  accompanied 
by  a  finding  on  a  plea  of  special  justification.  The  two 
pleas  are  to  be  kept  separate  and  distinct,  and  the  plaintiff 
has  no  right  to  call  in  aid  the  second  plea,  and  the  finding  of 
the  jury  thereon,  in  order  to  interpret  the  finding  on  the  fiist; 
nor  is  he  entitled  to  be  in  a  better  position  than  if  the  first 
plea  alone  had  been  pleaded.  This  view  is  fully  established  by 
the  case  of  Spencer  v.  Hamertan  (a),  where  in  an  action  for 
a  libel,  the  jury  having  found  for  the  defendant  on  the  general 
issue,  and  for  the  plaintiff  on  pleas  of  justification,  the 
defendant  was  held  to  be  entitled  to  the  general  costs  of 
the  cause.     The  same  rule  must  be  adopted  here. 

Maule,  J. — ^I  am  of  the  same  opinion.  The  defendant 
is  bound  to  pay  the  costs  of  the  issue  on  which  he  has  failed, 
but  he  is  entitled  to  the  general  verdict,  and,  therefore,  to 
the  general  costs  of  the  cause. 

Cresswell,  J. — The  defendant,  by  his  second  plea, 
admits  the  trespasses  complained  of  only  for  the  purposes  of 
that  issue.  There  is  still  the  first  issue  on  which  the  jury 
find  that  he  did  not  commit  the  trespasses. 

Erle,  J. — I  am  of  the  same  opinion.  Wherever  a  de- 
fendant succeeds  on  an  issue  going  to  the  whole  cause  of 
action,  he  is  entitled  to  the  general  costs  of  the  cause. 

Rule  absolute. 
(a)  4  A.  &  £.  413  ;  See  S.  C.  6  N.  &  M.  22. 
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Maylam  v.  Nobbis. 

A  SSUMPSIT.     For  that  whereas  the  plaintiff  before  and  Aammpsit ;  the 

at  the  time  of  making  the  agreement  and  the  promise  of  ^^*hat 

the  defendant  hereinafter  mentioned,  was  lawfully  possessed  plaintiff  being 

•^  *^  poBsetscd  w 

of  a  certain  dwelling-house  and  premises  with  the  appurte-  tenant  of  a 

nances,  situate  in  the  parish  of  Saint  Marylebone,  in  the  ud  of  certain 

county  of  Middlesex,  as  tenant  thereof  to  one  William  Jj^STth^in 

Kynaston  Gaskell,  for  the  term  of  one  year  from  the  four-  being,  it  was 

affrooQ  De*> 

teenth  day  of  October,  in  the  year  of  our  Lord  one  tweenthe 
thousand  eight  hundred  and  forty-three ;  and  then  carried  the  defendant, 
on  the  trade  or  business  of  a  seller  of  beer  in  and  upon  the  ^**^  the  con- 

'^   ^  tent  of  the 

said  premises,  and  was  then  also  possessed  as  aforesaid,  of  landlord,  that 

certain  fixtures,  fittings,  utensils  in  trade,  beer,  stock  in  should  let  the 

trade  in  and   concerning  his  said   trade  and  business  as  J^^^*onof^ 

aforesaid,  and  other  effects  then  beins  in  the  said  premises ;  ^e  ^^^  ^J"* 

,  ,     «  ,  the  remainder 

and  thereupon,  heretofore  and  before  the  commencement  of  the  term, 

of  this  suit,  to  wit,  on  the  twenty-third  day  of  July,  in  the  ^\\  1,1^  ti,^ 

year  of  our  Lord  one  thousand  eiirht  hundred  and  forty-  fixtures,  Ac, 

•^  o  •'      m  considera- 

four,  by  a  certain  agreement  then  made  between  the  plain*  tion  of  a  certain 

tiff  of  the  one  part,  and  the  defendant  of  the  other  part,  it  a  certain  other 

was  agreed,  by  and  between  the  plaintiff  and  the  defendant,  \!^^J^onl^ 

by  and  with  the  privity  and  consent  of  the  said  William  *^®^*^*  ?*y»  ®" 

Kynaston  Gaskell,  that  the  plaintiff  should  and  would  give  possession  was 

up  to  the  defendant,  and  let  the  defendant  into  possession  xbe  defendim^ 

of  the  said  premises  situated  as  above  mentioned,  for  the  Jj^^g^^^^^®  , 

residue  of  the  plaintiff's  said  term  therein,  and  should  and  valuttion,  and 

would   sell,  the  fittings,  fixtures,  and  utensils   in   trade,  dactionswere 

named  and  contained  in  a  certain  inventory,  dated  the  day  ^mtbe  6W. 

and  year  last  aforesaid,  and  then  produced  and  referred  to,  ^^^  '^®"V*"u 

might  then  be 
owing  from  the  plaintiff.  And  it  was  agreed  that  either  party  who  should  make  default  in  any  of 
the  conditions,  or  fail  to  observe  the  agreement,  "  should  foneit  and  pay  to  the  other  of  thorn  the 
sum  of  3U/.  on  demand,  to  be  recovered  in  any  of  her  Majesty's  Courts  of  law.*'  It  then  averred, 
that  although  the  plaintiff  was  always  willing,  and  offered  to  let  the  defendant  into  possession,  and 
to  sell  and  deliver  to  him  the  fixtures  and  stock,  and  to  allow  the  deductions  agreed  on  from  the 
6R  ;  yet  defendant  would  not  pay  the  sum  of  61/.,  or  any  part  thereof,  or  fulfil  the  terms  of  the 
agreement  so  to  do,  or  pa^  to  the  plaintiff  the  said  sum  of  30/L,  or  any  part  thereof^  although  often 
requested :  HelJ^  on  special  demurrer,  that  the  breach  was  well  laid  as  for  the  non-payment  of  the 
61  /. ';  but  that  if  it  had  been  laid  specially  for  the  non-payment  of  the  30iL,  it  wooul  have  been 
ill  for  not  averring  a  demand. 


Maylam 
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1845.  by  the  said  plaintifif  and  defendant  respectivelyy  save  and 
except  all  articles  which  had  been  before  then  erased  from 
the  said  inventory  by  one  Thomas  Hine,  for  and  in  con- 
sideration of  the  sum  of  sixty-five  pounds  of  lawful  money  of 
this  realm,  the  sum  of  four  pounds  thereof  to  be  paid  at  the 
time  of  signing  the  said  agreement,  into  the  hands  of  the 
plaintiff,  and  the  further  sum  of  sixty-one  pounds,  on  the 
thirtieth  day  of  July  then  next  ensuing,  which  day  had 
elapsed  before  the  commencement  of  this  suit,  thereby 
completing  the  amount  of  the  purchase  money,  together 
with  the  amount  or  value  of  the  said  beer  and  stock  in  trade, 
at  fair  guage ;  at  which  time,  to  wit,  on  the  day  and  year 
last  aforesaid,  possession  of  the  said  premises,  and  the  fit- 
tings, fixtures,  and  utensils  in  trade,  should  be  given  up  to 
the  defendant,  and  all  rents,  rates,  taxes,  assessments,  and 
other  outgoings  due  and  owing  by  the  plaintifi^,  for  and  in 
respect  of  the  said  premises,  including  the  costs  or  value  of 
the  repair  of  all  damaged  external  windows,  were  to  be  paid 
or  allowed  for,  up  to  the  day  and  year  last  aforesaid,  from 
which  time  the  defendant  was  to  commence  and  be  liable 
for  the  same ;  and  the  defendant  agreed  to  take  the  said 
premises,  and  to  purchase  all  the  efiects  above  mentioned, 
for  the  consideration,  and  in  manner  and  upon  the  terms 
and  conditions  for  and  upon  which  the  plaintiff  had  as 
aforesaid  agreed  to  let  and  sell  the  same ;  provided,  that 
if  either  of  the  said  parties  to  the  said  agreement  should 
make  de&ult,  or  fail  to  keep,  fulfil,  and  observe  the  terms 
and  conditions  thereby  agreed  to  be  kept,  fulfilled,  and 
observed  by  them  respectively,  it  was  then,  to  wit,  on  the 
day  and  year  first  aforesaid,  further  mutually  agreed  between 
the  plaintiff  and  defendant,  that  whichever  of  them  should 
make  such  default,  or  fail  to  keep,  fulfil,  and  observe  the 
said  agreement,  should  forfeit  and  pay  to  the  other  of  them 
the  sum  of  thirty  pounds  of  lawful  British  money,  on  de- 
mand, to  be  recoverable  in  any  of  her  Majesty's  Courts  of 
law ;  and  the  said  agreement  having  been  so  made  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  first  aforesaid. 


Noaais. 
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in  consideration  thereof,  and  that  the  plaintiff  at  the  request  1 845. 
of  the  defendant,  had  then  promised  the  defendant  to  per-  Maylam 
form  and  fulfil  the  said  agreement  on  his  part,  the  defendant 
then  promised  the  plaintiff  to  perform  and  fulfil  the  said 
agreement  on  his  the  defendant's  part;  and  the  plaintiff 
says,  that  he  was  always  from  the  time  of  the  making  the 
said  agreement,  until  and  upon  the  said  thirtieth  day  of 
July,  ready  and  willing,  and  then,  to  wit,  on  the  said 
thirtieth  day  of  July,  offered  to  give  up  to  the  defendant, 
and  to  let  the  defendant  into  possession  of  the  said  dwelling- 
house  and  premises  with  the  appurtenances,  for  the  residue 
of  the  plaintiff's  term  therein,  and  to  sell  and  deliver  to 
the  defendant  the  said  fittings,  fixtures,  utensils  in  trade, 
beer  and  stock  in  trade,  so  agreed  to  be  sold  as  aforesaid, 
upon  the  terms  aforesaid,  and  was  then  ready  and  willing, 
and  then  offered  fitirly  and  duly  to  guage,  and  allow  the 
defendant  to  guage  the  said  beer  and  stock  in  trade,  and 
also  to  allow  as  part  of  the  said  sum  of  suLty-one  pounds  the 
amount  of  all  rent,  rates,  taxes,  and  assessments,  and  other 
outgoings  then  due  and  owing  by  the  plaintiff,  for  or  in 
respect  of  the  said  premises,  including  the  cost  or  value  of 
the  repair  of  all  damaged  external  windows,  and  in  every 
respect  to  complete  and  fulfil  the  said  agreement  on  his  the 
plaintiff's  part  to  be  fulfilled ;  and  the  plaintiff  says,  that 
although  the  defendant  did  pay  the  said  deposit  of  four 
pounds  at  the  time  of  signing  the  said  agreement  into  the 
hands  of  the  plaintiff;  yet  the  defendant  did  not  nor  would 
on  the  day  and  year  last  aforesaid,  or  at  any  other  time,  pay 
to  the  pluntiff  the  said  sum  of  sixty-one  pounds  or  any 
part  thereof,  or  fulfil  the  terms  of  the  said  agreement  so  to 
do,  or  pay  to  the  plaintiff  the  said  sum  of  thirty  pounds, 
or  any  part  thereof,  though  oflen  requested  thereunto ;  but 
has  hitherto  neglected  and  refused,  and  still  does  neglect 
and  refuse  so  to  do,  to  the  plaintiff's  damage,  &c. 

Special  demurrer,  assigning  for  causes,  that  it  appears,  in 
and  by  the  declaration,  that  the  plaintiff  seeks  to  recover, 
in  this  action,  damages  for  the  non-performance,  by  the 


NOEEIS. 
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1845.  defendant,  of  the  said  agreement  in  the  declaration  men- 
^I^Xlau  ^^®°^ »  "^^  ^^^  ^^  *^  appears,  in  and  by  the  said  de- 
claration, that  it  is  expressly  stipulated,  in  and  by  the  said 
agreement,  that  sach  damages  are  payable  on  demand; 
whereas  it  does  not  appear,  in  and  by  the  said  declaration, 
that  any  such  demand  was  made,  and  which  demand,  as 
the  defendant  contends,  was  a  condition  precedent  before 
any  action  could  be  brought  for  the  recovery  of  the  said 
daniages. 

Byles,  Serjt.,  in  support  of  the  demurrer.     The  declara- 
tion is  bad  for  not  stating  that  the  sum  of  30/.,  for  which 
the  action  is  brought,  has  been  demanded.    It  appears,  on 
the  &uce  of  the  declaration,  that  the  defendant  has  never 
been  let  into  possession ;  therefore  it  is  clear  that  this  action 
cannot  be  brought  to  recover  the  sum  of  612.,  which  was  to 
be  paid  for  the  remainder  of  the  term,  and  for  the  fixtures 
and  stock  on  the  premises.     It  must,  therefore,  be  brought 
to  recover  this  sum  of  30/.,  which  the  parties  have  agreed 
between  themselves,  shall  be  the  measure  of  the  liquidated 
damages,    in  case  either  party  should   omit  to  fulfil  his 
branch  of  the  contract     And  that  sum,  by  the  contract,  is 
only  payable  on  demand.     The  case  of  Birks  v.  Tyippet{a\ 
shews  that  upon  a  promise  to  pay  a  penalty  or  a  collateral 
sum,  there  ought  to  be  an  actual  request  before  the  action 
brought      The  averment  of  licet  saepius  requisitus  is  not 
sufficient,  where  a  request  is  by  law  necessary,  WalUs  v. 
Scott  {b).     In  the  case  of  a  money  bond,  if  the  penalty  is  to 
be  paid  ^'on  demand,'*  a  demand  must  be  proved;  Ccarter  v. 
Rinff  (c).    So  if  the  defeazance  of  a  warrant  of  attorney  state 
it  to  be  given  to  secure  the  payment  of  a  sum  on  demand ; 
Nicholl  V.  Bromley  (d).     So  also,  where  an  act  of  Parlia- 
ment states  that  a  sum  is  to  be  paid  upon  demand ;  Simpson 
V.  Routh(e).     [Erlcy  J. — The  breach,  as  laid  in  the  de- 

(a)  1  Wms.  Saund.  32.  5  Moore,  307. 

(6)  1  Str.  88.  (e)  2  B.  &  C.  682  ;  See  S.  C. 

(c)  3  Campb.  459.  4  D.  &  R.  181. 

{d)  2  B.  &B.  464;  See  S.  C. 
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claration,  is  that  the  defendant  did  not  pay  the  sum  of  61/.,        1845. 
or  fulfil  the  contract,  or  pay  the  sum  of  SOL    The  action 


V 

Maylam 


may,  therefore,  be  well  brought  for  the  non-payment  of  the  »• 

6  R,  without  alle^ng  any  demand].  There  is  no  good  breach 
alleged  as  to  the  61/.  The  plaintiff  was  to  allow  the  de- 
fendant certain  payments  out  of  the  6R,  which  could  only 
accrue  due  on  defendant's  entry  into  possession  of  the 
house,  which  was,  therefore,  a  condition  precedent.  There- 
fore, the  defendant  neither  shews  that  the  61/.  is  due,  nor 
any  breach  of  contract  followed  by  a  demand  from  which  a 
right  to  sue  for  the  ZOL  accrues. 

Channellf  Seijt.,  contra.  The  plaintiff  sets  out  an 
agreement  by  which  the  defendant  was  to  pay  him  61/., 
out  of  which  the  defendant  was  to  be  allowed  certain  de- 
ductions and  payments,  and  then  charges  that  he,  the 
plaintiff  was  always  ready  and  willing  to  make  the  allow- 
ances and  deductions  in  question,  but  that  defendant  would 
not  pay  the  said  sum  of  6R  It  is  true  that  there  is  a 
penalty  named  if  either  party  breaks  the  agreement,  but 
the  plaintiff  is  not  confined  to  the  penalty,  in  his  action, 
for  the  breach  of  contract;  Harrison  v.  Wright  {a).  The 
allegation  as  to  the  non-payment  of  the  30/.,  may  be  re- 
garded either  as  surplusage,  or  as  negativing  a  part  payment. 

ByleSf  Seijt.,  in  reply. 

Tnn>AL|  C.  J. — M  it  could  be  clearly  shewn  that  this 
action  is  brought  for  the  non-payment  of  the  penalty  of 
30£,  the  case  of  Birks  v.  Trippet  (b),  would  be  in  point, 
and  the  declaration  would  be  bad  for  not  averring  a  demand. 
But  here  the  declaration  is  for  the  non-fulfilment  of  an 
agreement  entered  into  between  the  plaintiff  and  the  de- 
fendant, and  the  plaintiff  avers  for  breach  that  the  defendant 
did  not  pay  the  sum  of  6U,  or  any  part  thereof  or  fulfil 

(a)  13  East,  343.  (6)  1  Wms.  Stand.  32. 

vou  n.  H  H  u  D.  &  L. 
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the  terms  of  the  said  agreement  so  to  do."  This  is,  in 
itself  a  perfectly  good  breach,  and  the  declaiatioii  discloses 
agood  cause  of  action.  It  then  goes  on  tosay,  '*  that  the  de- 
fendant has  not  paid  the  said  som  of  3(ML,or  any  part  thereoC** 
in  order  to  exclude  the  defendant  from  saying  that  he  might 
have  paid  that  I  therefcxne  think  that  the  declaraticm  is 
good. 


Maule,  J.,  Cbbsswell,  J.,  and  Esle,  J,,  concorred. 

Judgment  for  Plaintiff. 


Id  an  rneUm 
on  a  bond, 
after  demand 
of  oyer,  and 
before  plea 
pleaded,  the 
defendant 
nay  compel  a 
plaiDtUI^  re- 
tiding  abroad, 
to  giTe  lecwrHy 
for  costs. 


West  v.  Cook. 

1.  HIS  was  an  action  on  a  bond  for  the  payment  €( 
money.  The  plaintiff  resided  at  Dublin.  The  defendant, 
after  the  delivery  of  the  declaration,  had  demanded  oyer  of 
the  bond ;  but  before  plea  pleaded,  he  obtained  a  nde  nisi 
for  the  plaintiff  to  give  security  for  costs. 

Tcdfourd,  Seijt,  shewed  cause.  The  application  has 
been  made  too  late.  By  the  demand  of  oyer,  the  defend- 
ant has  taken  a  step  in  the  cause.  In  MonteUano  t. 
Garcias  (a\  and  MuUer  v.  Ctemon  {h\  it  was  held,  that 
after  a  defendant  has  undertaken  to  accept  short  notice  of 
trial,  he  cannot  require  security  for  costs  from  the  plaintiff, 
a  foreigner  residing  abroad.  By  not  applying  promptly, 
the  defendant  has  caused  greater  costs  to  be  incurred  than 
would  otherwise  have  been  the  case. 


Channellj  Seijt,  in  support  of  the  rule.  There  is  a  wide 
distinction  between  an  application  of  this  kind,  when  made 
before  issue  joined,  and  when  made  after  issue  joined.     In 


(a)  1  Bing.  67;  See  S.  C.  7  Moore,  361. 


(*)  3  Taunt.  272. 
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the  cases  cited,  issue  had  been  joined  before  the  rules  were        1845 
moved. 


TiNDAL,  C.  J.— That  appears  to  be  the  proper  dis- 
tinction. 

Rule  absolute. 


Wkbt 
Cook. 


JOBEPH  V.  BUXTOH. 

JLN  the  original  action  in  this  case,  the  plaintiff  sued  upon  The  Court  will 
a  bill  of  exchange  for  15/.,  and  obtained  judgment  thereon.  S^j^fSw'^ 
His  costs  were  taxed  at  9/.,  and  the  present  action  was  ^  *^  Vict, 
brought  upon  the  judgment  of  2421,  the  amount  of  the  debt  to  tuy  the ' 
and  costs.  The  defendant  pleaded  nul  tiel  record,  but  the  uM^t^Ira 
plaintiff  obtained  judgment  SS  Ulfu 

and  coctiin  a 
fonner  action  i 

DowKnff,  Seijt,  now  moved  for  a  rule  to  shew  cause  why  ahhoogfa  it 
all  further  proceedings  should  not  be  stayed.     He  referred  ^Smnoovered 
to  the  statute  of  7  &  8  Vict  c.  96,  s.  57,  which  enacts  that  ^^^' 


no  person  shall  be  taken  in  execution  upon  any  judgment,  aid  not  exceed 
"  in  any  action  for  the  recovery  of  any  debt,  wherein  the 
sum  recovered  shall  not  exceed  the  sum  of  2021,  exclusive 
of  the  costs  recovered  by  such  judgment,''  and  submitted 
that  the  object  of  the  statute  would  be  entirely  defeated  if 
parties  were  allowed  to  take  defendants  in  execution  upon 
judgments  obtained  like  that  in  the  present  case.  He  ad- 
mitted that  the  case  of  Hopkins  v.  Freeman  {a),  was  against 
the  defendant;  and,  therefore,  the  only  question  was,  whether 
the  Court  felt  bound  by  the  autjiority  of  that  decision. 

Feb  Curiam. 

Rule  refused. 

(a)  Amie^  p.  447. 
H   H  H   2 
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BoNzi  and  Another  v.  Stewart  (a). 

1.  ROVER  for  certain  bales  of  silk. 

Sixth  plea,  as  to  four  bales,  &c.,  parcel,  &c,  that  at  the 
several  times  hereinafter  mentioned,  certain  persons  using 
the  firm,  style,  and  description  of  Douglas,  Anderson  &  Co., 
were  the  factors  and  agents  of  the  plaintifis  in  the  city  of 
London ;  and  the  plaintifis,  before  and  at  the  time  of  the 
pledge  hereinafter  mentioned,  were  indebted  to  the  s^d 
D.,  A.,  &  Co.,  as  such  factors  and  agents  as  aforesiud^  in  a 
large  sum  of  money,  to  wit,  the  sum  of  8,000/.,  and  which 
said  sum  of  money  still  remains  unpaid ;  that,  at  the  time 
of  the  pledge  hereinafter  mentioned,  the  said  D.,  A.,  &  Ca^ 
as  such  factors  and  agents  as  aforesaid,  had  a  lien  upon  the 
said  four  bales  of  silk,  parcel,  &c.,  and  a  right  to  detain 
the  same  for  the  said  sum  of  money  so  due  to  them  as  afore- 
said, and  a  right  to  enforce  such  lien  against  the  plaintifis ; 


To  trover  for 
certain  goods, 
the  defendant 
pleaded  that 
D.,  A..  &  Co. 
were  the 
hdon  and 
affents  of  the 
phdntifis, 
and  as  such 
hdon  and 
agents  had  a 
lien  on  the 
goods;  that 
ue  plaintiib 
consigned 
them  to 
D.,  A.,  &  Co. 
as  such  factors 
and  affents ; 
that  thev  were 
intrwtea  as 
such  factors 
and  acrents, 
with  3ke  dock 

the  delivery  of  ^^^  ^^^  plaintifis  being  possessed  of  the  said  four  bales  of 
Sat^nff'so  ®^^»  parcel,  &c.,  did,  before  the  committing  the  said  supposed 
grievances,  consign  the  said  four  bales  of  silk,  parcel,  &c., 
to  the  said  D.,  A.,  &  Co.  as  such  factors  and  agents  as  afore- 
said ;  that  the  said  D.,  A.,  &  Co.  were,  before  and  at  the  time 
of  the  pledge  hereinafter  next  mentioned,  as  such  factors 
and  agents  as  aforesaid,  intrusted  by  the  plaintiff  with,  and 
were  in  possession  of  divers,  to  wit,  four  dock  warrants, 
for  delivery  of  the  said  last  mentioned  four  bales  of  silk, 
parcel,  &c.,  and  in  which  said  last  mentioned  dock  warrants, 
the  said  last  mentioned  four  bales  of  silk  were  described 


intrusted  with 
the  dock  war- 


rants, thev 
pledged  the 
roods  to  the 


S" 
efendant ; 
and  that  being 
so  intrusted 
with  the  dock 
warrants,  they 
delivered  them 
to  the  de- 
fendant upon 
such  pledge ; 
and  toat  the 
defendant  had 
not  notice  at 
the  time  of  the 
pledge,  that 
the  said  D.,  A., 
&  Co.  were 
not  the  bona 
fide  proprietors 
of  the  goods. 
The  plaintifis  replied  that  D. 


and  mentioned;  that  the  said  D.,  A.,  &  Co.,  being  so  in- 
trusted with  and  in  possession  of  the  said  dock  warrants, 

Ca)  See  this  case  reported  on  another  point,  ante,  p.  258. 


.  A.,  &  Co.  were  not  intrusted  with  the  warrants  mode  et  fonn& : 
Hdd,  on  demurrer  to  the  replication,  that  the  plea  did  not  suflBciently  show  a  pledge  by  delivery 
of  the  goods;  but  only  a  symbolical  pledge  by  delivery  of  the  warrants ;  and»^refor«»  coo- 


tained  no  sufficient  answer  to  the  declaration. 
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to  wit,  on  the  7th  day  of  October  in  the  year  aforesaid,  1845. 
under  a  certain  agreement  then  made  between  the  said  g^JJ^p^ 
D.,  A.,  &  Co.  and  the  defendant,  did  pledge  the  said  last  "d  Another 
mentioned  four  bales  of  silk,  parcel,  &&,  to  the  defendant  Stewart. 
as  a  security  for  the  repayment  of  a  large  sum  of  money, 
to  wit,  the  sum  of  2,567i!*,  then  due  from  the  said 
D.,  A.,  &  Co.,  to  the  defendant,  and  which  said  sum 
of  money  last  mentioned  was,  at  the  time  of  the  sidd  last 
mentioned  pledge,  a  debt  for  money  advanced  by  the 
defendant  to  the  said  D.,  A.,  &  Co,  and  a  lai^ 
part  thereof,  to  wit,  the  sum  of  2,00021,  still  remained 
unpaid ;  and  that  the  said  D.,  A.,  &  Ca,  being  so  intrusted 
with  and  in  possession  of  the  said  dock  warrants,  upon  such 
pledge  last  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  did  deliver  to  the  defendant  the  said  last  men- 
tioned dock  warrants ;  that  the  defendant  had  not  notice 
before  or  at  the  time  of  the  said  last  mentioned  pledge  by 
the  said  last  mentioned  dock  warrants,  or  either  of  them,  or 
otherwise,  that  the  said  D.,  A.,  &  Co,  were  not  the  actual 
bona  fide  owners  and  proprietors  of  the  said  last  mentioned 
four  bales  of  silk,  parcel,  &c.,  so  pledged  as  last  aforesaid. 
And  that  the  defendant,  at  the  said  time  when,  &c.,  de- 
tained, and  still  detains  the  said  last  mentioned  four  bales  of 
silk,  under  and  by  virtue  of  the  said  last  mentioned  pledge  as 
aforesaid,  on  account  of  the  said  sum  of  money,  due  from 
the  said  D.,  A.,  &  Co.  to  the  defendant,  to  the  extent  of 
the  right  of  lien  which  the  said  D.,  A.,  &  Co,  had  a  right 
to  enforce  in  respect  of  the  said  four  bales  of  silk,  parcel, 
&c.,  as  aforesaid ;  which  is  the  conversion  thereof  in  the  said 
declaration  mentioned.     Verification. 

Replication.  That  the  said  D.,  A.,  &  Co.,  were  not  so 
intrusted  with  the  dock  warrants  in  that  plea  mentioned, 
or  any  or  either  of  them,  modo  et  forauL  Conclusion  to 
the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others) ; 
that,  admitting  the  replication  to  be  true,  the  pica  never- 
theless, without  the  allegation  traversed  by  the  replication 
thereto,  disclosed  a  sufficient  answer  to  the  declaration ;  that 
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the  traverse  was  too  narrow ;  that  the  plea,  on  the  fiKre  of  it, 
disclosed  two  good  answers  to  the  dedaratuHiy  one  only  of 
which  was  answered  by  the  rejdication;  and  that  the  traverae 
was  an  immaterial  one. 
Joinder  in  demurrer. 


Shee^  Seijt,  in  support  of  the  demurrer.  It  is  submitted 
that  the  replication  is  bad,  and  that  the  traverse  taken  by 
it  is  immaterial  The  defence  disclosed  by  the  plea  is 
founded  not  only  on  the  6  Gea  4,  c.  94,  but  also  on  the 
4  Geo.  4,  c.  83,  s.  2.  [CressweU^  J. — ^The  Utter  statute 
only  ^ves  power  to  a  consignee  to  pledge.  Tindalj  C.  J. 
— What  is  there  to  shew  on  the  fiure  of  the  jdea  that 
D.,  A.,  &  Ca,  were  possessed  of  the  goods?]  There  is  an 
allegation  that  they  had  a  lien  on  them,  and  a  right  to 
detain  them,  so  that  they  must  have  been  possessed  of  them. 
Whether,  therefore,  they  were  intrusted  with  the  dock 
warrants  or  not,  is  a  fiu:t  totally  immaterial  The  plea  then 
goes  on  to  state  that  they  ^'  did^  pledge  the  said  last  men- 
tioned four  bales  of  silk,  parcel,  &c.  to  the  defendant." 
[TindaU  C.  J. — But  you  pre£EU^  that  by  saying  that  they 
being  in  possession  of  the  dock  warrants  did  so,  evidently 
relying  on  a  symbolical  pledge  of  the  goods.  Cresswell,  J. 
— Look  at  the  course  of  events  set  forth  in  the  plea.  It  states 
that  the  plaintifis  were  indebted  to  D.,  A.,  &  Ca  as  &ctorB 
and  agents,  and  that  as  such  factors  and  agents,  D.,  A.,  &  Co. 
had  a  lien  on  the  goods ;  that  the  plaintiffs  consigned  them 
to  D.,  A.,  &  Ca,  as  such  &ctors  and  agents ;  that  they 
were  intrusted,  as  such  fisu^tors  and  agents,  with  the  dock 
warrants  for  the  delivery  of  the  goods ;  that  being  so  in- 
trusted with  the  dock  warrants,  they  pledged  the  goods  to 
the  defendant ;  and  that  being  so  intrusted  with  the  dock 
warrants,  upon  such  pledge,  they  delivered  them  to  the 
defendant  It  does  not  state  that  the  goods  ever  arrived, 
or  that  they  were  ever  delivered,  but  simply  that  the  dock 
warrants  were  delivered].  It  is  submitted  that  there  is  a 
sufficient  statement  that  D.,  A,  &  Co.,  were  consignees  of 
the  goods,  and,  if  so,  they  were  entitled  to  make  this  pledge 
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under  the  4  Geo.  4,  c  83,  &  2,  and  the  plea  sufBciently  difr-        1845. 
doees  the  fact  of  such  pledge  having  been  made.     [Cress-       Bonzi 
ufellf  J. — The  allegation  Ib,  that  the  pUdntifls  consigned  the    ^^  Another 
goods  to  D.,  A.,  &  Co.,  ''as  such  fiustors  and  agents  as     Stbwabt. 
aforesaid."    JSrle,  J. — ^The  plea  does  not  allege  that  the 
defendant  received  the  goods  from  the  consignees].    If  the 
statute  6  Geo.  4,  c.  94,  had  never  been  passed,  this  plea,  it 
is  submitted,  would  still  have  been  good  after  verdict 
[Cresswett,  J. — You  are  asking  us  to  reject  the  plain  and 
obvious  meaning  of  the  plea,  and  to  adopt  a  sense  which 
would  make  your  plea  bad  for  duplicity.    Tindalj  C.  J. — AH 
that,  in  feet,  is  asserted  by  this  plea  is  that  D.,  A.,  &  Ca 
were  intrusted  with  the  dock  warrants,  and  so  pledged  the 
goods.     If  that  were  not  so,  why  was  any  mention  made  at 
all  about  the  dock  warrants  ?] 

The  learned  Serjeant  then  prayed  leave  to  amend. 

Feb  Curiam. 

Leave  to  amend. 


Jackson  and  Another  v.  Galloway. 


Assumpsit  on  a  charter-party. 


In  an  action 
The  declaration  (a)  contiuned  several  counts ;  the  first  part^,  the 
of  which  was  a  special  count  for  a  refusal  to  pay  freight  ©^^J^" 
and  primage  according  to  the  terms  of  the  charter-party,  !J5^^**^*" 

coont,  to  both 
(a)  The  pleadings  are  set  out  at  foil  in  the  report  of  this  case  ^.]J^^  ^. 
(in  error)  3  M.  &  G.  PfiO.  Slo^U^ 

After  Terdict 
for  the  plaintiib,  the  Judge  who  tried  the  canie  directed  that  the  rerdiet  sboold  be  entered  for 
the  pUiotiflb  upon  the  special,  and  for  the  defendant  upon  the  indebitatus  count.  On  error 
brought  by  the  defendant,  the  Judgment  entered  up  for  the  plaintiff  on  the  special  count  was 
reversed  by  Uie  Court  of  Exchequer  Chamber  on  the  1 5th  of  Febrnanrt  1842.  In  November, 
1844,  the  plaintiffs  applied  to  amend  the  poetea  by  entering  up  judgment  for  them  on  the 
indebitatus  mstead  of  on  the  special  count :  Hdd^  that  assuming  the  Cmirt  to  hare  Jurisdictiony 
the  application  was  too  late. 

StnMe,  that  tho  Court  out  of  which  a  record  issues  has  no  power  to  amend  the  record  afier 
the  judgment  of  a  Court  of  error. 
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Jackson 


or  the  Bam  doe  for  demurrage ;  the  third  mm  an  indebi- 
talus  count  for  the  use  and  hire  of  ships  retained  and  kept 
on  demurrage.  At  the  trial,  before  Tmdalj  C.  J.»  which  tock 
Gaixovat.  place  at  the  Sittings  after  Trinity  Term,  1838,  the  question 
raised  for  the  determination  of  the  jury  related  to  an  alterar 
Uon  in  the  terms  of  the  charter-party,  and  it  was  not 
attempted  to  establish  a  distinct  subject-matter  of  complaint 
in  respect  of  the  first  and  third  counts ;  though  it  appeared, 
upon  the  aflSdavits  used  on  the  present  a[^cation,  that  the 
evidence  would  have  supported  a  verdict  on  either  count. 
The  jury  found  a  verdict  for  the  plaintiffs.  Considerabk 
diflBcuIty  took  place  in  settling  the  postea,  the  defendant 
contending  that  the  verdict  ought  to  be  entered  for  him 
upon  the  first  count,  and  for  the  plaintiffs  upon  the  third 
count ;  but  the  plaintiffs  insisted  that  the  verdict  upon  the 
first  count  ought  to  be  entered  for  them,  consenting  that 
the  verdict  should  be  entered  upon  the  third  count  for  the 
defendant  The  Lord  Chief  Justice,  before  whom  the 
parties  attended,  decided  in  favour  of  the  latter  mode  of 
entering  the  verdict,  and  the  postea  was  so  finally  settled 
in  April,  1840.  The  defendant  afterwards  brought  a  writ 
of  error,  which  was  argued  in  the  Exchequer  Chamber  in 
June,  1841,  and  on  the  15th  of  February,  1842,  the  Court 
of  Exchequer  Chamber  gave  judgment  for  the  plaintiffls  in 
error,  upon  the  ground  that  the  first  count  of  the  declara- 
tion was  bad,  for  not  showing,  by  distinct  averment  or  ne- 
cessary implication,  that  the  plaintiffs  below  were  the 
owners  for  whom  the  charter-party  was  made. 

In  Michaelmas  Term  last.  Sir  T.  Wilde,  Seijt,  obtained 
a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
postea  should  not  be  amended  by  entering  a  verdict  for  the 
plaintiffs  on  the  third  count  of  the  declaration,  and  by  enter- 
ing a  verdict  for  the  defendant  on  the  issues  joined  on  the 
first  count;  and  why  the  judgment  roll  should  not  be 
amended  by  making  the  same  conforuiable  thereto;  and 
why  there  should  not  be  a  new  taxation  of  costs  with 
reference  to  such  amendments. 
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Talfourd  and  Byles^  Seijts.,  now  shewed  cause,  referring 
to  MelKsh  V.  Richardson  (a) ;  Harrison  v.  King  (b) ;  Salter 
Y,  Slade{c)\  and  Cheeses.  Scales {d). 

Sir  T.  Wilde^  Seijt  (with  whom  was  Greentoood),  in 
support  of  the  rule,  cited  The  King  v.  CarUle  (e) ;  Henley 
V.  The  Mayor y  8fc.  of  Lyme  Regis  (/);  Doe  v.  Perkins  {g), 
and  Petrie  v.  Hannay  (A). 


1845. 


Jackson 
and  Another 

o. 
Galloway. 


TiNDAL,  C.  J. — It  appears  to  me  that  this  amendment 
ought  not  to  be  allowed.  In  the  first  place,  I  doubt,  upon 
principle,  whether  we  have  authority  to  make  the  amend- 
ment, and  no  case  has  been  referred  to  at  the  Bar  which 
goes  the  length  of  deciding  that,  after  judgment  delivered  in 
a  Court  of  error,  the  Court  out  of  which  the  record  comes 
can,  without  the  consent  of  the  Court  of  error,  make  an 
amendment  in  the  record.  In  Petrie  v.  Hannay,  the 
amendment  was  made  before  argument  in  the  Court  of 
error ;  and  in  MelUsh  v.  Richardson^  the  postea  was  amended 
before  the  judgment  of  the  Court  of  error  had  been  de- 
livered. Here,  however,  after  time  taken  by  the  Court  of 
Exchequer  Chamber  to  consider  their  judgment,  and  after 
an  interval  of  nearly  three  years  since  that  judgment  was 
pronounced,  the  plaintiiis  come  and  ask  us  to  allow  this 
amendment  to  be  made.  In  the  absence  of  any  authority 
in  support  of  such  an  application,  it  seems  to  me  that  this 
Court  has  no  jurisdiction  to  permit  the  amendment ;  but, 
supposing  that  we  have  jurisdiction,  I  think  we  ought,  in 
the  exercise  of  our  discretion,  to  abstain  from  making  the 
amendment  prayed  for.     The  plaintifis  ask  us  to  allow  a 


(a)  7B.  &  C.  819;  See  S.  C. 
9  Bing.  125;  2  M.  &  Scott,  191. 

(h)  1  B.  &  A.  161. 

(c)  1  A.  &  E.  608;  See  S.  C. 
3  N.  &  M.  717. 

(r/)  10  M.  &  W.  488  ;  See  S.  C. 
2  Dowl.   438,   N.  S.;  S.  C.  in 


error,  ante,  vol.  1,  p.  657 ;  12  M. 
&  W.  685. 

(tf)  2  B.  &  Ad.  971. 

(/)  6  Bing.  100 ;  See  S.  C. 
3  M.  &  P.  278. 

(5r)  3  T.  R  749. 

(Jk)  Ibid.  659. 
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verdict  to  be  entered  tar  them  on  the  third  conn^  and  for 
the  defendant  on  the  iasues  joined  on  the  firit  count.  Now 
this  is  not  a  mere  technifaJ  amendment  If  the  application 
to  enter  the  verdict  on  the  third  count  for  the  phuntiflb 
had  been  made  at  the  trial,  the  defendant,  might,  perhaps^ 
have  raised  an  objection  which  it  is  now  too  late  to  bring 
forward;  he  might  have  contended  that  indebitatus  aasumpeit 
could  not  be  maintained  under  the  drcumstancea.  Of 
course  I  do  not  mean  to  say  what  would  have  been  the 
effect  of  such  an  objection ;  but  if  the  decision  of  the  Judge 
who  tried  the  cause  had  been  against  the  defendant,  he 
might  have  tendered  a  bill  of  exceptions.  I  think,  also, 
that  the  lapse  of  time  is  a  strong  circumstance  in  the  case. 
The  plaintiflb  might  hsve  applied  to  us  to  make  the  amend- 
ment while  the  Court  of  Exchequer  Chamber  had  their 
judgment  under  consideration ;  but  instead  of  doing  so,  they 
lay  by,  and  waited  to  take  the  chance  of  that  judgment 
being  in  their  fevour.  It  has  been  said  at  the  Bar,  that,  at 
one  time,  the  defendant  was  anxious  to  have  the  verdict 
entered  as  the  plaintiflb  now  desire  it  should  be  entered ; 
but  it  must  not  be  forgotten  that  the  plaintifi  were  then 
equally  anxious  that  it  should  not  be  entered  in  that  way. 
Although  I  cannot  but  feel  sorry,  after  the  plainti£b  have 
recovered  a  verdict,  that  the  verdict  should  be  set  aside  on 
a  mere  technical  point;  yet  this  case  must  be  decided  upon 
principle,  and  I,  therefore,  think  that  this  application  must 
be  refused. 


Maulb,  J. — I  am  of  the  same  opinion.  What  we  are 
asked  to  allow,  amounts  to  something  more  than  a  technical 
amendment;  it  is  an  alteration  of  the  record,  after  the 
judgment  of  the  Court  of  error  upon  that  record  has  been 
delivered.  I  do  not  think  that  this  Court  has  such  a  power, 
but  it  is  not  necessary  to  decide  that  point.  The  question 
is,  in  what  way  the  verdict  ought  to  be  entered.  That  is 
u  matter  for  the  determination  of  the  learned  Judge  who 
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tried  the  cause,  and  he  has  decided  it  by  directing  that  the        1845. 
verdict  should  be  entered  for  the  plaintiffs  on  the  first  count,       Jac^son 
and  for  the  defendant  on  the  third     We  have  no  jurisdic-    *»<*  Another 
tion  to  reverse  the  judgment  of  the  Lord  Chief  Justice  on    Galloway. 
such  a  point  My  Lord,  indeed,  may  request  our  assistance 
as  assessors  in  reviewing  the  propriety  of  that  decision ;  but 
I  think  we  ought  not  to  advise  him  to  alter  the  record  after 
such  a  lapse  of  time. 


Cresswell,  J. — I  concur  in  the  doubt  which  has  been 
expressed  as  to  our  having  authority  to  make  this  amend- 
ment No  case  has  been  cited  in  which  an  amendment  in 
a  record  has  been  made  by  the  Court  out  of  which  the 
record  issued,  after  the  judgment  of  a  Court  of  error  had 
been  delivered,  except  Jlte  King  v.  CarUle  (a) ;  and  there 
Court  of  error  gave  permission  for  the  alteration  to  be 
made,  and  the  Attorney  General,  on  the  part  of  the  Crown, 
also  consented.  That  case,  therefore,  is  no  authority  for 
the  present  application.  Supposing  us,  however,  to  have 
the  power  of  making  the  amendment,  it  seems  to  me  that 
in  doing  so,  we  should  exercise,  not  a  discretion,  but  a 
mischievous  authority.  After  the  long  time  which  has 
elapsed  since  this  question  first  arose,  I  think  that  there 
is  no  ground  for  our  interference. 


Erle,  J.,  concurred. 


Rule  discharged,  with  costs. 


{a)  2  B.  &  Ad.  971. 
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Hemsworth  o.  Briah. 

Upon  reference  J.N  this  case  the  cause  and  all  other  matters  in  ^Ufierenoe, 
aU  other  mat-  were  referred  to  an  arbitrator,  by  a  Judge's  order,  which 
SL!"irl^'  directed  that  the  costs  of  the  cause,  and  of  the  reference 
^J****^  ^      and  award,  should  abide  the  result  of  the  awanL . 

the  coeti  of  \ 

the  caute,  and  The  action  was  brought  upon  three  bills  of  exchange, 

and  award,  and  upon  an  account  stated.     The  defendant  pleaded  to 

J^'jJ^^^  the  first  count,  payment ;  to  the  second  count,  so  fiur  as 

tL.*I!w*'  related  to  the  sum  of  108/L,  parcel,  &c.,  payment,  and  as  to 

found  that  the  residue,  a  set-off;  to  the  third  count,  that  no  notice  of 

had  no  came  dishonour  had  been  given;  and  to  the  last  count,  non- 

Jl^*^^^^  assumpsit.     Issues  were  joined  on  all  these  pleas.     On  the 

int  count  of  23rd  of  March,  1843,  the  arbitrator  made  his  award,  by 

tion;  bat  that,  which  he  found  that  the  plaintiff  had  no  cause  of  action  on 

the'^S^  "^^  ^^«  firs^  count;  and  that  as  to  the  second,  third  and  fourth 

«««>**»  the  counts,  the  defendant  was  indebted  to   the   plaintiff  in 

defendant  was  * 

indebted  to  68iL  9s.  Id.     He  found,  also,  that  on  an   account   beii^ 

the  wim'of  ***  taken  of  all  the  matters  referred,  including  that  sum,  the 

Sdthat^^'  plaintiff  was  indebted  to  the  defendant  in  111  7s.  5d.y  and 

the  taking  of  this  he  directed  the  plaintiff  to  pay  the  defendant.     The 

all  the  ac-  ,     ,        ,.  ,    /  •         •  j  .         j 

counts,  in.  award  also  directed  that  certam  wme  and  brandy  warrants^ 
8uni''tL  pUin-  amoDg  which  was  one  for  a  hogshead  of  wine,  numbered 
tiff  wM  in-        2,260,  and,  likewise,  some  wine  bottles  and  other  articles, 

dobted  to  the         '         '  '  '  ^  .     . 

defendant  in  should  bc  delivered  to  the  defendant  Nothing  was  said  in 
which  sum  he  the  award  about  the  defendant's  costs.  A  rule  nisi  was 
plSmiff toMv,  afterwards  obtained  by  the  defendant  for  an  attachment  for 
but  said  nothing  non-performancc  of  the  award,  upon  an  affidavit  statins, 

about  the  costs.  ^  '^  ^ 

Before  the 

award  was  made,  a  fiat  in  bankruptcy  issued  agunst  the  plaintiff:  Held, 

First,  that  the  finding  of  the  arbitrator  was  sufficiently  certain,  the  matter  reall j  refcried  bdag 
the  state  of  the  accounts  between  the  parties,  which  was  the  result  to  be  ascertained ;  and»  oon- 
sequently,  that  the  defendant  was  entitled  to  his  costs. 

secondly,  that  the  bankruptoy  did  not  operate  as  a  revocation  of  the  submission. 

The  award  directed,  inter  alia,  that  the  plaintiff  should  deliver  to  the  defendant  a  warrant  for 
a  hogshead  of  wine,  marked  2,260.  The  defendant  having  demanded  the  delivery  of  the  wine : 
Held,  that  the  demand  ought  to  have  been  made  of  the  warrant ;  but  that  an  attachment  might 
issue  for  the  non- performance  of  the  other  parts  of  the  award. 

The  jurat  of  an  affidavit,  which  stated  the  affidavit  to  have  been  sworn  at  the  Judgas*  Chambers 
in  the  county  of  Middlesex,  was  held  sufficient  by  the  Court. 
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that,  on  the  8th  of  NoTember.  he  made  a  demand  of  the        1845. 
sum  awarded  and  of  the  costs,  and  also  that  he  demanded,  at   hemsworth 
the  same  time,  the  hogshead  of  wine,  numbered  2,260,  and  *'- 

the  various  warrants,  &c.  mentioned  in  the  award.  The 
jurat  of  the  affidavit  described  the  party  as  having  been 
sworn  at  the  Judges'  Chambers,  Serjeants'  Inn,  Chancery 
Lane,  in  the  county  of  Middlesex.  The  plaintiff  made  an 
affidavit  in  answer,  which  stated  that  he  became  bankrupt 
on  the  16th  of  March,  1844,  and  that  after  the  making  of 
the  award,  the  defendant  attempted  to  prove  his  debts 
under  the  fiat ;  that  the  merits  of  the  award  were,  by  con- 
sent, gone  into ;  and  that  the  commissioner  finally  refiised 
to  allow  the  defendant  to  prove  for  any  sum  whatever. 

Cftanne/^Seijt,  now  shewed  cause  against  the  rule.  In  the 
first  place,  there  is  an  objection  to  the  defendant's  affidavit 
The  jurat  states  that  the  Judges'  Chambers  are  in  the 
county  of  Middlesex,  whereas  they  are  in  the  city  of 
London.  Perjury,  therefore,  could  not  be  assigned  upon 
such  an  affidavit  [Talfaurdf  Seijt,  contra,  referred  to  a 
case  in  which  Lord  Denman,  C.  J.,  had  overruled  an  ob- 
jection like  the  present  upon  an  indictment  for  peijury. 
Maukf  J. — The  plaintiff  ought  to  have  an  affidavit  that 
there  is  no  such  place  in  Middlesex  as  the  Judges* 
Chambers,  Chancery  Lane].  Then,  secondly,  the  award 
itself  is  bad,  because  the  finding  of  the  arbitrator  is  not 
sufficiently  definite  and  precise.  The  plaintiff  was,  at  least, 
entitled  to  the  costs  of  the  cause,  because  the  arbitrator 
found  that  upon  the  last  three  counts,  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  6821 9«.  Id.  [Mauky  J. 
— According  to  the  terms  of  the  order  of  reference,  the 
costs  of  the  cause  are  not  to  abide  the  event  of  the  cause, 
but  the  result  of  the  award.]  That  must  mean  the  result 
of  the  award  upon  the  different  matters  respectively. 
[Maule^  J. — No ;  the  costs  are  to  follow  the  decision  upon 
the  balance  of  accounts  between  the  parties,  which  really 
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Brian. 


1845.  seems  to  be  the  thing  referred.  It  is  clear  that  the  term 
**  result*'  being  used  in  the  singular  number,  speaks  of  the 
dispute  between  the  parties,  which  is  to  have  the  result] 
The  next  objection  is,  that  the  award  was  made  after  a  fiat 
in  bankruptcy  had  issued  against  the  plaintifi^  and,  h  is 
submitted,  diat  the  attachment  ought  not  to  go,  upon  the 
ground  that  the  bankruptcy  c^rated  as  a  revocation  of  the 
submission  to  the  order  of  reference ;  Manh  v.  Wood  (a) ; 
Ta^flor  V.  Shuttkworth{b).  [Talfourd,  Serjt,  referred  to 
Andrews  v.  Palmer  {c\  as  being  expressly  in  point  to  shew 
that  bankruptcy  does  not  operate  as  a  revocation  of  the  sob- 
mission.  Maule^  J. — ^In  MarA  v.  JVoodj  the  defendants 
revoked  their  submission  before  the  award  was  made,  which, 
as  the  law  formerly  stood,  they  might  do.  But  there  is 
no  reason  why  bankruptcy  should  now  operate  as  a  re- 
vocation, particularly  when  neither  the  assignees,  nor  the 
bankrupt,  nor  the  defendant  wish  that  it  should  so  operate.] 
The  last  objection  which  is  intended  to  be  raised,  goes  to 
part  only  of  the  rule.  No  proper  demand  has  been  made 
of  the  warrant  fer  the  hogshead  of  wine,  marked  2,260. 
It  was  the  wine  only  which  was  demanded 

Maule,  J. — At  all  events  the  attachment  mil  go  for  the 
non-performance  of  all  the  other  matters  directed  to  be 
done  by  the  award,  and  the  defendant  must  make  another 
demand  for  the  wine  warrant  belonging  to  hogshead  2,260. 

Rule  absolute,  aocoidinglj. 

(a)  9  B.  &  C.  659;  See  S.  C.     S.C.  8  Scott,  565;  8  DowL  281. 
4  M.  &  R.  504.  (c)  4  B.  &  A.  250. 

(6)  6  Bing.  N.  C.  277 ;  See 
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1845. 
BoTD  and  Another  v.  Lett.  ^"—v — ^ 

Assumpsit.  That  heretofore,  to  wit,  on,  &c.,  the  Awumpsit  for 
defendant  agreed  to  buy  of  the  plaintiflfe,  and  the  plaintifis,  J^^^"^ 
at  the  request  of  the  defendant,  then  agreed  to  sell  to  the  ^^^J^^ 
defendant  a  large  quantity  of  goods,  to  wit,  all  the  then  contract,  with 
remaining  parcel  of  guano,  then  being  about  forty-three  of  the  pUintift* 
tons,  brought  by  the  Magnet  from  Ichaboe,  and  then  landed  J^J^^^^ 
at  Fenning's  Wharf,  upon  the  following  terms,  that  is  to  say,  d«Wyer  Uie 

ffoocUf  Of  which 

the  price  to  be  8/1  per  ton,  at  wharf  delivery  weights,  the  the  defendant 
defendant  to  be  allowed  the  same  tare  and  draught  as  are  jj^^^^ ' 
aDowed  in  the  department  of  her  Majesty's  customs,  the  ^^^thit 
said  goods  to  be  accepted  by  the  defendant,  and  the  said  the  declaration 
price  to  be  paid  by  the  defendant  to  the  plaintiffs  at  the  and  that  it  was 
expiration  of  fourteen  days  fit)m  the  time  of  the  making  2S^"^^^3J 
of  the  said  contract,  the  brokerage  to  be  one  per  cent,  the  allc«jatender, 
delivery  charges  to  be  paid  by  the  defendant,  and  the  said  deliver, 
goods  to  be  delivered  by  the  plaintiflb  to  the  defendant,  on 
the  defendant  paying  the  said  price,  at  or  before  the 
expiration  of  the  said  fourteen  days,  at  the  opdon  of  the 
defendant,  and  no  discount  to  be  allowed  on  such  payment ; 
and  in  consideration  thereof,  and  that  the  plaintifl^  at  the 
request  of  the  defendant,  had  then  promised  the  defendant 
to  deliver  the  said  goods  to  the  defendant,  according  to  the 
aforesaid  terms,  and  in  all  respects  to  perform  and  fulfil 
the  said  terms  on  the  part  of  the  plaintifis  to  be  performed 
and  fulfilled ;  the  defendant  then  promised  the  plaintifis  to 
accept  the  said  goods  of  and  firom  the  plainti£^  and  to  pay 
them  for  the  same  according  to  the  aforesaid  terms;  and 
although  the  plaintifl^  fiK)m  the  time  of  the  making  of  the 
said  promise,  for  and  during,  and  until  and  at  the  expiration 
of  fourteen  days  from  the  time  of  the  making  of  the  said 
contract,  were  ready  and  willing  to  deliver  the  said  goods 
to  the  defendant  according  to  the  said  terms,  and  to  per- 
form and  fulfil  the  said  terms  in  all  things  on  the  part  of 
the  plaintifis  to  be  performed  and  fiilfilled,  whereof  the 
defendant,  during  all  that  time,  had  notice ;  and  although 
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1845.        the  said  period  of  fourteen  days  had  elapsed  before  the  com- 

^"boiid        niencement  of  this  suit,  yet  the  defendant  did  not,  nor 

and  Another    would  accept  the  said  goods,  or  any  part  thereof,  of  or  from 

LsTT.        the  plaintifis,  or  pay  them  for  the  same,  according  to  the 

aforesaid  terms ;  but  wholly  neglected  and  refused  so  to  da 

Averment  of  special  damage. 

Special  demurrer,  assigning  for  causes  that  there  was  no 
averment  that  the  plaintifis  had  at  any  time  tendered  or 
ofiered  to  deliver  the  goods  to  the  defendant,  or  that  the 
defendant  had  dispensed  with  the  tender  or  offer;  and 
that  the  mere  averment  that  the  plaintifis  were  ready  and 
willing  to  deliver  the  goods  to  the  defendant,  was  not 
sufficient. 

Joinder  in  demurrer. 

ChanneU,  Seijt.  The  plaintifis  should  have  averred  a 
tender.  Suppose  that  the  plaintifis'  case  is  rested  upon  a 
tender  and  refusal ;  and  the  defence  to  be,  that  the  tender 
was  insufficient;  the  defendant  should  be  enabled,  as  in 
Isherwoody.  fFhitmore{a)y  to  raise  the  question  by  traversing 
the  tender.  [Cresswell^  J. — Would  not  the  same  effect  be 
obtained  by  a  traverse  of  the  plaintifi^s  readiness  and 
willingness  ?]  It  was  in  consequence  of  a  doubt  upon  that 
point  that  thb  demurrer  was  framed. 

Byles,  Seijt,  in  support  It  is  submitted  that  the  decla- 
ration is  perfectly  good.  In  Rawson  v.  Johnson  (&),  which 
was  an  acdon  for  not  delivering  goods^  it  was  held  that  it 
was  sufficient  to  aver  a  readiness  and  willingness  to  receive 
the  goods  and  pay  the  price,  without  alleging  an  actual 
tender  of  the  price.  The  recent  case  of  Jackson  v.  Alhaoay 
and  Another  (c),  in  this  Court,  is  however  precisely  in  point 
There  the  declaration  contained  both  averments,  and  the 
traverse  of  the  tender  was  held  to  be  immaterial.     The 

(a)  10  M.  &  W.  757 ;  See  S.  C.  (c)  7  Scott,  N.  R.  875  ;  OMtt, 
2  Dowl.  648,  N,  S.  vol.  I,  p.  919. 

ijb)  1  East,  203. 
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case  otPickfardy.  The  Grand  Junction  Railway  Company  (a),        1845. 
is  also  an  authority  in  favour  of  the  plaintiff.     [Jfrfe,  J. —     *^"boyd"^^ 
Suppose  the  plaintiff  had  brought  the  commodity,  and  said    *nd  Another 
we  are  ready  and  willing  to  deliver;  and  the  defendant        Lbtt. 
had  asked  to  inspect  it,  which  the  plaintiffs  had  refused ; 
would  that  state  of  &cta  have  supported  an  allegation  of 
readiness  and  willingness  to  deliver?]     The  case  otlsher- 
wood  V.  Whitmore  (b)  shews  that  it  would  not 

Channell,  Seijt,  then  prayed  leave  to  amend. 

Per  Curiam. 

Leave  to  amend. 

(a)  8  M.  &  W.  372 ;  See  S.  C.  9  Dowl.  766. 

(b)  10  M.  &  W.  767. 


VOL.  11.  Ill  D.   &  L. 


8SO 


COURT   OF   EXCHEQUER. 

Zatftcr  Cms. 
IN  THE  EIGHTH  TEAR  OF  THE  REIGN  OP  VICTORL 


IS45.  Bbakup  and  Another  «.  Peacock. 

^^^  *  ^^     A  RULE  bad  been  obtained,  callinir  on  the  defendant 

tmtevcral      shew  cause  why  an  attachment  should  not  issue  against  hi 

bcftmplcft        fer  the  non-performance  of  an  award.     Before  pies,  tl 

^^^^^  ^       action  was  referred  to  arbitration,  by  order  of  a  Jodj 

wfef^to        The  award,  after  reciting  that  the  action  was  brought 

te  ariiitniior     recover  381/.  9s.  1  IdL,  due  on  bills  of  exchange  and  for  wo 

§^S^lpta§eJ^  and  kbour,  goods  scdd,  money  paid,  &c.,  was  as  foUows:- 

^^        I  do  award  that  the  said  W.  Bearup  and  M.  Shevill  h 

good  cause  of  action  against  the  said  Thomas  Peacock,  ai 

I  do  assess  and  award  the  damages  to  be  paid  by  the  si 

T.  Peacock  to  the  said  W.  Bearup  and  M.  Shevill,  at  i 

sumof86iL  14s.  5d. 

Knowles  shewed  cause,  and  contended  that  the  awi 
was  bad,  inasmuch  as  the  arbitrator  had  not  distinctly  foa 
upon  each  issue.  He  admitted,  that  as  the  declarati 
had  not  been  brought  before  the  Court  by  affidavit,  he  v 
not  at  liberty  to  refer  to  it,  Rowe  v.  Sawyer  (a) ;  but 
submitted  that  the  Court  could  see  on  the  fece  of  I 

(a)  7  Dowl.  691. 
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award  that  the  arbitrator  had  not  awarded  on  all  the 
issues. 

Feb  CuRiABf. — It  does  not  appear  by  the  award  that  a 
distinct  issue  was  raised  upon  each  count  of  the  declaration. 
For  aught  that  appears,  the  claim  may  have  been  limited  to 
one  count  only. 

Rule  absolute. 


851 


1845. 


Bearup 
and  AnotlMT 

9. 
PSACOCK. 


Kfwwks,  on  the  following  day,  moved  for  a  rule  nisi  to 
set  aside  the  award,  on  the  ground  that  the  arbitrator  had 
not  disposed  of  all  the  issues,  and  also  for  misconduct  on 
the  part  of  the  arbitrator. 

Per  Curiam. — The  defendant  may  take  a  rule  on  the 
last  ground ;  but  as  to  the  first,  there  is  no  foundation  for 
a  rule.  The  parties  have  referred  the  matters  in  difference 
in  the  cause ;  but,  until  plea  pleaded,  we  cannot  tell  what 
the  issues  are.  The  defendant  may  not  have  disputed  more 
than  one  portion  of  the  plaintifis'  claim,  and  may  have  let 
judgment  go  by  default  as  to  the  rest.  Is  there  any 
authority  that  an  arbitrator  must  decide  upon  each  count 
where  there  is  no  plea? 

Knowks  was  not  aware  of  any  such  authority ;  whereupon 


The  Court  refused  the  rule. 


Rule  refused. 


I  I  I  2 
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' — V ' 

I  Earl  of  Stamford  v.  Dunbar. 

On  a  feined  I  ETIS  was  a  feigned  issae  under  the  46th  section  of  tlie 

tbeTitbe  Tithe  Commutation  Act  (6  & 7  Wm. 4, c.  7 1).  The  question 

22™JJ^^  was  as  to  the  existence  of  a  certain  modus  in  the  parish  of 

eetifol  pvt J  Marshfield,  in  the  county  of  Leicester.     A  verdict  was 

If  to  be  allowed  . 

ooits,  anleM  found  for  the  plaintiff,  liberty  being  reserved  for  the  de* 
cntitied  Urn-  fcndaut  to  move  to  enter  a  nonsuiL  A  rule  nisi  was  granted, 
condocTOT*  ^"^  ^^^  argument,  discharged,  the  Court  being  of  opinion 
otiierwiie.  that  the  assistant  tithe  commissioner  was  wrong,  in  point  ct 
law,  in  his  decision  in  granting  the  issue. 

Cowling  had  obtained  a  rule  nisi  to  allow  the  plaintiff 
his  costs,  under  the  46th  section  of  the  6  &  7  Wm.  4,  c  71, 
which  (after  enabling  any  person  who  shall  be  dissatisfied 
with  the  decision  of  the  commissioners,  or  assistant  com- 
missioner to  try  an  issue  at  law,  or  take  the  opinion  of  a  Court 
of  law  on  a  case  to  be  stated),  provides  '*  that  the  costs  of 
every  such  action,  or  of  stating  such  case,  and  obtaining 
a  decision  thereon,  shall  be  in  the  discretion  of  the  Court 
in  or  by  which  the  same  shall  be  decided." 

Whitehurst  shewed  cause.  This  is  not  a  case  in  which 
the  Court  will  exercise  the  discretion  vested  in  them  by 
the  statute.  The  trial  was  caused  by  the  erroneous 
judgment  of  the  assistant  commissioner  on  a  point  of  law, 
and  the  Court  will,  therefore,  be  governed  by  the  law  in 
analogous  instances.  The  8  &  9  Wm.  3,  c.  11,  s.  2,  gives 
costs  on  a  writ  of  error  when  the  judgment  is  affirmed,  or 
the  writ  of  error  discontinued,  or  the  plaintiff  nonsuited; 
but  none  are  allowed  when  the  judgment  is  reversed, 
because,  in  such  a  case,  it  is  the  Court  which  has  committed 
an  error.  So  here  the  assistant  commissioner  must  be 
considered  in  the  light  of  a  Judge,  and  as  the  proceedings 
have  been  occasioned  by  his  mistake,  the  plaintiff  can  have 
no  redress. 
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Cowling^  in  support  of  the  rule,  mentioned  a  case  of  1845. 

Mackintosh  v.  Hamilton  (a),  and  also  another  case  in  the  ^^T^ 

Court  of  Queen's  Bench,  in  which  the  successful  party  had  Stamfoed 

been  awarded  his  costs,  although  the  action  was,  in  part,  Ddnbae. 
occasioned  by  a  mistake  of  the  commissioner. 

Pollock,  C.  B. — ^Neither  of  those  cases  determine  the 
question  as  to  allowing  costs  where  the  issue  has  arisen 
fiK)m  the  erroneous  judgment  of  the  commissioner  on  a 
point  of  law.  But  the  rule  which  we  are  dbposed  to  lay 
down  is  this,  that  the  successful  party  shall  have  his  costs, 
unless  he  has  disentided  himself  to  them  by  misconduct  or 
otherwise. 

Parke,  B. — The  right  to  costs  depends  upon  the  practice 
of  the  Courts,  which  is  by  no  means  uniform.  Some 
tribunals  afford  the  party  an  indemnity  for  the  costs  in- 
curred in  each  Court.  That  is  so  in  appeals  from  the  East 
Indies,  and  it  seems  to  proceed  on  the  principle  that  a  man 
ought  to  be  indemnified  for  all  the  cost  which  he  may  have 
been  put  to  in  establishing  his  right,  or  resbting  a  wrongful 
claim. 

Rule  absolute. 

(a)  Easter  Term,  not  yet  reported. 


VllETELLT  r.  WiCKOFP. 

1  HE  defendant,  in  this  case,  was  arrested  by  virtue  of  a  Where  a  de- 
Judge's  order,  made  under  the  1  &  2  Vict.  c.  110.     He  arrest  under  a 
afterwards  paid  a  sum  of  money  into  Court  in  lieu  of  special  a^jf^ted  "a  ^'^ 
bail     The  writ  of  summons,  which  had  been  sued  out  on  ?""  ®^"?»«7 

in  Ilea  of  bail 

the  26th  of  August,  had  expired,  never  having  been  served  under  the 
on  the  defendant    A  rule  nisi  having  been  obtained  to  c.7i,and'  ' 
enter  an  appearance  for  the  defendant;  Sm^Mhad 

expired 
without  senrice  on  the  defendant*  the  Court  refused  to  allow  the  plaintiff  to  enter  an  appearance 
for  the  defendant. 


854  CASES  OK  POINTS  OF   PRACTICE,   EXCH. 

1845.  Carrie  shewed  cause.     The  writ  of  summons  is  of  no 

-V ' 

ViZETELLY 


^^     "^  avail ;  it  not  having  been  served  within  four  months  from 


WicKorp. 


> 


the  date  thereof,  as  required  by  the  2  Wm.  4,  c.  39,  so  that 
there  is  no  process  to  warrant  the  appearance.  The  defect 
is  not  mended  by  the  capias,  or  the  proceedings  under  it, 
as  they  are  altogether  collateral  to  the  suit  That  is 
evident  from  the  fiflh  section  of  the  1  &  2  Vict  c  110, 
which  enacts,  *'  that  any  such  special  order  may  be  made, 
and  the  defendant  arrested  in  pursuance  thereof,  at  any 
time  afber  the  commencement  of  such  acdon,  and  bef<»e 
final  judgment  shall  have  been  obtained  therein ;  and  that 
a  defendant  in  custody  upon  any  such  arrest,  and  not  pre- 
viously served  with  a.  copy  of  the  writ  of  summons,  may 
be  lawfully  served  therewith."  If  the  arrest  was  equivalent 
to  service  of  the  writ  of  summons,  the  latter  part  of  the 
section  would  be  unnecessary. 

The  Court  called  on 

Peteradorff  to  support  the  rule.  Assuming  that  an  arrest, 
under  the  1  &  2  Vict  c.  110,  is  a  proceeding  collateral  to 
the  action,  still  the  payment  of  money  into  (>om*t  in  lieu 
of  bail,  gives  the  Court  full  power  to  grant  this  application. 
The  43  Geo.  3,  c.  46,  s.  2,  enables  persons  arrested  on 
mesne  process,  in  lieu  of  bail  to  the  sheriff,  to  deposit  with 
the  sheriff  the  sum  indorsed  on  the  writ,  together  with 
ten  pounds  for  costs.  And  the  7  &  8  Geo.  4,  c  71,  enacts, 
'^  that  in  all  cases  in  which  any  defendant  shall  have  been 
discharged  from  arrest  upon  making  such  deposit,"  &c.,  '^and 
the  sum  so  deposited  shall  have  been  paid  into  Court,  it  shall 
be  lawful  for  such  defendant,  instead  of  putting  in  and  per- 
fecting special  bail  in  the  action,  according  to  the  course  and 
practice  of  the  Court,  to  allow  the  sum  so  deposited  with  the 
sheriff,  and  by  him  paid  into  Court  as  aforesaid,  together 
with  the  additional  sum  of  lOZ.  to  be  paid  into  Court  by  such 
defendant  as  a  further  security  for  the  costs  of  the  action, 
to  remain  in  the  Court  to  abide  the  event  of  the  suit ;  and 
in  all  cases  where  any  defendant  shall  have  been  arrested 


^ V ' 

ViZETELLY 


WiCKOFF. 
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and  shall  have  given  bail  to  the  sheriff^  or  shall  have  been  1845. 
arrested  and  remain  in  custody^  it  shall  be  lawful  for  such 
last  mentioned  defendant,  instead  of  putting  in  and  per-  "'"i. 
fecting  special  bail,  to  deposit  and  pay  into  the  said  Court, 
the  sum  indorsed  upon  the  writ,"  &&,  ^^and  the  further 
sum  of  2QL  as  a  security  for  the  costs  of  the  action,  there  to 
remain  to  abide  the  event  of  the  suit ;  and,  thereupon,  the 
said  defendant  may,  and  he  is  hereby  required  to  enter  a 
common  appearance,  or  file  common  bail  in  the  action, 
within  such  time  as  he  would  have  been  required  to  have 
put  in  and  perfected  special  bail  in  the  action,  according 
to  the  course  of  the  said  Court,  or  in  default  thereof,  the 
plaintiff  in  the  action  is  hereby  empowered  to  enter  such 
common  appearance,  or  file  common  bail  for  the  said  de- 
fendant, and  the  cause  may  proceed  as  if  the  defendant 
had  put  in  and  perfected  special  bait"  The  payment  of 
money  into  Court  being  equivalent  to  putting  in  and  per- 
fecting special  bail,  the  Court  has  fiiU  power  over  the  cause, 
notwithstanding  the  writ  of  summons  has  not  been  served. 

Pabke,  B. — The  capias  under  the  1  &  2  Vict  c.  110,  and 
subsequent  proceedings  thereon,  are  only  collateral  to,  and 
independent  of,  the  process  in  the  cause ;  therefore  the  pay- 
ment of  money  into  Court  in  lieu  of  bail,  is  no  waiver  of 
the  want  of  service  of  the  writ  The  rule  must  be  dis- 
charged. 

Pollock,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 
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On  an  arbi- 
tration,  the 
plaintiff  ten- 
dered in  evi- 
dence certain 
books  con- 
taininff  entries 
made  Dj  him- 
lelf,  which 
being  objected 
to  at  inad- 
missible, the 
arbitrator 
tUtedthat 
the  same  strict- 
ness was  not 
required  as  on 
a  trial  at  nisi 
prius,and 
received  the 
books  in 
evidence : 
J7eU,no 
ground  for 
setting  aside 
the  award  for 
misconduct  on 
the  part  of  the 
arbitrator. 


Hagoeb  r.  Bakeb. 

A  RULE  had  been  obtained,  calling  on  the  pUdntiflF  to 
shew  cause  why  the  award  made  in  this  cause,  should  not 
be  set  aside  on  the  ground  of  misconduct  in  the  arbitrator, 
in  knowingly  receiving  evidence  on  behalf  of  the  plaintiff, 
which  was  inadmissible.  It  appeared,  fix>m  the  affidavits, 
that  the  plaintiff,  in  support  of  his  case,  produced,  in  evi- 
dence before  the  arbitrator,  certain  books,  which  contained 
entries  made  by  the  plaintiff  himself,  and,  also,  by  one 
Carrington,  from  hb  dictation  and  from  that  of  his  servants ; 
and  that  (carrington,  of  his  own  knowledge,  knew  nothing 
of  the  transactions  so  entered.  It  was  objected,  on  the 
part  of  the  defendant,  that  these  books  were  not  evidence 
for  the  plaintiff;  but  the  arbitrator  stated  that  the  same 
strictness  as  to  evidence  was  not  required  on  an  arbitration, 
as  at  a  trial  at  Nisi  Prius ;  and  that  though  the  books  were 
not  admissible  in  evidence,  yet  he  had  authority  to  receive 
them,  and  should  do  so.  The  books  were  accordingly 
put  in. 


Byles^  Serjt.  {Birch  with  him),  shewed  cause.  There  is 
no  ground  for  setting  aside  the  award.  The  arbitrator  may 
have  entertained  a  mistaken  view  of  his  authority ;  but  it  is 
not  suggested  that  he  acted  corruptly,  and  with  the  in- 
tention of  favouring  the  plaintifis.  Besides,  the  affidavits 
only  state  that  the  arbitrator  received  the  books,  and  it  does 
not  appear  that  he  attached  any  weight  to  the  evidence,  or 
came  to  a  conclusion  in  consequence  of  it.  (lie 
then  stopped  by  the  Court). 


was 


Butt  and  Hawkins,  in  support  of  the  rule.  This  is  not 
a  mere  error  in  judgment,  which,  it  is  admitted,  would  be 
no  ground  for  setting  aside  the  award ;  but  it  is  wilful  mis- 
conduct in  the  arbitrator,  who  persisted  in  receiving  inad- 
missible evidence  after  it  was  objected  to.     In  re  HaU  and 
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Hinds  (a)  is  an  authority  to  shew  that  under  such  circum- 
stances, the  Court  have  power  to  interfere. 

Pollock,  C.  B. — The  rule  must  be  dischaiiged.  In  re 
Hall  and  Hinds,  is  certainly  not  reconcileable  with  previous 
decisions,  and  it  seems  to  me  that  it  can  only  be  supported 
on  the  ground  that  the  arbitrators  had  not  done  what  they 
intended  to  do.  The  general  rule  is,  that  if  an  arbitrator 
makes  a  mistake  in  law,  which  is  not  apparent  on  the  face 
of  the  award,  the  party  injured  has  no  redress.  The  same 
rule  applies  to  a  mistake  in  fact,  and  if  the  award  is  good 
upon  the  iace  of  it,  the  Court  will  not  inquire  into  the 
merits.  In  this  case,  it  does  not  appear  that  the  arbitrator 
founded  his  judgment  upon  the  entries  in  these  books,  and 
he  may  have  examined  them  merely  for  the  purpose  of 
informing  his  conscience  without  any  intention  of  acting 
upon  them. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  of  In  re 
Han  and  Hinds  has  gone  quite  far  enough.  That  case  was 
considered  by  this  Court  in  Phillips  v.  Evans  (&),  and  we 
refused  to  carry  it  further.  Besides,  there  is  nothing  to 
shew  that  the  arbitrator  acted  upon  the  entries  in  question. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

(a)  2  M.  &  G.  847 ;  S.  C.  (b)  12  M.  &  W.  309 ;  S.  C. 
3  Scott,  N.  R.  250.  wUe,  vol.  1,  p.  463. 
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1845. 
'-^^ ' 

Langston  v.  Wetherall. 
(^Caram  Alderson,  B.) 

OnanappUca-  JLN  this  case  an  application  had  been  made  to  Mol/e,  B., 

SfendaSr  to*    to  hold  the  defendant  to  bail  under  the  1  &  2  Vict  c  110. 

^J^«  P|^°-  The  learned  Judge  thought  the  affidavit  in  support  of  the 

affidavits  made  application  insufficient,  and  adjourned  the  summons,  in 

Court  in  an      order  that  the  plaintiff  might  produce  a  further  affidavit 

tS^sMne"**^    On  the  hearing  of  the  summons  on  a  subsequent  day,  the 

defnidant         plaintiff  produced  an  affidavit  which  had  shortly  before  been 

a  different        made  use  of  by  a  difierent  plaintiff  on  a  similar  application 

^  against  the  same  defendant,  in  the  Court  of  Common  Pleas. 

This  latter  affidavit  was  entitled  '^  In  the  Common  Pleas — 

Revell  V.  Wetherall.^    The  learned  Judge  having  made  the 

order  thereon,  a  summons  was  taken  out  before  him  to 

rescind  that  order,  on  the  ground  that  tlie  affidavit  made  in 

the  Common  Pleas  was  improperly  received.  The  summons 

having  been  dismissed, 

Udall  obtained   a  rule   nisi   to   rescind   the    order   of 
Rolfe,  B.,  by  reason  of  the  above  objection. 

Ham  appeared  to  shew  cause,  but  the  Court  called  on 

Udall  to  support  the  rule.  The  affidavit  being  entitled 
in  another  Court,  and  made  in  a  cause  at  the  suit  of  a 
different  plaintiff,  was  inadmissible,  and  ought  not  to  have 
been  received  by  the  learned  Judge.  The  rule  of  Hilary 
Term,  2  Wm.  4,  r.  4,  declares,  "  that  an  affidavit  sworn 
before  a  Judge  of  any  of  the  Courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer,  shall  be  received  in  the 
Court  to  which  such  Judge  belongs,  though  not  entitled  of 
that  Court,  but  not  in  any  other  Court,  unless  entitled  of 
the  Court  in  which  it  is  to  be  used."     Here  the  affidavit  is 
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sworn  before  a  Judge  of  the  Court  of  Common  Pleas,  and       1845. 


9. 

Wetheball. 


is  entitled  in  that  Court     Besides  the  facts  contained  in     langston 
the  affidavit,  might  be  perfectly  true  at  the  time  it  was 
sworn,  though  not  so  at  the  time  the  affidavit  was  used  in 
this  Court 

Alderson,  B. — ^The  true  test  as  to  the  admissibility  of 
this  affidavit,  is  to  see  whether  peijury  could  be  assigned 
upon  it  Assuming  the  allegations  to  have  been  false  at 
the  time  the  affidavit  was  made,  there  is  no  doubt  perjury 
could  be  assigned  upon  it ;  and  for  that  purpose  it  would 
only  be  necessary  to  state  that  the  peijury  was  committed  in 
the  cause  in  the  Common  Pleas,  instead  of  in  the  cause  in 
this  Court  As  to  the  objection  that  the  facts  stated  in  the 
affidavit  might  not  be  true  at  the  time  it  was  used  in  this 
Court,  the  same  objection  might  be  raised  against  any 
affidavit  which  is  used  a  month  after  it  was  sworn.  I 
entertain  no  doubt  that  the  affidavit  was  properly  received, 
but  I  will  consult  the  other  Judges. 

Cur.  adv.  vult. 

On  a  subsequent  day, 

Alderson,  B.,  said,  I  have  consulted  the  other  Judges 
of  this  Court,  and  they  are  unanimously  of  opinion  that  the 
affidavit  was  properly  received.  The  rule  will,  therefore, 
be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


ROBSON  V.  LuSCOBfBE. 

A  SSUMPSIT  by  payee  against  maker  of  a  promissory  To  an  action 

on  a  promissory 
note.  note,  the 

Plea,  that  the  plaintiflF  caused,  and  procured  and  in-  pj^^cdthat 

duced  the  defendant  to  make,  and  the  defendant  did  make  to  made  the 

note  through, 
and  by  moans 
of  tho  fraud,  covin,  and  misrepresentation  of  the  plaintiff.     Replication,  that  defendant  did  not 
make  the  note  through  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff:  Held  bad  on 
special  demurrer.     Sanble,  that  the  plea  was  bad,  for  not  stating  the  circumstances  of  the  fraud 
or  misrepresentation. 
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1845.  the  said  promissory  note  through  and  by  means  of  the 
fraudi  covin,  and  misrepresentation  of  the  plaintiff  and 
others  in  collusion  with  him. 

Replication,  that  defendant  did  not  make  the  said  pro- 
missory note  through  and  by  means  of  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff,  &c. 

Special  demurrer,  on  the  ground  that  the  replication 
should  have  alleged  that  the  note  was  not  made  by  fraud, 
covin,  or  misrepresentation. 

Martiriy  in  support  of  the  demurrer.  The  replication  is 
bad ;  the  traverse  should  have  been  in  the  diqunctive,  and 
not  in  the  conjunctive,  1  Chit.  Plead,  p.  615,  6^  ed. 
[Parkey  B. — The  traverse  is  bad,  because  it  renders  it  in- 
cumbent on  the  defendant  to  prove  the  whole  all^ation; 
whereas  the  defendant  would  be  entitled  to  succeed  if  the 
note  were  made  either  by  covin  or  misrepresentation.  The 
question  is,  whether  the  plea  is  good  on  general  demurrer. 
Should  not  the  circumstances  of  the  fraud  or  misrepresenta- 
tion be  fully  stated  ?]  The  plea  is  in  accordance  with  the 
form  in  general  use,  and  from  the  observations  of  Lord 
Ellenborotyhy  in  Hill  v.  Montagu  (a),  it  would  seem  to  be 
sufficient 

Pabke,  B. — The  reason  assigned  in  9  Co.  p.  110,  and 
Flotoden,  p.  54,  b,  for  not  alleging  the  circumstances,  is, 
"  because  covin  is  secret,  whereof  by  intendment,  another 
man  cannot  have  knowledge.*^  I  have  very  strong  doubts 
whether  such  a  plea  would  be  good  on  special  demurrer  on 
account  of  the  word  misrepresentation ;  unless  it  were  a 
fraudulent  misrepresentation,  it  would  afford  no  defence. 
But  as  the  replication  is  bad,  the  plaintiff  had  better  amend 
on  the  usual  terms. 

Kennedy,  for  the  plaintiff,  consented  to  amend. 

Amendment  accordingly. 
(a)  2  M.  &  S.  37S. 
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Steele  v.  Harmer,  Benham  and  Layton. 

x^SSUMPSIT  by  indorsee  against  acceptors  of  a  bill  of  In  an  action 
exchange  drawn  by  one  Wood.  againrtaoT 

The  defendants,  Benham  and  Layton,  being  under  terms  ^"^^^^^"^ 


of  pleading  issuably,  pleaded  (amongst  others)  the  following  *!»«  defendanti, 

-  who  were 

pieas.  under  terms  to 

That  after  the  defendants  had  accepted  the  said  bill,  and  5^^?*^^' 

before  it  came  due,  and  before  it  was  indorsed  to  the  plaintiff,  ^°°f!J 

to  wit,  on,  &c.,  the  said  William  Wood  waived  the  accept-  following 

ance  of  the  said  bill,  and  exonerated  and  discharged  the  after  accept- 

defendants  from  the  same,  and  from  the  payment  of  the  J^foJjJ^dorM- 

said  bill ;  of  all  which  premises  the  plaintiff,  before  and  at  »ent,  the 

the  said  time  of  the  said  indorsement  of  the  said  bill  to  the  theacoeotanoe, 

plaintiff,  had  notice  and  knowledge.    Verification.  JJ^^  defenSSti 

That  after  the  making  and  accepting  of  the  said  bill,  and  ^™  paj^ent 

before  it  came  due,  to  wit,  on,  &c.,  the  same  was  delivered,  which  the 

so  accepted  by  the  defendants,  to  W.  Wood,  and  that  after  notice, 

the  said  bill  was  so  accepted  and  delivered,  and  while  the  ^^^\^^ 

said  W.  Wood  was  the  holder  and  payee  thereo£  and  before  accepted  and 

*    •'  .  delivered  to 

it  became  due,  to  wit,  on,  &c.,  the  said  W.  Wood  indorsed  the  drawer,  he 

the  bill  to  J.  Harmer  (the  other  acceptor)  and  then  delivered  ^  of  the 

it,  so  indorsed,  to  J.  Harmer,  with  the  intention  of  divest-  ^^^l^^l^ 

ing  himself,  and  thereby  did  divest  himself  of  all  rights,  and  that  such 

title,  &c.  in  the  bill,  and  of  the  right  of  suing  thereon,  vMu^MdeliTered 

when  the  same  should  become  due,  and  of  indorsing  the  Ji^^ofidT" 

same  again:  that  when  the  bill  was  so  indorsed  to  Harmer,  ?^^  ^*^® 

it  was  indorsed  for  a  good  and  valuable  consideration  then      Held,  that 

paid  to  Wood ;  that  Harmer  continued  to  be,  and  was  the  -fJoMe^h^ 

holder  and  possessor  of,  and  the  person  entitled  to,  the  said 

bill  always,  from  the  time  of  the  indorsement  thereof  by 

Wood,  until  the  bill  was  afterwards,  to  vnt,  on,  &c.,  delivered 

by  Harmer  to  the  plaintiff;  that  the  indorsement  in  the 

declaration  mentioned  consisted  merely  of  the  said  last 

mentioned  delivery  by  Harmer  to  the  plaintiff,  and  that  the 
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' V ' 

Steele 

V. 

Harmer 
and  Others. 


bill  was  never  indorsed  by  Wood  otherwise  than  as  in  this 
plea  mentioned ;  and  that  before  and  at  the  time  when  the 
said  bill  was  delivered  to  the  plaintiff  by  Harmer,  the  plain- 
tiff had  notice  of  all  the  facts,  &c.  in  this  plea  mentioned. 
The  plaintiff  having  signed  judgment  on  the  ground  that 
the  pleas  were  not  issuable ; 

Jetvis  obtained  a  rule  nisi,  to  set  aside  the  judgment  for 
irregularity,  against  which 

Martin  shewed  cause.  The  pleas  afford  no  answer  to 
the  action,  but  raise  perfectly  immaterial  issues.  As  to  the 
first,  the  waiver  of  the  acceptance  by  the  drawer  does  not 
defeat  the  right  of  the  indorsee  to  enforce  payment.  The 
acceptor  of  a  bill  of  exchange  contracts  to  pay  any  person 
who  is  the  holder  of  the  bill  at  the  time  it  becomes  due. 
The  obligation  thus  imposed  cannot  be  dischai^ged  unless 
by  payment,  accord  and  satisfaction,  or  by  release.  The 
second  plea  is  also  non  issuable.  It  attempts  to  set  up  as 
an  answer  the  delivery  of  the  bill  by  the  drawer  to  one  of 
the  acceptors.  But  that  circumstance  is  immaterial,  inas- 
much as  the  bill  was  indorsed  to  the  plaintiff  before  it 
became  due,  and  there  is  nothing  to  shew  that  he  is  not  a 
holder  for  value. 


Jervis,  in  support  of  the  rule.  The  first  plea  is  good. 
The  liability  of  an  acceptor,  though  complete,  may  be  dis- 
charged by  an  express  renunciation  of  his  claim  upon  the 
part  of  the  holder;  Bj/ks  on  Bilk  of  Exchange^  147.  The 
plea  shews,  that  before  the  indorsement  to  the  plaintiff, 
the  drawer  waived  the  acceptance,  and,  consequently,  the 
liability  of  the  defendant  was  discharged.  The  second  plea 
is  also  good.  The  delivery  of  the  bill  to  one  of  the  ac- 
ceptors was  equivalent  to  a  payment  by  all,  and  the  right 
of  action  being  extinguished  before  indorsement,  the  plain- 
tiff could  not  acquire  any  title  to  sue  on  the  bill.  It  b  clear 
that  the  holder  of  a  bill  of  exchange  may  discharge  the 
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liability  of  the  acceptor  by  parol;  Stevehsv.  Thachtr{a)\        1845. 
HTtatley  v.  Tricker  (J).     If  the  payee  and  holder  of  a  pro-       g^J^ 
missory  note  appoints  the  maker  his  executor,  the  debt  is  *• 

dischaiged,  and  no  action  can  be  maintained  on  the  note  and  Othen. 
even  by  a  person  to  whom  the  executor  has  indorsed; 
Freakley  v.  Fox{c).  In  this  case  the  same  consequence 
will  follow  from  the  delivery  of  the  bill  to  the  acceptor. 
This  is  not  the  case  of  a  mere  suspension  of  the  remedy  as 
in  Richards  v.  Richards  {d)y  but  an  absolute  extinguishment 
of  the  debt     At  all  events,  the  question  is  &irly  arguable. 

Per  Curiam. — We  think  the  judgment  ought  to  be  set 
aside  without  costs.  An  issuable  plea  has  been  defined  as 
one  on  which  the  parties  may  dispose  of  the  merits  of  the 
case  either  upon  the  law  or  fact.  It  is  true  that  a  plea  may  ^ 
ultimately  turn  out  to  be  bad,  but  it  is  not  therefore  non 
issuable,  for  in  that  case  there  could  be  no  issuable  plea, 
unless  it  were  also  a  good  plea.  In  this  case  there  is 
sufficient  to  warrant  us  in  setting  aside  the  judgment 

Rule  absolute,  without  costs. 

(a)  Peake'8  N.  P.  C.  187.  4  M.  &  R.  18. 

(b)  1  Campb.  35.  (cQ  2  B.  &  Ad.  447. 

(c)  9  B.  &  C.  130;  See  S.  C. 


Leaf  v.  Topham  and  Another. 


{Coram  Parke,  B.,  sitting  alone.) 

1^  ASE  for  the  infringement  of  a  patent,  of  which  the  in  an  action 
plaintiflf  was  assignee.  The  patent,  which  had  been  granted  fnli^mSit 
to  one  J.  V.  Dei^rand,  was  for  **  a  certain  method  of  weaving  jj  *^^j^^,f 

elastic  fabrics.**  objection  were, 

firtt;  that 
tbe  patentee 

did  not,  by  tbe  specification,  suflBciently  describe  the  nature  of  the  invention ;  secondly,  that  he 

bad  not  caused  any  specification  suflBciently  describing  the  nature  of  the  iuTention  to  be  enrolled : 

Held,  that  tbe  last  objection  was  not  suflSciently  precise. 


TOFHAM 
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1845.  The  defendant  pleaded  (amongst  other  pleas)  aixtUj: 

^"J^^j^  that  the  said  J.  V.  Desgrand  did  not,  by  the  said  specifica- 
tion and  instmment  in  writing,  under  his  hand  and  seal,  in 
the  declaration  mentioned,  particularly  describe  and  ascer- 
tain the  nature  of  the  said  supposed  invention.  Serenthlj; 
that  the  said  J.  V.  Dc^rand  did  not,  within  six  calendar 
months  next,  and  immediately  after  the  date  of  the  said 
supposed  letters  patent,  cause  any  instmment  in  writing 
under  his  hand  and  seal,  particularly  describing  the  nature 
of  the  said  invention,  to  be  enrolled  in  Chancery. 

The  defendant  delivered  with  his  pleas,  under  the  5  &  6 
Wm.  4,  c  83,  s.  5,  the  following  (amongst  other)  notices  of 
objections. 

That  the  said  J.  V.  Desgrand  did  not,  by  the  said  sped* 
fication,  particularly  and  sufficiently  describe  and  ascertain 
the  nature  of  the  said  supposed  invention,  and  in  what 
manner  the  said  supposed  invention  was  and  is  to  be 
performed. 

That  the  said  J.  V.  Desgrand  has  not  caused  any  speci- 
fication or  instrument  in  writing  under  his  hand  and  seal, 
particularly  and  sufficiently  describing  and  ascertaining  the 
nature  of  the  said  supposed  invention,  and  in  what  manner 
the  same  was  and  is  to  be  performed,  to  be  duly  enrolled  in 
the  High  Court  of  Chancery, 

Bouill  had  obtained  a  rule,  calling  on  the  defisndant  to 
shew  cause  why  he  should  not  deliver  fiuther  and  better 
particulars  of  his  objections,  or  why  the  notice  of  objections 
already  given  should  not  be  amended. 

Hindmarsh  shewed  cause.  The  notices  of  objections  are 
sufficiently  precise.  The  only  question  arises  upon  the  lart» 
and  the  plaintiff  will  perhaps  rely  on  Jones  v.  Berber  (a) ; 
but  that  case  has  in  effect  been  overruled  by  the  Court  of 

(a)  5  M.  &  G.  208;  See  S.  C.  6  Scott,  N.  R.  208. 
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Common  Pleas  in  Bentley  v.  Keighley  (a).     In  Heath  \.  1 845. 

Unwin  (b),  the  notices  of  objection  were  as  general  as  the  ^^^^ 

present,  but  they  were  held  good.  To  require  more,  would  »• 

be  to  compel  the  defendant  to  set  out  his  evidence.  and  Another. 

Bovilly  in  support  of  the  rule,  was  not  called  upon. 

Parke,  B. — The  last  objection  is  obscure  and  uncertain. 
It  may  mean  either  that  no  specification  whatever  has  been 
inrolled;  or  that,  though  a  specification  has  in  fact  been 
inrolled,  it  is  defective,  in  not  suflSciently  describing  the 
nature  of  the  invention.  It  certainly  is  not  necessary  that 
the  objections  should  set  out  evidence ;  but  they  ought  to  be 
more  specific  than  this  one.  The  notices  of  objection  were 
required  by  the  Legislature  at  the  time  the  general  issue 
was  the  usual  plea;  and  were,  no  doubt,  intended  to  stand 
in  the  place  of  a  special  plea.  The  defendant  had  better 
amend  his  last  objection.  The  rule  will  be  absolute,  the 
costs  to  be  costs  in  the  cause. 

Rule  absolute. 

(a)  Ante,  vol.  1,  p.  944. 

(b)  2  Dowl.  N.  S.  482 ;  See  S.  C.  10  M.  &  W.  684. 


Evans  v.  The  Dublin  and  Drogheda  Railway 
Company. 

On  the  12th  of  December,  1844,  the  plaintiflFsued  out  of  A  «^*"*«. 

this  Court  9  writ  of  summons  in  an  action  of  debt,  directed  a  company  for 

to   "  The  Dublin   and  Drogheda  Railway  Company,  a  roUwI^in 

director  of  which  company,  to  wit,  Peter  Eckersley,  is  J^^J^^jj^^ 

resident  in  the   city  of  Westminster,   in   the  county  of  personal  ser- 
-»«••  t  11  *•      ^       t  1  1  •  11      vice  of  process 

Middlesex.      On  the  same  day  the  wnt  was  personally  upon  the  derk 

served  in  London  on  Eckersley,  who  immediately  placed  OTlealSigthe 

same  at  tne 
o£Bce  of  the  company,  or  of  a  secretary  or  clerk,  or  deliTering  the  same  to  an  inmate  at  such 
office,  or  at  the  last  or  usual  place  of  abode  of  the  secretary  or  clerk,  or  in  case  the  same 
respectively  should  not  be  found  or  known,  then  personal  service  upon  any  agent  or  officer  of  the 
company,  "or  on  any  one  director  of  the  company,**  &c^  "should  be  deemed  good  and  sufficient 
service  :**  Heid,  that  personal  service  of  a  writ  of  sammons  upon  a  director  in  Bngkmd  was  null 
and  void. 

VOL.   II.  K   K   K  D.   &   L. 
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it  in  the  hands  of  his  soliciton!,  Messrs.  Palmer  n 
Nettleship^  with  instmctions  to  take  such  steps  oolj  i 
should  be  absolutely  necessary.  On  the  14th  of  Decembc 
Messrs.  Palmer  and  Nettleship  gave  notice  to  the  plaintifl 
solicitors,  Messrs.  Sharpe,  Field  and  Jackson,  that  coons 
had  advised  that  the  service  of  the  writ  c£  summons  was  bx 
not  being  in  accordance  with  the  provisions  of  the  statat 
incorporating  the  company  (6  &  7  Wm.  4,  c  cxxxii 
Nevertheless,  the  plaintiff's  solicitorsy  on  the  20th  < 
January,  entered  an  appearance  for  the  defendants  accord 
ing  to  the  statute;  and,  on  the  22nd  of  January,  obtdiie 
from  AldersoHf  B.,  an  order  to  allow  the  plaintiff  *'  to  affix 
copy  and  notice  of  declaration  in  the  oflSce  of  the  Excheqoe 
of  Pleas,  and  also  to  leave  a  true  copy  thereof  at  the  offio 
of  Messrs.  Palmer  and  Nettleship,  and  that  the  same  b 
deemed  good  and  sufficient  notice  of  such  declaration  t 
the  defendants.''  The  declaration  and  notice  were  servec 
accordingly,  and  on  the  23rd  of  January,  Messrs.  Palme 
and  Nettleship  forwarded  them  to  the  solicitors  of  th 
company  in  Dublm.  On  the  11th  of  February,  the  plaintii 
signed  judgment ;  whereupon  Messrs.  Palmer  and  Nettle 
ship  applied  on  behalf  of  the  company  to  a  Judge  a 
Chambers,  to  set  aside  the  judgment  for  irregularity;  aix 
the  following  order  was  made  by  IVatty  B. 

*'  On  hearing  counsel,  &c.,  and  reading,  &c.,  I  do  order  tha 
on  payment  of  costs  within  five  days,  the  judgment  signei 
herein  be  set  aside,  the  defendants  pleading  issuably  withii 
ten  days ;  and  that  in  default  of  payment  of  the  said  cost 
within  the  time  aforesaid,  the  defendants' application  to  se 
aside  the  judgment  be  dischaiged,  with  costs  to  be  paid  b; 
the  defendants  to  the  plaintiff,  or  to  Messrs.  Shaipe  &  Co 
their  attorneys." 

This  order  having  been  drawn  up  and  served ; 


■> 


Peacock  obtained  a  rule  nisi  to  set  aside  the  jodgmen 
and  all  subsequent  proceedings.  The  affidavits  in  sappo 
of  the  application  stated  that  the  cause  of  action  (if  air 
arose  in  Ireland ;  and  also  that  the  office  of  the  DaUin  ao 
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Drogheda  Railway  Company,  ever  since  its  incorporation, 
had  been  and  was  at  No.  22,  Marlborough  Street,  Dublin, 
in  the  kingdom  of  Ireland ;  and  that  the  deponents  believed 
this  to  be  well  known  to  the  plaintiff,  and  well  known 
generally:  that  the  company  never  had  any  secretary, 
office,  clerk,  or  place  of  business  in  England,  nor  any 
director  there  representing  or  acting  for  the  company. 
The  affidavits  on  the  other  side  denied  that  the  cause  of 
action  arose  in  Ireland. 


1845. 

^ V ' 

Evans 

o. 

The 

DUBLIN 

and 

Drogheda 

Railway 

Company. 


Cromptan  shewed  cause.  First,  there  has  been  a  good 
service  of  the  writ  of  summons.  The  184th  section  of  the 
6  &  7  Wm.  4,  c.  cxxziL  enactSi  '^  that  in  all  cases  in  which 
it  may  be  necessary  for  any  person  or  corporation  to  serve 
any  summons  or  demand,  or  any  notice,  or  any  writ  or 
other  proceeding  at  law  or  in  equi^,upon  the  said  company, 
personal  service  thereof  upon  a  secretary  or  clerk  of  the 
said  company,  or  leaving  the  same  at  the  office  of  the  said 
company,  or  of  a  secretary  or  clerk,  or  delivering  the  same 
to  some  inmate  at  such  office  of  the  company,  or  at  the 
last  or  usual  place  of  abode  of  such  secretary  or  clerk,  or 
in  case  the  same  respectively  shall  not  be  found  or  known, 
then  personal  service  thereof  upon  any  other  agent  of  or 
officer  employed  by  the  said  company,  or  on  any  one 
director  of  the  said  company,  or  delivering  the  same  to 
some  inmate  of  the  last  or  usual  place  of  abode  of  such 
agent  or  officer  or  director,  shall  be  deemed  good  and 
sufficient  service  of  the  same  respectively  on  the  company." 
That  section  allows  a  director  of  the  company  to  be  served 
anywhere,  and  its  meaning  is,  that  where  process  can  be 
served,  such  service  shall  be  deemed  good  service.  [PcUock^ 
C.  B. — Suppose  one  of  the  directors  was  in  Bengal,  would 
service  on  him  there  be  good  service?  Parker  B. — ^You 
have  no  right  to  serve  a  director  at  all,  unless  you  have 
made  every  effort  to  serve  the  secretary  or  clerk  of  the 
company.]  The  defendants  submit  to  the  jurisdiction  of 
the  Court  by  appearing  here.  [PoUock^  C.  B. — They  come 
now  because  you  have  a  judgment  against  them  upon 
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which  you  may  bring  an  action  in  Ireland ;  but  if  an  action 
were  brought  on  this  judgment,  it  might  be  treated  as  a 
nullity  (a).]  The  company  had  notice  of  the  service  of  the 
writ  and  declaration.  [Pollock,  C.  B. — But  they  protested 
against  the  proceedings,  and  you  had  no  right  to  go  on.] 
At  all  events,  the  application  is  too  late,  for  it  appears  that 
the  company  had  cogniiance  of  the  irregularity  on  the 
23rd  of  January ;  Archbold's  Practice,  104:7, 7  thed.  IPollock, 
C.  B. — Where  a  writ  has  been  served  on  one  person 
instead  of  another,  and  the  plaintiff  proceeds  to  judgment, 
is  there  any  case  to  shew  that  there  is  a  limit  to  the  time 
for  applying  to  set  aside  the  judgment?]  The  party  must 
shew  that  it  did  not  come  to  his  knowledge  before. 
[Rolfe,  B. — Is  there  any  instance  in  which  a  service  in  this 
country  on  the  brother  of  a  defendant  who  is  abroad,  has 
been  deemed  good  service ;  simply  because  the  party  abroad 
has  had  perfect  knowledge  of  what  has  been  going  on? 
The  statute  says,  that  service  shall  be  effected  on  the 
secretary  or  clerk,  &a ;  therefore  the  irregular  service  here 
can  only  be  made  good  by  supposing  it  a  service  in  Ireland. 
Parke,  B. — The  defendants  being  a  corporation,  there  must 
be  some  agent  to  act  for  the  corporate  body,  and  the  statute 
speaks  of  those  persons  as  resident  in  Ireland ;  therefore^ 
for  the  purpose  of  service  of  process,  it  is  the  same  as  if  the 
company  were  an  Irishman  residing  in  Dublin^  who  was 
served,  and  who  is  not  amenable  to  the  Courts  at  West- 
minster until  he  comes  within  their  jurisdiction.  Suppose, 
then,  the  case  of  an  Irishman  living  in  Dublin,  and  the 
service  on  a  person  in  England,  who  had  no  authority  to 
bind  him,  would  it  not  be  competent  for  him  to  come  and 
move  to  set  it  aside?] 

Peacock  was  not  called  upon  to  support  the  rule. 

Pollock,  C,  B. — Under  this  act  of  Parliament  there 
cannot  be  a  good  service  on  a  director  in  England.  The 
r^e  must  be  absolute,  without  costs. 

Rule  absolute. 

(a)  See  Fersfwon  v.  Makon,  11  A.  &  E.  179 ;  See  S.  C.  3  P.  &  D.  UZ. 
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Fisher  t;.  Gibbon, 
MJEBT  by  payee  against  maker  of  a  promissory  note^with  To  an  action 

CD  a 
8orv  1 
defen 


a  count  on  an  account  stated.  gorv  not""he 

Plea:  that  after  the  31st  of  October,  next  ensuing  the  pfe^^^^at 


making  and  passing  of  a  certain  act  of  Parliament  made  ^^r  tho  5  &  6 
and  passed  in  a  session  of  Parliament,  held  in  the  fifth  and  came  into 
sixth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  b^,^the"* 
intituled,  "An  Act  for  the  Relief  of  Insolvent  Debtors,"  and  ^  *  «  Vict, 

c.  96,  a  petition 
before  the  making  and  passing  of  another  act  of  Parliament,  for  protection 

&c.  (7  &  8  Vict  c.  96,)  for  the  amendment  of  the  former  wJ^by'him' 
act,  and  before  the  commencement  of  this  suit,  to  wit,  on,  ^nd  a^fimd*^' 
&c.,  a  petition  for  protection  from  process  was   by  the  order  for  pro- 
defendant  duly  presented,  according  to  the  provisions  of  distribution 
the  first  mentioned  act :  that  upon  and  in  the  matter  of  ^mmiMioner 
the  said  petition,  afterwards  and  before  the  commencement  ^^i'"^^ 
of  this  suit,  and  before  the  making  and  passing  of  the  that  the  debts 
7  &  8  Vict  c.  96,  to  wit,  on,  &c.,  a  final  order  for  protection  tion  were  coni 
and  distribution  was  made  by  M.  B.  Bere,  Esq.,  a  com-  Jh^fiiin^  ^7* 
missioner  duly  authorized  in  that  behalf.     And  the  de-  *!!?  P*!'"i^° '• 

•^  Ifelft  bad, 

fendant  further  saith,  that  the  said  debts  in  the  several  on  special 
counts  of  the  declaration  mentioned,  were  respectively    ®™""®''* 
contracted  before  the  date  of  the  filing  of  the  said  petition. 
Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea  did 
not  contain  any  allegation  of  the  day  or  year  when  the 
debts  were  contracted:  that  it  did  not  appear  with  sufficient 
certainty  firom  the  plea  that  the  petition  contained  such 
matters  as  were  required  by  the  statute :  nor  that  the  order 
was  made  before  the  passing  of  the  second  act :  nor  whether 
the  petition  was  presented  to  the  Court  of  Bankruptcy  in 
London,  or  to  a  commissioner  of  bankruptcy  in  the  country : 
nor  that  the  final  order  was  made  for  the  protection  of  the 
person,  and  the  distribution  of  the  estate  and  efiects  of  the 
defendant;  or  that  the  final  order  at  all  concerned  the 


V 
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1S45.       defendant  or  his  personal  estate  or  effects:  nor  that  the 

commissioner  was  duly  anthorized  to  make  the  said  final 

»•  order :  nor  whether  at  the  time  of  presenting  the  petition 

GiBBoy.         Ill  1  •■_    i_ 

the  defendant  was  or  was  not  a  trader:  nor  whether  or  not 

he  owed  debts  amoonting  in  the  whole  to  less  than  300L : 

nor  whether  or  not  the  defendant  had  complied  with  the 

other  provisions  of  the  first  statute,  whidi  are   therebj 

rendered  necessarr  to  be  complied  with,  in  order  to  enable 

him  to  present  the  said  petition:  that  the  plem  £d  not 

express  whether  it  was  pleaded,  or  whether  the  defendant 

intended  to  rely  on  it  as  being  pleaded,  under  and  by  virtue 

of  the  statute  in  the  plea  first  mentioned. 

Pcuhley  appeared  to  support  the  demurrer,  but  the  Court 
called  on 

Corrie,  to  support  the  plea.  The  plea  is  firamed  under 
the  10th  section  of  the  5  &  6  Vict  a  116,  which  provides 
and  enacts,  *^  that  if  any  suit  or  action  is  brought  agunst  any 
petitioner,  for  or  in  respect  of  any  debt  contracted  befive 
the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  suit  or  action  that  such  petition  vras  duly 
presented,  and  a  final  order  for  protection  and  distribution 
made  by  a  commissioner  duly  authorized,  whereof  the 
production  of  the  order  signed  by  the  commissioner,  with 
proof  of  his  handwriting,  shall  be  sufficient  evidence." 
The  language  of  that  section  is  nearly  identical  with  that 
of  the  126th  section  of  the  Bankrupt  Act  (6  Geo.  4,  c  16), 
which  enacts,  ^  that  any  bankrupt  who  shall,  after  hb 
certificate  shall  have  been  allowed,  be  arrested,  or  have  any 
action  brought  against  him  for  any  debt,  claim  or  demand 
hereby  made  proveable  under  the  commission  against  such 
bankrupt,  shall  be  discharged  upon  common  bail,  and  may 
plead  in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  this  act  and  the  special 
matter  in  evidence,  and  such  bankrupt's  certificate,  and  the 
allowance  thereof  shall  be  sufficient  evidence  of  the  trading, 
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bankruptcy,  commission  and  other  proceedings  precedent        1845. 
to  the  obtaining  such  certificate,"  &c.  Fisher 


Platt,  B. — That  section  gives  a  general  form  of  plea. 

Pollock,  C.  B. — You  may  have  liberty  to  amend,  on 
the  usual  terms. 

Pashkjf  referred  to  I^af  v.  Robson  (a). 

Amendment  accordingly. 

(fi)  Ante^  p.  646. 


9. 
GiBfiOK. 


Turner  v.  Lamb. 

C/OVENANT  by  lessor  against  lessee  for  not  repairing.    SemUe,  in 
The  declaration  stated,  that  by  a  certain  indenture  made   non  repair, 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of  ihoulriu^*''*'* 
the  other  part  (profert),  the  plaintiff,  for  the  considerations  *^^.*J"?  ^'°' 
therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let  prembeswcro 
unto  the  defendant,  his  executors,  &c.,  a  certain  messuage, 
tenements,  and  premises,  with  the  appurtenances,  more 
particularly  mentioned  and  described  in  the  said  indenture. 
It  then  set  out  the  covenant   to  repair,  and   assigned 
breaches. 

Special  demurrer,  on  the  ground  that  it  did  not  appear 
for  what  term  the  premises  were  demised. 

Pearson^  in  support  of  the  demurrer.  It  ought  to  appear 
by  the  declaration  what  is  the  length  of  the  term  demised. 
That  may  not  be  necessary  in  an  action  for  non-payment 
of  rent ;  but  it  is  in  an  action  for  dilapidations,  since  the 
jury  cannot  otherwise  assess  the  damage.  The  precedent 
in  the  case  of  Thursby  v.  Plant  (a),  sets  out  both  the  term 

(a)  1  Wms.  Saund.  230,  b. 
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1843.       and  the  parcels.  This  declaration  is  not  suflBcientlj  certain 

^^^rvi^Kiif    -^A*y  V.  Harries  (a).    [Plarke,  B. — ^The  qaestion  is,  whethe 

.  ^'  there  is  any  difference  in  the  measare  of  damages,  if  tb 

tenant  held  for  one  year,  or  for  a  thousand  years:  if  so,  th 

declaration  ought  to  be  more  particular.      In    Vhwm  i 

Campion  {b\  which  was  an  action  by  the  heir  on  the  demis 

of  his  ancestor,  the  breach  assigned  was,  that  on  the  Ist  o 

April,  and  for  ten  years  before  then,  the  premises  were  oa 

of  repair;  and  Lord  Holt  says,  "If  the  premises  were  on 

of  repair  in  the  time  of  the  ancestor,  and  continued  so  ii 

the  time  of  the  heir,  it  is  a  damage  to  the  heir,  and  th 

jury  give  as  much  in  damages  as  will  put  the  premises  i 

repair;  but  hereby  no  damages  are  given  in  respect  of  tfa 

length  of  time  they  continued  in  decay ;  but  in  respect  c 

what  it  will  cost  at  the  time  of  the  action  brought  to  pc 

the  premises  in  repair ;  therefore  *  per  decern  annos,'  wi 

frivolous."]     The  allegation  that  a  lessor  is  possessed  & 

the  remainder  of  a  certain  term  of  years,  is  material  an 

traversable ;  Carvick  v.  Blagrave  (c).     He  also  cited  0»p 

V.  Blick  {d) ;  Ireland  v.  Johnson  (e). 

Offky  contra.  The  declaration  is  according  to  the  ]hi 
cedents  in  2  Chit  Plead.  393,  7th  ed.,  and  the  diiectioi 
given  in  the  note  of  Mr.  Serjt.  Williams  to  the  case  < 
Thursby  v.  Plant.  It  is  clear  that  it  is  not  necessary  in  i 
cases  to  set  out  the  extent  of  the  term.  [^Parke,  R — N 
only  where  the  quantum  of  damage  depends  upon  tl 
length  of  the  term.  Alderson,  B. — Where  a  person  h 
demised  premises,  the  damages  by  non-repair  may  be  vei 
different  if  the  reversion  comes  to  him  in  six  months^  or 
nine  hundred  years.     Lord  Holt's  doctrine  would  start 

(a)  5   Dowl.  742 ;   See  S.  C.  4  Moore,  303. 

12  M.  &  W.  673.  (rf)  2  a  B.  915  ;  Sees,  a  3 

{b)  Sa]k.  141.     See,  however,  &  D.  295. 

a  very  different  report  of  the  same  (e)  1  Bing.  N.  C.  162 ;  See  S. 

case  in  2  Ld.  Raym.  1125.  4  M.  &  Scott,  706. 

(c)  1  B.  &  B.  531 ;  See  S.  C. 
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any  person  to  whom  the  proposition  was  put.]     Suppose       1845. 

the  declaration  had  alleged  that  the  plaintiff  demised  for  a      tubner 

certain  term,  to  wit,  twenty-one  years,  and  it  appeared  at 

the  trial  that  the  demise  was  for  seven  years,  would  that  be 

a  variance  ?     [Alderson,  B. — That  is  the  whole  question : 

if  the  allegation  were  material,  there  would  be  a  variance. 

Parke,  B. — The  jury  ought  to  see,  on  the  face  of  the  record, 

what  it  is  they  are  to  give  damages  for.     J£  what  I  have 

cited  from  the  judgment  of  Lord  Holt  be  correct,  it  seems 

to  follow  that  the  damages  must  in  all  cases  be  the  same  : 

but  there  must  surely  be  some  difference  between  a  term  of 

one  year  and  ten  years ;  between  an  estate  for  life  and  an 

estate  for  years.     I  do  not  mean  to  give  any  decided 

judgment  on  the  case,  but  only  to  say  that  it  is  worthy  of 

consideration ;  the  parties  had  better  amend.] 

Pearson  consented  to  withdraw  the  demurrer  and  plead, 
and  Offle  to  amend,  by  stating  the  term. 


Thomas  v.  Hin>soK. 

vy  ASE  against  the  keeper  of  the  Queen's  prison  for  an  A  defendant 

escape.    The  declaration  stated  (in  the  usual  form)  that  the  foMlw  da- 

plaintiff,  having  recovered  judgment  in  this  Court  against  ^^^^^^red 

one  Thomas  Foulkes,  in  an  action  for  an  assault  and  false  in  «>  action  of 

,  ,  -  ,  J    anatdt  and 

impnsonment,  with  150/.  3^.  7a.  damages  and  costs,  sued  /aUe  impriKm- 

out  a  writ  of  fieri  facias,  under  which  he  obtained  only  JJ^^'^tho 

5L  Ss. :  that  he  afterwards  sued  out  a  writ  of  capias  ad  ^^  ^^^ 

Bankruptcy 

satisfaciendum  for  the  residue  of  his  damages  and  costs,  under  the 
under  which  ca.  sa.  Foulkes  was  taken  by  the  sheriff  of  c.  116,  and 
Middlesex ;  and  having  been  afterwards,  on  the  8th  of  July,  ^^  ^'^ 

commissioner 
made  an  order  for  hia  discham.     In  an  action  against  the  keeper  of  the  Queen's  prison  for  an 
escape :  Heldt  that  whether  this  was  or  was  not  a  debt  from  which  the  commissioner  had  power 
to  discharge  the  prisoner ;  the  gaoler  was  not  liable  for  an  escape,  inasmuch  as  he  acted  in 
obedience  to  the  order  of  a  Judge  in  a  matter  over  which  he  had  jurisdiction. 

Semble,  that  a  commissioner  of  bankruptcy  has  no  power  under  the  5  &  6  Vict,  c  1 16»  and 
7  &  8  Vict  C.96,  to  order  the  discharge  of  a  person  in  enttody  for  damages  recofered  in  actions 
of  tort 


Thomas 

V. 

HuoeoK. 
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1845.  1844,  brought  up  by  habeas  corpus,  was  n^plarly  com- 
mitted by  Gumey^  B.,  to  the  Queen's  prison,  in  execution 
for  the  residue  of  the  sum  of  150/.  3<.  Id.  The  declaration 
then  averred,  that  the  defendant  being  keeper  of  the  said 
prison,  received  the  said  Foulkes,  and  had  him  in  custody 
on  the  said  commitment,  and  afterwards  wrongfully  suffered 
him  to  escape. 

The  defendant  pleaded,  that  Foulkes,  after  his  said 
commitment  in  execution,  to  wit,  on,  &c.,  presented  his 
petition  to  the  Court  of  Bankruptcy,  praying  relief  under 
the  5  &  6  Vict,  c  116,  and  7  &  8  Vict  c  96,  with  a 
schedule  of  his  debts  annexed  to  the  petition,  such  schedule 
including  the  sum  due  to  the  plaintiff:  that  at  the  time  of 
presenting  the  said  petition,  Foulkes  was  not,  nor  ever  had 
been,  a  trader;  and  that  he  was  at  the  time  a  prisoner,  in 
execution  on  a  judgment  obtained  by  one  Richard  Croft, 
for  a  debt  of  2002. ;  that  after  the  petition  was  presented, 
John  Evans,  one  of  the  commissioners  of  the  Court  of 
Bankruptcy,  gave  the  petitioner  an  interim  order  of  pro- 
tection ;  and  afterwards,  and  while  Foulkes  was  in  defend- 
ant's custody,  namely,  on  the  1st  of  October,  1844,  made 
an  order  on  defendant  to  discharge  Foulkes,  in  obedience 
to  which  order  defendant  discharged  him.  The  plea  then 
averred  that  the  defendant  had  no  notice  of  the  nature  of 
the  plaintiff's  action,  save  as  it  appeared  from  the  habeas 
corpus  under  which  Foulkes  was  brought  up  before  Gwmeyy 
B.,  and  the  sheriff's  return ;  by  which  latter  document  the 
sheriff  stated  that  he  had  Foulkes  in  custody  under  a  writ 
of  ca.  sa.,  to  satisfy  the  plaintiff  a  sum  of  146/.  6«.,  residue 
of  15021  3^.  Id.  damages  in  the  said  writ  mentioned.  Quae 
est  eadem,  &a     Verification. 

General  demurrer  and  joinder. 

Martin,  in  support  of  the  demurrer.  The  plea  affords 
no  answer  to  the  action,  inasmuch  as  Foulkes  was  in 
custody  for  the  damages  recovered  in  an  action  of  assault 
and  fiilse  imprisonment     In  such  a  case  the  commissioner 
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had  no  jurisdiction  to  make  the  interim  order  under  which 
Foulkes  was  released  from  prison.  The  5  &  6  Vict  c.  116, 
8.  1  (a),  enables  any  person  not  being  a  trader,  or  being  a 
trader  and  owing  less  than  300£,  to  present  a  petition  to 
the  Court  of  Bankruptcy,  stating  the  debts  owing  by  and 
to  him ;  and  thereupon  the  commissioner  to  whom  the  same 


1845. 


(a)  Sect,  1  enacts,  "  that  if  any 
person  not  being  a  trader  within 
the  meaninf(  of  the  statates  now 
in  force  relating  to  bankrupts,  or 
if  any  person  being  such  trader, 
but  owing  debts  amounting  in  the 
whole  to  less  than  three  hundred 
pounds,  shall  give  notice,  accord- 
ing to  the  schedule  to  this  act 
annexed,  to  one-fourth  in  number 
and  value  of  his  creditors,  and 
shall  cause  the  same  notice  to  be 
inserted  twice  in  the  London 
Gazette,  and  twice  in  some  news- 
paper circulating  within  the 
county  wherein  he  resides,  he 
may  present  a  petition  for  pro- 
tection from  process  to  the  Court 
of  Bankruptcy,  if  he  has  resided 
twelve  calendar  months  in  Lon- 
don or  within  the  London  dis- 
trict, or  to  the  commissioner  of 
bankrupt  in  the  country  within 
whose  district  he  may  have  re- 
sided twelve  calendar  months, 
which  petition  shall  have  annexed 
to  it  a  full  and  true  schedule  of 
bis  debts,  with  the  names  of  his 
creditors,  and  the  dates  of  con- 
tracting the  debts,  severally,  the 
nature  of  the  debt,  and  the  se- 
curity Cif  any)  given  for  the  same, 
and  also  of  the  nature  and  amount 
of  his  property,  and  of  the  debts 
owing  to  him,  with  their  dates,  and 
the  names  of  his  debtors,  and  the 
nature  of  the  securities  (if  any) 
which  he  may  have  for  such  debts, 
and  which  petition  shall  also  set 


forth  any  proposal  which  he  may 
have  to  tnake  for  the  payment,  in 
whole  or  in  part,  of  his  debts ;  and 
it  shall  thereupon  be  lawful  for 
the  judge  or  commissioner  of  the 
Court  of  Bankruptcy  to  whom, 
by  any  order  of  the  Court,  as 
herein- after  provided,  the  same 
shall  be  referred,  or  for  the  com- 
missioner in  the  country  to  whom 
the  petition  shall  be  presented, 
to  give,  upon  the  filing  of  such 
petition,  a  protection  to  the  pe- 
titioner from  all  process  whatever, 
either  against  his  person  or  his 
property  of  every  description, 
which  protection  shall  continue 
in  force,  and  all  process  be  stayed, 
until  the  appearance  of  the  pe- 
titioner in  Court,  as  herein-after 
provided;  and  upon  the  presen- 
tation of  any  such  petition  all 
the  estate  and  effects  of  the  pe« 
titioner  shall  forthwith  become 
vested  in  the  official  assignee 
who  shall  be  nominated  by  the 
commissioners  acting  in  the  mat- 
ter of  the  said  petition;  and  such 
official  assignee  shall  and  may 
forthwith  take  possession  of  so 
much  thereof  as  can  be  reasonably 
obtained  and  possessed  without 
suit ;  and  the  said  official  assignee 
shall  hold  and  stand  possessed 
of  the  same  in  like  manner  as 
official  assignees  hold  and  pos- 
sess estates  and  effects  under 
and  by  virtue  of  the  statute  re- 
lating to  bankrupts." 


Hudson. 
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1845.  shall  be  referred,  may  grant  the  petitioner  a  protection 
*^;^j^^g  from  all  process  whatever,  either  against  his  person  or  his 
property,  which  protection  continues  in  force  until  the 
appearance  of  the  petitioner  in  Court  for  examination.  It 
having  been  decided  that  the  5  ft  G  Vict,  c  116,  did  not 
apply  to  persons  in  custody;  Culpepper  v.  Jay  (a)\  the 
7  &  8  Vict,  c  96,  extended  its  provisions  to  persons  in 
execution  for  debts.  The  sixth  section  of  that  statute 
declares  and  enacts,  **  that  any  prisoner  in  execution  upon 
any  judgment  obtained  in  any  action  for  the  recoveiy 
of  any  debt,  either  not  being  a  trader  within  the  meaning 
of  the  statutes  relating  to  bankrupts,  or  being  a  trader 
within  the  meaning  of  the  said  statutes  owing  debts 
amounting  on  the  whole  to  less  than  three  hundred  pounds, 
may  be  a  petitioner  for  protection  from  process ;  and  every 
such  petitioner  to  whom  an  interim  order  for  protection 
shall  have  been  given  shall  not  only  be  protected  ftom 
process,  as  provided  by  the  said  recited  act,  but  also  from 
being  detained  in  prison  in  execution  upon  any  judgment 
obtained  in  any  action  for  the  recovery  of  any  debt  men> 
tioned  in  his  schedule ;  and  if  any  such  petitioner,  being  a 
prisoner  in  execution,  shall  be  detained  in  prison  in  exe- 
cution upon  any  such  judgment,  it  shall  be  lawful  for  the 
commissioner  to  order  any  officer  who  shall  have  such 
petitioner  in  custody  by  virtue  of  such  execution  to  dis- 
charge such  petitioner  out  of  custody  as  to  such  execution, 
without  exacting  any  fee,  and  such  officer  shall  hereby  be 
indemnified  for  so  doing;  and  no  sheriff,  gaoler,  or  other 
person  whatsoever  shall  be  liable  to  any  action  as  for  the 
escape  of  any  such  prisoner  by  reason  of  such  his  discharge ; 
and  such  petitioner  so  discharged  shall  be  protected  by  his 
interim  order  from  all  process  for  such  time  as  the  com- 
missioner shall  by  such  interim  order  or  any  renewal 
thereof  think  fit  to  appoint,  until  the  making  of  the  final 
order  for  protection,  in  the  same  manner  as  if  such  peti- 
tioner had  not  been  a  prisoner  in  execution:  provided 
(a)  4  a  B.  172;  See  S.  C.  3  G.  &  O.  619. 
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always,  that  after  the  time  allowed  by  any  such  interim 
order  or  any  renewal  thereof  (as  the  case  may  be)  shall 
have  elapsed  such  petitioner  shall  not  by  such  discharge 
be  protected  from  being  again  taken  in  execution  upon 
such  judgment,  but  such  judgment  shall  remain  in  full 
force  and  effect  notwithstanding  such  dischaige."  That 
this  section  does  not  include  a  case  like  the  present,  but 
is  confined  to  executions  on  judgments  for  debts,  is 
evident  from  the  22nd,  23rd,  and  24th  sections  (a).    The 


1845. 


Thomaa 

9. 

Hudson. 


(a)  Sect.  22.  "That  the  final 
order  to  be  made  under  the  pro- 
visions of  the  said  act  as  amended 
by  this  act  shall  protect  the  per- 
son of  the  petitioner  from  being 
taken  or  detained  under  any  pro- 
cess whatever  in  the  cases  herein- 
after mentioned ;  (that  is  to  say), 
from  all  process  in  respect  of  ^e 
several  debts  and  sums  of  money 
due  or  claimed  to  be  dae  at  the 
time  of  filing  the  petition  from 
such  petitioner  to  the  several 
persons  named  in  his  schedule 
as  creditors,  or  as  claiming  to  be 
creditors  for  the  same  respec- 
tively, or  for  which  such  persons 
shall  have  given  credit  to  such 
petitioner  before  the  time  of  filing 
such  petition,  and  which  were 
not  then  payable,  or  in  respect  of 
the  claims  of  any  other  persons 
not  known  to  such  petitioner  at 
the  time  of  making  the  final 
order,  who  may  be  indorsees  or 
holders  of  any  negotiable  secu- 
rities set  forth  in  such  schedule : 
provided  always,  that  every  such 
final  order  may  be  made  without 
specifying  therein  any  such  debt 
or  debts,  or  sum  or  sums  of 
money,  or  claims  as  aforesaid,  or 
naming  therein  any  such  creditor 
or  creditors  as  aforesaid,  a^d  such 


final  order  shall  be  in  the  form 
specified  in  schedale  (A.  No.  3)." 

Sect.  23.  <*  That  if  any  such 
petitioner,  being  a  prisoner  in 
execution  at  the  time  of  filing 
his  petition,  shall  be  detained  in 
prison  for  any  debt  or  claim  in 
respect  of  which  he  is  protected 
from  process  by  his  final  order, 
it  shall  be  lawful  for  the  commis- 
sioner to  order  any  officer  who 
shall  have  such  petitioner  in  cus- 
tody by  virtue  of  such  execution 
to  discharge  such  petitioner  with- 
out exacting  any  fee;  and  such 
officer  shall  be  hereby  indenmified 
for  so  doing." 

Sect.  24.  "  That  if  on  the  day 
for  the  first  examination  of  the 
petitioner,  or  at  any  adjournment 
thereof,  it  shall  appear  to  the 
commissioner  that  the  debts  of 
the  petitioner,  or  any  of  them, 
were  contracted  by  any  manner 
of  fraud  or  breach  of  trust,  or  by 
any  prosecution  whereby  he  had 
been  convicted  of  any  ofience,  or 
without  having  at  the  time  a 
reasonable  or  probable  expecta- 
tion of  being  able  to  f)ay  such 
debt  or  debts,  or  that  such  debts, 
or  any  of  them  were  contracted 
by  reason  of  any  judgment  in 
any  proceeding  for  breach  of  the 
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anthorities  establish,  that  a  gaoler  who  allows  a  prisoner  to 
go  at  large  in  obedience  to  an  order  for  that  purpose,  is 
not  protected,  unless  the  Court  had  jurisdiction  to  make 
the  order.  In  Colston  v.  Ros${a\  which  was  an  actioo 
against  the  sherifis  of  York  for  an  escape,  the  defendants 
pleaded  that  they  let  the  prisoner  at  large  by  reason  of  a 
writ  of  privilege  awarded  by  the  council  of  York ;  and  the 
plaintiff  thereupon  demurred,  because  they  did  not  allege 
the  authori^  of  the  council.  The  Court  held  that  '*  the 
bar  was  not  good,  and  that  the  sherifia,  although  they  let 
him  at  large  by  colour  of  the  writ  of  privilege,  yet  the  writ 
not  being  a  good  warrant,  they  are  responsible  to  the 
plaintiff;  for  they,  at  their  peril,  are  to  take  heed  what 
warrant  they  had  to  let  him  out  of  custody."  There  is  an 
anonymous  case  (i)  in  which,  in  an  action  of  debt  for  2fML 
on  bond,  conditioned  to  pay  lOOil,  the  defendant  was 
committed  to  the  marshal  for  want  of  bail,  and  he 
applied  to  the  justices  of  the  peace  of  Surrey,  and  pro- 
cured a  discharge  under  the  then  act  for  the  Relief  of 
Insolvent  Debtors  (r).  The  plaintiff  obtained  an  escape 
warrant,  upon  which  the  defendant  was  taken  up,  and. 


revenue  laws,  or  in  any  action  for 
breach  of  promise  of  marriage, 
seduction,  criminal  conversation, 
Ubel,  slander,  assault,  battery, 
malicious  arrest,  malicious  suing 
out  a  fiat  of  bankruptcy,  or  ma- 
licious trespass,  or  that  the  pe- 
titioner has  parted  with  any  of 
his  property  since  the  presenting 
of  his  petition,  the  commissioner 
shall  not  be  authorized  in  any 
such  case  to  name  any  day  for 
making  such  final  order,  or  to 
renew  such  interim  order ;  and  in 
every  such  case  wherein  any  such 
petitioner  shall  have  been  a  pri- 
soner in  execution,  and  discharged 
out  of  custody  by  order  of  the 
commissioner  under  the  provision 


herein  in  that  behalf  contained, 
such  petitioner  shall  be  remanded 
by  an  order  of  the  commissioner 
to  his  former  custody;  but  if 
none  of  the  matters  aforesaid  shall 
so  appear,  and  the  commissioner 
shall  be  satisfied  that  the  pe- 
titioner has  made  a  full  discovery 
of  his  estate,  effects,  debts  and 
credits,  it  shall  then  be  lawful  for 
the  commissioner  to  cause  notice 
to  be  given  that  on  a  certain  day, 
to  be  named  therein,  he  will  pro- 
ceed to  make  such  final  order, 
unless  cause  be  shown  to  the 
contrary." 

(a)  Cro  Elis.  893. 

(6)  1  Salk.  273. 

(c)  2  &  3  Aon.  c.  16. 


Hudson. 
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upon  a  motion  to  be  dischai^d^  the  Court  held  this  was  1845. 
an  escape;  for  being  a  prisoner  both  indebted  and  also  ^^^JJ^JJT^ 
charged  in  above  10021  debt  and  damages,  the  justices  had  ^  »• 
no  authority  for  what  thej  did;  and^  therefore,  the  dis- 
charge was  illegal  and  void.  Brown  v.  Comptmi  (a)  is  in 
point:  there  justices  were  authorized  by  the  37  Geo.  3^ 
c.  112y  under  certain  circumstances  to  dischaige  insolvents 
'^at  the  first  or  second  general  quarter  session  or  general 
session  held  after  the  passing  of  the  act,  or  at  some  adjourn- 
ment thereo£"  The  justices  discharged  an  insolvent  at  an 
adjournment  of  a  session  holden  before  the  act  passed ;  and 
the  Court  decided  that  the  officer  was  not  justified  in 
obeying  the  order  of  session;  and  that  the  sheriff  was 
answerable  in  damages  to  the  plaintiff,  at  whose  suit  the 
insolvent  was  in  custody,  for  the  act  of  the  gaoler  in  dis- 
charging the  insolvent.  Grose,  J.,  in  delivering  judgment 
there  says,  **  I  take  it  to  be  a  clear  proposition  that  if  a 
Court,  not  having  jurisdiction,  order  an  officer  to  do  an 
act,  and  the  officer  obey  the  order,  he  is  not  justified. 
I  confess  I  was  surprised  when  the  case  fi*om  1  Lard 
Raymond  was  cited ;  (  Orby  v.  Hales)  (b)  because,  if  it  were 
law,  it  would  overturn  the  Marshalsea  case,  (c)  and  all  the 
other  authorities  on  the  subject."  Saffery  v.  Jones  (d)  will 
perhaps  be  cited  on  the  other  side,  but  the  81st  section  of 
the  Insolvent  Act  (7  Geo.  4,  c.  57)  upon  which  that  case 
arose,  indemnified  the  gaoler  for  any  thing  done  by  him  in 
obedience  to  any  order  of  the  Court  Savory  v.  Chapman  (e) 
shews  that  a  gaoler  is  bound  to  see  that  he  h&s  lawful 
authority  for  the  discharge  of  a  prik>ner.  It  is  not  enough 
that  the  commissioners  had  a  general  jurisdiction,  bot  there 
must  also  be  a  jurisdiction  in  the  particular  case ;  Mitclkett 
V.  Forster(f).  If  that  does  not  exist,  the  gaoler  is  not 
justified  in  acting  under  the  order.     In  this  case,  it  is  dear 

(a)  8  T.  R.  424.  (e)  11  A.  &  £.  829;  See  S.  C. 

(b)  1  Ld.  Raym.  3.  3  P.  &  D.  604 ;  8  Dowl.  656. 

(c)  10  Rep.  68.  (/)  12  A.  &  £.  472 ;  See  S.  C. 
id)  2B.&  Adi  598.  4  P.  &  D.  150. 
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that  he  had  notice  of  the  want  of  authority  in  the  comniisf 
sioner;  for  the  plea  states  that  he  had  no  notice  of  the 
nature  of  the  plaintiff's  cause  of  action,  except  as  it 
appeared  from  the  habeas  corpus  cum  caussu  A  person 
who  has  notice  of  the  existence  of  a  judgment,  has  notice 
of  its  contents.     He  referred  to  Jackson  v.  Rowe  {a\ 

W.  H.  fFatsoHf  contra.     The  defendant  is  protected  bj 
the  7  &  8  Vict.  c.  96,  s.  6.     The  commissioner  had  a 
general  jurisdiction ;  and,  although  in  this  particular  case 
he  may  have  made  an  erroneous  order,  the  defendant  is 
not  responsible  for  acting  under  it  Since  the  1  &  2  Wm.  4, 
c.  56,  the  Court  of  Bankruptcy  is  a  Court  of  record;  and 
a  commissioner  of  that  Court  has,  in  respect  of  matters 
within  his  jurisdiction,  the  same  powers  and  privileges  as  a 
Judge  of  a  Court  of  record.     All  doubt  on  that  subject  is 
removed  by  the  5  &  6  Wm.  4,  c.  29,  s.  25.     Suppose  a 
party  comes  before  a  commissioner,  and  there   is   some 
question  whether  the  case  is  one  over  which  he  has  juris- 
diction, but  he  nevertheless  adjudicates  upon  it ;  would  not 
all  persons  acting   under  his  order  be  protected  by  it? 
[Aldersan^  B. — That  would  depend  upon  whether  he  had 
jurisdiction   to  make  the  order;   he  cannot  give  himself 
jurisdiction  by  making  the  order.]     If  the  order  is  good 
upon  the  face  of  it,  the  gaoler  is  not  bound  to  inquire 
whether  the  commissioner  had  authority  to  make  it.     The 
general  rule  is,  that  an  officer  must  look  to  the  writ,  and 
not  to  the  judgment;  and  though  the  judgment  does  not 
warrant  the  writ,  he  may  justify  under  it   In  this  case,  the 
gaoler  could  have  no  knowledge  of  the  nature  of  the  action ; 
for  the  roll  was  not  carried  in,  and  it  would  not  appear 
from  the  writ  that  the  action  was  for  an  assault  The  gaoler 
would  be  liable  in  trespass,  if  he  were  to  keep  a  prisoner  in 
custody  until  he  had  informed  himself  as  to  whether  the 
judgment  was  recovered  in  an  action  for  a  debt.  It  must  be 
left  to  the  discretion  of  the  Court  to  determine  what 
(a)  2  Sim.  k  Stu.  472. 
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are  within  its  jurisdiction.     The  argument  on  the  other       1^45. 
side  must  go  to  this  extent,  that   if  after  a  trader  was      Thomas 
discharged  upon  an  interim  order,  it  should  turn  out  that  ^' 

his  debts  exceeded  300/.,  the  gaoler  would  be  responsible 
for  having  obeyed  the  order.  Supposing  this  Court  put  an 
erroneous  construction  on  an  act  of  Parliament,  would  not 
the  officers  of  the  Court  be  bound  to  obey  it?  Or,  if  a 
ca.  sa*  issued  without  a  judgment  to  support  it,  would  not 
the  sheriff  be  justified  in  acting  under  it  ?  [Aldenon,  B. — 
He  would  be  justified,  because  the  Court  has  jurisdiction 
to  issue  a  ca.  sa.]  The  24th  section  of  the  7  &  8  Vict.  c.  96, 
shews  that  it  is  the  commissioner  who  is  to  determine 
whether  or  not  the  action  is  for  a  debt :  that  section  enacts, 
that  '^if  on  the  day  for  the  first  examination  of  the 
petitioner,  or  at  any  adjournment  thereof,  it  shall  appear 
to  the  commissioner  that  the  debts  of  the  petitioner,  or 
any  of  them,  were  contracted  by  any  manner  of  fraud  or 
breach  of  trust,  or  by  any  prosecution  whereby  he  had  been 
convicted  of  any  offence,  or  without  having  at  the  time  a 
reasonable  or  probable  expectation  of  being  able  to  pay 
such  debt  or  debts,  or  that  such  debts,  or  any  of  them,  were 
contracted  by  reason  of  any  judgment  in  any  proceeding 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach 
of  promise  of  marriage,  seduction,  criminal  conversation, 
libel,  slander,  assault,  battery,  malicious  arrest,  malicious 
suing  out  a  Bat  of  bankruptcy,  or  malicious  trespass,  or 
that  the  petitioner  has  parted  with  any  of  his  property 
since  the  presenting  of  his  petition,  the  commissioner  shall 
not  be  authorized  in  any  such  case  to  name  any  day  for 
making  such  final  order,  or  to  renew  such  interim  order ; 
and  in  every  such  case  wherein  any  such  petitioner  shall 
have  been  a  prisoner  in  execution,  and  discharged  out  of 
custody  by  order  of  the  commissioner  under  the  provision 
herein  in  that  behalf  contained,  such  petitioner  shall  be 
remanded  by  an  order  of  the  commissioner  to  his  former 
custody;  but  if  none  of  the  matters  aforesaid  shall  so 
appear,  and  the  commissioner  shall  be  satisfied  that  the 

VOL.  IL  L   L   L  D.   &   L. 
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1845.        petitioner  has  made  a  foil  discovery  of  his  estate,  effecta, 
*^;jJ^j][]J^     debts,  and  credits,  it  shall  then  be  lawful  for  the  commis- 
^'  sioner  to  cause  notice  to  be  given  that  on  a  certain  day,  to 

be  named  therein,  he  will  proceed  to  make  such  6nal  order, 
unless  cause  be  shown  to  the  contrary.^  It  is  evident,  from 
that  section,  that  the  commissioner  has  jurisdiction  to  make 
an  interim  order  in  all  cases;  and  if  it  should  afterwards 
appear  that  the  prisoner  was  in  custody  by  reason  of  any 
of  the  causes  enumerated;  then  the  commissioner  is  to 
remand  him.  Saffery  v.  Jones  (a)  is  an  express  authority  to 
shew  that  a  gaoler  is  justified  in  acting  in  obedience  to 
the  order  of  a  Court  of  competent  jurisdiction.  Marsh 
V.  Woolley  (i)  decided  that  an  interim  order  under  the 

5  &  6  Vict  c.  116,  if  in  the  form  prescribed  in  the  rules 
promulgated  by  the  Judges  and  commissioners  of  the 
Court  of  Bankruptcy,  need  not  shew  on  the  &ce  of  it  the 
jurisdiction  of  the  commissioner  to  make  the  order.  In 
Colston  V.  Ross  {c)  there  was  a  total  want  of  jurisdiction ;  and 
in  Brown  v.  Compton  {d)  the  want  of  jurisdiction  appeared 
on  the  face  of  the  order.  Savory  v.  Chapman  (e)  has  no 
application  to  the  present  case ;  for  there  the  marshal  dis- 
charged the  prisoner  without  any  sufficient  authority. 
Andrews  v.  Marris  (/),  and  Carratt  v.  Morley  {g\  shew  that 
an  officer  executing  the  process  of  a  Court  is  protected, 
though  the  Court  had  no  jurisdiction  to  issue  the  process. 
He  also  referred  to  Moravia  v.  Sloper  {h) ;  Ex  parte  Partmg^ 
ton  (t).    Nolan^s  aigument  in  the  Case  of  Thomas  Picton  (A). 

Martin^  in  reply.  With  respect  to  the  argument  that 
the  gaoler  would  not  be  liable,  if  after  an  order  for  the 
discharge  of  a  trader  it  should  turn  out  that  his  debts 

(a)  2  B.  ^  Ad.  598.  (/)  1  Q.  B.  3 ;  See  S.  C.  1  G. 

(b)  6  M.  &  G.  675 ;  See  S.  C.  &  D.  268. 

6  Scott,  N.  R.  655 ;  Ante,  vol.  1,  (^)  1  Q.  B.  18 ;  See  S.  C.  1  G. 
p.  84.  &  D.  275. 

(c)  Cro.  Eliz.  893.  (A)  WiUes,  30. 

(d)  8  T.  R.  424.  (t)  a  B.  M.T.  1844. 

(«)  11  A.  &  £.  S29 ;  See  S.  C.  (Jk)  HowOFs  State  THals,  94a 
3  P.  &  D.  604 ;  8  Dowl.  656. 
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exceeded  300/. ;  it  is  submitted  that  in  such  a  case  he  would  ^  B45. 
be  liable.  The  case  is  analogous  to  what  formerly  took  thomIs 
place  under  the  Bankrupt  Act.  The  Court  adjudged  a 
party  to  be  bankrupt;  but  notwithstanding  such  adjudi- 
cation, if  it  afterwards  appeared  that  the  fact  was  not  so, 
all  persons  who  acted  under  the  authority  of  the  Court, 
were  liable  to  actions.  The  act  of  the  Judge  is  the  act  of 
the  law,  and  he  is  not  responsible ;  but  the  act  of  the 
officer  who  obeys  the  order  of  the  Judge  is  merely  the  act 
of  an  individual.  If  a  commissioner  adjudged  a  person  to 
be  bankrupt  upon  an  insufficient  petitioning  creditor's  debt, 
and  directed  the  messenger  to  seize  his  property;  would 
not  the  latter  be  liable  to  an  action  ?  [Pollock^  C.  B. — 
Commissioners  of  bankrupts  were  formerly  persons  having 
certain  statutory  authority,  and  if  they  did  not  pursue  it 
they  were  responsible ;  but  their  liability  has  been  altered 
by  the  late  statute,  which  has  made  them  a  Court  of  record] 
Secondly,  it  is  evident,  from  the  whole  tenor  of  the  statutes 
referred  to,  that  the  Legislature  intended  that  the  com- 
missioner should  have  no  jurisdiction  except  in  cases  of 
debt.  Thirdly,  the  gaoler  had  notice  of  the  nature  of  the 
action  ;  for  the  forms  of  writs  prescribed  by  the  Judges  pur- 
suant to  the  1  &  2  Vict.  c.  110,  shew  upon  the  face  of  them 
for  what  the  damages  are  recovered,  whether  for  the  non- 
performance of  promises,  or  for  a  tort 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  afterwards  (a)  delivered  by 
Alderson,  B. — (After  shortly  stating  the  pleadings,  his 
Lordship  then  proceeded :) — The  question  for  our  decision 
is,  whether  the  order  of  Mr.  Commissioner  Evans  afforded 
a  good  justification  to  the  defendant  for  his  discharge  of 
Foulkes;  and  this  depends  on  the  question  what  powers 
were  conferred  on  the  commissioner  by  the  recent  statutes 
of  the  5  &  6  Vict  c.  116,  and  the  7  &  8  Vict  c.  96.  By 
the  former  statute  it  is  enacted  (section  1)  that  any  person 

{fl)  In  Trinity  Vacation. 
L  L  L  2 
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1845.  not  being  a  trader,  or  being  a  trader  and  not  owing  debts 
to  the  amount  of  300^  may,  after  giving  certain  notices, 
present  a  petition  to  the  Court  of  Bankruptcy,  praying 
protection  from  process,  to  which  petition  is  to  be  annexed 
a  schedule  containing  a  full  statement  of  his  debts  and 
assets  of  every  description;  and,  on  the  filing  of  such 
petition,  the  commissioner  is  empowered  to  give  to  the 
petitioner  a  protection  from  all  process,  either  against  his 
person  or  his  property,  until  his  appearance  in  Court  for 
examination,  at  a  day  to  be  appointed  for  that  purpose, 
and  on  the  presentation  of  the  petition  all  the  property  of 
the  petitioner  becomes  vested  in  the  official  assignee. 
The  order  so  to  be  given  is,  pursuant  to  a  certain  rule 
fiumed  under  the  authority  of  the  act,  called  the  Interim 
Order,  and  is  in  force  only  until  the  appearance  and 
examination  of  the  petitioner;  but  if  the  examination  is 
not  concluded  at  one  sitting,  it  may  be  renewed  from  time 
to  time  until  the  final  examination ;  on  the  completion  of 
which,  if  the  commissioner  is  satisfied  of  the  truth  of  the 
allegation  in  the  petition,  and  that  the  debts  of  the  petitioner 
were  not  contracted  by  any  fraud  or  breach  of  trust,  or  any 
criminal  prosecution,  or  without  reasonable  prospect  of 
being  able  to  discharge  them,  or  by  reason  of  any  judgment 
for  breach  of  the  revenue  laws,  or  in  certain  enumerated 
actions  of  a  criminal  nature,  including  actions  for  assault ; 
and  is  also  satisfied  that  the  petitioner  has  not,  since  his 
petition,  parted  with  any  of  his  property,  he  may  give  the 
petitioner  a  final  order,  protecting  his  person  from  all 
process,  and  vesting  his  estate  in  assignees  for  the  benefit 
of  his  creditors.  By  the  subsequent  statute,  7  &  8  Vict 
c.  96,  it  is  enacted,  in  sect  1,  that  the  petition  may  be 
presented  without  the  notices  originally  required ;  and  by 
sect  6  it  is  declared  and  enacted,  that  any  prisoner  in 
execution  on  any  judgment  obtained  in  any  action  for  the 
recovery  of  a  debt,  not  being  a  trader,  or  being  a  trader 
and  owing  debts  under  300/.,  may  be  a  petitioner  for  pro- 
tection from  process ;  and  every  such  petitioner  to  whom 
an  interim  order  shall  have  been  given,  shall  not  only  be 
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protected  from  process,  but  also  from  being  detained  in  1845. 
prison  in  execution  on  any  judgment  obtained  in  any 
action  for  the  recovery  of  any  debt  mentioned  in  the 
schedule ;  and  it  shall  be  lawful  for  the  commissioner  to 
order  any  officer  having  any  such  petitioner  in  custody  on 
any  execution  on  any  such  judgment,  to  discharge  him ; 
and  such  officer  shall  not  be  liable  to  any  action  for  an 
escape  by  reason  of  his  so  doing.  These  are  the  sections 
of  the  two  acts  on  which  the  present  question  mainly  turns. 
The  plaintiff  argued  that  they  did  not  warrant  the  order  of 
the  commissioner ;  for  that  the  only  detainer  in  execution 
which  the  interim  order  for  protection  can  reach,  is  a 
detainer  in  execution  on  a  judgment  for  a  debt ;  whereas 
here  the  judgment  is  a  judgment  in  an  action  of  assault 
and  false  imprisonment  The  defendant,  on  the  other  hand, 
contended  that  the  order  extends  to  all  sums  mentioned  in 
the  schedule  as  debts ;  or  if  that  be  not  so,  at  all  events  the 
defendant,  the  gaoler,  was  bound  to  obey  the  order,  whether 
warranted  by  the  statute  or  not ;  as  being  an  order  made 
by  a  Judge  in  a  matter  over  which  he  had  jurisdiction. 

With  regard  to  the  first  point,  namely,  what  are  the 
judgment  debts,  from  detention  on  account  of  which,  the 
Legislature  meant  that  the  interim  order  should  be  a 
protection,  there  is  certainly  some  difficulty.  Supposing 
the  petition  to  be  presented  under  the  first  statute  by  a 
party  not  in  custody,  it  is  clear  the  interim  order,  during 
its  subsistence,  would  have  been  a  protection  from  all 
process,  not  only  in  actions  of  debt  and  on  contracts,  but 
also  in  actions  of  tort  It  is  equally  clear,  that  when  the 
petitioner  came  before  the  commissioner  for  examination, 
he  would  have  been  unable  to  obtain  a  final  order  under 
sect  4,  unless  he  could  satisfy  the  commissioner,  amongst 
other  things,  that  his  debts  were  not  contracted  (which 
must  mean  that  none  of  his  debts  were  contracted)  by 
reason  of  any  judgment  in,  amongst  other  actions,  any 
action  of  assault ;  and,  as  in  this  case  one  of  his  debts, 
namely,  that  which  he  owes  to  the  plaintiff,  certainly  arises 
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1845.  from  the  damages  recovered  in  an  action  of  assault,  it 
would  have  been  the  duty  of  the  commissioner  to  refuse 
the  final  order,  and  the  present  plaintiff  would  have  been 
entitled  to  execute  his  ca.  sa.,  the  interim  order  being  no 
longer  in  force.  The  policy,  therefore,  of  the  Legislature 
in  the  first  statute  appears  to  have  been  to  release  the 
petitioner  in  the  first  instance  fix)m  all  apprehension  of  any 
arrest  immediately  on  his  presenting  lus  petition,  and  so 
giving  up  all  his  property :  though  at  the  same  time,  if  on  a 
subsequent  investigation  of  his  afiairs  it  should  turn  out 
that  any  of  his  debts  were  of  a  nature  leading  to  the 
inference  that  his  conduct  had  been  criminal  or  fraudnlent, 
he  was  no  longer  to  be  en  tided  to  his  protection.  Such 
being  the  scheme  of  the  first  act,  the  second  act,  in  the 
sixth  section,  extends  the  right  of  petitioning  for  protection 
from  process  to  any  prisoner  in  execution  upon  any  judg* 
ment  obtained  in  any  action  for  the  recovery  of  any  debt ; 
and  proceeds  to  enact,  that  the  interim  order  shall  not  only 
protect  the  petitioner  from  process,  but  also  from  being 
detained  in  prison  in  execution  upon  any  judgment  oIk 
taincd  in  any  action  for  the  recovery  of  any  debt  mentioned 
in  his  schedule,  and  the  commissioner  is  authorized  to 
order  the  gaoler  to  dischaige  him  out  of  custody.  The 
argument  of  the  defendant  was,  that  the  L^islature  meant 
by  this  sixth  section  to  declare  (for  this  clause  is  declaratory 
as  well  as  enactive)  that  the  circumstance  of  the  petitioner 
not  being  at  large  should,  in  this  respect,  make  no  dif- 
ference ;  and  that  as  he  would  have  been  temporarily  pro- 
tected from  process  if  he  had  been  at  large,  so  he  should 
be  temporarily  set  at  large,  if  in  confinement.  Though  this 
reasoning  is  not  without  its  weight ;  yet,  on  the  other  hand, 
the  words  of  the  sixth  section  are  very  strong  indeed  in 
favour  of  the  more  limited  constniction  contended  for  by 
the  plaintiff.  The  enactment  is,  that  the  interim  order 
shall  protect  the  petitioner  from  being  detained  in  prison 
in  execution  upon  any  judgment  obtained  in  any  action 
for  recovery  of  any  debt  mentioned  in  his  schedule.     If 
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this  had  been  the  only  part  of  the  section  in  which  these       1845. 
words  had  occurred,  we  might  perhaps  have  been  inclined    ^tT"^^""^ 
to  do  some  violence  to  the  language;   and  to  say  that  o. 

the  provision  applied  to  all  sums  due  on  judgments  men- 
tioned in  the  schedule  as  debts;  but  the  same  words 
"  action  for  the  recovery  of  any  debt"  occur  in  the 
beginning  of  the  clause ;  and  we  think  in  that  first  part  of 
the  clause  that  they  are  clearly  meant  to  apply  exclusively 
to  the  judgment  debts  recovered  in  actions  of  debt ;  not 
perhaps  confining  the  meaning  of  those  words  to  actions  of 
debt  properly  so  called,  but  extending  them  also  to  judg- 
ments in  actions  on  contract  for  sums  popularly  called 
debts;  certainly  however  excluding  the  case  of  parties 
against  whom  judgment  had  been  recovered  in  actions  of 
tort  Now  if  this  narrower  construction  be  that  which  is 
to  be  adopted  in  the  early  part  of  the  section,  when  the 
words  are  used  for  shewing  to  what  class  of  judgment 
debtors  in  execution  the  right  of  petitioning  is  given,  it  is 
veiy  difficult  to  say  that  a  difierent  and  wider  sense  is  to  be 
attributed  to  them  in  the  following  sentence  of  the  same 
section,  where  they  are  used  to  shew  the  debts,  against 
detention  for  which,  the  interim  order  is  to  be  a  protection. 
The  22nd,  23rd,  and  24th  sections  of  the  second  act,  to 
which  we  shall  presently  advert  for  another  purpose,  tend 
to  confirm  the  construction  contended  for  by  the  plaintiff; 
and,  on  the  whole,  if  it  were  necessary  to  decide  the  point, 
we  should  probably  feel  bound  to  say  that  the  plaintiff  was 
right,  and  that  the  judgment  debt  against  Foulkes  was  not 
one  which  the  statute  intended  the  interim  order  to  affect 
It  is  not,  however,  absolutely  necessary  for  us  to  come  to 
any  judicial  decision  on  this  point,  inasmuch  as  we  are  of 
opinion  that  on  the  second  point  the  argument  of  the 
defendant  is  clearly  right,  and  that  whatever  be  the  true 
construction  of  the  act,  the  defendant  was  bound  to  obey 
the  order  of  the  commissioner,  as  that  of  a  Judge  acting  in 
a  matter  over  which  he  had  jurisdiction.  The  argument  of 
the  plaiutiff  was,  that  although  the  Court  of  the  commis- 
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1 845.       sioner  is  now  for  certain  purposes  a  Court  of  record ;  yet  in 
^r^'^j  cases  under  the  two  statutes  in  question,  he  is  acrting  not  as 

a  Judge  in  discharge  of  his  ordinary  functions,  but  as  a  party 
exercising  a  special  authority  conferred  on  him  by  act  of 
ParUament ;  and  which  authority,  therefore,  fidls  altogether, 
if  attempted  to  be  exercised  in  any  case  not  strictly  within 
the  terms  of  the  statute  conferring  it  The  power,  it  is 
said,  is  only  to  discharge  the  party  petidonii^  from  im- 
prisonment on  "  any  such  judgment ;"  that  is,  looking  to 
the  context,  on  a  judgment  obtained  in  an  actioo  lor  the 
recovery  of  a  debt:  and  the  commissioner,  as  to  any  judg- 
ment obtained  in  any  other  action  than  an  action  for  the 
recoverj  of  a  debt,  has  no  more  power  to  order  the  pri- 
soner's discharge,  than  he  would  have  to  order  the  discharge 
of  a  party  who  had  not  petitioned.  Now,  this  aigument,  it 
must  be  observed,  goes  a  great  deal  further  than  merely  to 
limit  the  quality  of  the  debts  as  to  which  the  interim  order 
shall  be  available.  If  good  at  all,  it  certainly  shews  that  the 
order  will  only  be  available  to  "any  such  petitioner;"  that 
is,  looking  to  the  context,  to  a  petitioner  who  either  was 
not  a  trader,  or  who,  being  a  trader,  did  not  owe  so  much 
as  300iL ;  and,  under  the  first  act,  who  had  given  certain 
notices  thereby  required.  Now,  although  the  gaoler  might 
perhaps  be  able  to  ascertain  whether  the  petitioner  was  in 
his  custody  on  a  judgment  obtained  in  an  action  of  debt, 
or  an  action  of  tort ;  yet  it  would  be  obviously  impossible 
for  him  to  ascertain  whether  any  prisoner  is  in  custody 
being  a  trader,  owing  debts  exceeding  300/.  The  aigument 
of  the  plaintiff  must  go  to  the  full  length  of  contending, 
that  if  a  party  in  custody  in  execution  on  a  judgment  for  a 
debt,  should  present  a  petition  alleging  that  he  was  not  a 
trader,  or  being  a  trader,  that  his  debts  were  under  300/!., 
and  should  obtain  his  discharge,  the  gaoler,  if  the  allegations 
of  the  petition  are  true,  would  be  bound  to  discharge  him ; 
if  false,  to  detain  him ;  and  that  in  the  first  case,  if  he  did 
not  dischaige  his  prisoner,  he  would  be  liable  to  an  action 
for  &lse   imprisonment;   and,  in   the  second,   if  he  did 
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Hudson. 


discharge  him,  he  would  be  liable  to  an. action  for  an  1845. 
escape.  The  course  to  be  pursued  by  the  gaoler  is  thus  tuomab 
made  to  depend  on  the  truth  or  felsehood  of  certain  alle- 
gations, the  truth  or  falsehood  of  which  he  has  no  means 
of  ascertaining;  so  that  without  any  default  on  his  part,  he 
may  become  liable  to  actions  to  any  amount,  and  find 
himself  ruined  without  the  possibility  of  redress.  This 
appears  to  us  so  nearly  a  reductio  ad  absurdum,  that  if 
there  be  any  construction  of  the  act  by  which  such  a 
consequence  may  be  avoided,  we  feel  bound  to  adopt  it 
Mr.  Martin  indeed  contended  that  there  was  no  such 
absurdity  in  the  conclusion  to  which  his  reasoning  neces- 
sarily led ;  or,  at  all  events,  that  if  it  be  an  absurdity,  it  is 
only  an  absurdity  which  the  law  tolerates  in  many  analogous 
cases ;  and  he  referred  to  the  case  of  messengers,  assignees, 
and  others  acting  under  commissions  of  bankruptcy,  all  of 
whom  act  on  the  fact  of  the  adjudication,  and  who,  except 
so  far  as  modern  statutes  have  protected  them,  are  certainly 
responsible  for  all  they  do,  if  it  should  turn  out  that  the 
party  was  erroneously  adjudged  to  be  bankrupt  There 
appears,  however,  to  us  to  be  a  clear  distinction  between 
the  two  cases.  In  the  cases  suggested  by  Mr.  Martin^  the 
parties  acting  are  all  volunteers ;  they  may  act  or  not  as 
they  see  fit ;  whereas  in  the  case  before  us,  the  defendant 
has  no  choice.  The  debtor  is  in  his  custody  by  the  act  of 
the  law,  and  the  gaoler  is  bound  to  keep  him,  unless  dis- 
charged by  competent  authority.  The  law,  therefore, 
which  should  impose  on  him  the  obligation  of  acting  at  his 
peril  as  to  the  facts,  would  be  very  different  from  that  which 
applies  to  the  ordinary  case  of  bankruptcy.  In  the  one 
case  the  party  must  act ;  in  the  other,  he  may  act,  or  may 
abstain  from  acting,  as  he  may  see  fit  It  only  remains, 
therefore,  to  sec  whether  the  language  of  the  statute  is 
such  as  to  justify  us  in  saying  that  the  Legislature  meant 
in  a  case  like  the  present,  to  make  the  judgment  of  the 
commissioner  conclusive.  Now,  construing  the  two  acts 
together,  the  petition,  it  is  to  be  observed,  must  be  accom- 
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1845.  panied  by  an  affidavit  rerifying  its  troth,  and  it  mint 
^j^^^^^  contain  a  statement  that  the  petitioner  is  not  a  tradov  0*9 
if  a  trader,  that  his  debts  are  onder  3Q0L  It  most  also 
contain  a  fiill  account  of  his  debts,  stating  their  dates  and 
nature,  with  certain  other  particniara.  This  petiticm  so 
verified  being  thos  before  the  commissioner,  the  first  statute 
(sect  1)  enacts,  that  it  shall  thereupon  be  lawfhl  toft  the 
commissioner  to  give  the  interim  order  of  protection ;  and 
the  second  statute,  that  if  any  such  petitioner  shall  be  in 
execution  on  any  such  judgment,  it  shall  be  lawful  finr  the 
commissioner  to  order  the  gaoler  to  dischaige  him.  The 
words,  it  must  be  observed,  are  **  it  shall  be  lawful  fi>r  the 
commissioner,"  &c.,  and  we  think  this  sufficiently  diews 
that  the  commissioner  is  to  act  not  ministerially,  but 
judicially ;  he  is  to  come  to  a  decision  on  the  petition  and 
affidavit — not  indeed  a  decision  as  to  whether  a  petitioner 
having  complied  with  the  requisites  of  the  act,  shall,  or 
shall  not,  have  his  interim  order,  or  his  order  of  disdiaige — 
for  to  these  he  is  in  such  a  case  clearly  entided ;  but  whether 
he  has  or  has  not  done  what  the  statutes  impose  as  the 
conditions  on  which  he  should  become  entided  to  those 
privileges.  I£  the  petition  should  on  the  face  of  it  shew 
that  the  petitioner  was  a  trader,  snd  it  should  appear  by 
the  schedule  that  his  debts  amounted  to  300iL,  it  would 
certainly  be  the  duty  of  the  commissioner  to  withhold  the 
interim  order;  and  if  a  petitioner  being  in  custody  should 
become  entitled  to  his  interim  order,  it  would  yet  be  the 
duty  of  the  commissioner  to  withhold  his  order  of  dischaige 
in  respect  of  any  judgment,  if  such  there  should  be,  not 
coming  within  the  description  of  a  judgment  obtained  in 
any  action  for  the  recovery  of  any  debt  mentioned  in  the 
schedule.  The  commissioner,  it  is  true,  has  but  very 
imperfect  means  of  enabling  him  to  come  to  a  decision  on 
these  matters — nothing  but  the  petition  and  affidavit — 
still  he  has  these  documents,  and  on  these  be  roust  exercise 
his  judgment,  and  by  that  judgment  all  persons  must  be 
bound.     The  decision  may  be  wrong,  but  it  is  a  decision 
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by  the  proper  authority ;  and,  if  wrong,  comes  within  the  1845. 
principle  laid  down  in  the  MarshaUea  case  (a),  that  orders 
by  a  competent  authority,  though  made  inverso  ordine,  are 
a  protection  of  those  who  act  under  them.  The  correctness 
of  this  view  of  the  statute  seems  to  us  to  be  strongly  con- 
firmed by  some  subsequent  clauses.  Section  7  enacts,  that 
when  any  petitioner  is  a  person  in  execution,  and  not  enti- 
tled to  his  discharge  under  section  6,  the  commissioner  may, 
by  warrant,  cause  him  to  be  brought  up  for  examination. 
This  shews  that  the  commissioner  is,  on  the  facts  before  him, 
to  decide  whether  the  execution  is  or  is  not  one  in  respect 
of  which  the  petitioner  is  entitled  to  a  discharge,  and  he  is 
to  act  accordingly.  Again,  after  the  examination,  the  com- 
missioner is,  by  section  23,  to  order  the  petitioner  to  be 
discharged  from  custody  in  respect  of  all  debts  to  which 
the  final  order  shall  extend,  that  is  all  debts  whatever 
except  those  which  the  commissioner  shall  decide  to  come 
within  the  exceptions  contained  in  section  24.  Now,  here 
it  is  quite  clear  the  commissioner  was  intended  to  exercise 
functions  strictly  judicial,  and  no  one  can  doubt  but  that 
his  adjudication  as  to  the  final  order  is  absolutely  con- 
clusive ;  and,  it  appears  to  us,  independently  of  all  other 
considerations,  to  the  last  degree  improbable,  that  the 
Legislature  meant  to  give  to  one  class  of  the  commissioners' 
acts  a  character  and  efiect  different  from  that  which  is 
given  to  the  others — to  compel  third  persons  to  obey  the 
final  adjudication,  and  to  protect  them  in  that  obedience — 
but,  in  the  meantime,  to  leave  them  to  act  at  their  peril  as 
to  intermediate  proceedings.  The  provisions  in  the  latter 
part  of  section  24,  which  have  been  referred  to  in  the  argu- 
ment, whereby  the  commissioner  is  directed  to  remand  to 
custody  any  person  who,  on  his  examination,  shall  turn  out 
to  have  been  erroneously  discharged  under  section  6,  tend 
strongly  to  confirm  us  in  the  view  we  have  taken  of  the 
statute. 

On  these  grounds,  therefore,  being  strongly  inclined  to  go 
along  with  the  plaintiff  in  his  first  proposition,  namely,  that 
(a)  10  Rep.  68. 
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GOSLTN  V.  COTTERELL. 

{Coram  Alderson^  B.,  sitting  alone.) 

J.N  this  case  the  amount  of  debt  indorsed  on  the  writ  of  Where  the 
summons  was  above  20/,  The  plaintifF,  by  his  particulars  dJJ^Vn'a 
of  demand,  claimed  17/.  65.  only.     A  writ  of  trial  having  '^tof  sum- 

•'  ^   raons  exceeds 

been  ordered  by  a  Judge>  2(M.,  a  Judge 

has  no  juris- 
diction to 

Pearson  moved  for  a  rule  nisi  to  set  aside  the  writ  of  °j1?f '^t 

of  trial;  not- 

trial,  on  the  ground    that  under  the  circumstances,  the  withstanding 

Judge  had  no  jurisdiction  to  order  it.     The  3  &  4  Wm.  4,  claimed  by  the 

c  42,  s.  17,  enacts,  "  that  in  any  action  depending  in  any  JJJSuSTiws 

of  the  Superior  Courts  for  any  debt  or  demand  in  which  ^^"  ^^ 

^  ''  In  soch  cases 

the  sum  sought  to  be  recovered,  and  indorsed  on  the  writ  the  Judges 
of  summons,  shall  not  exceed  twenty  pounds^  it  shall  be  not  to  amend 
lawful  for  the  Court  in  which  such  suit  shall  be  depending,  *^®  '^'' 
or  any  Judge  of  any  of  the  said  Courts,  if  such  Court  or 
Judge  shall  be  satisfied  that  the  trial  will  not  involve  any 
difficult  question  of  fact  or  law,  and  such  Court  or  Judge 
shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue 
or  issues  joined  shall  be  tried  before  the  sheriff  of  the 
county  where  the  action  is  brought,"  &c.     To  bring  the 
case  within  the  statute,  not  only  the  sum  sought  to  be 
recovered,  but  also  the  amount  indorsed  on  the  writ  of 
summons,  must  not  exceed  20iL 

Amould  shewed  cause,  and  admitted,  that  as  the  writ 
stood,  the  cause  could  not  be  tried  before  the  sheriff;  but 
he  submitted,  on  the  authority  of  Frodsham  v.  Round  {a\ 
that  the  writ  might  be  amended,  by  reducing  the  sum 
indorsed  on  it  to  the  amount  claimed  by  the  particulars. 

(a)  4  Dowl.  569. 
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this  debt  was  not  one  from  which  Foulkes  ought  to  hav6 
been  discharged  by  the  commissioner;  we  yet  think  that 
he  has  no  right  of  action  against  the  defendant,  who  has 
only  obeyed  the  order  of  a  Judge  in  a  matter  over  which 
he  had  jurisdiction.  Our  judgment  must,  therefore,  be 
for  the  defendant 

Judgment  for  Defendant. 


RoLLESTON  V.  DixoN,  Exccutor  of  DnoN. 


In  tn  Action 
•l^ainst  an 
executor  on  a 
check  drawn 
by  his  testator, 
the  defendant 
may  plead  non 
assumpsit. 


( Coram  Alder ion^  B.,  tiMng  alone.) 

1  HIS  was  an  action  on  a  banker's  check,  drawn  by  one 
Dixon,  deceased,  of  whom  the  defendant  was  executor. 
A  summons  had  been  taken  out  at  Chambers  to  plead 
several  matters,  and  amongst  others,  non  assumpsit  The 
learned  Judge  refused  to  allow  the  plea  of  non  assompsit, 
on  the  ground  that  it  was  prohibited  by  the  rule  of  HiL 
Term,  4  Wm.  4,  which  provides,  that  in  all  actions  upon 
bills  of  exchange  and  promissory  notes,  the  plea  of  non 
assumpsit  shall  be  inadmissible. 


Petersdorff  had  obtained  a  rule  nisi  to  add  that  plea. 
He  urged,  that  if  it  were  not  allowed,  an  executor^  might 
be  personally  liable. 

Chamock  shewed  cause. 

Alderson,  B. — The  plea  is  clearly  admissible.  The 
learned  Judge  did  not  advert  to  the  distinction  between  a 
promise  by  the  original  party,  and  a  promise  by  the 
executon     The  rule  must  be  absolute. 


Rule  absolute  (a), 

(a)  See  Timmis  v.  Piatt,  2  M.  &  W.  720  j  S.  C.  mm,  OUberi  v.  Piatt, 
6  Dowl.  748. 
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GOSLIN  V.  COTTERELL. 

{Coram  Aldersan^  B.,  sitting  ahne.) 

J.N  this  case  the  amount  of  debt  indorsed  on  the  writ  of  Where  the 
summons  was  above  20/.  The  plaintiff,  by  his  particulars  dJJ^Vn'a 
of  demand,  claimed  17/.  65.  only.     A  writ  of  trial  havimr  '^tofsum- 

•^  ^   raoDS  exceeds 

been  ordered  by  a  Judge,  2(M.,  a  Judge 

has  no  juris- 
diction to 

Pearson  moved  for  a  rule  nisi  to  set  aside  the  writ  of  of^^j  .'^j. 

trial,  on  the  ground    that  under  the  circumstances,  the  withstanding 

Judge  had  no  jurisdiction  to  order  it.     The  3  &  4  Wm.  4,  claimed  by  the 

c  42,  s.  17,  enacts,  "that  in  any  action  depending  in  any  S^S^^Tless 

of  the  Superior  Courts  for  any  debt  or  demand  in  which  ^^"  ^ 

'^  "^  In  SQch  cases 

the  sum  sought  to  be  recovered,  and  indorsed  on  the  writ  the  Judges 
of  summons,  shall  not  exceed  twenty  pounds,  it  shall  be  not  to  amend 
lawful  for  the  Court  in  which  such  suit  shall  be  depending,  **^  ^^^ 
or  any  Judge  of  any  of  the  said  Courts,  if  such  Court  or 
Judge  shall  be  satisfied  that  the  trial  will  not  involve  any 
difficult  question  of  fact  or  law,  and  such  Court  or  Judge 
shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue 
or  issues  joined  shall  be  tried  before  the  sheriff  of  the 
county  where  the  action  is  brought,"  &c.     To  bring  the 
case  within  the  statute,  not  only  the  sum  sought  to  be 
recovered,  but  also  the  amount  indorsed  on  the  writ  of 
summons,  must  not  exceed  20/, 

Amould  shewed  cause,  and  admitted,  that  as  the  writ 
stood,  the  cause  could  not  be  tried  before  the  sheriff;  but 
he  submitted,  on  the  authority  of  Frodsham  v.  Round  (a), 
that  the  writ  might  be  amended,  by  reducing  the  sum 
indorsed  on  it  to  the  amount  claimed  by  the  particulars. 

(a)  4  Dowl.  569. 
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1845.  Alderson,  B. — The  Judges  have  agreed  that  in 

^"^^'""J"""'^    case  they  will  not  amend  the  writ.     If  a  party  cl 
indorse  the  writ  for  a  larger  amount  than  is  due, 
not  afterwards  be  allowed  to  change  his  mind  and 
The  rule  must  be  absolute  to  set  aside  the  writ  of  ti 

Rule  ab6< 


ro 


COTTEEELL. 


HoDKiNS  V.  C00K9  Executrix  of  A.  Cook. 

Wbere  ade-  AsSUMPSIT  by  payee  against  executrix  of  mi 
down  for  argii.  a  promissory  note  for  100/.  The  declaration,  after 
Monday,  tbe  ^6  making  of  the  note  in  the  usual  form,  averred 
SlTJSde^f  al'^o'^^  *«  said  A.  Cook,  deceased,  in  his  lifetin 
^preceding  to  the  plaintiff  the  sum  of  lOiL  parcel  of  the  said  i 
delif er  tbe  the  said  promissory  note  mentioned ;  yet  the  said  A 
^^**^declara-  ^  ^^^  ^^^9  ^"^  ^^  defendant  executrix  as  aforesaid 
tion  on  a  pro-  ^  ^^^^  ^f  ^j,e  said  A.  Cook,  have  not,  nor  hath  ei 
payable  more  them,  paid  the  residue  of  the  said  sum,**  &c.  It  ap 
ago,  averred  on  the  face  of  the  declaration,  that  the  note  was  { 
Sithin'nx*"*  ^^^'^  ^^®°  ®'^  JCBTS  ago;  but  the  alleged  payme 
years,  A  plea  within  six  years. 

traversing  such  "^ 

averment  was  The  defendant  pleaded  that  the  said  A.  Cocdc,  de 
special  de-  ^^^  ^<^^  V^J  ^o  ^^^  plaintiff  the  said  supposed  sum  of  i 
or  any  part  thereof,  modo  et  forma. 

Special  demurrer,  assigning  for  cause  that  the  plei 
an  immaterial  issue. 

On  the  11th  of  January,  the  plaintiff  set  do'^ 
demurrer  for  argument  on  Monday  the  20th  of  Ji 
On  Tuesday  the  14th,  the  plaintiff  delivered  his 
books,  and  on  Wednesday  the  15th,  inquired  whet] 
defendant  had  delivered  his,  and  finding  that  he  1 
done  so,  the  plaintiff,  on  the  same  day,  delivered  th 
him.  The  defendant,  at  a  later  period  of  the  day,  dc 
his  paper  books,  conceiving  that  he  had  the  wl 
Wednesday  to  do  so. 


morrer. 


V. 

Cook. 
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Huddleston  appeared  to  support  the  demurrer,  and  1845, 
objected  that  the  defendant  could  not  be  heani,  unless  he  hodkinb 
paid  the  costs  of  the  paper  books  delivered  by  the  plaintiff 
for  him.  The  question  was,  whether  the  delivery  by  the 
plaintiff  on  Wednesday  was  premature.  The  7th  rule  of 
Hil.  Term,  4  Wm.  4,  orders  that  "  four  clear  days  before 
the  day  appointed  for  argument,  the  plaintiff  shall  deliver 
copies  of  the  demurrer  book,  special  case,  or  special 
verdict,  to  the  Lord  Chief  Justice  of  the  ELing's  Bench 
or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case 
may  be,  and  the  senior  Judge  of  the  Court  in  which  the 
action  is  brought ;  and  the  defendant  shall  deliver  copies 
to  the  other  two  Judges  of  the  Court  next  in  seniority ; 
and  in  default  thereof  by  either  party,  the  other  party 
may  on  the  day  following,  deliver  such  copies  as  ought 
to  have  been  delivered  by  the  party  making  de&ult,^  ficc. 
Sunday  being  the  last  day,  must  be  excluded  from  the 
computation ;  Reg.  Hil.  Term,  2  Wm.  4,  r.  Tin. ;  and, 
consequently,  the  defendant  should  have  delivered  his 
books  on  the  Tuesday. 

M^Mahon,  contra,  argued  that  the  Sunday  must  be 
included  ;  and,  therefore,  that  the  defendant  had  until 
Wednesday  evening  to  deliver  his  books. 

Alderson,  B. — The  Master  reports  that  the  practice  is 
to  deliver  the  paper  books  on  Wednesday  for  argument  on 
Monday. 

Huddkstofiy  in  support  of  the  demurrer,  then  argued 
that  the  averment  in  the  declaration  of  part  payment  was 
not  traversable;  for,  notwithstanding  such  averment,  the 
defendant  might  plead  the  Statute  of  Limitations;  HoUis 
V.  Palmer  (a). 

(a)  2  Bing.  N.  C.  713 ;  See  S.  C.  3  Scott,  265. 
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1845.  APMahon^   contra.      The  allegation    of   part   payment 

HoDKiNB      ^^  \iten  inserted  in  order  to  obviate  the  difficulty  of  the 

^'  note  appearing  on  the  face  of  the  declaration  to  be  baned 

by  the  Statute  of  Limitations.    If  the  averment  is  material, 

the  defendant  has  a  right  to  traverse  it. 

Pollock^  C.  B. — Suppose  the  case  of  a  promisBory  note 
for  payment  of  4002.  by  instalments  of  \OOL  each,  and  the 
declaration  alleged  that  the  defendant  paid  the  first  and 
second  instalments,  but  did  not  pay  the  third  and  fourth; 
would  it  be  any  answer  for  the  defendant  to  plead  that  he 
had  not  paid  the  first  or  second  instalments? 

Aldebson,  B. — The  plea  is  in  effect  this.  ^  I  have  not 
paid  you  part  of  the  note,  and,  therefore,  am  not  liable  to 
pay  the  residue."    It  is  scarcely  arguable. 

Platt,  B. — The  plea  is  not  in  bar  of  the  cause  of  action; 
for  the  cause  of  action  is  the  non  payment  of  the  residue  of 
the  money. 

Judgment  for  Plaintiff. 


M'InTTRE  r.  S£W£R& 

{^Coram  Aldersouj  B.,  sitting  alone.) 

Where  a  cause  J|  HIS  was  a  motion  for  a  rule  for  judgment  as  in  case  of 
for  trial  at  the  a  nonsuit.  The  cause,  which  was  a  town  cause,  had  been 
El^Tenn,     ^^  ^^^™  ^^^  ^"^  *^  *®  sittings  after  Easter  Term,  1844, 

and  by  consent  when  it  was  by  consent  made  a  reraanet  to  the  sittiniss  after 
made  a  rema- 

net  to  the         Trinity  Term.    At  those  sittings  the  plaintiff  withdrew  the 

sittings  after  -, 

Trinity  Term,    record. 

when  the 

plaintiff  with- 

drew  the  record ;  it  was  held  that  the  defendant  might  more  for  judgment  as  in  case  of  a 

nonsuit 


^ 
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Butt  shewed  cause.  There  has  been  no  default  to  entitle 
the  defendant  to  move.  When  a  plaintiff  has  once  com- 
plied with  the  practice  of  the  Court  by  taking  the  cause 
down  for  trial,  and  it  is  made  a  remanet,  the  defendant  is 
not  in  a  condition  to  move  for  judgment  as  in  case  of  a 
nonsuit;  Brawn  v.  Rudd{a).  He  also  cited  Gilbert  v. 
Kirkland{b). 

Barstow^  in  support  of  the  rule.  This  case  is  precisely 
similar  to  Gadd  v.  Bennett  {c),  which  decided,  that  where  a 
cause  is  set  down  for  trial  in  Term,  and  made  a  remanet  to 
the  sittings  after  Term,  by  consent,  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff 
afterwards  withdraws  the  record.  The  Court  there  dis- 
tinguished it  &om  the  case  cited  in  which  the  causes  had 
been  made  remanets  at  the  assizes.  The  plaintiff  is 
clearly  in  default  by  withdrawing  the  record;  Btaian  v. 
Harrison  {dy 

Alderson,  B. — I  find,  upon  inquiry,  that  where  a  cause 
is  made  a  remanet,  no  fresh  notice  of  trial  is  necessary. 
We  must,  however,  be  governed  by  the  case  of  Gadd  v. 
Bennett^  and,  consequently,  the  rule  will  be  discharged  on 
a  peremptory  undertaking. 

Rule  accordingly. 

(a)  1  DowL  371.  (c)  2  B.  &  A.  709. 

(b)  Ibid.  153.  (d)  1  East,  346. 


VOU   II.  M   M  M  D.    &   L. 
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IH15 


' V ' 

Turner  v.  Mason. 

Aisnmpsii  by  A  SSUMPSIT.    The  declaration  in  substance  stated,  that 

L^^rfor  *^  consideration  that  the  plaintiff,  at  the  request  of  the 

discharging  defendant,  would  become  the  servant  of  the  defendant,  to 

her  without  a,.  -z*!  •■!/» 

month*!  notice  Wit,  in  the  Capacity  of  housemaid,  tor  certain  wages,  to  wit, 

wage"**"  Pica,  ^^®  wages  of  7/.  for  the  year,  the  defendant  promised  the 

that  th«  plmi.  pJaintiff  to  employ  her  in  the  capacity  and  for  the  wages 

the  defendant  aforcsaid,  and  to  continue  her  in  such  service  until  the 

leafe  to  absent  expiration  of  a  month  after  notice  or  warning  given  by  the 

hU^welHng-  plaintiff  or  defendant  to  the  other  of  them,  to  pot  an  end 

house  during  ^q  gy^^jj  service :  and  in  case  the  defendant  should  put  an 

the  night ;  ,  / 

that  the  de.  end  to  such  Service  without  such  notice  or  warning,  he 

■ttch  "cave,  should  pay  to  the  plaintiff  the  wages  for  a  month.     It  then 

S^I^iSif""  alleged  that  the  plaintiff  became  the  servant  of  the  defend- 

^"  '^iJ*' '^.^  ant,  and  although  she  was  ready  and  willing  to  continue  in 

sented  herself.  iin-i  i«i  -ii 

Replication,  such  Service;  yet  the  defendant  discharged  her  vnthout 

that  the  mother 

of  the  plaintiff  notice  or  warning. 

Tudd'^n'and'''**'       Plea:  that  before  the  defendant  discharged  the  plaintiff 

violent  sick-  from  his  Service,  to  wit,  on,  &c.,  the  plaintiff  requested  the 

lieving  herself  defendant  to  give  her  leave  to  absent  herself  from    his 

in  imminent  jii»t_  i    r  i_*  'j  •  j  i 

peril  of  death,  dwelimg-house,  and  from   his  said   service  and    employ, 

had  requested  during  the  then  ensuing  night,  and  until  the  following  day; 

visit  her ;  and  thereupon  the  defendant  then  refused  the  said  plaintiff 

the  plai^ff  stich  Icave  as  aforesaid,  and  forbad  her  from  so  absenting 

dXndimtto*  herself  from   his   said   dwelling-house,  or  from    his    said 

allow  her  to  service  or  employ ;  and  the  said  plaintiff  then,  without  the 

absent  herself  ,         .  . 

from  his  leave  and  against  the  will  of  the  defendant,  and  disregarding 

until  the  fo°!^  hi^r  having  been  so  forbidden  as  aforesaid,  left  the  said 

forihepurpoae  defendant's    dwelling-house,    and    his    said    service    and 

of  enabling  employ,  and  absented  herself  therefrom  from  the  day  and 

her  to  visit  her  *     •'  ^  ^  ^  ^  j 

mother  in  her  year  last  aforesaid,  during  the  following  night,  and  until 

said  sickness  ; 

and  because 

the  defendant,  without  any  reasonable  cause,  refused  such  assent,  the  plaintiff,  for  the  purpose 

of  visiting  her  mother,  left  the  dwelling-house  of  the  defendant,  as  in  the  plea  mentioned  : 

Hddt  on  special  demurrer,  that  the  pica  was  good,  and  the  replication  bad. 
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the  following  day:    wherefore   the   defendant  did  then        1845. 

discharge  the  plaintiff  from  his  said  service  and  employ.       Tuenbr 

Verification.  __  ^' 

Mason. 

Replication:  that  just  before  the  said  time  when  the 
plaintiff  so  requested  the  defendant  to  give  her  leave  to 
absent  herself  from  his  dwelling-house,  and  from  his  said 
service  and  employ,  to  wit,  on,  &c.,  one  Hannah  Turner, 
the  mother  of  the  plaintiff,  had  been  seized  with  sudden 
and  violent  sickness,  and  was  then  in  imminent  peril  of 
death ;  and  by  reason  thereof  the  said  H.  Turner,  believing 
herself  likely  to  die,  and  being  anxious  to  see  the  plaintiff 
before  her  death,  had  then  requested  the  plaintiff  to  visit 
her:  whereupon  the  plaintiff,  at  the  said  time,  when,  &c., 
requested  the  defendant  to  give  her  leave  to  absent  herself 
from  his  said  dwelling-house,  and  from  his  said  service  and 
employ,  during  the  then  ensuing  night,  and  until  the 
following  day  (the  same  being  a  reasonable  time  in  that 
behalf)  for  the  purpose  of  enabling  the  plaintiff  to  visit  her 
said  mother  in  her  said  sickness,  and  to  see  her  before  her  > 
death ;  she  the  plaintiff  not  being  thereby  likely  to  cause 
any  injury  or  hindrance  to  the  defendant  in  his  domestic 
affairs  and  business,  nor  intending  to  be  thereby  guilty  of 
any  improper  omission,  or  of  any  unreasonable  delay  of 
her  duties  as  such  servant:  and  because  the  defendant 
then  wrongfully,  and  without  any  reasonable  cause  in  that 
behalf,  refused  the  plaintiff  such  leave  as  aforesaid,  and 
wrongfully  and  unjustly  forbade  her  firom  so  absenting 
herself  iBrom  his  said  dwelling-house,  and  from  his  said 
service  and  employ ;  she  the  plaintiff,  for  the  purpose  of 
visiting  her  said  mother  in  her  said  sickness,  and  seeing 
her  before  her  death,  at  the  said  time  when,  &c,  left  the 
defendant's  said  dwelling-house,  and  his  said  service  and 
employ,  and  absented  herself  therefrom  from  the  day  and 
year  in  the  said  plea  mentioned  during  the  following  night, 
and  until  the  following  day,  as  in  the  said  plea  mentioned, 
the  same  being  a  reasonable  time  in  that  behalf,  and  for 
no  other  or  longer  period,  and  for  no  other  or  different 

M   M  M   2 
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1H15.  purpose;  she  the  said  plaintiff  not  tberebr  craaang  anj 
^f^  ^^  injury  or  hindrance  to  the  defendant  in  his  said  domestic 
affiurs  or  business,  nor  being  thereby  gailtr  of  anj  improper 
omission  or  anreasonable  delay  of  her  duties  as  soch  serrant 
of  the  said  defendant  as  aforesaid ;  as  she  lawfoU j  might, 
for  the  cause  aforesaid.     Verification. 

Special  demurrer,  assigning  for  cause  that  the  repUcadoQ 
was  a  departure  from  the  declaration,  which  alleges  that 
the  plaintiff  was  always  ready  and  willing  to  continoe  in 
the  service  of  the  defendant  until  a  month  after  notice  or 
warning:  also,  that  the  replication  admits  a  breach  of 
contract,  which  justified  the  defendant  in  discfaargiog  the 
plaintiff. 

Gray,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  intimated  that  the  only  question  was  whether 
the  plea  was  good.     They  called  on 

Badeley,  who  cited  LeuisoH  v.  Bisk  (a) ;  CaBo  t. 
Brouncker  (Jb)  ;  FiUieul  ▼.  Armstrong  (c)  ;  Jaequat  t. 
Bourra  {dy 

Pollock,  C.  B. — I  am  of  opinion  that  the  plea  is  good. 
It  discloses  a  lawful  order  firom  a  master  to  his  servant  that 
she  should  not  absent  herself  from  his  house  during  the 
night:  it  then  avers,  that  without  his  permission  and 
against  his  bidding,  she  went  away  and  left  his  service.  It 
is  clear,  that  under  the  circumstances  she  had  no  right 
to  leave.  The  replication  states  the  illness  of  the  plain- 
tiff's mother,  but  there  is  no  averment  that  the  defendant 
had  any  notice  of  that,  or  was  at  all  acquainted  with  the 
&ct;  nor  does  the  replication  state  that  there  was  any 
necessity  for  the  plaintiff  visiting  her  mother,  or  that  any 
advantage  would  thereby  accrue  to  the  mother,  or  that  she 

(«)  Uoe,  65.  &  P.  406. 

ih)  4  C.  &  P.  518.  (<0  7  DowL  34S. 

(c)  7  A.  &  £.  557;  See  S.C.  3 N. 
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was  in  such  a  state  that  the  service  of  her  daughter  would        1845. 

be  of  any  use  to  her.      It  is  questionable  whether  any       Turner 

service  to  be  rendered  to  another  person  would  justify  a  «'• 

servant  in  quitting  the  service  of  her  master.     Whether,  if 

the  replication  had  gone  on  to  shew  that  her  attendance  on 

her  mother  was  absolutely  necessary,  and  that  the  master 

had  notice  of  that  fact,  it  would  have  been  good,  we  are 

not  called  upon  to  decide ;  for  this  replication  does  not 

shew  that  the  plaintiff  was  desirous  of  going  to  her  mother, 

in  order  to  render  her  any  benefit  or  advantage,  or  that 

the  defendant  had  any  notice  of  the  mother's  illness. 

Parke,  B. — The  contract  in  the  case  of  a  domestic 
servant  is  to  serve  for  a  year,  the  service  to  be  determined 
by  a  month's  warning  or  by  payment  of  a  month's  wages, 
subject  to  the  implied  condition  that  the  servant  will  obey 
the  lawful  orders  of  her  master.  It  was  ruled  by  Lord 
Ellenbortmgh^  in  Spain  v.  Amott  (a),  that  if  a  servant  refuse 
to  obey  his  master's  orders,  the  latter  is  justified  in  dis- 
missing him.  That  doctrine  was  confirmed  in  the  case  of 
Amor  V.  Fearon  (b).  It  is,  therefore,  clear  that  there  is  a 
lawful  cause  of  dismissal,  if  the  ser\'ant  wilfully  disobey  the 
orders  of  his  master.  The  plea  discloses  the  particulars 
of  such  disobedience,  namely,  that  the  plaintiff  required  to 
go  out  for  a  night,  that  the  defendant  refused  permission, 
and  that  the  plaintiff  went  against  his  consent  That  is 
ample  cause  for  putting  an  end  to  the  contract,  unless  the 
replication  discloses  sufficient  ground  for  disobedience  of 
the  master's  orders.  The  question  then  is,  does  it  do  so  ? 
The  master  is  the  proper  person  to  regulate  the  conduct  of 
his  servant,  and  the  times  of  her  going  out  and  coming  in ; 
and,  therefore,  it  appears  to  me,  that  the  replication  does 
not  disclose  sufficient  ground  for  disobeying  his  orders. 
Even  supposing  it  had  been  communicated  to  the  plaintiff 
that  her  mother  was  in  a  state  of  extreme  danger,  and  the 

(a)  2  Stark.  N.  P.  C.  256.      (6)  9  A.  &  E.  548 ;  See  S.  C.  1  P.  &  D.  398. 
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1845.  defendant  had  been  so  unkind  as  to  refuse  his  pennissioo 
to  vbit  her,  still  that  does  not  appear  to  me  to  justify  the 
servant's  disobedience  of  his  orders.  Besides,  the  repli- 
cation does  not  state  that  the  defendant  had  any  nodoe  at 
the  illness  of  the  plaintiff's  mother. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  plea  is 
good,  because  it  states  that  the  master  dischai^ged  his 
servant  for  wiliul  disobedience  of  his  order  to  stay  at  home 
all  night,  and  that  she  chose  to  absent  hersel£  The  repli- 
cation in  the  first  place  is  informally  pleaded :  it  contains 
no  averment  that  the  plaintiff's  mother  was  about  to  die,  or 
that  it  was  necessary  for  her  daughter  to  visit  her  on  that 
particular  night,  or  to  stay  all  night ;  and,  supposing  it  did, 
it  would  only  shew  a  moral  obligation  on  the  part  of  the 
defendant,  which  has  nothing  to  do  with  the  question 
whether  or  no  the  servant  has  a  legal  right  to  be  absent 
Perhaps  it  was  a  wrong  thing  of  the  master  to  refuse  his 
permission ;  but  we  have  to  decide  according  to  law,  and  if 
this  replication  were  held  good,  it  would  be  diOScult  to 
know  where  to  stop — what  degree  of  sickness  or  of  danger, 
or  what  relationship  or  sex  would  justify  a  servant  in  dis- 
obeying his  master's  orders.  It  is  very  true  that  there  are 
many  cases  in  which  a  servant  might  be  justified;  for 
instance,  in  the  case  of  an  infectious  fever,  or  if  the  servant 
was  in  danger  of  violence  from  her  master,  or  if  sickness 
rendered  it  necessary  to  consult  a  physician.  But  those 
are  cases  of  absolute  necessity,  and  form  the  exception,  of 
which  obedience  is  the  rule. 

RoLFE,  B. — The  cases  mentioned  by  my  Brother  Alderson 
are  perhaps  only  putting  in  another  form  what  is  in  truth 
no  disobedience ;  for  it  is  an  unlawful  order  to  tell  a  servant 
to  stay  at  home  when  she  is  in  danger  of  violence  to  her 
I>erBon,  or  from  infectious  disease. 

Judgment  for  Defendant 
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1813. 
^ V ' 

Aston  v.  Brbvitt. 

J.  ROVER.     The  declaration  contained  three  counts  in  To  trover  for 

the  usual  form.     The  first  count  alleged  a  conversion  of  hayrifec.nho 

twenty  tons  of  hay ;  the  second  a  conversion  of  one  hundred  ^^^^^^'^"Ajj^. 

bushels  of  barley,  and  twenty  tons  of  straw ;  the  third  a  one  B.  was 

conversion  of  five  hundred  bushels  of  turnips.  three undmded 

The  defendant  pleaded,  thirdly,  to  the  whole  declaration:  [^c'sticfg^ 

That  before  and  at  the  said  several  tiroes,  when,  &c.,  one  *"<i  ^J^i  so 

possessed,  de- 
William    Brevitt  was   lawfully  possessed,    as  of  his   own  livcredthe 

property,  of  and  in  three  equal  undivided  fourth  parts  or  ^^  ^^  ^jy  hj^ 

shares,  (the  whole  into  four  equal  parts  or  shares  to  be  ^^l^^^^' 

divided,)  of  and  in  the  several  goods  and  chattels  in  the  liverod  the 
11*  •         1       1         1     i«  /•    1  '  ^     •  goods  to  the 

declaration  mentioned :  that  before  any  of  the  said  times,  plaintiff; 

when,  &c.,  to  wit,  on,  &c.,  the  said  William  Brevitt,  then  J^fe„dTt?M* 

being  possessed  thereof,  in  manner  aforesaid,  delivered  the  ^^^^^^^^'' 

said  goods  and  chattels  to  one  Richard  Roe,  to  be  by  him  command. 

kept  to  and  for  the  use  of  him  the  said  William  Brevitt ;  the  said  goods. 

and  that  the  said  Richard  Roe,  before  any  of  the  said  times,  go^^^^JJ*^"' 

when,  &c,  to  wit,  on,  &c.,  delivered  the  said  goods  and  plea  relates  to 

chattels  to  the  plaintiff:  whereupon  the  defendant,  at  the  hay,  &c.,  por- 

said  several  times,  when,  &c.,  as  the  servant  of  the  said  ^^^  -^^  ^j^^ 

William  Brevitt,  and  by  his  command,  seized  and  took  the  dfclarntion 

•^  ^  ^      ^        mentioned, 

said  goods  and  chattels  out  of  the  possession  of  the  plaintiff,  the  plaintiff, 
and  carried  away  the  same,  as  the  defendant  lawfully  might,  thrdefcndant, 
for  the   cause   in   this  plea   aforesaid:  quae  sunt  eadem,  ^^3^*0"^*°* 

&C.      Verification.  verted  the  said 

Tk       f        •  11.11  n  1  lait  mentioned 

Replication  to  the  third  plea,  as  far  as  the  same  relates  gnods  as  in  the 
to  divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers,  L^^saith^    * 
to  wit,  thirty  bushels  of  barley,  and  seven  tons  weight  of  ^^^}  ®*  ^" , 

•^         _  •' '  «^  not  possessed 

the  straw,  and  divers,  to  wit,  two  hundred  bushels  of  the  of  three  un- 
divided fourth 
parts  in  the 
said  last  mentioned  goods,  modo  et  formd,  &c. 
Replication,  so  far  as  the  pica  relates  to  seven  tons  of  hay,  &c.,  other  portion  of  the  goods  in 
the  declaration  mentioned^  the  plaintiff,  admitting  that  B.  was  possessed  of  three  undivided  fourth 
parts  in  the  goods  and  chattels  hist  aforesaid ;   yet  saith  that  defendant,  of  his  own  wrong,  &c., 
converted  the  said  last  mentitmed  goods.     On  special  demurrer  to  the  replications :   Held,  first, 
that  the  plea  was  good  :  secondly,  that  the  replications  were  bad,  inasmuch  as  the  words  **  last 
mentioned  goods*'  referred  to  all  Uie  goods  in  tne  declaration. 
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1845.  tumipe,  portion  of  the  goods  and  chattels  in  the  dedantion 
j^if^^  mentioned,  the  plaintiff  saith,  that  admitting  that  the  said 
defendant,  as  the  serrant  of  the  said  William  Brevitt,  and 
by  his  command,,  converted  and  disposed  of  the  said  last 
mentioned  goods  and  chattels  in  manner  and  form  as  in 
the  said  plea  is  alleged ;  yet  the  plaintiff  saith,  that  the  sud 
William  Brevitt  was  not  lawfully  possessed  as  of  his  own 
property,  of  and  in  three  equal  undivided  fourth  parts  or 
shares,  (the  whole  into  four  equal  parts  or  shares  to  be 
divided)  of  and  in  the  said  last  mentioned  goods  and 
chattels,  modo  et  forma,  &c.,  concluding  to  the  coantry. 

And  as  to  the  said  plea,  so  far  as  the  same  relates  to 
divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers,  to 
wit,  thirty  bushels  of  the  barley,  and  seven  tons  weight  of 
the  straw,  and  divers,  to  wit,  two  hundred  bushels  of  the 
turnips,  other  portion  of  the  goods  and  chattels  in  the 
declaration  mentioned,  the  plaintiff  says,  that  admitting 
that  the  said  William  Brevitt  was  lawfully  possessed  as  of 
his  own  property,  of  and  in  three  equal  undivided  fourth 
parts  or  shares,  (the  whole  into  four  equal  parts  or  shares 
to  be  divided)  of  and  in  the  several  goods  and  chattels  last 
aforesaid ;  yet  the  plaintiff  saith  that  the  defendant,  of  his 
own  wrong,  &c.,  without  the  defendant  being  servant  of 
the  said  William  Brevitt,  and  by  his  command  as  in  the 
said  plea  mentioned,  converted  and  disposed  of  the  said 
last  mentioned  goods  and  chattels  in  manner  and  form  as 
in  the  declaration  mentioned.  And  this  the  plaintiff  prays 
may  be  inquired  of  by  the  country. 

Special  demurrer  to  the  former  replication  to  the  third 
plea,  so  far  as  the  same  relates  to  seven  tons  weight  of 
the  hay,  thirty  bushels  of  the  barley,  seven  tons  weight 
of  the  straw,  and  two  hundred  bushels  of  turnips:  that 
the  replication  is  addressed  and  pleaded  only  to  a  part 
of  the  goods  and  chattels  in  the  declaration;  but  that 
the  issue  tendered  by  the  said  replication  is  not  con- 
fined, as  it  ought  to  have  been,  to  the  said  part  of  the 
said   goods   and  chattels,    but   extends   to   and   includes 
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all  the  goods  and  chattels  in  the  declaration.  That  1845. 
the  traverse  taken  to  the  said  replication  is  too  large, 
and  improperly  puts  the  defendant  not  only  to  prove  the 
title  and  property  of  the  said  William  Brevitt,  in  and  to 
the  part  of  the  goods  and  chattels  to  which  the  said  repli- 
cation is  addressed  and  pleaded;  but  also  to  prove  his  title 
and  property  in  and  to  the  residue  of  the  goods  and 
chattels  in  the  declaration  mentioned.  That  the  said 
replication  and  traverse  therein  contained  are  ambiguous 
and  uncertain ;  inasmuch  as  it  is  at  the  best  doubtful  and 
uncertain  whether  in  and  by  the  words  'Uhe  said  last 
mentioned  goods  and  chattels/'  as  those  words  are  used  in 
the  said  replication  and  traverse,  all  the  goods  and  chattels 
in  the  declaration  mentioned,  or  only  a  portion  of  them, 
are  meant 

There  was  a  demurrer  to  the  other  replication  in  nearly 
similar  terms. 

Unthank,  in  support  of  the  demurrers.  In  both  repli- 
cations  the  words  ''  last  mentioned  goods  and  chattels,*' 
refer  to  ^'  the  goods  and  chattels  in  the  declaration  men- 
tioned ;*'  so  that  though  the  plea  professes  to  justify  the 
conversion  of  a  part  of  the  goods  only,  the  issues  raised  by 
each  replication  would  compel  the  defendant  to  shew  his 
right  to  the  whole.  At  all  events,  the  replications  are 
ambiguous ;  and  Brancker  v.  Molyneux  (a)  shews  that  the 
objection  may  be  taken  by  special  demurrer.  [^Parkcy  B. — 
The  question  is,  whether  your  plea  is  good  ? j  The  plea 
admits  a  conversion  of  the  goods,  and  justifies  it  under  the 
command  of  a  joint  tenant.  Marani  v.  Sign  {b)  is  an 
express  authority  to  shew  that  the  plea  is  good. 

Huffh  Hilly  contra.  The  plea  does  not  sufficiently  con- 
fess and  avoid  any  conversion  of  the  goods.  This  case  is 
not  distinguishable  from  Ascue  v.  Sanderson  (c) :  where,  to 

(a)  1  M.  &  G.  710;  See  S.  C.      5Dowl.  319. 
1  Scott's  N.  R.  553.  (e)  Cro.  Eli«.  433. 

(6)  2  M.  &  W.  95 ;  See  S.  C. 
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1845.  trover  for  sheep,  the  defendant,  as  sheriff,  justified  the 
taking  under  a  writ  of  fieri  &cias,  and  the  Court  held  the 
plea  bad,  principally  because  it  did  not  confess  any  con- 
version. The  seizure  by  one  tenant  in  common  would  not 
of  itself  amount  to  a  conversion,  and  it  is  consbtent  with 
this  plea  that  the  plaintiff  was  the  other  tenant  in  common. 
WJdtmore  v.  Greene  (a)  shews  that  unless  a  seizure  amounts 
to  a  conversion,  it  need  not  be  justified.  If,  on  the  other 
hand,  the  plea  must  be  taken  as  confessing  a  conversion,  it 
does  not  afford  any  justification ;  because  it  admits  any 
description  of  conversion  which  may  be  given  in  evidence 
under  the  declaration,  but  it  only  justifies  a  conversion  by 
seizure.  That  objection  is  not  removed  by  the  quae  est 
eadem,  &c.,  which  is  mere  form.  [Parkey  B. — Morant  v. 
Sign  ip)  is  exactly  this  case.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  plea  is  good, 
and  the  replications  bad.  As  to  the  latter,  I  have  no  doubt 
what  the  plaintiff's  meaning  was,  but  when  they  are  examined 
with  technical  nicety,  there  is  certainly  an  ambiguity.  The 
words  '^  last  mentioned  goods  and  chattels,"  may  mean  all 
the  goods  and  chattels  in  the  declaration.  As  the  objec- 
tion is  pointed  out  by  special  demurrer,  we  must  hold  it 
good. 

Parke,  B. — I  am  of  the  same  opinion.  There  is  no 
doubt  what  the  pleader  meant ;  but  he  has  expressed  him- 
self in  such  a  way  as  to  lead  to  the  defect  which  is  pointed 
out  on  special  demurrer.  If  the  defendant  had  joined  issue, 
this  form  of  replication  would  have  given  the  plaintiff  great 
advantage.  With  regard  to  the  plea,  it  is  good  on  the 
authority  of  Morant  v.  Sign  (b), 

Alderson,  B. — It  appears  to  me  also  that  the  plea  is 
good,  and  that  the  replications  are  bad  on  special  demurrer. 


(a)  13  M.  &  W.  104;  See  S.  C.         {b)  2  M.  &  W.  95  ;  SeeS.C. 
ante,  p.  174.  6  Dowl.  319. 
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If  the  objection  had  been  passed  over,  there  is  no  doubt  1845. 
that  at  nisi  prius  the  contest  would  have  been  whether  or  Abton 
not   the   plaintiff  was  entitled  to   have   the  larger  issue  ^' 

proved. 

Judgment  for  Defendant 


Jones  v.  Chapman  and  Others. 

1  RESPASS   for  breakinoj  and  entering  the  plaintiff's  To  trespass 

dwelling-house,  and  removing   therefrom   his  goods  and  and  entering 

chattels,  &c.  itmjj^ff'. 

Plea,  by  defendants  J.  Williams,  R.  Price,  and  J.  Jones,  that  house,  and 

remo?ing  his 

before  the  committing  of  the  said  trespasses,  and  after  the  sroods ;  the 

passing  of  a  certain  act  of  Parliament,  made  and  passed  in  pieSed,  that 

the  second  year  of  the  reign  of  her  present  Majesty,  entitled  ^^  *^®  |  *  ^ 

"An   Act   to   facilitate   the   Recovery   of  Possession   of  C,  as  agent 

Tenements,  after  due  determination  of  the  Tenancy,"  to  his  complaint 

wit,  on,  &c.,  the  defendant  Henry  Chapman,  then  being  ^f^^^tices 

the  agent  of  one  Harriett  Middleton,  and,  as  such  agent,  *^*"l^  ^^^^ 

made  his  complaint  in  writing  before  her  Majesty's  justices  wherein  the 

of  the  peace  acting  for  the  district  of  Rutlun,  in  the  county  thereinafter 

of  Denbigh,  (being  the  district  wherein  the  said  dwelling-  "gr'f^tMte, 

house,  tenement,  and  premises,  hereinafter  next  mentioned,  •"<*  stated, 

1  .  1    ,  •  ,  ,    /    that  M.  let  to 

were  and  are  situate)  and  then  m  petty  session  assembled,  the  plaintiff  a 

to  the  number  of  two  and  more ;  and  thereby  said  that  the  yeM"to"yci^™ 

said  H.  Middleton,  by  her  agent  George  Adams,  Esq.,  did  ^^^^  that^he 

let  to  the  plaintiff  a  tenement,  consisting  of  a  messuage  tenancy  was 

11    1   -r*.  T-n  1     •  1  •  T     1      !!•        1  •      determined  by 

called  Biyn  y  rfyunon,  being  the  said  dwelling-house  m  notice  to  quit, 

the  said  count  mentioned,  and  in  which,  &c.,   with  the  ^  such  agent, 

served  on  the 
plaintiff  a 
notice  of  his  intention  to  recover  possession  of  the  said  tenement,  a  duplicate  of  which  notice  was 
served  on  the  wife  of  the  plaintiff^ on  the  premises,  and  read  over  and  explained  to  her.  The  plea 
then  set  out  the  notice,  and  alleged  that  the  justices  duly  issued  their  warrant,  directed  to  the 
defendants  and  all  other  constables  and  peace  officers  acting  for  the  several  parishes  within  the 
hundred  of  R.,  and  thereby  authorized  and  commanded  the  defendants,  and  said  other  constables 
and  peace  officers,  to  enter  on  the  said  tenement,  and  deliver  possession  thereof  to  C,  as  such 
agent.  The  plea  then  proceeded  to  justify  the  breaking  and  entering  the  premises,  and  removing 
the  goods  by  virtue  of  the  said  warrant :  Held^  that  the  plea  was  bad,  and  that  the  defendants 
who  acted  in  obedience  to  the  warrant  were  not  protected  by  the  24  Geo.  2,  c.  44. 
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1845.        appurtenances,  situate  in  the  township  of  Aberchoriar,  in 

^^~r^  that  part  of  the  parish  of  Bodfary,  which  was  in  the  said 

f.  county  of  Denbigh,  for  a  term  of  one  year,  and  so  from 

Chapman  •/  o  •' 

•lid  Otbert.     jear  to  year,  under  the  rent  of  four  shillings ;  and  that  the 

said  tenancy  was  determined  by  notice  to  quit,  given  by  the 
defendant  Chapman,  as  agent  to  and  on  behalf  of  the 
said  EL  Middleton,  owner  of  the  said  tenement,  on  the  30th 
day  of  November  then  last  past ;  and  that,  on  the  28th  day 
of  January,  then  last  past,  the  defendant  Chapman,  as 
agent  for  and  on  behalf  of  the  said  H.  Middleton,  did  serve 
on  the  plaintiff  a  notice  in  writing  of  his  intention  to  apply 
to  recover  possession  of  the  said  tenement,  a  duplicate  of 
which  notice  was  thereto  annexed,  by  giving  by  the  hands 
of  John  Jones,  of,  &c.,  bailiff,  employed  by  him  the 
defendant  Chapman,  agent  as  aforesaid,  for  that  purpose,  a 
true  copy  of  the  last  mentioned  notice,  thereto  annexed 
as  aforesaid,  to  the  wife  of  the  plaintiff,  that  is  to  say,  by 
leaving  the  same  with  the  said  wife  of  the  plaintiff,  being 
in  and  apparently  residing  at  the  place  of  abode  of  the 
plaintiff,  so  holding  on  the  said  tenements  as  aforesaid,  that 
is  to  say,  at  the  said  messuage  or  tenement,  called  Biyn  y 
Ffyunon ;  and  that  the  said  J.  Jones  did  read  over  the  said 
notice  thereto  annexed  to  the  said  wife  of  the  plaintiff,  so 
served  as  aforesaid,  and  with  whom  the  same  notice  there- 
unto annexed  was  left  as  aforesaid ;  and  explained  to  the 
said  wife  of  the  said  plaintiff  the  purport  and  intention 
thereof;  that  notwithstanding  the  said  notice,  the  plaintiff 
did  refuse  to  deliver  up  possession  of  the  said  tenement, 
and  then  still  detained  the  same,  unto  which  said  complaint, 
a  duplicate  of  the  said  notice  of  intention  to  make  the 
said  application  was  then  annexed,  and  was  and  is  as 
follows,  (the  plea  then  set  out  the  notice,  which  was  accord- 
ing to  the  form  given  in  the  schedule  of  the  1  &  2  Vict, 
c.  74):  which  said  notice  was  signed,  Charles  Henry 
Chapman  (meaning  the  defendant  Chapman),  agent  to 
H.  Middleton,  owner  of  the  said  tenement,  and  was  ad- 
dressed to  Mr.  Robert  Jones,  Biyn  y  Ffyunon,  Aberchurlar, 
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Bodfary,  meaning  the  said  plaintiff;  and  the  defendants 
J.  Williams,  R.  Price,  and  J.  Jones,  further  say,  that  the 
said  complaint  having  been  so  made,  and  proof  having, 
to  wit,  then  been  given  to  the  said  justices,   at  petty 
sessions  assembled,  as  aforesaid,  by  the  defendant  Chap- 
roan,  as  agent  of  the  said  H.  Middleton,  as  aforesaid,  of 
the  holding  and  due  determination  of  the  said  tenancy 
of  the  plaintiff,  with  the  time  and  manner  thereof,  the 
said  justices  so   assembled  in  the  petty  sessions  afore- 
said, that  is  to  say,  the  Rev.  Edward  Thelwall,  clerk,  and 
Thomas  Downword,   Esq.,  then  being  two  of  the  said 
justices  acting  for  the  said  district  in  which  the  said  tene- 
ment was  situate,  then,  to  wit,  on,  &c.,  duly  issued  their 
warrant,   under  their  hands  and  seals,  directed   to   the 
defendant,  J.  Williams,  to  J.  Jones,  and  all  other  con- 
stables and  peace  officers  acting  for  the  several  parishes 
within  the  hundred  of  Rutlun,  in  the  said  county;  and 
thereby,   after  reciting  the  said  complaint  of  the  said 
defendant   Chapman,  and  that  the  said  matters  alleged 
therein  were  fully  proved  before  them,  the  said  justices, 
upon  the   oaths  of  credible   witnesses;   the  said  justices 
did  authorize  and  command  the  said  J.  Williams  and 
J.  Jones,  and  the  said  other  constables  and  peace  officers, 
or  any  of  them,  on  any  day,  being  not  less  than  twenty- 
one,   nor  more    than  thirty  clear  days   from    the   date 
thereof,  between  the  hours  of  nine  in  the  forenoon,  and 
four  in  the  afternoon,  to  enter,  by  force,  if  needful,  and 
with  or  without  the  aid  of  the  defendant  Chapman,  as 
such  agent  as  aforesaid,  or  any  other  person  or  persons 
whom  they  might  think  requisite  to  call  to  their  assist- 
ance, into  and  upon  the  said  tenement  and  premises  to 
enter,  and  to  eject  thereout  any  person,  and  of  the  said 
tenement  and  premises,  full  and  peaceable  possession  to 
deliver  to  the   defendant   Chapman,   as   such   agent  as 
aforesaid:  and  the  defendants  J.  Williams,  R.  Price,  and 
J.  Jones,  say,  that  the  said  warrant  being  so  made  and 
issued,  the  said  defendant  J.  Williams,  under  and  by  virtue 
thereof,  at  the  said  time  when,  &c.,  being  a  day  not  less 


1845. 


Jones 

V. 

Chafman 
and  Otben. 
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1845.        than   twenty-one  nor  more  than  thirty  clear  days   from 
^^~7^. — '     the  said  6th  day  of  February,  a.  d.,  1843,  the  date  of  the 
V.  said  warrant,  and  between  the  hours  of  nine  in  the  forenoon 

andOthen.  and  four  in  the  afternoon  of  the  same  day,  broke  and 
entered  the  said  dwelling,  in  which,  &c.,  in  the  said  count 
mentioned,  being  part  of  the  said  tenement  in  the  said 
warrant  mentioned,  in  order  to  deliver  possession  of  the 
same  to  the  said  defendant.  Chapman,  as  such  agent  as 
aforesaid ;  and  it  being  then  necessary  for  the  defendant 
J.  Williams,  in  order  to  execute  the  said  warrant,  to  call 
other  persons  to  his  assistance  in  the  execution  thereof; 
the  said  defendants  R.  Price  and  J.  Jones,  being  then  so 
called  to  the  aid  of  the  defendant  J.  Williams,  and  by  him 
then  required  to  assist  him  in  the  execution  of  the  said 
warrant;  thereupon  they,  at  the  said  time,  when,  &c.,  also 
broke  and  entered  the  said  dwelling-house,  in  which,  &c., 
with  the  defendant,  J.  Williams,  and  in  his  aid  and  assist* 
ance,  in  and  about  the  execution  of  the  said  warrant ;  and 
because  the  plaintiff  then  resisted  the  execution  of  the  said 
warrant,  and  it  was  then  needful  to  use  force  for  executing 
the  same,  the  said  defendants,  J.  Williams,  R.  Price,  and  J. 
Jones,  on  the  occasion  and  for  the  purpose  aforesaid,  com- 
mitted the  said  trespasses,  other  than  the  seizing,  takmg, 
removing,  and  carrying  away  the  said  goods  and  chattels: 
and  as  to  the  taking,  seizing,  removing,  and  carrying  away 
the  said  goods  and  chattels,  the  defendants,  J.  Williams, 
R.  Price,  and  J.  Jones,  say,  that  after  the  said  plaintiff  was 
so  expelled  and  removed  from  the  said  dwelling-house,  in 
which,  &c,  they,  the  defendants,  seized  and  took  the 
said  goods  and  chattels,  then  being  in  the  said  dwelling- 
house,  and  removed  and  carried  them  away  out  of  the  said 
dwelling-house,  in  which,  &c.,  to  a  small  and  convenient 
distance,  and  there  left  them  for  the  use  of  the  plaintiff,  doing 
no  unnecessary  damage  thereto,  as  for  the  cause  aforesaid 
they  lawfully  might :  quae  sunt  eadem,  &c.  Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not 
alleged  in,  nor  does  it  appear  firom,  the  said  plea,  that  the 
defendant,  J.  Williams,  or  any  of  the  said  other  defendants^ 
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was,  at  the  time  of  the  granting  and  issuing  of  the  said 
warrant  therein  mentioned,  nor  at  the  said  time,  when, 
&c.,  a  constable  or  peace  officer,  or  one  of  the  constables 
or  peace  officers  of  the  district,  division,  or  place  within 
which  the  said  dwelling-house,  tenements,  and  premises, 
in  that  plea  mentioned,  or  any  of  them,  or  any  part  thereof, 
were,  or  was  situate;  also  that  it  does  not  appear  in  or 
from  the  said  plea  that  the  said  justices  therein  mentioned, 
had  any  jurisdiction  to  grant  or  issue  the  said  warrant 
therein  mentioned;  and  that  it  is  not  positively  alleged, 
nor  does  it  sufficiently  appear,  in  or  from  the  said  plea, 
that  the  plaintiff  ever  was  tenant  of  the  said  premises,  or 
any  of  them,  or  any  part  thereof,  to  the  said  H.  Middleton ; 
or  that  the  said  supposed  tenancy  was  or  is  determined ;  or 
that  the  plaintiff  was  ever  served  with  such  notice  as  is  by 
the  said  act  of  Parliament  required  in  that  behalf;  or  that 
he  refused  or  neglected  to  quit  or  deliver  up  possession  of 
the  said  premises,  or  any  of  them,  or  any  part  thereof;  or 
that  any  proof  was  given  to  the  justices  before  or  at  the 
time  of  the  granting  or  issuing  of  the  said  warrant  in  the 
said  plea  mentioned,  or  at  any  time  whatever,  of  the  service 
of  such  notice  as  aforesaid,  or  of  the  neglect  or  refusal  of 
the  plaintiff  as  aforesaid. 


1845. 


Welsbi/f  in  support  of  the  demurrer.  The  plea  is  clearly 
bad  on  the  grounds  assigned.  Where  a  party  seeks  to 
justify  a  trespass  under  the  authority  of  a  justice's  warrant, 
the  plea  must  state,  by  distinct  averment,  every  fact 
necessary  to  give  the  justice  jurisdiction.  The  present 
plea  professes  to  be  founded  on  the  1  &  2  Vict  c.  74, 
which  provides  a  summary  mode  of  recovering  possession 
of  certain  premises,  after  the  determination  of  a  tenancy. 
By  the  first  section  of  that  statute  (a),  before  the  justices 


(a)  Section  1  enacts,  "  tbat 
from  and  after  the  passing  of 
this  act,  when  and  so  soon  as  the 
term  or  interest  of  the  tenant  of 


any  house,  land,  or  other  cor- 
poreal hereditaments  held  by 
htm  at  will  or  for  any  term  not 
exceeding    seven   years,    either 
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Jones 

V. 

Chapman 
and  Othen. 


are  authorised  to  act,  it  b  necessary  that  a  notice,  in  the 
form  prescribed  should  be  given  to  the  party  in  possessioii. 


without  being  liable  to  the  pay- 
ment of  any  rent  or  at  a  rent 
not  exceeding  the  rate  of  twenty 
pounds  a-year,  and  upon  which 
no  fine  shall  have  been  reserved 
or  made  payable,  shall  have  ended 
or  shall  have  been  duly  deter- 
mined by  a  legal  notice  to  quit 
or  otherwise,  and  such  tenant  or 
(if  such  tenant  do  not  actually 
occupy  the  premises,  or  only 
occupy  a  part  thereof,)  any  person 
by  whom  the  same  or  any  part 
thereof  shall  be  then  actually 
occupied  shall  neglect  or  refuse 
to  quit  and  deliver  up  possession 
of  the  premises  or  of  such  part 
thereof  respectively,  it  shall  be 
lawful  for  the  landlord  of  the  said 
premises  or  his  agent  to  cause 
the  person  so  neglecting  or  re- 
fusing to  quit  and  deliver  up 
possession  to  be  served  (in  the 
manner  herein-after  mentioned) 
with  a  written  notice,  in  the  form 
set  forth  in  the  schedule  to  this  act, 
signed  by  the  said  landlord  or  his 
agent,  of  his  intention  to  proceed 
to  recover  possession  under  the 
authority  and  according  to  the 
mode  prescribed  in  this  act ;  and 
if  the  tenant  or  occupier  shall 
not  thereupon  appear  at  the  time 
and  place  appointed,  and  show 
to  the  satisfaction  of  the  justices 
herein-after  mentioned  reasonable 
cause  why  possession  should  not 
be  given  under  the  provisions  of 
this  act,  and  shall  still  neglect  or 
refuse  to  deliver  up  possession  of 
the  premises  or  of  such  part 
thereof  of  which  he  is  then  in 
possession  to  the  said  landlord 


or  his  agent,  it  shall  be  lawful 
for  such  landlord  or  agent  to 
give  to  such  justices  proof  of  the 
holding  and  of  the  end  or  other 
determination  of  the  tenancy, 
with  the  time  or  manner  thereof, 
and  where  the  title  of  the  land- 
lord has  accrued  since  the  let- 
ting of  the  premises,  the  right  by 
which  he  daims  the  poasetsion, 
and  upon  proof  of  service  of  the 
notice,  and  of  the  neglect  or  re- 
fusal of  the  tenant  or  occupier, 
as  the  case  may  be,  it  shall  be 
lawful  for  the  justices  acting  for 
the  district,  division,  or  place 
within  which  the  said  premises  or 
any  part  thereof  shall  be  ntuate,iD 
petty  sessions  assembled,  or  toy 
two  of  them,  to  issue  a  warrut 
under  their  hands  and  seals,  to 
the  constables  and  peace  otBan 
of  the  district,  division,  or  place 
within  which  the  said  premises, 
or  any  part  thereof  shall  be 
situate,  commanding  them,  within 
a  period  to  be  therein  named,  not 
less  than  twenty-one  nor  nofe 
than  thirty  clear  days  from  the 
date  of  such  warrant,  to  enter 
(by  force  if  needful)  into  the  pre- 
mises, and  give  posaesaion  of  the 
same  to  such  landlord  or  agent: 
provided  always,  that  entry  xsfon 
any  such  warrant  shall  not  be 
made  on  a  Sunday,  Good  Fridaj, 
or  Christmas  day,  or  at  any  time 
except  between  the  hours  of  nine 
in  the  morning  and  four  in  the 
afternoon :  provided  also,  that 
nothing  herein  contained  shall  be 
deemed  to  protect  any  peraon  on 
whose  application  and  to  whom 
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and  he  must  have  failed  to  appear  at  the  time  and  place 
appointed ;  or,  if  he  appeared,  must  have  failed  to  shew  to 
the  satis&ction  of  the  justices,  reasonable  cause  why  pos- 
session should  not  be  given.  Then  upon  proof  of  the 
determination  of  the  tenancy,  and  of  service  of  the  notice, 
and  of  the  neglect  or  refusal  of  the  tenant,  the  justices  are 
authorised  to  issue  a  warrant  to  the  constable  of  the  dis- 
trict, division,  or  place  within  which  the  premises  are 
situate.  This  plea  does  not  allege,  by  way  of  distinct 
averment,  either  that  the  plaintiff  was  tenant,  or  that  the 
tenancy  was  determined ;  but  it  only  mentions  those  facts 
as  part  of  the  complaint  Neither  is  it  alleged  that  proof 
was  given  before  the  justices  of  the  service  of  the  notice,  or 
of  the  neglect  or  refusal  of  the  plaintiff  to  give  up  posses- 
sion ;  or  that  the  plaintiff  did  not  appear ;  or  that  though 
he  appeared,  he  did  not  shew  sufficient  cause  why  the 
warrant  should  not  issue.  Besides,  it  is  not  stated  that  the 
hundred  of  Rutlun  is  the  district,  division,  or  place  within 
which  the  premises  are  situate.  The  defendants  will,  per- 
haps, rely  on  the  fifth  section  of  the  1  &  2  Vict  c.  74,  which 
enacts,  ^*  that  it  shall  not  be  lawful  to  bring  any  action  or 
prosecution  against  the  said  justices  by  whom  such  warrant 
as  aforesaid  shall  have  been  issued,  or  against  any  constable 
or  peace  officer  by  whom  such  warrant  may  be  executed, 
for  issuing  such  warrant  or  executing  the  same  respectively, 
by  reason  that  the  person  on  whose  application  the  same 
shall  be  granted  had  not  lawful  right  to  the  possession  of 
the  premises.'"  That  section,  however,  only  gives  protection 
where  the  proceedings  have  been  in  accordance  with  the 


1845. 


JONEB 

o. 

Chapman 
and  Otbert. 


any  such  warrant  shall  be  granted 
from  any  action  which  may  be 
brought  against  him  by  any  such 
tenant  or  occupier,  for  or  in  re- 
spect of  such  entry  and  taking 
possession,  where  such  person 
had  not  at  the  time  of  granting 
the   same  lawful    right   to  the 

VOL.  IL  N   N   N 


possession  of  the  same  premises : 
provided  also,  that  nothing  herein 
contained  shall  affect  any  rights 
to  which  any  person  may  be  en- 
titled as  out  going  tenant  by 
the  custom  of  the  country  or 
otherwise. 


D.  &  L. 
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statute,  and  it  afterwards  turns  out  that  the  person  on  whose 
application  the  warrant  has  issued  had  no  lawful  right 
to  possession.  The  question  then,  is,  whether  this  plea 
can  be  considered  a  sufficient  justification  at  common  law ; 
and  it  is  submitted  that  it  cannot  On  that  subject  the 
observations  of  Tindal,  C.  J.,  in  MorreU  v.  Martin  (a\  are 
in  point     The  Court  called  on 


Peacock  to  support  the  plea.  This  is  not  an  acUon 
against  the  justices,  but  against  the  constable  and  others 
who  acted  under  their  warrant  The  defendants  are, 
therefore,  protected,  under  the  24  Geo.  2,  c.  44.  [JParke,  B. 
— That  act  does  not  apply  to  a  case  like  this,  where  the 
statute  gives  a  special  authority  to  a  constable  of  the 
district].  The  object  of  the  24  Geo.  2,  was  to  protect 
persons  who  acted  in  obedience  to  a  justice's  warrant 
[Par key  B. — By  the  terms  of  the  act  of  Parliament,  no 
officer  can  be  justified  in  executing  the  warrant,  except  the 
constable  of  the  district,  division,  or  place,  within  which  r. 
the  premises  are  situated.  The  question  does  not  turn 
on  the  24  Gea  2,  for  it  is  not  shewn  that  the  party  exe- 
cuting the  warrant  was  a  constable  of  the  district.  The 
defendants  must  make  out  that  they  were  entitled  to  take 
possession  under  the  1  &  2  Vict  c.  74,  and  they  have  fiuled 
to  do  sa] 

Judgment  for  the  Plaintiff. 


(a)  3  M.  &  6.  690}  See  S.  C.  4  Scotfs  N.  R.  30a 
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In  re  Gedye, 
and  in  a  cause  between 
Gedye  and  Elgie.  1845. 

1  HIS  was  an  application  by  the  defendant,  a  country  A  bill  for 
attorney,  to  tax  the  bill  of  the  plainti£^  his  London  agent,  ^S^imJ^^ 
for  the  recovery  of  which  the  present  action  had  been  ^^^rvtct. 
brought  «•  73. 

A  rule  nisi  having  been  obtained  to  refer  the  bill  for 
taxation,  and  in  the  meantime  to  stay  all  proceedings  in 
the  action ; 

Gray  and  Collier  shewed  cause.  This  is  an  implication 
under  the  6  &  7  Vict  c  73,  s.  37 ;  but  it  is  submitted, 
that  that  statute  applies  only  to  transactions  between  a 
solicitor  and  his  client  Before  that  statute,  the  act  which 
authorized  the  Court  to  refer  a  bill  for  taxation  was  the 
2  Geo.  2,  c*  23,  s.  23.  It  may  perhaps  be  said  that  this 
statute  would  have  applied  to  agents'  bills;  but  for  the 
subsequent  enactment  in  the  12  Geo.  2,  c  13,  s.  6,  which 
expressly  excludes  agency  bills  from  its  operation.  It  is 
dear,  however,  from  the  wording  of  the  enactments  of  the 
2  Gea  2,  c.  23,  that  they  had  reference  only  to  bills 

N  N  N  2 
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1845.  between  attorneys  and  their  clients,  and  not  between  one 
I^^  attorney  and  another;  for  the  23rd  section  requires  the 
Geotb.  bill  to  be  "  written  in  a  common  legible  hand»  and  in  the 
English  tongue," — *'  and  in  words  at  length,"  &c  Be^des, 
the  practice  of  appointing  an  agent  in  town  appears  to  have 
been  introduced  in  the  reign  of  George  th^  first,  LuJCs 
PracL  p.  293 ;  and  had  the  act  been  intended  to  apply 
to  such  agents,  they  would,  no  doubt,  have  been  expressly 
named  in  it.  The  exceptive  enactment  in  the  12  Geo.  2, 
c  13,  s.  6,  may  therefore  have  proceeded  from  an  extreme 
caution.  With  respect  to  the  recent  statute,  which  amends 
and  consolidates  the  law  relating  to  attorneys,  it  is  not  to 
be  supposed  but  that  the  word  '^  agent"  would  have  been 
used,  if  intended  to  have  been  included  in  the  37th  section. 
A  recent  decision  in  this  Court,  In  re  Simons  (a\  shews 
that  to  bring  the  case  within  the  above  section,  the  party 
must  have  acted  *^  as  solicitor  or  attorney."  Now,  a  London 
agent  acts  not  ^^  as  solicitor  or  attorney,"  but  ^'  as  agent ;" 
and,  as  such,  has  a  totally  different  scale  of  remuneration 
and  charges.  The  rights  also  of  an  agent  as  against  the 
attorney  differ  from  those  of  an  attorney  against  his  client 
An  agent  has  only  a  lien  on  the  papers  or  money  of  the 
client  for  his  bill  of  charges  in  that  particular  suit ;  whereas 
the  attorney  has  a  general  lien  on  all  the  papers  of  his  client. 

Lush,  in  support  of  the  rule.  It  is  true  that  in  the 
case  of  Cardale  v.  Bull  (b)  ic  was  decided  that  a  common 
law  agent's  bill  is  not  taxable  under  the  2  Geo.  2,  c.  23, 
and  the  12  Geo.  2,  c.  13.  But  the  case  of  Janes  v. 
Roberts  {c\  which  is  there  referred  to,  shews  that  in 
equity  a  different  construction  prevails.  \_Coleridgey  J. — 
The  Courts  of  Equity  seem  to  claim  the  right,  inde- 
pendently of  any  power  conferred  by  statute*]  If  the 
attorney  is  not  entitled  to  have  his  agent^s  bill  taxed,  he 
is  not  entitled  to  have  it  delivered.     There  is  no  reascui 

(a)  Ante,  p.  500.  (c)  8  Sim.  197. 

(6)  4  a  B.  611. 
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before  a  jury  than  those  of  an  attorney's.  As  to  the  ^^^.^ 
objection  that  the  chaises  are  on  a  different  scale,  the  Gedyk. 
Masters  would,  of  course,  adapt  their  rates  of  allowance 
accordingly.  There  being  then  no  reason  why  an  agent's 
bill  should  not  be  taxable,  it  remains  to  be  seen  whether  it 
is  included  in  the  recent  statute,  either  by  express  words, 
or  by  any  sufficiently  comprehensive  enactment.  The  recent 
act  applies  to  all  bills  of  an  attorney.  Formerly,  in  order 
to  have  the  bill  taxed,  the  business  must  have  been  in  a 
Court  of  law  or  equity ;  now  the  intention  of  the  statute  is, 
that  all  bills  may  be  taxed,  and  the  words  of  the  enactment 
are  sufficiently  comprehensive.  Sect.  32,  shews  that  the 
relation  of  attorney  and  agent  was  present  to  the  mind  of 
the  Legislature  when  framing  the  act  Besides,  the  recent 
act  repeals  the  12  Geo.  2,  c.  13,  s.  6,  which  prevented  the 
2  Geo.  2,  c.  23,  from  applying  to  agents'  bills ;  and,  as  the 
words  of  the  present  act  are  equally  comprehensive  with 
the  old,  and  no  exceptive  clause  is  to  be  found,  it  is  sub- 
mitted that  an  agency  bill  is  vrithin  the  enactments  of  the 
recent  statute. 

Coleridge,  J. — Upon  consideration  of  this  case,  I  am 
of  opinion  that  the  recent  act,  the  6  &  7  Vict  c.  73,  does 
not  apply  to  agents'  bills ;  and  that  this  rule  must,  conse- 
quently, be  discharged.  I  entirely  agree  with  what  has 
been  said  respecting  the  necessity  of  construing  that  act 
with  reference  to  the  state  of  the  law  at  the  time  when  it 
was  passed ;  and  I  am  satisfied  that  its  provisions  were  well 
weighed,  and  made  with  great  care. 

Now,  it  is  said,  that  in  the  Court  of  Chancery  agents' 
bills  were  taxable  by  virtue  of  the  inherent  power  of  the 
Court,  without  reference  to  any  legislative  enactment. 
With  regard,  therefore,  to  such  bills,  it  was  not  necessary 
to  introduce  any  special  provision  in  the  recent  act  The 
Courts  of  Common  Law,  on  the  other  hand,  held  that 
they  possessed  no  power  independent  of  the  statute,  to 
order  rhe  taxation  of  an  attorney's  bill.     And  with  respect 
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1845.  to  agency  bills,  it  was  equally  clear  that  the  express  pro- 
"i^!^^  visions  of  the  12  Geo.  2,  c  13,  prevented  the  common  law 
Gedye.  Courts  from  having  any  power  over  them.  It  was  con- 
tended, however,  that  the  statute  2  Geo.  2,  c.  23,  included 
agents'  bills;  but  I  do  not  think  it  very  material  in  the 
view  I  take  of  the  present  case,  to  consider  whether  it  did 
or  not 

In  order  then  to  judge  whether  any  alteration  were 
intended  in  the  law  with  respect  to  agents*  bills,  let  us  see 
what  was  done  in  other  matters  where  an  alteration  was 
effected.  Now,  in  the  case  of  executors  and  others 
chargeable  on  a  bill,  the  act  provides  that  the  bill  may  be 
taxed  on  the  application  of  the  party  interested  in  the 
property.  So  with  respect  to  the  subject-matter  of  the 
taxation;  the  Courts  had  no  power  to  refer  any  other 
business  than  that  done  at  law  or  equity:  and  the  act 
expressly  extends  it  to  business  not  transacted  in  either  a 
Court  of  law  or  equity. 

If,  therefore,  we  find  that  where  alterations  are  made  in 
other  matters,  the  act  expressly  mentions  them,  and  is  silent 
as  to  any  alteration  with  respect  to  agent's  bills,  I  think  the 
irresistible  inference  to  be  drawn  from  this  silence  is,  that 
agents'  bills  were  not  intended  to  be  included  in  the  act 
Am  I  then  to  say,  that  because  general  words  are  used  in 
the  act,  therefore  it  was  not  necessary  to  introduce  the 
word  *'  agent  ?"  This  view  might  be  entitled  to  some 
weight  if  I  were  dealing  with  the  case  of  parties  who  might 
be  supposed  not  to  know  the  existing  state  of  the  law. 
But  the  whole  force  of  the  ai^ument  of  Mr.  Lush  has  been 
directed  to  shew  that  an  agent  was  a  party  well  known  at 
the  time  of  the  passing  of  the  act. 

It  must  therefore,  I  think,  be  taken,  that  an  agent's  bill 
is  not  included  in  the  act,  and  is  consequently  left  in  the 
same  state  as  before  the  act  was  passed ;  that  is,  as  it  was 
untaxable  before,  so  also  is  it  untaxable  since  the  passing 
of  the  act 

Rule  dischaiged. 
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In  re  Hilliabd. 

A  RULE  had  been  obtained  in  last  Term,  calling  upon  Where  the 

an  attorney  of  the  name  of  Hilliard  to  shew  cause  why  he  defendant  had 

should  not  pay  a  sum  of  29t,  in  pursuance  of  hb  under-  £JiJ|L"J*par 

taking.     It  appeared  that  Hilliard  had  acted  as  attorney  for  tl»«  de*»*» "» 

^  M  J   consequence 

the  defendant  in  a  cause  of  Wennington  v.  Forrester;  and  of  which  the 

that  on  notice  of  trial  being  given  the  defendant  consented  proceedings; 
to  execute  a  cognovit,   which   Hilliard  attested   as  his  ^^j^J^jhe 
attorney.     It  was  asserted  in  the  affidavits  in  support  of  nndertaking; 
the  rule,  and  not  contradicted,  that  Hilliard  was  aware,  at  wasmdonder 
the  time  of  the  execution  of  the  cognovit,  that  the  attesta-  ^^^j,^  sS^to" 
tion  was  invalid  for  not  following  the  form  required  by  ofFraodi. 
the  1  &  2  Vict.  c.  110,  s.  9-     The  plaintiff  afterwards  dis- 
covering that  the  attestation  had  been  informal,  obtained  a 
Judge's  order  to  set  aside  the  cognovit  and  execution  which 
had  issued,  without  costs;  which  being  done,  he  proceeded 
in  the  action.      Negotiations  were  then   entered  into; 
by  which  the   plaintiff  agreed  to  stay  proceedings,  on 
Uilliard's  giving  a  personal  undertaking ;  which  he  did  in 
the  following  form : 

I  agree  to  pay  to  Mr.  Samuel  Smith  within  one  calendar 
month  ftx)m  this  day,  the  sum  of  twenty-nine  pounds. 
Witness  my  hand,  this  thirtieth  day  of  October,  1844. 

J.  H.  Hilliard. 

The  money  having  been  demanded  and  not  paid,  the 
present  rule  had  been  obtained. 

Martin  now  shewed  cause.  This  is  a  promise  to  pay  the 
debt  of  a  third  party,  and  is,  therefore,  void  under  the  4th 
section  of  the  Statute  of  Frauds.  The  meaning  of  that  section 
is  not  that  a  contract,  coming  within  its  terms,  shall  stand 
for  all  purposes,  except  that  of  being  enforced  by  action ; 
but  that  the  contract  shall  be  altogether  void ;  CarringUm 
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1845.  V.  Roots  (o).  The  Court  will  not,  it  is  presumed,  ezeidac 
j^^  a  sammarj  jurisdiction,  to  enforce  a  contract,  which  is  Toid 
HiLLiAED.  in  law.  There  is  a  case  cflnre  Greaves  (b),  it  is  true,  in 
which  the  Court  of  Common  Pleas  decided  the  cootnirj; 
but  that  case  is  not  to  be  found  in  the  regular  reports  of  that 
Court,  and  is  cited  only  in  a  note  to  the  case  of  Swms  t. 
Duncombe  (c).  The  latter  case,  and  the  sobseqnent  one  of 
In  re  Paterson  (d)  were  decided  on  its  auttumtyy  and  the 
question  was  not  argued. 

Gray,  in  support  of  the  rule.  The  Court  may  force  an 
attorney  in  this  way  to  do  justice,  independent  of  any  land- 
ing contract  in  law.  The  case  of  In  re  Greaves  (b)  is  pre- 
cisely in  point,  and  has  been  acted  on  in  the  two  subsequent 
decisions  which  have  been  cited. 

It  was  also  acted  on  in  the  case  of  in  re  Ilayward  {e)  in 
this  Court. 

Cut.  ado.  vulL 

CoLKRn>OE,  J. — ^This  was  a  rule  to  enforce  the  per- 
formance by  an  attorney  of  an  undertaking  to  pay  the  sum 
of  29/.  for  his  client;  and  the  ground  taken  on  the  argor 
ment  was  that  the  contract  was  void  by  the  4th  section  of 
the  Statute  of  Frauds,  for  want  of  a  consideration  appearing 
on  the  face  of  it  It  was  admitted,  that  in  the  case  of  In  re 
Greaves  (2f),  the  same  objection  was  made  and  overruled  by 
the  Court;  and  that  in  two  other  cases,  rules  had  been  granted 
on  the  authority  of  that  case,  with  some  remark  on  it  by  the 
learned  Judges,  and  made  absolute  without  cause  shewn. 
And  I  have  since  been  furnished  with  a  case,  not  I  believe 
reported,  in  which  my  brother  Williams  acted  upon  it 
in  this  Court,  in  Hilary  Term,  1841. — In  re  Hayward, 

Against  this  authority  none  was  cited,  and  the  alignment 
used  was  founded  entirely  on  considerations  of  contract  It 
seems  to  me  that  the  Court  does  not  interfere  merely  with 

(a)  2  M.  &  W.  248.  (d)  1  Dowl.  463. 

(6)  1  Cr  &  J.  374,  n.  {e)  H.  T.  1841,  not  reported. 

(c)  I  Cr.  &  J.  372. 
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a  view  of  enforciog  contracts,  on  which  actions  might  1845. 
be  brought,  in  a  more  speedy  and  less  expensive  mode ;  j^  „ 
but  with  a  view  to  securing  honesty  in  the  conduct  of  its  Hiluabd. 
officers,  in  all  such  matters  as  they  undertake  to  perform  or 
see  performed,  when  employed  as  such,  or  because  they 
are  such  officers.  The  Court  acts  on  the  same  principle, 
whether  the  undertaking  be  to  appear,  to  accept  declaration, 
or  other  proceedings  in  the  course  of  the  cause,  or  to  pay 
the  debt  and  costs.  It  does  not  interfere  so  much  as 
between  party  and  party  to  settle  disputed  rights;  as 
criminally  to  punish  by  attachment,  misconduct,  or  disobe- 
dience in  its  officers.  In  this  view,  the  objection  relied  on 
does  not  apply.  I  have  no  de.sire  to  narrow  the  jurisdiction 
of  the  Court  as  to  these  undertakings  on  any  such  ground 
as  the  present ;  they  are  very  often  most  beneficially  made 
for  both  parties  in  a  cause,  and  there  would  be  great  injustice 
in  letting  the  attorney  loose  from  them,  after  the  party  has 
foregone  the  advantage  or  paid  the  price  which  was  the 
consideration ;  while  there  is  no  hardship  on  the  attorney 
in  enforcing  them;  he  is  never  compelled  to  enter  into 
them  ;  if  he  does,  he  should  secure  himself  by  his  arrange- 
ment with  his  client,  and  he  must  be  taken  to  know  the 
legal  consequences  of  his  own  act 

Rule  absolute. 


Newport  v.  Hardt. 

1  HIS  was  an  action  of  debt  for  use  and  occupation,  to  In  an  action 
which  the  defendant  had  pleaded  the  general  issue.     At  andoccapation, 
the  trial,  which  took  place  at  the  Sheriff's  Court  in  London,  ^«  ^^hew*^* 
the  plaintiff  proved  a  prim&  facie  case  of  rent  due  to  the  under  the 
amount  of  13L  Is.,  of  which  it  was  agreed  that  2/.  14^.  were  [bat  J.  S.  had 
due  on  the  27th  May,  1844.     The  defence  was,  that  one  j^JS^^i* 

ejectment  for 
the  premises,  and  that  to  aroid  being  turned  oat  of  possession,  he  had  attorned  and  paid  the  rent 
subsequently  accruing  due  to  J.  S. :  but  he  cannot,  with  respect  to  the  rent  preriousl/  due,  set 
up  as  a  defence  under  this  plea,  that  he  has  paid  it  to  J.  8. 
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1845.  Joshua  Clark  had  in  1837  recovered  judgment  iaejecti 
for  the  premises  agunst  the  casual  ejedori  which  j 
ment  was  revived  bj  scire  &cias  on  the  8di  of  May,  1 
On  the  27th  of  May,  the  defiendant  had  notice  of  t 
proceedings  firom  Clark*s  solicitor,  and  was  told  that  a 
of  possession  would  be  executed,  and  he  would  be  tu 
out,  unless  he  attorned  and  pud  rent  to  him ;  whereupo 
accordingly  paid  the  sum  of  2/.  14«.,  being  the  rent  then 
deducting  taxes,  and  had  continued  since  that  time  to 
the  rent  to  Clark.  It  was  objected  that  this  defence 
not  available  under  the  plea  of  the  general  iasne ;  but 
learned  commismoner  directed  the  jury  to  find  a  ve 
fiir  the  plmntiff,  reserving  to  the  defendant  the  lil 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdi 
2L  Us. 

TrnnUrucn,  having  obtained  a  rule  nisi  accordingly ; 

Humfrey  shewed  cause.  If  a  recoyerer  in  eject 
stand  in  the  same  light  as  the  mortgagee  of  the  premia 
cannot  be  denied  that  the  case  of  WaddUove  v.  Barntx 
is  an  authority  to  shew  that  as  respects  the  rent  acci 
due  subsequent  to  the  notice  to  the  defendant,  the  del 
is  open  under  the  general  issue.  But  that  case  is  ah 
authority  expressly  in  point,  that  with  respect  to  die 
which  had  previously  accrued,  the  defence  should 
been  specially  pleaded.  The  plaintiff,  therefore,  is  enti 
at  any  rate,  to  the  verdict  for  2L  14«. 

Tomlinsan,  in  support  of  the  rule.  A  mortgag 
entitled  to  by-gone  rents,  as  well  as  such  as  subsequ 
accrue  due ;  Pope  v.  Biffffs  (b) ;  and  a  recoverer  in  i 
incnt  stands  upon  the  same  footing.  [^Colerufye,  J. — 
v.  Bu/ff8  is  only  an  authority  that  a  mortgagee  can  re< 


(a)  2  Bing.  N.  C.  538 ;  See         (6)  9  B.  &  C.  245  ;  See 
S.  C.  2  Scott,  763 ;  4  Dowl.  347.     4  M.  &  R.  193. 
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by-gone  rents  that  remain  unpaid].     The  present  is  even  a        ^8^* 
stronger  case  than  that  of  payment  to  a  mortgagee;  for  here      Newport 
there  could  be  no  election.     The  case  of  Hodgson  v.  Gom-       ^^JJ- 
coigne  (a)  shews  that  the  recovery  in  ejectment  relates 
back  to  the  date  of  the  demise  as  laid  in  the  declaration, 
and  that  the  relation  between  landlord  and  tenant  ceases 
from  that  time. 

Cur*  ado.  ntdL 

CoLEBiDQEy  J. — (After  stating  the  £u;ts  of  the  case  as 
above).  Upon  the  aigument  it  was  not,  I  think,  seriously  con- 
tended that  the  judgment  with  notice,  and  the  bon&fide  threat 
of  a  writ  of  possession  followed  by  an  attornment  thereon 
to  the  recoverer  in  the  ejectment,  were  not  equivalent  to 
an  eviction ;  so  that  the  subsequent  occupation  was  by  lus 
permission,  and  not  by  that  of  the  plaintiff,  the  former  land- 
lord. And  it  was  admitted,  if  that  were  so,  that  fVaddilove 
V.  Bamett  {b)  had  decided  that  this  might  be  given  in 
evidence  under  nunquam  indebitatus ;  and  that  the  action 
was  answered  as  to  the  subsequently  accruing  rent.  But 
the  same  case  was  relied  on,  to  shew  that,  with  regard  to 
the  rent  due  before  the  notice,  the  defendant  could  only  be 
discharged,  if  at  all,  by  a  special  plea ;  for  that  de  fiM^to  the 
previous  occupation  had  been  by  permission  of  the  original 
landlord,  the  plaintiff,  and  that  its  character  was  not  altered 
by  the  subsequent  notice  and  attornment 

And  unless  there  be  some  distinction,  material  to  the 
present  purpose,  between  the  relation  of  the  mortgagor  and 
his  tenant  before  notice,  and  that  of  the  recoveree  in  a 
judgment  in  ejectment  and  his  tenant  before  notice,  this 
argument  will  be  just  For  the  defendant  it  was  con- 
tended that  there  was  such  a  distinction ;  and  Hodgson  v. 
Gascoigne  (a)  was  relied  on  as  shewing,  that  from  the  day 
of  the  demise  in  the  ejectment  the  defendant  was  a  mere 


(a)  5  B.  &  A.  88. 

(6)  2  BiDg.  N.  C.  538 ;  See  S.  C.  2  Scott,  763 ;  4  Dowl.  347. 
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irc^Meser,  and  of  course  not  limbic  to  the  pmjwat 
rent  as  an  occapier  under  cootract,  or  bj  p 
That  case  decided,  that  where  the  hmdlord 
in  ejectment  tar  a  forfeiture  against  his  tenant,  th 
ceased  (rom  the  day  of  the  demise:  the  land 
treated  the  tenant  as  a  trespasser  fixxn  that  di^ 
judgment  shewed  that  he  was  so :  cooaeqneotlyy 
ing  crops  were  his,  not  the  tcnant^s,  and  he  ooold 
a  year's  rent,  to  be  paid  to  him  by  the  sherifl^  i 
statute  of  Anne,  out  of  the  goods  seised  nod^  an  < 
at  the  suit  of  a  third  perK>n,  for  that  right  was  onh 
a  landlord  in  the  case  of  an  existing  tenancy. 
sound  decision,  but  it  concludes  nothing  as  bet 
tenant,  and  a  person,  the  apparent  owner,  under 
has  taken  possession,  and  by  whose  permission  de 
has  occupied  land.  However  infirm  ex-  merely 
able  the  title  of  Newport,  he,  in  hct^  gaye  posE 
Hardy,  and  Hardy  has  occupied  by  his  pcsrmiaEoc 
no  consequences  in  law  follow  from  the  jodgment 
ment  affecting  these  &cts;  whether  it  be  consid 
judgment  against  Newport,  or  against  Ebtrdy,  it  lei 
relation  to  each  other  untouched.  Now  these  tw 
possession  had  from  Newport,  and  occupation  bj 
mission,  are  all  that  are  denied  by  the  {^ea :  the 
to  pay  is  implied  by  law.  K  the  defendant  had 
to  rely  on  the  notice  and  eviction  as  furnishing 
why  he  should  not  pay  in  spite  of  the  oocuf 
plaintiff's  permission,  he  should  have  pleaded  the! 
fcssion  and  avoidance.  Waddihve  v.  Bameti  {a\  \ 
seems  to  me  to  govern  this  case  on  both  points.  ' 
therefore,  will  be  absolute  to  reduce  the  damages  t 
and  discharged  as  to  the  remainder. 

Rule  accon 


(a)  2  BioR.  N.  C.  538 ;  See  S.  C.  2  Scott,  763  ;  4  Dow] 
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Waite,  Executor  of  Gale  v.  Gale. 
1.  HIS  was  an  action  of  debt  for  money  had  and  received,  l°  »>  action 

-  1      .  1      ,         1   .     .  «•  for  money  had 

and  on  an  account  stated  with  the  plaintin  as  executor;  to  and  received 
which  the  defendant  had  pleaded  the  general  issue.  MecutorTbut 

At  the  trial,  which  took  place  before  the  undersheriff  of  ??*  n*min«f 

*  ,     ,  him  as  such, 

Wiltshire,  it  appeared  that  the  plaintiff  was  the  executor  the  plaintiff 
of  one  Elizabeth  Gale,   and  that  the  defendant  was  one  ^  produM»^th? 
of  the  executors  of  her  husband  John  Gale,  and  that  the  ^i^^^^ 
action  was  brought  to  recover  the  amount  of  certain  interest  « >^otice  to 

.      .  ,  admit  "an 

due  to  her,  in  her  lifetime,  under  the  will  of  her  husband,  office  copy  of 
Notice  had  been  given  to  produce  the  probate  of  the  will  of  ^Jj  twulment 
John  Gale,  which  the  defendant  declined  to  do,  but  did  not  ^i^^l  9,^^* 

.  ,        .  .  ofLockndge, 

object  that  there  was  no  proof  that  it  was  in  his  possession ;  in  the  parish 
whereupon   the   plaintiff  produced  an  order  of  a  learned  the  county  of 
Judge,  (which  was  made  by  consent,  and  in  the  usual  form),  laJe^'p^^at 
that  the  defendant  should,  at  the  trial  of  the  cause,  make  ?5r*f^^'<^J!«*»' 

.  .  .  ^^  April, 

the  admissions  specified  in  the  following  notice :  1813,"  and  a 

Judge's  order 
made  for  the 

In  THE  QuEEK'8  Bench.  ^^^a^ 

Between  George  Waite,  (executor  of  the  last  will  document  in 

1  n  x>  1  .       t-n.     I      «    question,  which 

and  testament  of  Betty,  otherwise  Elizabeth  purported  to  be 
Gale,  deceased),  Plaintiff,  and  Geoi^  Gale,  L"*^"^ 

Defendant  registry  of  the 

Archdeacon 

Take  notice  that  the  plaintiff  in  this  cause  proposes  to  of  Wiiu,'*and 
adduce   in   evidence    the    several    documents    hereunder  copy  of  the 
specified,  and  that  the  same  may  be  inspected  by  the  de-  J^  [ji^J'^^L 
fendant,  his  attorney,  or  agent,  at  my  office.  No.  26,  Old  "F.ll.,  regis- 

trar,    with  *iti 

BurUngton-street,  Bond-street,  on  Saturday,  the  eleventh  extract  appa. 
day  of  May  instant,  between  the  hours  of  ten  o'clock  in  the  ^"J  &^k||*that 
forenoon,  and  four  o'clock  in  the  afternoon  of  that  day ;  and  ?®  "^^^  ^ 

•^     .  been  proved 

and  probate 
granted : 
Heldt  that  the  document  was  rightly  admitted  in  evidence,  without  proof  that  the  probate  was 
in  possession  of  the  defendant,  or  uf  the  signature  of  the  registrar. 

An  action  for  money  had  and  received  will  lie  against  an  executor  who  recehres  the  money  of 
third  parties,  without  declaring  against  him  as  executor. 

Quart,  if  in  an  action  against  an  executor,  there  is  any  legal  presumption  that  the  probate  is 
in  lUfl  1  * 
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V, 

Oals. 


that  the  defendant  will  be  required  to  admit  that  such  of  the 
_  documents  as  are  specified  to  be  originals  were  respectively 

Executor,  ke.  written,  signed,  or  executed,  as  they  purport  respectively  to 
have  been;  that  such  as  are  specified  as  copies,  are  true 
copies,  and  such  documents  as  are  stated  to  have  been 
served,  sent  or  delivered,  were  so  served,  sent,  or  de- 
livered respectively ;  saving  all  just  exceptions  to  the  ad- 
missibility of  all  such  documents  as  evidence  in  this  cause. 
Dated  this  10th  day  of  May,  1844. 

Yours,  &C., 

JohnFiks» 

26,  Old  Burlington-street, 

Plaintiff's  Agent 


To  Messrs.  Dynely,  Coverdale,  and 
Lee,  the  above  named  Defendant's 
Agents* 


Description  of  Document. 

JHle, 

Original  or  Dopficata, 

served,    tent    or    de- 

liyered,    when,    how. 

and  bj  whom. 

An  office  copy  of  the  last  will 
and  testament  of  John  Gale,  of 
Lockridge,  in  the  parish  of  Overton, 
in  the  county  of  Wilts,  bricklayer, 
proved  at  Marlborough,  19th  April, 
1813. 

and 
Feb. 
1813. 

Office  copy. 

The  plaintiff  then  tendered  in  evidence  a  document,  of 
which  the  following  is  a  copy : 


'<  Extracted  from  the  registry  of  the  Archdeacon  ci 

wats. 

**  In  the  name  of  God,  Amen,  I,  John  Grale^  o^^  &c. 
[Here  followed,  apparently,  a  verbatim  copy  of  the  will, 
containing  the  following  extract:  ''Also  I  give  and  be- 
queath unto  my  said  wife  Betty  Gale,  the  interest  of  all  the 
money  I  have  now  at  use  for  and  during  her  widow- 
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hood,  and  if  she  marry,**  &c.,   "or  after  her  decease,"        1845. 
then,&c.]  ^:^^ 

Execator,  &c. 

''Taken  from  the  original^       This  will  was  proved  at        Galb. 
and  examined   therewith,  I  Marlborough,  on  the    19th 
Fitz.  Macdonald  (a),  Re-  f  day  of  April,  1813,  before 
gistrar.  J  the  Reverend  Bartholomew 

Buckerfield,  Clerk,  M.  A.,  lawftil  surrogate  of  the  Reverend 
and  Worshipful  the  Archdeacon  of  the  Archdeaconry  of 
Wilts,  and  by  him  administration  of  all  and  singular  the 
goods  and  chattels  of  the  said  deceased,  and  any  ways  con- 
cerning his  will,  was  committed  unto  George  Gale  and  John 
Gale  the  joint  executors  thereof  being  first  duly  sworn  of 
the  truth  of  the  said  will,  and  faithfully  to  perform  the 
same,  and  to  pay  the  deceased's  debts  and  legacies  as  £ur 
forth  as  his  goods  and  chattels  will  thereto  extend,  and  the 
law  bind,  and  to  exhibit  a  true  and  perfect  inventory  of  the 
goods,  chattels  and  credits  of  the  deceased^  and  yield  a  just 
and  true  account  when  lawfully  required,  saving  the  rights 
of  all  persons. 

*'  Edwabd  DAvisSy  Begbtrar^  (i). 

The  defendant  objected  to  the  reception  of  this  document 
in  evidence,  on  the  ground  that  this  copy  of  the  will  was  not 
evidence  of  the  contents;  but  did  not  dispute  that  the 
document  in  question  was  the  same  office  copy  specified 
in  the  admission  under  the  Judge's  order.  The  under- 
shexifi^,  however,  admitted  it  in  evidence ;  reserving Jeave 
to  the  defendant  to  move  to  enter  a  nonsuit  There  was 
no  proof  that  the  signature  was  that  of  the  registrar,  or  that 
the  copy  of  the  act  of  Court  was  correct  The  plaintiff  then 
proved  that  the  defendant  bad  received,  in  Eis  character  of 
executor,  a  sum  of  money  belonging  to  the  estate  of  John 

(a)  This    signature,    and    the  (&)  This  signature  was  in  the 

word  "  registrar"  appended  to  it,  same  handwriting  as  the  body  of 

were  apparently  original*  and  in  the  document*  and  apparently  not 

a  different  handwriting  from  the  original, 
rest  of  the  document 
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1845.        Gale,   which  was  lying  in  the  Marlborough  bank.     The 

^^^Jjj^i^     defendant  then  objected  that  he  should  have  been  sued  as 

Executor,  &c   ezecutor;    but  the  undersheriff  overruled   the    objection. 

Gale.        reserving  leave,  however,  on  that  point  also,  to  move  to  enter 

a  nonsuit.     The  jury  having  found  a  verdict  for  the  plaintiff 

for  3/.  3*., 

Whitehursty  in  Hilary  Term,  obtained  a  rule  to  set  aside 
the  verdict,  and  to  enter  a  nonsuit. 

Butt  now  shewed  cause.  This  rule  has  been  moved  on 
three  grounds.  With  respect  to  one  of  these,  namely,  that 
an  action  will  not  lie  for  a  legacy,  it  is  sufficient  to  observe 
that  the  objection  was  not  taken  at  the  trial,  and  no  leave 
has,  therefore,  been  reserved ;  and  the  sum  is  under  that 
for  which  the  Court  will  direct  a  new  trial.  With  respect 
to  a  second  objection,  namely,  that  the  office  copy  of  the 
will  admitted  in  evidence  was  improperly  received,  it  is  sub- 
mitted that  the  undersheriff  was  quite  correct  in  his  nilingi 
The  office  copy  of  the  will  is  admitted  under  the  Judge^a 
order,  to  be  the  office  copy  of  the  will  of  John  Gale ;  and, 
therefore,  so  far  it  is  good  secondary  evidence  of  the  con- 
tents of  the  will.  Then  as  to  the  probate,  the  document 
attached  is  good  secondary  evidence  of  the  probate  having 
been  granted,  as  against  the  defendant,  who  is  one  of  the 
executors,  and,  therefore,  as  such,  must  be  presumed  to  be 
in  possession  of  the  probate  itself.  [^Coleridge^  J. — ^TTie 
document  at  the  foot  of  the  copy  of  the  will  appears  to  be 
an  extract  copied  from  the  Act  Book  itscl£  Should  you  not 
then  produce  the  Act  Book  ?]  The  Act  Book  is  a  pnUic 
document,  and  as  such  a  copy  of  it  b  admissible  evidence. 
He  cited  Gorton  v.  Dyson  (a),  and  Doe  deni  Bassett  v. 
Mew  {b).  With  respect  to  the  last  pointy  that  the  action 
being  against  the  defendant  as  executor,  he  should  have  been 
sued  as  such  on  the  record ;  the  answer  is,  that  an  executor 

(a)  1  fi.  &  B.  319. 

(ft)  r  A.  &  £.  240;  See  S.  C.  2  N.  Sc  P.  26o. 


EASTER   TERM,   8   VICT.  929 

receiving  the  money  of  third  parties,  is  personally  answer-       IS4S. 
able>r  it.  "l^^^ 

Executor,  &c. 

V. 

Whitehurstf  in  support  of  the  rule.  The  rule  with  Gale. 
respect  to  not  granting  new  trials  where  the  amount  is 
under  a  certain  sum,  does  not  apply  to  the  case  of  a  mis- 
direction. [^Coleridgey  J. — I  do  not  see  how  you  can  call 
the  present  a  misdirection,  as  it  is  not  stated  in  the  notes 
of  the  trial  how  the  under  sheriff  left  the  case  to  the  jury.] 
With  respect  to  the  second  objection,  the  plaintiff  in  a 
personal  action  must  prove  not  only  the  will  itself,  but  the 
probate.  The  notice  to  admit  made  no  mention  of  this 
supposed  extract  from  the  registry,  and  it  should  therefore 
have  been  proved  to  be  a  true  extract  in  the  ordinary  way. 
Besides,  the  copy  is  only  receivable  as  secondary  evidence, 
and  there  is  no  proof  that  the  original  was  ever  in  our  pos- 
session so  as  to  let  in  secondary  evidence.  The  plaintiff 
had  not  regularly  exhausted  the  primary  evidence.  The 
Ecclesiastical  Court  has  no  power  to  grant  copies  of  wills. 
The  legal  evidence  in  the  absence  of  the  probate,  is  an 
exemplification  of  it  with  the  original  will ;  or  the  pro- 
duction of  the  original  act  book  of  the  Court,  recording 
the  grant  of  the  probate.  In  Doe  dem.  Bassett  v.  Meto  (a), 
and  in  Doe  dem.  Hdtoards  v.  Gunning  {h\  there  was  no 
other  record  of  the  probate  than  that  indorsed  on  the  will 
itself.  Here,  if  the  practice  be  to  enter  it  in  a  book,  the 
book  itself  should  have  been  produced.  As  to  the  third 
point,  it  is  submitted  that  it  was  incumbent  on  the  plaintiff 
to  describe  the  defendant  as  executor,  the  action  being  for 
a  legacy.  There  was  no  right  of  action  against  him  in  this 
case,  except  as  executor ;  and  an  action  will  not  lie  against  an 
executorfor  a  legacy,  except  there  be  an  assent  by  him,  and 
there  was  none  proved  in  this  case ;  Williams  on  Executors^ 
p.  1516,  Zrd  ed. ;  Com.  Dig.  ''Plead.''  (2  D  2), 

Cur.  adv,  vult 

(a)  7  A.  &  E.  240 ;  See  S.  C.     (6)  7  A.  &  E.  240  ;   See  S.  C. 
2N.&P.266.  2N.&P.260. 

VOL.   II.  GOO  1>.  &   L. 
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1845.  Coleridge,  J. — This  was  a  rule  to  enter  a  nonsnit,  on 

^""^^^'^""'^     account  of  evidence  improperly  received. 
Execator,  &c.       The  action  was  for  money  had  and  received,  the  only 

Galb.  plea  nunquam  indebitatus.  The  money  was  alibied  to 
have  been  received  in  the  lifetime  of  Elizabeth  Gale,  and 
she  was  said  to  be  entitled  to  it  under  the  will  of  John  Gale, 
of  which  defendant  was  one  of  the  executors.  It  was 
necessary  for  plaintiff  to  shew  the  right  of  the  testatrix 
under  this  will,  and  he  proved  a  notice  on  the  defendant 
to  produce  the  probate  for  that  purpose.  The  defendant 
did  not  produce  it,  and  it  not  being  objected  that  there 
was  no  evidence  that  it  was  in  his  possession,  the  plaintiff 
put  in  a  Judge's  order,  made  by  consent,  for  the  defendant 
to  admit  an  office  copy  of  the  vrill,  stated  in  the  admission 
to  have  been  proved  at  Marlborough,  19th  April,  1813. 
Then  he  tendered  a  copy  of  a  will,  which  was  not  disputed 
to  be  the  admitted  office  copy.  At  the  foot  of  this  was 
appended  an  apparently  original  signature  of  a  person 
describing  himself  as  registrar,  and  what  appeared  to  be  a 
copy  of  the  act  of  Court,  stating  the  fact  of  the  will  having 
been  proved,  and  the  administration  committed  to  the 
defendant  and  his  co-executors.  No  evidence  was  offered 
that  the  signature  was  that  of  the  registrar,  or  that  tins 
copy  of  the  act  of  Court  was  correct. 

It  was  objected  that  this  copy  of  the  will  was  not  evidence 
of  the  contents ;  it  was,  however,  received ;  and,  after  a 
good  deal  of  consideration,  I  think  properly.  It  must  be 
admitted  that  no  advantage  can  be  taken  by  the  plaintiff  of 
the  signature,  or  other  matter  appended ;  for  they  are  not 
included  in  the  admission,  and  no  evidence  was  offisred  to 
prove  them  to  be  what  they  purported  to  be. 

The  plaintiff  was  bound  to  shew  himself  entitled  under  a 
will  proved  in  the  Ecclesiastical  Court.  If  the  probate  had 
been  put  in,  without  further  proof  of  the  due  execution  of 
the  will,  his  title  would  have  been  complete.  Here  the 
admission  is  by  one  who  withholds  the  probate,  and  ag^nst 
whom,  generally  speaking,  secondary  evidence  is  admissible. 
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It  amounts  to  this,  that  the  coipy  produced  is  a  true  copy  of  1845. 
the  will  made  by  the  officer  of  the  Court,  and  that  that  Wattr 
will  has  been  duly  proved.  It  was  contended  that  the  Executor,  ice. 
withholding  of  the  probate  by  the  defendant  did  not  make  Galb. 
secondary  evidence  admissible,  until  all  primary  evidence 
was  exhausted,  and  that  the  plaintiff  therefore  was  bound 
to  have  produced  the  original  Act  Book  of  the  Court, 
recording  the  grant  of  probate.  It  is  clear,  however,  that 
as  that  is  a  public  document,  an  examined  copy  of  it  would 
be  as  good  evidence  as  the  original.  But  had  the  probate 
been  lost,  without  having  recourse  to  the  Act  Book,  or  an 
examined  copy  of  it,  an  exemplification  of  the  probate,  or 
certificate  of  the  grant  under  the  seal  of  the  Court,  or  even 
an  examined  copy,  would  have  been  receivable  as  secondary 
evidence.  I  do  not  rely  on  the  case  of  Gorton  v.  Dyson  (a), 
which  is  not  very  clearly  reported;  the  Court  there  had 
received  as  secondary  evidence  of  the  probate  the  original 
will,  produced  by  an  officer  of  the  Court,  with  the  seal  of  the 
Court  impressed  on  it,  and  indorsed  as  the  instrument  on 
which  probate  was  granted :  they  received  this  after  notice 
to  produce  the  probate,  but  without  proof  that  that  was  in 
the  possession  of  the  defendant.  Mr.  Starkie  suggests  (b) 
that  it  was  receivable  as  original  evidence,  and  it  would 
seem  to  have  been  more  correctly  receivable  as  such  than 
as  secondary ;  sealed  and  indorsed  as  it  was,  it  seems  to 
have  had  on  it  the  original  act  of  the  Court — all  that  in 
other  cases  the  act  or  ledger  book  itself  would  have 
contained ;  and  it  does  not  appear  how  the  plaintiff  had 
entitled  himself  to  produce  secondary  evidence,  unless  it  is 
to  be  presumed  that  the  executor  is  always  de  facto  in 
possession  of  the  probate,  as  to  which  I  express  no  opinion. 
In  this  case  the  plaintiff  has,  however,  entitled  himself; 
and  the  defendant,  by  his  admission,  has  not  only 
authenticated  the  copy,  but  removed  any  difficulty  as  to 
the  fact  that  the  will  in  question  has  been  duly  proved. 

(a)  1  B.  &  B.  219;  See  S.  C.  3  Moore,  558. 

(b)  TreaHte  on  Evid.  vol.  1,  p.  302,  n.  (y),  Zrd  ed, 

o  o  o  2 
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1845.  A  sccood  point  was  made,  that    the  defendant  oug 

^""3^^^""^  to  have  been  sued  as  executor.     It  should  be  obserred  ih 
Waite 


&^  the  defendant  is  not  at  liberty  to  contend  that  the  actioo 
Gall  law  will  not  lie  for  the  legacy,  as  this  point  was  not  ma 
in  the  Court  below.  Removing  this  difficulty  finom  the  caf 
it  is  clear  on  principle  and  authority  that  an  execm 
receiving  money  to  the  use  of  a  third  person,  is  personal 
answerable.  The  case  o(  Aikb^  ▼•  Askby  {a)  is  a  stru 
anthority;  the  Judges  there  would  gladly  hare  sustain 
the  joinder  of  counts  for  money  paid  to  the  nse  of  defeo 
ants,  as  executors,  and  for  money  had  and  receired  by  the 
as  such,  with  a  count  on  an  account  stated  by  them 
executors  for  monies  owing  in  that  capacity  to  the  plainti 
but  they  found  themselves  compelled  to  decide  that  di 
could  not  be  joined.  The  second  count,  even  as  thi 
firamed,  they  all  agreed  made  the  executors  persona 
liable.     The  rule  must  therefore  be  discharged. 

Rule  discharged.  (M 


(«)  7  B.  &  C.  444 ;  See  S.  C.        (&)  See  WUkes  t.  Hopkim  t 
1  M.&R.180.  OrAcr«»Com.  Pleas.  Trin. T.  IS 


In  re  Webb. 

WWovaB  JLdUSH  applied  for  a  rule  caUing  on  an  attorney  of  I 

^J^"^^:^^^  name  of  Webb  to  shew  cause  why  he  should  not  refund 

^^eatton  g^m  of  money  entrusted  to  him  for  the  purpose  of  paying  i? 

aoMTf  to  pay  tain  legacy  duties.  It  appeared  from  the  affidavit,  in  sopp 

dsiM,  Cd^  of  the  motion,  of  the  executors  of  one  R.  Saugster,  that  abc 

VJl^J^-  the  month  of  June;,  1844,  Mr.  Webb^  ••  who  was  then  a 

gPhr^>^  still  is  an  attorney  of  this  honorable  Court,  was  retain 

do  to:  the  and  employed  by  and  on  behalf  of  the  deponents  as  su 

to  eicrase  Hs  attorney,  to  act  for  these  deponents  in  the  matters  relati 


to 


n 


eompel  Iub  to  relviid  the  moner ;  H  not  ^ipe«rin|^  dul  he  had  hcen  nihfmiw  efdujwl  hy 
ezecnton  in  his  profesnonal  character,  or  that  tM  eaployawBt  in  queiti<m  ««a  omt  vhad 
■eennnlj  lequiied  an  attomej  to  peifijia* 
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to  the  said  estate."    That  in  performance  of  the  trusts  of       1845. 
the  estate,  the  deponents  did  dispose  of  certain  stock  of  the         j^  ^ 
testator  to  the  amount  of  250/.,  and  "did  pay  the  same        Webb. 
into  the  hands  of  Mr.  Webb,  as  such  attorney  as  aforesaid, 
for  the  express  purpose,  and  with  directions  that  the  same 
should  be  forthwith  applied  by  the  said  Mr.  Webb,  in  dis- 
charging the  legacy  duty  on  certain  legacies  bequeathed 
by  the  will  of  the  testator."    That  Webb  thereupon  gave 
the  following  undertaking : 

"24th  July,  1844. 
"  Memorandum.  Mr.  Perkins  having  paid  me  the  sura  of 
250/.,  being  the  produce  of  20/.  per  annum  long  annuities, 
I  hereby  undertake  to  apply  the  same  for  the  purposes  of 
such  deposit,  namely,  to  pay  the  legacy  duties  to  that 
amount 

"R.  W.  Webb." 

That  Webb  had  afterwards  stated  that  he  had  paid  the 
money  into  Somerset  House,  in  discharge  of  the  legacy 
duty ;  but  that  this  statement  had  been  since  discovered  to 
be  incorrect ;  and  that  a  demand  had  been  made  on  Webb 
for  the  money,  and  notice  of  this  application  given  to  him. 
Under  these  circumstances,  it  is  presumed  that  the  Court 
will  grant  the  present  application.  The  case  of  In  re 
Aitkin  (a)  is  in  point  [Coleridffe,  J. — Is  it  stated  that 
Mr.  Webb  has  been  engaged  in  any  other  business  for  the 
parties  than  this  single  transaction  ?]  No,  but  it  is  sworn 
that  he  was  "  employed  as  attorney  to  act  for  the  de- 
ponents in  the  matters  relating  to  the  estate ;"  and  that  this 
sum  of  money  was  paid  to  him,  "  as  attorney,"  for  the 
express  purpose  of  paying  the  legacy  duty,  which  he  has 
not  done.  Ex  parte  Bodenham  {b\  recognises  the  authority 
of  In  re  Aitkin^  and  shews  that  the  Court  will  interfere  in  a 

(a)  4  B.  &  A.  47.  {h)  8  A.  &  E.  959. 
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1845. 

In  re 
Webb. 


summary   manner,   where   parties    have    confidec 
attorney,  relying  on  his  character  as  such. 

Cwr.  ado 

Coleridge,  J.— This  was  an  application  on  b 
certain  parties  who  were  executors,  to  compel  an  ; 
to  refund  a  certain  sum  of  money  which  had  beei 
in  his  hands  for  the  purpose  of  paying  the  l^ac 
They  state  in  their  affidavit,  that  they  employed  hii 
for  them  as  their  attorney  in  the  matters  relating 
estate ;  and  that  they  paid  the  money  into  his  hai 
such  attorney:"  but  they  do  not  state  any  circun 
to  shew  that  he  had  done  any  work  for  them  in  ] 
fessional  capacity;  nor  any  thing  from  which  it 
inferred  that  he  acted  generally  as  their  attorney 
question,  therefore,  is,  whether  it  is  shewn  tha 
matters  were  so  connected  with  his  employment 
attorney,  that  the  Court  will  exercise  its  summai 
diction  in  the  way  prayed  fon  Two  cases  have  be< 
in  support  of  this  application,  and  these  cases  have 
been  considered  as  carrying  the  jurisdiction  of  this  ( 
its  utmost  limit.  Some  Judges,  indeed^  have  thoof 
the  case  of  In  re  Aitkin  (a)  went  too  &r;  but,  altl 
am  disposed  to  concur  in  the  propriety  of  that  dec 
am  not  prepared  to  go  beyond  it  In  that  case  the  a 
had  been  employed  to  collect  and  get  in  the  efiei 
deceased  party ;  and  there  could  be  no  doubt  that 
so  employed,  because  he  was  an  attorney.  Tht 
observations  will  apply  to  the  case  oiEx  parte  Bodenl 
I  cannot  see  that  the  present  case  resembles  either  < 
decisions  in  its  circumstances.  Here,  any  one»  w 
not  an  attorney,  could  equally  well  have  paid  the  i 
and  there  was  no  necessity  for  employing  a  proC 


(a)  4  B.  &  A.  47. 


(6)  8  A.  &  £.  gsi 
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person  to  do  so.     If  the  Court  were   to  interfere   in  a        1845. 

matter  of  this  kind,  it  would  be  difficult  to  say  where  it     ^^^ 
could  stop.  Webb. 

Rule  refused. 


Crofts  v.  Brown. 
{In  the  fuU  Court). 

A  RULE  nisi  had  been  obtained  to  rescind  a  Judge's  order  The  affida?it 
permitting  a  writ  of  distringas  to  issue  in  this  case.  The  gho'id  stale 
affidavit  on  which  the  writ  had  been  granted,  stated  the  ^^gfJenw^^of 

calls  to  have  been  made  **  at  the  residence  of  the  defendant,"  the  defendant 

is  situated, 
without  stating  where  that  residence  was ;  and  that  a  copy 

had  been  left  there  with  a  person  who  described  himself 
to  be  the  brother  of  the  defendant  The  affidavit  also 
stated,  that  the  defendant  had  afterwards  called  on  the 
plaintiff,  and  '^said  that  he  should  upset  plaintiff's  dis- 
tringas, for  the  writ  had  been  left  with  his  brother  and 
not  with  him."  The  defendant,  in  his  affidavit,  distinctly 
denied  that  he  ever  knew  of  any  writ  of  summons  or  other 
process  having  been  issued  against  him,  until  on  the  day 
referred  to  he  called  on  the  plaintiff,  who  informed  him 
that  a  writ  had  been  left  at  hb  bouse  with  his  brother,  and 
that  a  distringas  had  issued;  on  which,  he  replied,  that 
if  that  were  true,  he  should  apply  to  set  it  aside,  as  he  knew 
nothing  of  any  process  being  issued  against  him.  The 
defendant  was  described  in  the  writ  of  summons,  as  "of 
No.  6,  Kennington  Green,  in  the  county  of  Surrey,"  which 
was  also  the  description  he  gave  of  himself  in  his  affidavit, 
on  which  the  present  rule  was  granted. 

Petersdotff  shewed  cause,  and  contended  that  it  was 
sufficient  that  it  now  appeared  that  the  writ  was  left  at 
the  defendant  s  residence,  as  described  in  the  writ  of  sum- 
mons, without  stating  in  the  affidavit,  on  which  the  writ  of 


UM 


a.  m* 


IM5. 


r 


wabmnttil  abo,  dot  the  writ  of 
to  the  defeodam's  koawkdge. 


He 


fFatsem  wad  Pawmm  in  mpport  of  die  rafe.  It  b  oeces- 
nnr  that  the  putj  who  aerres  the  process  AnwH  tfale 
where  the  defeodaotV  resdence  b;  Hatam  ▼.  ITiafif  «ei 
The  Court  will  reqoiie  that  the  sUiugnit  lenicdj  praiided 
bv  the  act,  should  be  stnctlj  porsoed.  [Lard  DmoMm, 
C.  J. — \^liat  do  TOO  asT  m  to  the  admskn,  that  the  writ 
<yf  sammoDs  had  come  to  the  knowledge  of  the  defendant?] 
That  at  moot  would  justify  an  applicatioo  to  enter  an  ap- 
pearance, and  not  a  proceeding  bj  distringas.  iRmiiemm,  J. — 
The  Courts  now  require  actual  penonal  sorioe,  in  <xder  to 
enter  an  appearance]  (&> 


Lord  Desmax,  C.  J. — ^The  defendant  may  certainhr 
hare  been  told  that  his  brother  had  been  serred ;  bat  I  do 
not  think  there  is  any  sufficient  admisHcwi  in  this  case  lo 
remedy  the  defect. 


Per  Cl-riajc. 


(a)  2  M.  &  G.  295. 

(6)  See  Goyyf  t.  Lord  Hmmimg^ 


Rule  absolute. 

/owcr,  mUe,  rol.  1,  p. 599;  S.  CX 
12  M.  U  W.  503. 


Uawktard  and  another.  Executors  of  Beard  r.  Stocrs 
and  others. 

A  ouiM,  mfter  J.  HIS  causc  after  issue  joined,  was  referred  by  a  Judge*9 
baring  been  ofder  to  arbitration,  *'  the  costs  of  the  cause  to. abide  the 
■Jbiu^Kml  event,  and  the  costs  of  the  reference  and  award  to  be  in  the 
but  no  power 

Siven  to  awtrd  a  verdict ;  the  arbitrator  awarded  a  rerdict  to  be  entered  for  the  defeDdants,  and 
irccted  the  plaintiffs  and  defendants  re^p<^tively  to  execute  motaal  releases  of  all  winner  ol 
actions,  &c, :  //e/r/,  that  the  award  was  bad  for  excess  of  authority,  and  that  that  portkm  of  it 
ordering  a  verdict  to  be  entered  could  not  be  njcctcd  as  redundant ;  since,  if  struck  oat,  the 
meaning  of  the  award  would  be  altered. 

An  affidavit  verifjring  a  copy  of  the  award  to  be  a  true  copy,  need  not  state  that  the  copy  has 
been  compared  wttn  the  original  award. 
Parties  are  not  bound  to  take  office  envies  of  exhibits  attached  lo  aSdants. 
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Stocks 
and  Otben. 


discretion  of  the  arbitrator;"  but  no  power  was  given  to        1845. 
direct  a  verdict  to  be  entered.   The  award,  which  was  made     Hawkyard 
*'  of  and  concerning  the  premises,"  directed  that  a  verdict    ^^  Another 
should  be  entered  for  the  defendants  on  all  the  issues  joined 
between  the  parties  in  the  cause;  and  that  the  plaintifis 
and  the  defendants  should  respectively  bear  and  sustain  the 
costs  incurred   by  them   respectively  in  and  about   this 
reference,  and  should  respectively  pay  a  moiety  of  the  costs 
of  the  award;  and  that  the  plaintifis  and  defendants  should, 
respectively,  on  the  request  and  at  the  costs  and  charges  of 
the  party  requiring  the  same,  sign  and  seal,  and  as  their 
respective  act  and  deed  deliver,  each  unto  the  others  of 
them,  mutual  general  releases  in  writing,  of  all  and  all  man* 
ner  of  action  and  actions,  caase  and  causes  of  action,  bills, 
bonds,   covenants,   debts,  suits,  specialties,   controversies, 
claims  and  demands  whatsoever. 

A  rule  had  been  obtained  in  last  Michaelmas  Term,  &c., 
to  set  aside  the  award  on  the  following  grounds : 

1.  That  the  arbitrator  had  not  awarded  on  all  the  matters 
in  difference  between  the  (parties,  and  that  the  award  was 
not  final. 

2.  That  the  arbitrator  had  exceeded  his  authority  in 
awarding  a  verdict  to  be  entered  for  the  defendants. 

The  mle  was  drawn  up  on  reading  the  affidavit  of  W.  P. 
Dickson,  clerk  to  the  plaintiffs'  agents,  and  the  copy  award, 
or  umpirage  thereto  annexed.  Dickson  deposed  **  that  the 
paper  writing  hereunto  annexed  marked  D,  is  a  true  copy 
of  the  award  or  umpirage  of  George  Thompson  Lister,  of 
Bradford,  in  the  county  of  York,"  &c.,  "  as  this  deponent  has 
been  informed  and  believes :"  and  that  he  received  the  said 
paper  writing  from  the  plaintiffs'  attorney  in  the  country. 


Addison  now  shewed  cause,  and  took  a  preliminary  objec- 
tion that,  although,  the  affidavit  of  Dickson  referred  to  a  paper 
annexed,  there  was  no  such  paper  attached  to  the  affidavit ; 
and,  therefore,  the  award  was  not  before  the  Court;  and 
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that  another  affidavit  to  which  a  copy  was  annexed,  was  not 
properly  entitled  in  the  cause,  and,  therefore,  could  not  be 
used.  He  cited  Sherry  v.  Ohe  (a).  He  also  contended  that 
the  affidavit  of  Dickson,  even  had  a  copy  of  the  award  been 
annexed,  was  informal ;  as  it  should  have  stated  that  the 
copy  of  the  award  had  been  compared  with  the  original 

Cowling^  contriL  This  is  only  an  office  copy  of  the 
affidavit,  and  the  practice  now  is  not  to  take  office  copies  of 
papers  annexed  to  the  affidavits.  It  is  clear  the  award 
must  have  been  attached  to  the  original  affidavit  when 
sworn,  or  the  rule  could  not  have  referred  to  it.  The  affi- 
davit is  sufficient  in  terms,  as  the  party  seeking  to  set  aside 
the  award,  may  have  no  opportunity  of  seeing  the  original 

Coleridge,  J. — The  Master  informs  me  that  parties  are 
not  bound  to  take  office  copies  of  papers  annexed  to  an 
affidavit.  With  respect  to  the  objection,  that  the  affidavit 
should  have  stated  that  the  copy  was  compared  vrith  the 
original,  it  is  a  sufficient  answer,  that  cases  may  frequently 
occur,  where  a  party  may  never  see  the  original  award,  but 
only  have  a  copy  furnished  him. 

Addison.  With  regard  to  the  award,  it  must  be  ad- 
mitted that  the  arbitrator  has  exceeded  his  authority  m 
directing  a  verdict  to  be  entered  for  the  defendants.  But 
that  portion  of  it  may  be  treated  as  surplusage,  and  the 
award  is  sufficiently  final  without  it;  for  the  award  of  mutual 
releases  would  settle  the  costs  in  the  action,  and  amounts 
to  a  stet  processus.  He  referred  to  Birks  v.  Trippet  (6), 
Wharton  v.  King  (c),  and  Wynne  v.  Edwards  (d). 

Cowling^  in  support  of  the  rule,  was  not  called  upon. 

(a)  3  Dowl.  349.  («0  12  M.  &  W.  708 ;  See  S.  C. 

if))  1  Wms.  Saund.  32.  ante,  vol.  1,  p.  976. 

(c)  2  B.  &  Ad.  528. 
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Coleridge,  J. — The  costs  of  the  cause  were  to  abide 
the  event  of  the  award.  By  the  award  of  a  verdict  for  the 
defendants,  the  arbitrator  must  clearly  have  meant  to  give 
the  defendants  the  costs;  and  the  argument  against  the 
present  rule  is,  that  that  intention  is  not  inconsistent  with  the 
other  parts  of  the  award,  if  standing  alone.  But  if  I  am  to 
take  no  notice  of  that  part  of  the  award  which  directs  the 
verdict  to  be  entered  for  the  defendants ;  then  they  will  have 
to  execute  a  release,  and  so  lose  the  costs  of  the  action  which 
the  arbitrator  meant  to  give  to  them.  The  rule  as  to  redun- 
dancy not  vitiating  an  award,  only  applies  where  the  redun- 
dant matter  being  struck  out,  the  sense  of  the  award  remains 
the  same.  Here  the  words  in  the  release  **  all  manner  of 
actions,"  mean  all  manner  of  actions  excepting  this  one; 
and,  therefore,  would  not  be  final,  if  so  much  of  the  award 
as  relates  to  the  finding  a  verdict  for  the  defendants  were 
to  be  struck  out  The  arbitrator,  it  is  admitted,  has  ex- 
ceeded his  authority  in  awarding  a  verdict  to  be  entered ; 
and,  as  that  part  cannot  be  rejected  without  altering  the 
sense  of  the  rest  of  the  award,  this  rule  must  be  made 
absolute. 

Rule  absolute. 


1845. 

* V ' 

Hawkyaru 
and  Another 

0. 

Stocks 
•nd  Othen. 


Reoina  V.  Bird  and  Others. 

mJS ACOCK  applied  for  a  certiorari  to  remove  an  indict-  a  rule  for  a 
ment  into  the  Queen's  Bench,  which  had  been  preferred  ^^^^^ 
against  the  defendants  at  the  Clerkenwell  Sessions,  for  im-  indictment 
properly  keeping  a  burying  ground,    the  same  being  a  sions  into  thin 
nuisance  to  the  neighbourhood.     He  submitted   that  the  gJJ>und°that* 
indictment,  being  the  first  preferred  of  the  kind  for  such  an  §I^%|*j^ 

offence,  questions  of  law  would  most  likely  arise,  on  which  are  likely  to 

arise,  and  that 
a  Yiew  is 

necessary,  which  cannot  be  had  at  the  sessions,  is  not  necessarily  a  rule  absolute  in  the  first 

instance ;  but  it  rests  in  the  discretion  of  the  Court  so  to  grant  it. 
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1845.        it  would  be  desirable  to  have  the  opinion  of  the  highest 
Regina       Court  of  Judicature.     And  that  the  case  was  such,   that 
"•  a  view  was  absolutely  necessary  for  the  defence   of  the 

•od  Otben.    defendants,  which  could  not  be  had  by  the  jury  sammoned 
to  serve  at  the  Sessions.     That  a  view  could  only  be  had 
by  a  special  jury,  which  it  was  the  intention  of  the  de- 
^^  fendants  to  have  on  the  trial  of  the  indictment,   if  the 

L  indictment  were  removed. 

H.  S.  Wilde  appeared  to  oppose  the  application. 

Peacock.  This  is  a  rule  which  is  granted,  absolutely,  in 
the  first  instance,  and  cause  is  never  shewn  in  similar  cases. 
In  Regina  v.  Spencer  (a),  Mr.  Justice  Uttledale  says,  **  In 
cases  of  misdemeanor,  the  rule  for  a  certiorari  is  absolute 
in  the  first  instance,  but  in  cases  of  felony,  it  is  a  rule  nisL** 

H,  S.  Wilde  contended  that  the  practice  was  different,  and 
that  the  case  quoted,  shewed  that  it  was  matter  of  discre- 
tion with  the  Court,  to  say  on  what  terms  the  rule  should 
be  granted. 

Coleridge,  J. — I  have  certainly  known  many  instances 
in  which  cause  has  been  shewn  in  applications  of  this  kind. 
If  you  take  the  whole  together  of  what  Mr.  Justice  LittledaU 
says,  in  the  case  of  Regina  v.  SpenceVy  that  learned  Judge 
evidently  seemed  to  think  that  it  must  depend  on  the  cir- 
cumstances of  each  case.     You  may  take  a  rule  nisL 

Rule  nisi. 

(a)  8  Dowl.  127. 
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Trent  r.  Harrison. 

M.  HIS  was  a  rule  calliDg  on  the  plaintiff  to  shew  cause  Where  it 

why  it  should  not  be  referred  to  one  of  the  Masters,  to  the  cosu  of* 

ascertain  which   of  the  sums  stated   in   the   affidavit  of  ^^^'^  ^**- 

nessea  sworn 

increase  in  the  above  cause,  to  be  paid  to  the  witnesses,  to  have  been 
were  not  paid  at  the  time  of  the  taxation  of  the  plaintiiTs  affidiTit  of 
costs ;  and  why  whatever  sums  were  not  so  paid  should  not  UfJ^'i" 
be  refunded  to  the  defendant  by  the  plaintiff;  and  why  *«®^^*^l*V, 
the  Master's  allocatur  and   the  judgment  should  not  be  not  in  point  of 
reduced  accordingly ;  and  why  the  plaintiff  should  not  pay  ^\\  after^tCe* 
the  costs  of  this  application.  "^^^Sd*^  ^ 

The  affidavit  of  increase  was  made  by  the  plaintiff's  Court  ordered 
attorney ;  but  it  appeared  on  the  affidavits  that  he  had  not  refund  such 
paid  the  witnesses  himself,  but  had  given  a  cheque  to  the  defendant  ^ 
plaintiff  to  pay  them  their  respective  amounts.  although  no 

With  respect  to  a  witness  of  the  name  of  Joseph  Such,  fraud  was 
to  whom,  in  the  affidavit  of  increase,  a  sum  of  4/.  4«.  was  thTpiabtiff. 
sworn  to  have  been  paid,  of  which  the  Master  allowed  only 
SL  35. ;  it  appeared  that  he  had  not,  in  point  of  fact,  been 
paid ;  although  he  had,  as  was  alleged  on  the  part  of  the 
plaintiff,  given  a  receipt  for  the  money;  an  arrangement 
having  been  made  that  as  he  had  goods  of  the  plaintiff^s  in 
his  hands  for  sale,  he  should  pay  himself  out  of  the  proceeds. 
With  regard  to  another  witness  of  the  name  of  Kelly,  it 
appeared  that  the  plaintiff  had  given  his  L  O.  U.  for  the 
amount;  for  which  also,  as  was  alleged  by  the  plaintiff,  a 
receipt  had  been  given.  It  appeared  that  since  the  taxation, 
some  disputes  having  arisen.  Such  had  been  paid  the  sum 
of  3/.  3^.,  and  that  the  I.  O.  U.  given  to  Kelly  had  also 
been  paid. 

Humfrey  shewed  cause.  It  appears  clearly  on  the 
affidavits,  that  at  any  rate  the  witnesses  are  now  all  paid, 
and  the  defendant  cannot  therefore  be  entitled  to  have  any 
sums  refunded.     It  would  be  productive  of  some  hardship 


IMS. 

^■^^ 


or  redoeed  oa  atmc 


GrRx.m  «n«t  of  t&e 
only  f««r^^^  to  Hicb  coais  ^  ke 
dae  of  Ube  txxMuo  ;  X^ifcr  t.  A  Tt 
not  be  peraaiscd  toswnrto 


>  •     I 


C«r. 


icfimded  to  the  dHrwwfam  br  the  phintiff:  It  wo 
Doce  cuiiect  to  hsve  Msed  %x  a  iipfiniilni| 
to  kste  been  paid  and  allowed  b j  the  Mai 
the  mle  mist  be  taken  to  have  this  meaning. 

Upon  examining  the  affidavits^  it  ceitainhr  doc 
that  with  regard  to  two  of  the  witnesKa  at  the  1 
affidavit  was  inoonect ;  with  regard  to  one;,  to  who 
sworn  that  AL  As,  were  paid,  of  which  the  Mnstei 
onl J  32.  Zu^  nothing  had  been  paid,  the  reason  alleg 
that  the  witness  had  piupettj  of  the  plaintiff  in  \ 
ix  sale,  oot  of  the  proceeds  of  which  he  m^t  paj 
With  regard  to  another,  that  instead  of  pajment^  an 
had  been  gi^o  fiar  the  amoont,  and,  as  alleged  on 
of  plaintiff,  a  recdpt  gi^en  for  it  bj  the  witnea 
nnoecesBary  in  the  present  imfanre,  to  impou 
plaintiff  or  his  attorney  any  intentional  finand; 
affidavit  is  certainly  antroe,  and  the  practice  diack 
irregular,  and  capable  of  being  abased  to  the  pn 

(«)  3  B.  &  B.  392;  See  S.  C.  7  Moor,  130. 


V. 

Harmison. 
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fraud  on  the  party,  and  oppression  as  well  as  fraud  on  the  1845. 
witness.  The  practice  requires  that  the  witnesses  should  Trent 
be  actually  paid  before  the  opposite  party  be  charged.  The 
affidavit  in  ordinary  use,  as  in  this  case,  directly  asserts  it. 
There  may  be  inconvenience  in  this,  because  the  Master 
may  disallow  all  or  part  of  the  money  so  paid ;  but  the 
Courts  have  preferred  to  submit  to  this  possible  incon- 
venience (which  will  be  small  in  actual  occurrence,  if  the 
attorney  knows,  as  he  ought  to  do,  what  are  the  proper 
payments  to  be  made,  and  limits  himself  to  them)  rather 
than  lay  the  party  and  the  witnesses'  open  to  the  conse- 
quences of  a  different  rule,  which  would  encourage  a 
practice  of  claiming  as  much  as  possible  from  the  opponent, 
and  paying  as  little  as  the  witness,  oflen  poor  and  ignorant, 
can  be  induced  or  compelled  to  accept 

It  has  not  been  made  a  ground  of  the  motion,  but  it 
having  appeared  before  me,  I  cannot  forbear  to  notice 
another  serious  inaccuracy  in  this  affidavit;  the  deponent 
swears  that  he  paid  the  sums  specified;  now  it  appears 
that  he  did  not  himself  pay  any  witness,  but  gave  the 
plaintiff  a  cheque  for  the  purpose.  He  may  have  believed 
that  the  plaintiff  had  paid  them,  but  he  should  have  stated 
the  fact  as  it  was ;  and  if  he  had  merely  said  he  had  been 
informed  and  believed  that  the  plaintiff  had  paid  them,  I 
cannot  think  that  the  Master  would  have  allowed  a  taxation 
to  proceed,  however  ordinary  and  regular  the  sum  might 
have  appeared,  without  an  affidavit  of  payment  from  the 
plaintiff.  In  this  case  it  does  not  appear  that  the  plaintiff 
or  any  one  had  informed  the  deponent  of  the  payment  in 
fact;  he  was  content  to  swear  upon  a  general  impression 
with  an  easiness,  which  I  very  much  disapprove  o£  I  have 
already  said  that  I  do  not  feel  myself  called  on  to  impute 
fraud,  but  the  defendant  is  entitled  to  have  the  rule  he 
prays  for,  even  though  the  moneys  have  since  been  paid  to 
the  witnesses ;  for  the  plaintiff's  right,  as  against  him,  is 
founded  solely  on  the  allocatur. 
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Trent 
Haebison. 


There  is,  however,  no  reason  why  the  plaintiff  should 
pay  the  costs;  he  has  personally  done  no  wrong,  and  the 
defendant  has  sustained  in  the  end  no  substantial  injury. 
The  costs  are  not  prayed  for  as  against  the  attorney. 


Rule  absolute,  without  costs. 


A  writ  of 
lummons 
served  in  tho 
coiuitj  of  M., 
bat  describing 
the  defendant 
•s«ofW.,  in 
the  county  of 
8.,  bat  now 
in  the  county 
of  M.,"  is 
irreguUr. 


DowNES  V.  Gabbett. 

M^USH  had  obtained  a  rule  to  set  aside  the  writ  of  sum- 
mons which  had  been  issued  in  this  cause,  or  the  copy  and 
service  thereof,  with  costs ;  on  the  ground  that  the  residence 
of  the  defendant  was  improperly  described  in  the  writ  of 
summons,  as  *^  of  Wellington  in  the  county  of  Salop,  hot 
now  in  the  county  of  Middlesex."  The  writ  had  been 
issued,  and  service  effected  in  the  county  of  Middlesex.  He 
cited  HiU  v.  Harvey  {a). 


Miller  shewed  cause.  The  Uniformity  of  Process  Act 
(2  Wm.  4,  c.  39,  s.  1),  enacts,  that  "in  every  such  writ  and 
copy  thereof,  the  place  and  county  of  the  residence,  or 
supposed  residence,  of  the  party  defendant,  or  wherein  the 
defendant  shall  be,  or  shall  be  supposed  to  be,  shall  be 
mentioned."  Upon  the  affidavits  filed  in  answer  to  this 
rule,  it  appears  that  the  defendant  had  removed  from 
Wellington,  and  was  supposed  to  be  residing  somewhere  in 
Middlesex,  although  the  exact  place  could  not  be  dis- 
covered. The  plaintiff  has,  therefore,  given  the  best 
description  in  his  power.  The  intention  in  the  writ  of 
summons  is  to  give  a  descriptio  person®,  that  the  defendant 
may  know  he  is  the  party  meant,  and  not  a  designatio 
personse,  as  in  writs  of  capias.     He  referred  to  Border  v. 


(a)  4  Dowl.  163 ;  See  S.  C.  2  Cr.,  M.  &  R.  309. 
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Lem{a\  Hill  v.  Harvey{J)\  Ward  v.  lVatt{c\  MargeUon  v.        1845. 
Tugghe  (d).     Tlie  case  of  Cotton  v.  Sawyer  {e)y  differs  from       jqJ^JJJJ^ 
the  present ;  for  there  there  was  no  description  of  the  place  »• 

of  abode.  In  Simpson  v.  Ramsay  {f)y  the  defendant  was 
described  as  "  to  be  heard  of  at  Peele's  coffee-house.  Fleet 
Street,  in  the  city  of  London ;"  and  the  case  of  Stevenson 
V.  Thome{g\  was  where  a  blank  was  left  for  the  defendant's 
residence.  He  referred  also  to  Jelks  v.  Fry{h\  and  to 
Norman  v.  Winter  {i). 

Lush,  contril,  was  stopped  by  the  Court 

Coleridge,  J. — I  am  very  unwilling  to  push  these  matters 
to  any  unnecessary  degree  of  strictness ;  yet  I  think  that 
on  the  present  occasion  I  must  make  this  rule  absolute. 
The  defendant  has  been  served  in  Middlesex  with  a  writ 
describing  him  as  "of  Wellington,  in  the  county  of  Salop, 
but  now  in  the  county  of  Middlesex."  And  the  question 
18,  whether  this  is  a  sufficient  compliance  with  the  act  of 
Parliament,  which  not  only  gives  a  certain  form,  but  also 
prescribes  certain  requisites  which  the  writ  must  contain, 
namely : — "  the  place  and  county  of  the  residence,  or  sup- 
posed residence,  of  the  party  defendant,  or  where  the  party 
shall  be,  or  shall  be  supposed  to  be,  shall  be  mentioned." 
The  act  evidently  refers  to  two  states  of  &cts,  where  the 
defendants  residence,  or  supposed  residence,  is  known,  and 
be  is  known  or  supposed  to  be  residing  there ;  or  where  he 
has  left  his  place  of  residence,  and  is  known,  or  supposed  to 
be,  in  some  other  place.  It  is  said  that  in  the  present  case 
the  writ  gives  an  accurate  and  minute  description  of  the 

(a)  3  DowL  150 ;    See  S.  C.  (/)  5  Q.  B.  371 ;    See  S.  C. 

1  Bing.  N.  C.  362 ;  1  Scott,  270.  1  D.  &  M.  396. 

(6)  4  Dowl.  163 ;   See  S.  C.  (g)  Ante,  p.  230 ;   See  S.  C. 

3  C,  M.  &  R.  307.  13  M.  &  W.  149. 

(c)  6  DowL  94.  (A)  3  Dowl.  37. 

(lO  Id.  p.  9.  (i)  7  Dowl.  304  ;    See  S.  C. 

(e)  3  Dowl.  310,  N.  S.;  See  6  Bing.  N.  C.  279;  7  Scott,  251. 
8.  C.  10  M.  &  W.  328. 

yoL.  n.                          p  p  p                         D.  &  L. 
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V. 

Gaebett. 


defendant,  so  that  he  must  have  known  that  he  is  the  persoo 
meant  by  it  But  it  is  not  sufficient  that  the  writ  should 
do  this,  if  it  fail  to  comply  with  the  express  requisitions  of 
the  act  If  the  plaintiff  choose  to  adopt  the  latter  alterna- 
tive in  the  act,  he  must  comply  with  its  provisions,  by 
giving  the  place  as  well  as  the  county  where  the  defendant 
is  supposed  to  be ;  and  in  this  view  I  do  not  see  that  the 
words  '^of  Wellington,  in  the  county  of  Salop,"  aid  the 
matter  at  all ;  because  having  taken  the  step  of  issuing  it  io 
the  county  of  Middlesex,  no  place  of  residence,  or  supposed 
residence  within  that  county  is  given*  The  rule  must, 
therefore,  be  absolute,  but  without  costs. 


Rule  absolute  (a)  without  coi3t& 


il 


(a)  His    Lordshipli    attentioD 
was  not  directed  to  the  fact  that 


the  mle  was  prmjed  for  in  fim 

alternative. 


iff 


Renkie  v.  Bruce. 

J.  HIS  was  a  rule,  calling  on  the  plaintiff  to  sfaevr  ( 
why  the  defendant  should  not  be  discharged  out  of  custody 
of  the  sheriff  of  Surrey,  as  to  this  action,  on  the  ground  of 
irregularity,  with  costs. 

The  defendant,  it  appeared,  had  been  arrested  on  the 
16th  of  April  in  the  present  year,  by  the  officers  of  the 
sheriff  of  Surrey,  on  a  capias  issued  by  virtue  c^  the  1  &  2 
Vict  c  110,  s.  3;  and  on  being  taken  into  custody,  had 


Where  a 
defendant 
npon  being 
arrested  in 
1845,  upon  a 
writ  of  capias 
issued  unaer 
thelft2yict. 
c.  1 10,  s.  3, 
was  served 
with  a  copy 
of  a  writ  of 
summons, 

and  directed  to'  ^eeu  Served  with  a  copy  of  the  writ  of  summons  in  the  above 
S  moS^"*  cause,  which  was  directed  "To  Duncan  Bruce,  of  Liverpool, 
county  than      in  the  couutv  of  Lancaster,"  and  was  tested  on  **the  ninth 

that  m  which  , 

the  arrest  took  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
alsowitha       hundred  and  forty;'*    and  at   the  same  time,  was  also 

copy  of  the 

writ  of  c^nas,  which  was  without  date,  and  directed, «  To  the greeting.**     StkL  thai  the 

defendant  was  entitled  to  be  discharged  out  of  custody;  and  that  he  need  not  make  it  a  nit  of 
the  rule  that  the  writs  or  the  copies  of  the  writs  should  be  set  aside. 

It  is  not  necessary  in  a  rule  nisi  to  set  aside  proceedings  for  irregqlaritT.  to  necifV  the 
grounds  of  irregularity  on  which  the  party  reUes.  -e        •/.  w  ^>ecny  ik 
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served  with  a  copy  of  the  writ  of  capias,  which  contained        1845. 

no  sheriff's  name,  but  was  directed  "  To  the greeting ;"       bIknnib 

and  was  tested  "  the day  of  April,  one  thousand  eight  »• 

hundred  and  forty-five."  The  copies  of  these  writs  were 
attached  to  the  affidavit  of  the  plaintiff,  who  distinctly 
denied  that  he  had  any  present  intention  of  leaving  the 
country.  On  the  part  of  the  plaintiff,  the  original  writ  of 
capias,  which  was  perfectly  regular  in  form,  was  produced 
in  Court  and  verified  by  affidavit. 

Bovitt  shewed  cause.  The  grounds  of  irregularity 
relied  on,  should  have  been  specified  in  the  rule,  and  the 
application  should  have  been  to  set  aside  some  particular 
proceedings  in  which  the  irregularity  occurs.  It  will  be 
contended  by  the  other  side,  that  the  copy  of  the  writ  of 
summons  is  defective ;  but  even  if  so,  that  cannot  affect 
the  writ  of  capias,  which  is  an  entirely  collateral  pro- 
ceeding, for  the  further  security  of  the  plaintiff,  and 
independent  of  the  action ;  Ireland  v.  Berry  (a) ;  Regina  v. 
Sheriff  of  Montgomeryshire  {b).  \^CoUridge^  J. — If  the  writ 
of  capias  be  entirely  a  collateral  proceeding,  it  can  only 
issue  when  an  action  is  commenced ;  and  an  action  to  be 
commenced,  must  be  properly  commenced.]  With  respect 
to  the  defects  in  the  copy  of  the  writ  of  capias,  namely, 
that  it  does  not  contain  the  name  of  any  sheriff  or  officer  to 
whom  it  is  directed,  and  that  it  has  no  teste ;  the  question 
is,  whether  the  plaintiff  is  to  be  prejudiced  by  the  sheriff 
having  delivered  an  imperfect  copy.  In  the  case  of  a  writ 
of  summons,  the  plaintiff  is  bound  to  furnish  the  sheriff 
with  a  copy,  to  be  delivered  by  him  to  the  defendant ;  but 
in  the  case  of  a  writ  of  capias  under  the  1  &  2  Vict  c  110, 
8.  3,  no  such  provision  is  to  be  found.  The  defendant 
is  only  entitled  to  a  copy,  by  virtue  of  a  direction  to  the 
sheriff  to  furnish  a  copy,  in  the  form  given  of  the  writ  itsel£ 
If  the  sheriff  does  not  obey  the  injunction  of  the  writ  or 

(a)  Ante,  vol.  1»  p.  866. 

(6)  1  DowL  38S,  N.  S. ;  See  S.  C.  9  M.  &  W.  448. 
P  P  P  2 
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1815.  furnishes  an  incorrect  copy,  the  remedy  should  be  againt 
Rennie  ^^"^  ^^^  neglecting  his  duty.  At  any  rate,  the  Coart  wi 
order  an  amendment  where  it  does  not  appear  that  th 
defendant  will  be  in  any  degree  prejudiced :  Sievensan  j 
Castle  (a),  Popkins  v.  Smith  {b),  Sutton  v.  Burgess  (c),  Fioc 
V,  Pacheco{d\  Bilton  v.  Clapperton  {e).  [Coleridge^  J.— 
There  may  be  a  distinction  between  an  amendment  ij 
a  copy  of  a  writ,  and  an  amendment  in  the  writ  itseli 
The  copy  may,  perhaps,  be  considered  as  the  act  of  tb 
plaintiff.]  That  cannot  be  so  with  respect  to  the  copy  o 
the  capias,  which  is  furnished  by  the  sheri£P.  The  Coort 
in  Flock  V.  Pacheco  refer  to  their  powers,  under  the  6tl 
section,  on  a  motion  to  discharge  a  party  from  arrest,  ^'tc 
make  such  order  therein  as  to  such  Judge  or  Court  sfaal 
seem  fit."  In  Popkins  v.  Smith  there  was  nothing  for  thi 
Court  to  amend  by.  The  case  of  Galloway  v.  Bleaden  (/) 
I  shews  that  the  Court  will  make  an  amendment  even  afte 

verdict,  and  that  the  only  question  is  one  of  costs,  whicl 
the  plaintiff  is  willing  to  pay.  He  cited  also  Kirk  c 
Dolby  {g). 

Crompton,  in  support  of  the  rule.  The  form  of  thi 
motion  is  perfectly  correct.  It  is  never  necessary,  in  ap 
plications  like  the  present,  to  specify  the  irregularity,  a 
the  party  may  discover  it  on  perusing  the  affidavits.  Th 
defendant  could  not  apply  to  set  aside  the  writs,  for  the 
may  be  correct  enough ;  nor  the  copies,  for  they  mav  b 
true  copies.  The  proper  form  is  the  one  adopted,  namelj 
to  discharge  the  defendant  out  of  custody.  The  5tl 
section  of  the  1  &  2  Vict  c.  110,  shews,  that  to  warrant 

(a)  1  Chit.  Rep.  349.  (e)  9  M.  &  W.  473 ;  See  S.  ( 

(i)  7  Bing.  434  ;    See  S.  C.  1  Dowl.  386.  N.  S. 

6  M.  &  P.  319.  (/)  1  M.  &  G.  247;  See  S.  i 

(c)  1  C,  M.  &  R.  770 ;   See  1  Scott,  N.  R.  170. 

S.  C.  3  Dowl.  489.  (g)  8  Dowl.   766  ;    See  S    ( 

(*  9  M.  &  W.  34? ;  Sec  S.  C.  6  M.  &  W.  636. 
1  Dowl.  380,  N.  S. 


Brucb. 


EASTER  TERM,    8    VICT.  949 

writ  of  capias  under  the  3rd  section,  a  writ  of  summons  1845. 
must  have  been  previously  sued  forth ;  Brooke  v.  Snell  (a).  ^[^^^ 
Now,  in  the  present  case,  it  does  not  appear  that  any  writ 
of  summons  has  been  sued  forth,  which  can  support  the 
action.  The  copy  writ  of  summons,  with  which  the  de- 
fendant has  been  served,  b  tested  in  1840,  and,  therefore, 
is  mere  waste  paper  now.  It  is  directed  to  the  defendant 
in  Liverpool,  and  is  served  in  the  county  of  Surrey.  The 
copy  writ  of  capias  is  equally  defective.  The  1  &  2  Vict, 
c.  110,  s.  3,  directs  that  the  writ  of  capias  shall  bear  date  the 
day  on  which  the  same  shall  be  issued.  Now,  in  the  present 
case,  it  bears  no  date  at  all.  It  has  been  decided  in  this 
Court,  that  if  tested  on  a  Sunday,  the  writ  would  be  void  (i). 
Besides,  it  is  directed  to  no  one,  either  sheriff  or  constable, 
to  execute.  The  sheriff  is  considered  as  the  agent  of  the 
plaintiff,  in  executing  process ;  and,  therefore,  if  he  does  not 
comply  with  the  requisitions  of  the  statute,  the  plaintiff  is 
answerable  for  it ;  Shearman  v.  M*Knight  (c).  It  is  said, 
however,  that  the  Court  will  amend  the  defects;  but  in 
the  cases  where  the  Court  has  exercised  that  power,  there 
has  been  something  to  amend  by.  In  Nicol  v.  Boyne  ((2), 
the  error  there  was  of  a  more  trifling  nature,  the  writ 
being  directed  to  the  "  sheriff"  of  London,  instead  of  the 
'^sherifis,"  and  yet  the  Court  refused  to  amend.  So  in 
Barker  v.  Weedon  (e),  and  Storr  v.  Mount  (f)^  equally  trifling 
defects  were  held  fatal.  The  Court  cannot  now,  by  any 
amendment,  render  that  arrest  legal,  which  was  illegal  at 
the  time  of  making  it.  l^Coleridffe,  J. — What  do  you  say  to 
the  words  in  the  6th  section,  giving  the  Court  the  power  ^<  to 
make  such  other  order  therein  as  to  such  Judge  or  Court 
shall  seem  fit"]  That  is  for  the  protection  of  the  de- 
fendant, and  contemplates  an  order  for  his  benefit.     It  is, 

(a)  8  Dowl.  370.  10  Bing.  339;  3  M.  &  Scott,  810. 

(6)  Semble,  Hanson  v.  ShackeU  (e)  2  Dowl.  707  ;   See  S.  C. 

ton,  4  Dowl.  48.  1  C,  M.  &  R.  396 ;  4  Tyr.  860. 

(c^  5  Dowl.  572.  (/)  2  Dowl.  417. 
(rf)  2  Dowl.  761  ;    See   S.  C. 
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1845.       probably,  with  the  view  of  enabling  the  Court  to  enter  inU 
^[^^^    the  merits  of  the  case. 

Cnr.  tidv.  vult 


B&UCE. 


CoLBRiDOEy  J. — This  was  an  application  to  discharge  the 
defendant  out  of  the  custody  of  the  sheriff  of  Sarrey,  on 
objections  to  the  copy  of  the  writ  of  summons,  and  of  the 
capias. 

The  objections  to  the  former  were,  that  on  the  &ce  of  it 
the  writ  appeared  to  be  directed  to  the  defendant  in  the 
wrong  county,  and  to  be  tested  in  1840;  in  the  latten 
the  direction  was  left  in  blank,  without  stating  sheriff 
or  county  or  place,  and  there  was  no  day  or  year  in  the 
teste  (a). 

It  was  answered  that  these  objections  could  not  be  gone 
into,  because  not  specified  in  the  rule ;  nor  relied  on,  if  they 
had  been,  because  the  rule  did  not  ask  to  have  either  writ 
or  copy  set  aside. 

As  to  the  first,  it  is  not  necessary  to  state  in  the  rule  the 
irregularity  complained  of;  it  is  sufficient,  if  it  appear  upon 
the  affidavits.  In  the  case  of  a  summons  it  is  necessary, 
because  that  is  commonly  taken  out  without  filing  anj 
affidavit,  so  that  the  opposite  party  might  be  in  entire 
ignorance  of  what  he  was  called  on  to  answer,  if  it  were  not 
so  stated.  As  to  the  second,  the  only  question  is,  whethei 
the  defendant  can  be  discharged  out  of  custody,  which  is 
the  thing  prayed  for,  without  setting  aside  the  €!opie8  in 
which  the  objections  appear.  And  I  am  of  opinion  that  h€ 
may ;  for  it  would  appear,  assuming,  as  I  must  do,  on  these 
affidavits,  that  the  copy  is  correct,  that  what  is  called  the 
writ  of  summons,  in  this  case,  was  merely  waste  paper ;  as 
it  must  be  taken  to  have  issued  in  1840;  so  that  there  wn 
no  foundation  on  which  the  capias  could  be  rested;  am 
with  regard  to  that  writ,  which  was  shewn  to  have  beei 
correct,  the  provisions  of  the  statute  would  appear  not  t 
have  been  complied  with,  as  to  the  service  of  a  copy ;  th< 
(a)  There  was  no  day,  but  there  was  a  year. 
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plaintiflP  being  in  the  dilemma  of  having  acted  on  a  bad       1845. 
writ,  or  of  having  served  a  copy  substantially  defective.  Rknnii 

It  might  be  unnecessary^  under  these  circumstances,  to 
consider  whether  the  writ  of  summons  is  so  merely  collateral 
to  the  arrest,  that  the  objections,  now  urged  to  it,  are  im- 
material ;  but  that,  as  the  stress  of  Mr.  Bovilta  argument 
was  a  prayer  that  I  would  amend  the  proceedings,  I  am 
obliged  to  consider  whether  it  will  not  be  necessary,  in  order 
to  maintain  the  arrest,  to  extend  the  amendment  to  the  sum- 
mons as  well  as  the  capias.  For  certain  purposes,  no  doubt, 
the  proceeding  to  arrest,  under  the  1  &  2  Vict  c.  110,  is  col- 
lateral to  the  main  course  of  the  cause;  but  the  statute  itself 
makes  it  a  condition  precedent  to  the  exercise  of  the  power 
it  gives,  that  an  action  shall  have  been  commenced ;  this  is 
clear  from  comparing  the  3rd  and  5th  sections  together,  and 
the  practice  is  quite  settled  accordingly.  But  assuming  as  I 
must  do  on  the  present  affidavits,  that  the  copy  of  the  sum- 
mons is  correct,  no  action  can  be  said  to  have  commenced 
even  up  to  this  moment;  for  a  writ  of  summons  issued  in 
1840  is  now  merely  waste  paper.  If,  therefore,  I  am  to 
help  the  plaintiff's  case  by  amendment,  the  amendment 
must  extend  to  the  writ  of  summons,  as  well  as  the  copy. 

The  cases  of  Flock  v.  Pacheco  (o),  and  Bilton  v.  Clapper^ 
tan  {b),  were  cited,  and  I  entirely  agree  with  the  principles 
there  laid  downs  and  they  certainly  authorize  a  more 
liberal  exercise  of  the  power  of  amendment,  than  the 
resolution  of  the  Judges  mentioned  in  Lakin  v.  Watson  (c). 
But,  unfortunately,  nothing  stated  in  the  affidavits  discloses 
any  thing  by  which  the  writ  of  summons  can,  in  this  case, 
be  amended.  I  should,  in  fact,  be  making  an  entirely  new 
writ,  and  the  materials  would  be  supplied  merely  by  guess 
work.  In  the  first  of  these  cases,  there  was  the  Judge's 
order  for  the  arrest,  and  the  affidavit  of  debt,  by  which  to 
amend,  and  that  is  relied  on  by  Alderaony  B. ;  in  the  latter 
there  was  the  affidavit  of  debt,  describing  the  plaintiff  pro- 

(a)  9  M.  &  W.  342 ;  S^ie  S.  C.     I  Dowl  386,  N.  S. 
1  Dowl.  380,  N.  S.  (c)  2  Cr.  &  M.  685 ;  See  S.  C. 

{b)  9  M.  &  W.  473 ;  See  S.  C.     2  Dowl.  633. 
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1845. 

-^^ ' 

Rennie 

V. 

BkrcB. 


perly.  But  assuming  the  writ  to  be  amended^  the  defect 
in  it  is  of  such  a  nature,  that  the  objection  will  still 
remain,  that  at  the  time  of  issuing  the  capias  this  action 
had  not  been  commenced ;  and  the  consequence,  besides, 
will  follow,  that  the  copy  will  immediately  become  defective. 
Now,  it  has  been  decided  in  Byfield  v.  Street  (a),  that  the 
Court  has  no  power  to  amend  the  copy ;  it  was  the  act  of 
the  plaintiff,  and  is  now  in  the  control  of  the  defendant. 
To  amend  the  copy  is,  in  other  words,  to  allow  the  plaintiff 
to  serve  a  new  copy ;  but  it  is  obvious,  that  that  will  not 
cure  the  defects  of  the  original  service. 

It  does  not  appear  to  me  upon  the  whole,  that  I  can 
make  the  necessary  amendments,  and  the  rule,  therefore, 
must  be  absolute. 

Rule  absolute. 


J-1 


i 


(a)  10  Bing.  27  ;  See  S.  C.  3  M.  &  Scott,  406;  2  Dowl.  739. 


Wbere  a  rale 
for  a  certiorari 
to  bring  up 
an  order  of 
(quarter  ses- 
sions, con- 
flnning  on 


Regina  v.  H.  Morice,  Clerk,  and  Another,  Justices  d 
Hertfordshire. 

JBT.  HAWKINS  had  obtained  a  rule  in  Trinity  Term, 
1844,  calling  on  the  Rev.  Henry  Morice,  Clerk,  and  John 
George  Fordham,  Esqr.,  two  of  her  Majesty's  justices  oi 
the  peace  for  the  county  of  Hertford,  to  shew  cause  wh\ 
appcaFan  order  a  writ  of  certiorari  should  not  issue,  to  remove  into  this 

of  justices  ^  1        /•  11        •  1  1  1     •      1 

under  the  Court  the  following  Order  under  their  hands  and  seals, 

••with all   ^  *  made   at   a  special   sessions  of  the  highways,    holden  al 

things  touching 

the  same,"  had  been  obuined,  and  a  return  made,  which  did  not  include  the  order  of  justices 
the  Court  made  absolute  a  rale  for  a  certiorari  to  remove  the  order  of  justices,  althooeh  obtained 
pending  the  former  rule. 

An  order  of  justices  at  special  sessions,  under  the  4  &  5  Vict.  c.  59.  s.  1,  must  show  on  th« 
face  of  it,  that  the  road  in  respect  of  which  they  proceed  to  adjudicate,  is  within  the  divisioo  foi 
which  the  special  sessions  are  hold  ;  but  it  need  not  show  in  what  proportion  of  the  rate  the  sun 
to  be  paid  stands ;  nor  out  of  which  of  the  three  rates  permitted  by  the  5  &  6  Wm  4  c  V)  »)» 
sum  is  to  be  Uken.  ^  ^  ™   *,  c  &o,  tlu 

The  six  months  within  which  a  certiorari  must  be  obtained,  run  from  the  date  when  the 

quarter  sessions  adjudicate  on  the  appeal,  and  not  from  the  date  of  the  original  order  of  iusticei. 

The  powers  conferred  by  the  4  &  5  Vict.  c.  59.  s.  1,  on  "  the  justices  at  any  special  sessioiu 

^der^the  5  rrvV^^'^T  c^  TaT^""^  "^  ^^"^  *^'"  ^^^^^  °"^^  ^  *  '^        »e«ioiis  holdei 
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Royston,  in  and  for  the  divbion  of  the  hundred  of  Odsey,        1845. 


in  the  said  county ;  for  the  purpose  of  being  quashed : —  Reoina 

MoRICB 

"  Hertfordshire,  to  wit — At  a  special  sessions  of  the  and  Another, 
highways,  holden  at  the  Bull,  at  Royston,  in  and  for  the 
division  of  the  hundred  of  Odsey,  in  the  county  of  Hertford, 
on  the  21st  day  of  June,  1843,  by  her  Majesty's  justices  of 
the  peace,  in  and  for  the  county  of  Hertford,  acting  in  and 
for  the  said  division. 

"  Whereas,  William  Hollick  Nash,  clerk  of  the  turnpike 
trust,  called  the  Baldock  and  Boumbridge  Trust,  hath  this 
day  exhibited  an  information  before  us,  the  said  justices, 
at  the  said  special  sessions,  giving  us,  the  said  justices,  to 
understand  and  be  informed  that  the  funds  of  the  said  turn- 
pike road,  after  payment  of  the  principal  and  interest 
monies  due  to  the  commissioners,  are  wholly  insufficient 
for  the  repair  of  the  turnpike  road,  called  the  Baldock  and 
Boumbridge  Trust,  situate  within  the  parish  of  Bygrave,  in 
the  county  of  Hertford,  and  hath  prayed  us,  the  said 
justices,  to  make  such  judgment  and  order  in  the  premises 
as  upon  examination  shall  appear  to  us  meet,  and  as  to  law 
doth  appertain.  And  whereas  it  hath  been  duly  proved 
before  us,  that  due  notice  of  such  intended  information  hath 
been  given  on  the  part  of  the  said  William  Hollick  Nash ; 
and  we,  the  said  justices,  did  proceed  to  examine  at  such 
special  sessions  the  state  of  the  revenues  and  debts  of  the 
said  turnpike  trust,  and  to  inquire  into  the  state  and  con- 
dition of  the  repairs  of  the  roads  within  the  same,  and  also 
to  ascertain  the  length  of  the  roads,  including  turnpike 
roads,  within  such  parish  of  Bygrave,  and  how  much  of  such 
road  is  turnpike  road ;  and  after  such  examination,  it  ap- 
pearing to  us,  the  said  justices,  necessary  and  expedient  for 
the  purposes  of  the  said  turnpike  road,  in  the  said  parish  of 
Bygrave,  so  to  do : 

"  We  do  hereby  adjudge  and  order,  that  the  sum  of 
9L  58.y  being  a  portion  of  the  rate  or  assessment,  levied  or 
to  be  levied  by  virtue  of  the  statute  passed  in  the  sixth 
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1845.  year  of  the  reign  of  his  late  Majesty  King  William  ti 
Fourth,  intituled  **  An  Act  to  consolidate  and  amend  tl 
laws  relating  to  highways  in  that  part  of  Great  Brits 
called  Ijigland,"  shall  be  paid  by  the  surveyor  or  sunreyc 
of  the  highways  of  the  said  parish  of  Bygraye,  on  or  befb 
the  1st  day  of  August,  1843,  to  the  commissioners  of  tl 
said  turnpike  trust,  or  to  Mr.  James  Piggot,  of  Roysto 
in  the  county  of  Hertford,  their  treasurer;  such  sum 
92.  5s.  to  be  wholly  laid  out  in  the  actual  repair  of  su« 
part  of  the  said  turnpike  road  as  is  within  the  said  parish 
Bygrave,  from  which  the  same  is  to  be  received. 

**  Given  under  our  hands  and  seab  at  the  special  sesaoi 
aforesaid. 

Henry  Moricb,  (li.8.) 
John  George  Fobi>haii,  (l. 

**  To  the  surveyors  of  the  highways 
of  the  said  parish  of  Bygrave." 

It  appeared  from  the  affidavits,  on  which  this  rule  ^ 
moved,  that  an  appeal  had  been  entered  at  the  Michaelni 
Quarter  Sessions,  1843,  against  the  above  order,  and  ^ 
respited  from  time  to  time,  till  the  Easter  Sessions,  IB4 
when  it  was  heard,  and  the  order  of  special  sessions  co 
firmed.  A  rule  nisi  for  a  certiorari  to  remove  the  order 
quarter  sessions  '^  with  all  things  touching  the  same,"  hi 
been  obtained;  and  pending  its  being  heard,  the  presei 
rule  was  moved  for.  The  rule  to  remove  the  order  of  quart 
sessions  was  made  absolute  in  Hilaiy  Term  last,  and  on  d 
last  day  of  that  Term  a  motion  was  made  to  discharge  tl 
present  rule,  on  the  ground  that  it  was  unnecessary;  i 
the  justices  would  return  the  order  of  special  sessions,  i 
well  as  the  order  confirming  it,  by  virtue  of  the  former  ml 
It  was  then  conceded,  that  in  that  event  the  present  ni 
must  be  discharged.  Afterwards  the  return  to  the  certiora 
was  made,  and  as  in  point  of  fact  it  did  not  contun  the  ordi 
of  special  sessions,  the  present  rule  now  came  on  to  be  hear 
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The  following  were  the  objections  to  the  order  on  which  1845. 
the  present  rule  was  obtained.  1.  That  it  did  not  appear  Rkoina 
that  the  parish  of  Bygrave  was  within  the  division  for  which  *^* 

the  special  sessions  were  held,  and  consequently,  that  the    ud  Another, 
magistrates  had  jurisdiction.     2.  That  the  order  did  not 
state  what  proportion  of  the  rate  was  to  be  paid.    3.  That 
it  was  left  uncertain,  out  of  what  rate  the  sum  of  92.  5s.  was 
to  be  pud. 

Wordsuxnih  shewed  cause.  There  are  two  preliminary 
objections  to  the  present  rule.  The  first  is,  that  this  rule, 
at  the  time  of  its  being  moved,  was  unnecessary ;  as  a  rule 
was  then  pending  for  a  certiorari  to  remove  the  order  of 
quarter  sessions,  ''with  all  things  touching  the  same," 
which  ought  to  have  been  sufficient  to  have  disposed  of  this 
order;  and  the  justices  should  not  have  been  harassed  with 
two  rules  to  the  same  effect  He  referred  to  Regina  v.  The 
Justices  of  ComtDall(a),  The  other  is  that,  if  this  is  to  be  taken 
as  a  separate  and  independent  motion,  it  is  made  too  late, 
as  more  than  six  months  have  elapsed  since  the  original 
order;  and  it  must  be  considered  to  be  so,  as  the  justices, 
served  with  the  notice,  are  the  justices  by  whom  the 
original  order  was  made,  and  not  those  by  whom  it  was 
confirmed  on  appeaL 

With  respect  to  the  objection  which  has  been  urged 
against  the  order,  namely,  that  it  does  not  appear  on  the 
tsuie  of  it,  that  Bygrave  was  within  the  division,  for  which 
the  special  sessions  were  held,  the  case  of  Regina  v. 
Martin  (ft),  which  was  relied  on  by  the  other  side  in  moving 
this  rule,  does  not  apply.  There  the  sessions  were  held 
under  the  5  &  6  Wm.  4,  c  50,  which  requires  the  order  to 
be  made  at  a  sessions,  ''  to  be  held  within  the  division  in 
which  the  said  highway  may  be  situate*'  (c).  But  the  present 

(a)  I    Car.,    Ham.  &  Allen's  (6)  2  Q.  B.  1037.  note  (c). 

New  SesB.  Cases,  p.  414.  (c)  Sect.  94. 
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vritr-     A  ^ 


EASTER   TERM^   8    VICT.  957 

portion  of  the  rate  the  sum  ordered  amounts  to ;  for  as  the        1845. 
act  only  authorises  three  rates  in  the  course  of  a  year,  of       r^^JJ^ 
not  more  than  lOd.  in  the  pound  each,  it  may  be  that  the        .,"• 
sum  m  gross  is  more  than  the  rate  amounts  to.     Besides,   and  Anmher. 
the  act  requires  that  the  justices  shall  inquire  into  the  state 
of  the  repairs  of  the  roads,  and  ascertain  their  length,  and 
how  much  of  them  is  turnpike  road.     It  is  therefore  clear 
that  the  word   "  portion"  must  mean   "  proportion."    It 
should  also  state  out  of  which  rate  the  sum  is  to  be  paid> 
for  otherwise  it  is  uncertain,  and  therefore  bad. 

CoLERmoE,  J. — As  to  the  two  latter  objections,  it  seems 
to  me  there  is  nothing  in  them.  If  I  am  to  construe  the 
word  "portion"  in  the  act  as  "proportion,"  it  must  be 
because  the  necessary  implication  of  the  rest  of  the  act 
requires  it  But  I  do  not  see  that  that  is  so.  It  is  said 
that  the  act,  in  requiring  the  magistrates  to  inquire  into 
the  length  and  state  of  the  road,  and  to  ascertain  how  much 
of  it  is  turnpike,  therefore  means  that  they  shall  proportion 
the  rate  to  the  length.  But  that  would  be  a  most  uncertain 
and  fallacious  test,  as  one  mile  of  the  road  might  require 
repair,  and  another  mile  none ;  and  it  could  not  be  inferred 
that  because  one-,  bird  of  the  road  required  repair,  therefore 
one-third  of  the  rate  was  the  proper  sum  to  be  expended. 
Besides,  even  had  the  magistrates  awarde  '  an  improper  sum 
in  proportion  to  the  rate,  any  objection  arising  thereon  would 
not  have  been  an  objection  on  the  &ce  of  the  order,  but  on 
the  merits ;  of  which  this  Court  could  take  no  cognizance. 
The  objection  that  it  does  not  specify  out  of  which  rate  the 
sum  is  to  be  paid,  supposes  that  the  three  rates  allowed  by 
the  act  of  Parliament  are  co-existent  at  the  same  time. 
But  the  act  does  not  authorize  a  second  rate  till  the  first  is 
found  to  be  insufficient ;  and  the  rate  out  of  which  this 
sum  is  to  be  taken,  must  be  assumed  to  be  the  rate  existing 
at  the  time.  Therefore,  upon  the  maxim,  id  certum  est, 
quod  certum  reddi  potest,  I  think  the  order  in  this  respect 
is.  sufficiently  certain.     With  respect  to  the  objection  that 
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trates  had  jurisdiction.     It  purports  to  be  made  at  a  special        1845, 
sessions  for  the  highways,  holden  at  Royston,  in  and  for  the       Regina 
division  of  the  hundred  of  Odsey,  in  the  county  of  Hert-       morick 
ford ;  it  relates  to  roads  within  the  parish  of  Bygrave,  and   and  Anotber. 
orders  a  sum  to  be  paid  from  the  highway  rate  of  that  parish 
towards  the  repair  of  a  turnpike  road  within  it ;  but  it  no 
where  states  Bygrave  to  be  within  that  division. 

The  order  was  made  under  the  4  &  5  Vict,  c  59,  s.  1, 
and  the  power  to  make  it  is  given  to  *^  the  justices  at  any 
special  sessions  for  the  highways  holden  after  the  passing 
of  this  act"  These  words  manifestly  point  not  to  a  special 
session  to  be  holden  by  any  two  jusdces  convened  for  the 
particular  occasion,  but  to  the  periodical  special  sessions 
held  by  annual  appointment  under  the  5  &  6  Wm.  4,  c  50, 
s.  45 ;  and  it  is  in  accordance  with  the  policy  of  this  statute, 
and  certainly  most  conducive  to  a  satisfactory  exercise  of 
the  powers  of  justices  in  respect  of  the  highways,  to  bring 
all  questions  of  this  sort  to  the  decision  of  periodical 
meetings  of  magistrates,  when  a  sufficiently  numerous 
attendance,  both  of  them  and  of  parties  concerned,  may  be 
reasonably  expected. 

We  are  then  to  refer  to  this  statute.  The  45th  section 
enacts,  that  *^  the  justices  of  the  peace  within  their  re- 
spective divisions"  must  hold  ''not  less  than  eight,  nor 
more  than  twelve  special  sessions  in  every  year  for  exe- 
cuting the  purposes  of  the  act ;  the  days  of  the  holding 
thereof  to  be  appointed  at  a  special  sessions  to  be  held 
within  fourteen  days  after  the  20th  of  March  in  every  year." 
(His  Lordship  here  read  the  rest  of  the  45th  section)  (a). 


(a)  Section  45.  "  That  it  shall 
and  roaf  be  lawfal  for  the  justices 
of  the  peace  within  their  respective 
divisions,  or  any  two  or  more  of 
them,  and  they  are  hereby  re- 
quired, to  bold  not  less  than  eight 
nor  more  than  twelve  special 
sessions  in  every  year  for  exe- 
cuting the  purposes  of  this  act. 


the  days  of  the  holding  thereof 
to  be  appointed  at  a  special  ses- 
sions to  be  held  within  fourteen 
days  after  the  20th  day  of  March 
in  every  year :  Provided  always, 
that  it  shall  not  be  necessary  to 
cause  any  notice  to  be  given  or 
sent  to  any  justice  acting  and 
residing  within   such  limits  of 
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1845.  These  provisioDS  all  point  to  a  local  limitation  of, 
tion ;  the  power  is  given  to  justices  within  their  re 
divisions^  and  the  surveyor  of  each  parish  wit 
utTAMher.  division  is  to  appear  before  them,  and  the  return  w 
is  compelled  to  make  annually  in  March,  is  calcul 
inform  the  magistrates  acting  for  the  division,  of  t 
of  the  highways  in  bis  parish,  the  quantity  of  repiu] 
and  the  expense  incurred;  to  give  them,  in  sboi 
preliminary  general  informaUon  as  must  be  very  i 
for  the  doe  exercise  of  the  powers  conferred  on  the 
by  the  statute  itself,  and  that  of  Victoria  now  in  qn 

For  any  act  to  be  done  at  these  periodical  aessio 
clear  that  the  jurisdiction  would  depend  on  the 
being  within  the  division;  and  that  fact  must  of  cc 
stated  in  the  order,  or  be  matter  of  necessary  implic 

Here  it  is  not  stated,  nor  can  it  be  collect! 
Bygrave  is  within  the  division  in  and  for  which  the 
sessions  were  holden,  at  which  the  order  was  made. 

The  rule,  therefore,  for  a  return  will,  on  this  gro\ 
made  absolute. 

Rule  absc 


the  day  or  time  of  the  holding 
thereof;  and  at  the  said  special 
sessions  held  next  after  the  25th 
day  of  March  in  every  year  the 
tnrveyor  of  each  of  the  parishes 
within  their  respective  divisions 
shall  verify  his  accounts,  and 
shall  make  a  return  in  writing  to 
such  special  sessions  of  the  state 
of  all  the  roads,  common  high- 
ways, bridges,  causeways,  hedges, 
ditches,  and  watercourses  apper- 
taining thereto,  and  of  all  nui* 


sances  and  encroachmenl 
made  upon  the  several  I 
within  the  parish  for  n 
was  surveyor,  as  well  as 
tent  of  the  different  h 
which  the  said  parish  is 
repair,  what  part  ther 
been  repaired,  and  wit 
materials,  at  what  ezpei 
what  was  the  amount 
during  the  time  he  was  i 
of  the  said  paxish." 
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I84.S. 

Waltiibr  V.  Mess.  *     v      ' 

(In  the  full  Court.) 

A   RULE  had  been  obtained  to  set  aside  an  order  of  a  \Vberc  the 
learned  Judge,  directing  the  Master  to  review  his  taxation  L"actioii*of 
of  costs  in  the  above  cause.     The  action  was  in  assumpsit  ^""'"Pf  *  ^^r 

'^        unliquidated 

for  the  wrongful  dismissal  of  the  plaintiff;  to  which  the  damages,  had 
defendant  had  pleaded  various  special  pleas.     At  the  trial  verdict  for  20/., 
before  Lord  Denman,  C.  J.,  a  verdict  was  given  for  the  Jia  uxed'hu' 
plaintiff,  with  20/.  damages.     The  plaintiff  did  not  apply  ^^^  <>"  ^^ 
at  the  time  to  the  learned  Judge  for  a  certificate  that  the  the  Court  wt 
cause  was  a  proper  one  to  be  tried  before  him ;  but  did  so  of  adjudge,**' 
aflerwards,  when  the  learned  Judge  refused  the  application.  f^Wewaf  of 
The  Master  had  taxed  the  plaintiff's  costs  upon  the  higher  the  taxatioa. 
scale. 

Dasent  shewed  cause.  The  rule  of  Hilary  Vacation, 
4  Wm.  4,  requires  that  where  the  plaintiff  does  not  recover 
more  than  20/.,  his  costs  shall  be  taxed  on  the  reduced  scale. 
That  rule  is  not  altered  by  the  more  recent  one  of  Trinity 
Term,  7  Vict  (a),  except  by  extending  the  same  provisions 
to  the  defendant's  costs.  It  is  true  that  this  action  being 
one  for  unliquidated  damages,  could  not  have  been  tried 
before  the  sheriff;  but  the  direction  to  taxing  officers,  as 
remarked  by  Mr.  Baron  AldersoUy  in  the  case  of  IVallen  v. 
Smith  {b\  *'  docs  not  confine  the  reduced  scale  of  allowance 
to  those  cases  only  which  are  triable  before  the  sheriff,  for 
actions  of  covenant  are  expressly  mentioned."  The  plaintiff, 
to  entitle  him  to  the  higher  scale  of  costs,  should  have 
obtained  the  Judge's  certificate  that  the  cause  was  a  proper 
one  to  be  tried  before  him.  He  referred  also  to  Cooke  v. 
Hunt{c\  and  Elleman  v.  Williams  (d). 

(a)  Ante,  p.  90.  (e)  5  M.  &  W.  161 ;  See  S.  C. 

ib)  3  M.  &  W.  141 ;  See  S.  C.      7  Dowl.  397. 
6  Dowl.  103.  {d)  Ante,  p.  46. 

VOU  IL  Q  Q  Q  D.   &  L. 
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"  msenc  lemt  i  :!aiiii  ir  miiimxitaiEsL  fanuHCSsw  niiui 
lare  lesi  i:d  ledirs  "lie  masa^t  malL.  imiesd.  ne  a 
ITS  ^iimismiiB  hl  'iie  aoiez::  Jfw^uim  ^9l  Bumr^  -l  :  Ltfi 
7.  JtftMiilt  ^' :  Suffn  7.  gfiiiiijp  nrlif  ^r; :  xaii  X  is  esuaily  i 
tOBL  lad  X  mn  -rfet  ly  ^  'Hiffii  oelLne  InnDu  :iie  zrnc? 
ng^  -wiiiiiL  ElBPe  icei  -md.'  Lafurrmes  v.  «72nwsr  *f . 
tip?!  -he  liaiinxf  :miiii  sue  77  ctut  oht  ^:aiiK  ±e  m 
X  ^vriniu  je  sHiier  jsri  n  3x  ai»  <aaBK  tizr  mic  hn^jic  if 
%\  TDon  iie  :t*^uii!bi£  sajs*  fc  i&.  hu^p^noi  cuiiCAfmiefL.  t 
die  finsemiiiff  i£  Slionr  T^kmioiu  4  Whl.  4b.  spiiiv  33  VQ 
"vriich.  ms  3uc  a^adie  oc^bre  tas  AeciiFr  bccsmse  acoms 
'Siviffumr  sns  :iii9iLJiiie<£.  Bbc  die  ^p&ij£i;  joint  ^jf  en 
«txn*«siiji».  iff  "D  tncTOCVBC  ttK  asoL  ar  3iie£l  acQuns  tf  3 
im  'Sfximil^  -losil  Txil  lesiaR  a  sierriF  inr  JmiBC  <it  «i  inK! 
Ctiur::  mil  r^BHOisr  dieoi  vttb  c&k^vkw.  t&e  wordi  ''aes 
ji  (Sjveninir."'  iiiiac  r^jfer.  af  M  aa:^C3zixt^  aa  wt^q  jt*  icon 
ji  CHvananc  3*ic  rie  c»e  jf  Crvrt'  x^  Ji^^Scfr  -f  •  dbrvs  : 
die  Gjiirt  'iocs  3i3C  cmmisst  even  a  vric  oif  azKiianr  in  caf 
omc  ttir  tTttTTfmi'iinwt  itanraoe^  wndkin  c&is  r^mrm^  ■  iTi  — ■  ^\\ 
Tbac  •=»»  iff  •£x^re9Biy  in  p«>inc  aoii  bets  oe^vr  been  o« 
nieii.  t  -vriiiiii  be  ';-^rfinff  wii  :ie  eEme  o£  rae  Cocrt, 
»k  :^  Jn^  tijr  a  certi&atfe  that  a  case  was  DrcDer  fi} 
crreii  :e!T:re  iim»  inii  3cc  betbre  a  i&ieraf  or  Jv^  cl' 
bnerLor  C;act :  w&en  tfxe  cuae  was  noc  ozae  vUdi  cm 
be  ariei  'ledbre  die  izderur  cnbomL 

I>9aD  Deoluil  C  J.— The  case  of  Cnft  ▼.  JUaZErr  s 
putnt :  and  I  CMiefcre  dunk,  tbac  we  aaaat  hobi  chac  ch 
coats  QO^  noc  xa  be  taxed  apoa  die  leduLed  scale. 

Pattzsds,    J^   WaxjuoBw    J^    and    Wkshtsas; 

coonxrredL 

Role  afafiolnte 

fc:  5  M.  &  W.  IS5 ;  See  S.  C         i4  II  A.  lb  E.  Ml ;  See  S 

wam.^iix.  7  IXivL  iil.  3P.  JcD.  SKs  3  Dowi.  tel. 


C*)  I  Dowl.  5^6,  y  S.  (€)  3  Bb«^  N-  C  975 ;  : 

WfikwL95r.  SLa5Sc«tt»i43s«OMi: 
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MaCDONALD   V.    MORTLOCK. 

\^ HADWICKE  JONESy  Seijt,  shewed  cause  against  a  Where  the 
rule  which  had  been  obtained  to  discharge  the  defendant  described  ija** 
out  of  custody,  on  the  ground  of  a  variance  between  the  *  '^P*  *^^L^ 
copy  and  the  writ  of  capias  on  which  he  had  been  arrested,  under  the 

1  &  2  Vict. 

The  variance  complained  of  was  a  difference  in  the  defend-  c.  no,  s.  3 

ant's  name,  it  being   Mortl(K;k  in  the  capias  itself,  and  j^^'j^®^^**^" 

Mortlak^  in  the  copy.     He  submitted  that  the  variance  copy  served 

.  .  .  upon  him  as 

was  immaterial,  and  merely  a  clerical  error,  which  might  "Mortlake;" 

be  amended.     [Coleridffe,  J. — The  difficulty  is,  that  the  refused  to 

Courts  have  said  that  they  will  not  amend  a  copy  which  is  JlJ^^^^f^f 

the  act  of  the  party  himself.    Here  the  sheriff  may  perhaps  custody,  on 

t  .-111  /.I  .       ,  ,.       ;  ,      the  ground  of 

be  considered  as  the  agent  of  the  party  m  delivenng  the  the  farUnce. 
copy.]  The  32nd  rule  of  Reg.  Gen.,  Hil.  Term,  2  Wm.  4, 
shews  that  the  Court  will  not  favour  motions  to  discharge 
parties  out  of  custody.  The  defendant  should  be  left  to 
his  action.  He  does  not  deny  that  he  is  the  party  intended 
to  be  arrested,  or  that  he  was  about  to  quit  the  country. 
A  mere  clerical  error,  unless  it  alters  the  sound  or  sense,  is 
immaterial. 

Humfrey^  in  support  of  the  rule.  The  case  of  Smith  v. 
Pennell  (a),  shews  that  the  copy  delivered  must  be  a  true 
copy.  In  Hodgkinson  v.  Hodgkinsan  (A),  a  letter  only  was 
omitted ;  the  copy  being  directed  to  the  sheriff  of  Middesex, 
instead  of  Aliddlesex,  as  in  the  writ  itself;  and  the  Court 
held  the  variance  fatal.  This  is  not  a  case  where  the  parties 
have  used  the  utmost  diligence  to  discover  the  defendant's 
true  name.  He  referred  also  to  I  Archb.  PracL  p.  510, 
1th  ed. 

Coleridge,  J. — This  really  seems  to  me  to  be  carrying 

(a)  2  Dowl.  654. 

i/f)  1  A.  &  £.  533 ;  See  S.  C.  3  N.  &  M.  564 ;  2  Dowl.  535. 
Q  Q  Q  2 
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die  doctrine  of  variance  rather  too  fer.      I  see  a 

▼.  RinmoUs  'a\  where  die  diflference  was  betw 

affidavit  to  hold  to  bail  and  the  writ ;  fn  which  c»e 
certainly  as  much  reason  for  holding-  the  Tarianc 
material,  as  when  it  occnrs  between  the  writ  and  tb 
There  the  defendant  was  caDed  ^  Rennol^"  insi 
''^RennoCsy"'  and  it  was  held  to  be  imniateriaL  1 
almost  Ie»  di^rence  in  the  presetit  case  than  in  tl 
The  role  will,  there&re,  be  diadiaiged. 


Rule  diacha 


(«)  1  Chit.  Bep.  €S9,  a. 


Maile  r.  Bat&. 

J.  HIS  was  an  acdon  of  assumpsit  against  the  del 
as  drawer  of  a  bill  of  exchai^  for  7L  lOs.,  and 
account  stated. 

The  defendant  pleaded  as  to  the  first  count,  a  set 
work  and  labour,  for  money  paid,  and  on  an  account 
And,  as  to  the  second  count,  the  general  issue. 

The  plaintiff  took  issue  on  the  last  plea  ;  and,  ex 
to  the  sum  of  192.  Zs.  2d.,  parcel,  &c.,  in  the  fir 
mentioned,  traversed  the  aet-offl  And,  as  to  the 
19iL  3#.  2d.,  he  pleaded  a  discharge  under  the  In 
Debtors*  Act,  stating,  that  after  the  vesting  order  ha 
made,  ''he,  the  plaintiff,  according  to  the  dircctic 
provisions  of  the  said  act,  did  subscribe  and  delivc 
such  last  mentioned  Court,  such  schedule  as  is  re 
and  prescribed  by  the  said  act,  and  containing  thei 
such  matters  and  things  as  are  by  that  act  prescribe 
required  in  that  behalf,  and  also,  amongst  other  tb 
full  and  true  description  according  to  the  smd  act 
behalf  of  the  said  debt  or  sum  of  19/.  3a.  2dL  so  d 


To*  pi 

let^  to  a  bill 

of  txchMnf;^^ 

tlie  pUiintiff 

replied  u  to 

If^  3«.  Id., 

a  discbarge 

under  tbe 

lofoUent  Act ; 

and  tb«t  be 

bad  inserted  rn 

bit  icbedole 

•*  A  foil  and 

true  description 

according  to 

tbe  said  act 

in  tbat  bcbalf, 

of  tbe  said 

debt  or  sam  of 

\\d.2».2dV 

Tbe  defetidant 

traversed  tbis 

alleviation  in 

terms.     At 

tbe  trial,  the 

plaintiff  offered 

iu  evidence  a 

scbedulr,  in 

wbicb  the 

debt  due 

fronn  bim  to 

tbe  defendant 

was  inserted 

as6t  10«.  ; 

bttt  gave  no  evidence  to  tbew  tbat  the  debts  were  the 

support  tbe  is  ue. 


sune:  Bdd,  thai  tfak 


pit>o 


Bays. 
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owing  from  the  plaintiflFas  last  aforesaid;  and  also  naming  l^^^* 
the  defendant  as  a  creditor  for  the  same ;  the  same  being  Maili 
and  which  was  a  debt  due  from  the  plaintiff  to  the 
defendant" 

The  defendant  rejoined  **  that  the  plaintiff  did  not, 
pursuant  to  the  said  act  for  abolishing  arrest  on  mesne 
process  in  civil  actions,"  &c.,  '^  according  to  the  directions 
and  provisions  of  the  said  act,  subscribe  and  deliver  unto 
the  said  Court  for  the  Relief  of  Insolvent  Debtors,  such 
schedule  as  is  prescribed  and  required  by  the  said  act,  and 
containing  therein  all  such  matters  and  things  as  are  by 
that  act  prescribed,  and,  as  in  the  said  replication  of  the 
said  plaintiff  alleged,  a  full  and  true  description,  according 
to  the  said  act  in  that  behalf,  of  the  said  debt  or  sum  of 
1 9/.  38,  2d.y  as  in  and  by  the  said  replication  of  the  said 
plaintiff  is  alleged  to  be  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant." 

The  particulars  of  set-off  were  for  19/.  35.  2rf.,  for  work 
done  as  an  attorney,  and  3/.  lO^.  money  had  and  received 
to  the  defendant's  use  (a). 

At  the  trial,  which  took  place  before  the  under-sheriff  of 
Cambridgeshire,  the  plaintiff  produced  the  schedule  of  his 
debts,  in  which  a  sum  of  6/.  IO5.  only  was  entered  as  due 
from  him  to  the  defendant;  and  contended  that  he  had 
sufficiently  proved  the  answer  set  up  in  his  replication  to 
the  defendant's  claim  of  set-off,  and  that  he  was  discharged 
from  the  debt  due  to  the  defendant,  notwithstanding  the 
error  in  the  amount  On  the  part  of  the  defendant  it  was 
insisted,  that  the  proof  offered  did  not  support  the  issue, 
and  that  the  plaintiff  must  be  nonsuited.  The  under-sheriff 
left  the  case  to  the  jury,  directing  them  that  the  entry  in 
the  schedule  prima  facie  discharged  the  debt  of  6/.  lOs. ; 
unless  they  thought  that  there  was  cnlpable  negligence  or 
fraud  in  making  the  entry.  The  jury  found  a  verdict  for 
the  plaintiff  for  7/.  10*. 

A  rule  nisi  having  been  obtained  in  last  Michaelmas 

(a)  No  evidence  was  offered  at  the  trial»  in  respect  of  the  last  item 
of  set-oflT. 
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1945.        Term^  co  set  wde  the  Ycrdiee,  ami  to  enter  &  naoflaity  o 
fi)r  a  new  trial,  oa  the  ipumMl  of  nuBdizection ; 


* — V ' 


JLatlm 

9. 

Bats. 


Humfrey  and  Tozer  now  shewed  caoBe.  There  w»  o 
leave  reaerred  at  the  trial  to  enter  &  nonsuit.  The  piainti 
was  chscfaarg^  under  the  InaolTent  Act,  as  to  all  the  delx 
cnnmerated  in  hia  schednle;  and  bj  the  I  &  2  Tict.  c  IK 
9L  93,  a  difference  in  the  amoont  of  an j  one  of  them,  ixnies 
made  throngh  cnlpabie  Twn^Iigeuoe  or  firand  on  his  p«r 
woold  not  affect  his  discharge.  Here  there  was  no  pnx 
of  colpable  negligence  or  firand.  The  creditor  must  bit 
had  notice  of  die  insertion  of  his  debt  in  the  schedule 
and,  if  incorrecdj  stated,  shooki  have  applied  to  have  ha 
it  altered.  In  Laanbert  ▼.  Hale{a\  a  similar  point  aroa 
bat  it  was  not  necessuy  in  that  case  to  decide  iL 

CfMaUey,  in  support  of  the  mle^  The  simple  qoestioi 
is,  whether  the  insertion  of  a  debt  of  6Z.  lOa.  in  an  insolvent 
schedule  will  discharge  him  from  a  debt  uf  192.  3a.  2dL;  aa 
whether,  even  if  so,  the  form  of  the  issue  in  the  pceseo 
case  did  not  confine  the  plaintiff  to  the  precise  sum.  I 
Lambert  v.  Haie  there  was  no  proof  of  the  defendiol 
set-off  to  a  greater  amount  than  the  sum  inserted  in  th 
schedule.  In  Tyen  v.  Stwnt  {b)  it  was  held,  that  a  defeodan 
owing  two  debts  to  the  phuntiff,  and  inserting  one  only  ii 
his  schedule,  was  not  discharged  from  the  other.  Tb 
words  *^  not  exactly"  in  the  93rd  section,  merely  refer  t 
a  miscalculation  of  figures. 

WiouTMAN,  J. — Here  an  express  issue  has  been  tendere 
and  accepted,  that  the  plaintiff  did  deliver  a  schedule  coo 
taining  '*  a  full  and  true  description,  according  to  the  ssi 
act  in  that  behalf,  of  the  said  debt  or  sum  of  192.  3s.  2i. 
The  proof  given  was  of  a  debt  of  6/.  lO*,,  which  did  no 
as  it  appears  to  me,  support  this  issue.  It  might,  perfai^ 
have  been  sufficient  under  the  93rd  section,  if  the  debi 

(«)  9  C.  &  P.  506.  (6)  7  Scott,  349. 
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had  been  shewn  to  be  the  same.     But  no  such  evidence  1845. 

was  offered^  and^  as  an  express  issue  has  been  taken,  which  Mailr 

has  not  been  proved,  I  think  this  rule  must  be  made  absolute  ^^^^ 
for  a  new  trial. 

Rule  absolute  for  a  new  trial. 


In  the  matter  of  the  Arbitration  between  George  Mor- 
PHETT,  John  Morphett,  and  William  Witherden, 
Trustees  and  Executors  of,  &c. ;  George  Morphett, 
John  Morphett,  and  William  Witherden,  Trustees  of, 
&c. ;  and  Robert  Morphett. 

DY  a  deed  of  submission,  bearing  date  the  25th  day  of  Byadeoaof 
August,  1842,  and  made  between  George  Morphett,  John  dated  the  25th 
Morphett,  and  William  Witherden,  Trustees  and  Executors  °84o"  between 
under  the  will  of  George  Morphett,  deceased,  father  of  the  ^J^  ^xv^'* 
said  George  Morj)hett,  party  thereto,  of  the  first  part ;  and  as  trustees  and 
George  Morphett,  John  Morphett,  and  William  Witherden,  G.*M.°de- 
trustees  of  the  estate  and  eflTects  of  Robert  Morphett,  one  l^^^^^^^' 
of  the  sons  of  the  said  George  Morphett,  deceased,  of  the  trustees.  &c , 
second  part;  and  the  said  Robert  Morphett,  of  the  third  after  reciting 
part;  after  reciting  that  differences  had  arisen  and  were  de-  {u^'a  arTseif ^ 
pending  between  the  said  George  Morphett,  John  Morphett,  ^tween  the 

ing  the  estate 
and  effects  of  G.  M.,  deceased,  and  touching  several  other  matters  and  things,  the  parties 
referred  the  same  to  the  award  of  T.  S.  and  J.  J.,  and  such  third  person  as  umpire  as  they 
should  appoint,  and  agreed  to  abide  by  their  award  touching  the  premises  or  **  any  thing  in  any 
wise  relating  thereto.**  The  arbitrators  made  an  award  directing  tnat  R.  M.  should  pay  a  certain 
sum  to  G.  M.,  J.  M.,  and  W.  W.,  but  not  stating  whether  it  was  payable  to  them  in  their 
character  of  trustees  and  executors,  &c.  or  of  trustees,  &,c.  They  also  directed  that  it  should 
be  payable  with  interest  up  to  a  day  subsequent  to  the  date  of  the  award ;  and  if  not  paid  by 
that  ^y,  G.  M.,  J.  M.  and  W.  W.  were  authorised  to  withhold  the  payment  of  a  certain 
annuity,  by  the  same  award  directed  to  be  paid  by  them  to  R.  M  ;  until  out  of  the  arrears  of 
such  annuity,  the  said  sum  should  be  liquidated  :  Held,  that  the  arbitrators  had  exceeded  their 
authority,  and  that  the  award  was  bad. 

On  the  same  day  that  the  deed  was  executed,  the  arbitrators  indorsed  the  following  memo- 
randum at  the  foot  of  it,  in  the  presence  of  the  parties  :  '*  Memorandum,  that  before  proceeding 
with  the  within. mentioned  arbitration,  we  appomt  W.  L.  to  be  umpire  in  case  we  cannot  agree 
about  making  our  award  ;  and  that  the  tn\d  award  is  to  be  delivcrc^d  on  or  before  the  3rd  day  of 
November  next  :**  Hrld,  that  they  had  no  authority  to  limit  the  time,  as  the  deed  did  not  do  so, 
so  as  to  vitiate  an  award  mnde  subsequently  to  the  time  limited. 

One  of  the  parties  to  the  deed  had  no  notice  of  a  meeting  of  the  arbitrators,  at  which,  however, 
no  business  was  transacted  beyond  adjourning  the  meeting.  He  afterwards  attended  at  a  sub- 
sequent meeting,  and  delivered  in  a  protest  against  the  proceedings ;  but  on  another  and  distinct 
ground,  than  that  of  want  of  notice  to  attend  the  former  meeting  :  Htldf  that  the  want  of  notice 
was,  under  the  circumstances,  no  ground  for  setting  aside  the  award. 
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and  William  Witherden,  as  trastees  and  executors  as  afiTresak 
and  the  said  Robert  Morphett;  and  aho  between  the  sai< 
George  Morphett,  John  Morphett,  and  William  Witherden 
as  trustees  as  aforesaid,  and  the  said  Robert  Moqihett 
touching  the  estate  and  effects  of  the  said  George  Morphett 
deceased,  and  also  touching  several  other  mattens  and  things 
and  that,  in  order  to  put  an  end  to  the  said  difierences,  the 
said  parties  had  agreed  to  refer  the  same  to  the  award  an^ 
determination  of  Thomas  Smallfield  and  James  Jenner; 
and  that  in  case  the  said  Thomas  SmallReld  and  Jaoiec 
Jenner  should  take  upon  themselves  such  arbitration,  bul 
should  not  agree  in  making  an  award,  then  the  said  Thomas 
Smallfinld  and  James  Jenner  should  mutually  choose 
some  third  person  to  join  with  them  in  determining  the 
said  matters  in  dispute :  The  said  George  Morphett,  Johc 
Morphett,  and  William  Witherden,  as  trustees  and  ezecoton 
as  aforesaid,  and  the  said  George  Morphett,  John  Mor 
phett,  and  William  Witherden,  as  trustees  as  aforesaid 
and  the  said  Robert  Morphett,  did,  each  for  himseli 
severally  and  respectively,  and  for  his  several  and  re 
spective  heirs,  executors  and  administrators,  covenaiit  an< 
agree,  &c.,  to  observe  and  i>erform  the  award  and  de 
termination  of  the  said  Thomas  Smallfield  and  Jamc 
Jenner,  of  and  concerning  the  premises  aforesaid,  or  anj 
thing  in  anywise  relating  thereto ;  and  also  of  and  concern 
ing  all  actions,  causes  of  action,  suits,  bills,  bonds,  special 
ties,  covenants,  contracts,  promises,  accounts,  reckoning! 
sums  of  money,  judgments,  executions,  extents,  controvei 
sies,  trespasses,  damages,  and  demands  whatsoever,  both  a 
law  and  in  equity,  at  any  time  theretofore  had,  made,  moved 
brought,  commenced,  sued,  prosecuted,  committed,  or  de 
pending  by  or  between  the  said  parties,  or  any  of  them ;  » 
as  the  said  award  of  the  said  arbitrators  bo  made  in  writing 
under  their  hands:  or  in  case  the  said  arbitrators  should  no 
agree  in  their  award,  then  to  observe  and  perform  the  awan 
and  determination  of  the  said  Thomas  Smallfield  and  Jame 
Jenner,  and  of  such  thinl  person  so  to  be  chosen  as  aforesaid 
or  any  two  of  thcra ;  but  so  as  such  last-mentioned  awan 
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be  made  in  writing,  under  the  hands  of  the  parties  making        1845. 
the  same.     The  deed  contained  the  usual  clause  for  making         j^^^ 
it  a  rule  of  Court     The  costs  of  the  arbitration  were  to  be     Morphett, 
in  the  discretion  of  the  arbitrators,  or  any  two  of  them. 
Andy  for  the  full  performance  of  the  award  so  to  be  made 
as  aforesaid,  the  said  parties  bound  themselves  severally 
and  respectively,  their  several  and  respective  heirs,  execu- 
tors, and  administrators,   each  to  the  other  of  them  re- 
spectively, in  the  penal  sum  of  600L 

On  the  same  day  that  this  deed  was  executed,  the  follow* 
ing  memorandum  was  indorsed  on  the  deed,  and  signed  by 
the  arbitrators  in  the  presence  of  the  parties :  ^^  Memoran- 
dum: that  before  proceeding  with  the  wi thin-men tioncl 
arbitration,  we  appoint  William  Lansdell,  of  Benenden  in 
the  county  of  Kent,  farmer,  to  be  umpire,  in  case  we 
cannot  agree  about  making  our  award ;  and  that  the  said 
award  is  to  be  delivered  on  or  before  the  third  day  of 
November  next." 

It  appeared  from  the  affidavit  of  Thomas  Smallfield,  one 
of  the  arbitrators,  in  support  of  the  present  application, 
that  a  meeting  was  held  on  the  same  day  that  the  deed  was 
executed,  and  that  J.  Jenner,  the  other  arbitrator,  raised  a 
question  as  to  a  claim  for  interest  on  certain  monies  alleged 
to  be  due  from  the  said  Robert  Morphett  to  the  said  exe- 
cutors and  trustees ;  and  that  it  was  on  sr.ch  occasion  stated, 
by  all  the  several  parties  to  the  submission,  and  by  all  of 
them  admitted,  that  no  claim  was  intended  to  be  made 
against  the  said  Robert  Morphett,  for  interest  upon  any 
sum  or  sums  which  might  be  found  to  be  due  from,  or  to 
have  been  advanced  to  him  ;  and  that  the  question  of  interest 
was  not  therefore  a  matter  in  dispute,  or  one  to  which  the 
attention  or  adjudication  of  the  said  arbitrators  was  required. 
That  a  further  meeting  took  place  on  the  3rd  of  November, 
at  which  Lansdell  was  present,  when  Jenner  again  renewed 
the  question  of  interest,  and  that  a  very  partial  investiga- 
tion of  this  matter  took  place,  because  Smallfield  refused  to 
enter  on  that  ({uestion.     Another  meeting  took  place  on 
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the  10th  of  April,  which  was  adjourned,  as  SmallBeld  di 
not  attend.  That  a  lengthened  correspondence  took  plac 
between  the  parties,  and  that  Smallfield  had  had  no  notic 
of  any  meeting  for  the  purpose  of  considering  the  award 
after  one  which  was  fixed  for  the  24th  of  August,  and  a 
which  he  did  not  attend.  From  the  affidavit  of  Robei 
Morphett,  it  also  appeared  that  the  question  of  interest  wa 
not  in  dispute,  or  intended  to  be  referred  by  the  parties  t 
the  deed.  That  he  had  no  notice  of,  nor  attended  at  an^ 
meeting  after  that  of  the  3rd  of  November,  1842,  excep 
the  one  on  the  24th  of  August,  1843,  when  he  deliverec 
in  a  protest  to  the  following  effect :  "  To  Mr.  Willian 
Lansdell.  Sir,  I  do  hereby  deny  the  right  or  power  o 
Mr.  James  Jenner  as  one  of  the  arbitrators  in  a  case  o 
reference  between  me  and  the  executors  of  my  late  fathei 
to  put  or  refer  to  you  for  your  decision  any  question  o 
matter  relating  to  interest  on  the  account  between  the  8a» 
executors  and  me,  and  also  deny  your  right  or  power  i 
any  way  to  decide  or  give  your  opinion  thereon,  as  it  is  nc 
within  his  or  your  jurisdiction,  the  matters  relating  there! 
having  long  since  been  agreed  on  by  me  and  them  thj 
no  interest  should  be  paid,  and  the  parties  acknowledge 
the  same  to  be  true  at  the  time  of  our  signing  the  submii 
sion,  and  giving  power  to  Messrs.  Jenner  and  Smallfield  i 
the  arbitrators ;  and  I  protest  against  the  proceedings, 
am.  Sir,  yours  obediently,  Robert  Morphett.  Aogos 
24,  1843."  There  was  no  protest,  however,  on  the  grouo 
that  the  time  for  making  the  award  had  elapsed. 

It  was  distinctly  denied  in  the  affidavits  filed  in  oppositia 
to  this  rule,  that  there  was  any  understanding  or  agreemei 
that  the  question  of  interest,  due  from  Robert  Morphett  t 
the  trustees  and  executors,  should  not  be  gone  into, 
was  distinctly  asserted,  that  Robert  Morphett  had  notice  < 
all  the  meetings  except  that  of  the  10th  of  April,  1843,  i 
which,  however,  nothing  was  done,  and  no  matter  <JUscii8S€ 
but  the  question  of  adjournment. 

In  consequence  of  Smallfield's  refusal  to  join  in  maklr 
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the  award,  Lansdell  and  Jenner,  on  the  I5th  of  April,  1844,        1 845. 
made  the  following  award : 

After  reciting  the  deed  of  submisaion,  it  continued  thus: 
And  whereas  we  the  said  Thomas  Smallfield  and  James 
Jcnner,  by  virtue  of  the  authority  given  by  the  said  recited 
indenture,  did  nominate  and  appoint  the  said  William 
Lansdell  to  act  with  them  (a)  in  the  said  reference,  before 
they  {a)  proceeded  with  the  same;  and  whereas  the  said 
Thomas  Smallfield  having  acted  with  us,  the  said  William 
Lansdell  and  James  Jenner,  in  the  said  reference,  and 
having  proceeded  with  the  same,  did  decline  to  agree  with 
us  or  either  of  us,  in  making  an  award,  and  left  us  to  pro- 
ceed alone  to  determine  the  said  matters.  Now  know  ye, 
that  we,  the  said  William  Lansdell  and  James  Jenner, 
having  taken  upon  ourselves  the  charge  of  the  said  award, 
and  having  heard  and  considered  the  several  allegations, 
accounts,  vouchers,  and  proofs  brought  before  us,  by  and  on 
behalf  of  the  said  parties  respectively,  do  find  that  the  said 
Robert  Morphett,  on  the  10th  day  of  December,  1842, 
duly  passed,  allowed,  and  signed  an  account  relating  to  the 
estate  and  effects  of  the  said  George  Morphett,  deceased, 
and  admitted  that  the  principal  sum  to  which  the  children  of 
the  said  Robert  Morphett  are  entitled  on  his  decease,  and 
in  respect  of  which  the  said  trustees  and  executors  are,  by 
the  will  of  the  said  George  Morphett,  deceased,  proved  in 
the  Prerc^tive  Court  of  Canterbury,  on  the  10th  day  of 
December,  1818,  required  to  pay  the  interest  arising 
thereftom  to  the  said  Robert  Morphett,  during  the  term  of 
his  life,  amounted  to  the  sum  of  380iL  17s.  lOd.  And 
(subject  as  hereinafter  mentioned),  we  do  award  that  the 
said  Robert  Morphett  is  entitled  to  the  sum  of  304/.  ISsAd. 
for  sixteen  years'  interest  on  the  said  principal  sum  of 
380/.  lis.  lOd.f  calculated  up  to  Michaelmas,  1842 ;  and 
that  there  is  due  to  the  said  Robert  Morphett  the  further 
sum  of  130iL  4« ,  as  a  compensation  in  the  nature  of  sixteen 

Ca)  Sic. 
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yeare'  interest,  also  calculated  up  to  Michaelmas,  1842,  i 
respect  of  the  said  sum  of  304/.  ISs.  Ad.,  which  has  nc 
been  paid  to  the  said  Robert  Morphett,  and  that  the  tota 
sum  due  to  the  said  Robert  Morphett,  from  the  said  trustee 
and  executors,  up  to  the  period  last  aforesaid,  amonnts  U 
434/.  17«.  4e/.  And  we  do  award,  order,  and  direct  tba 
the  said  sum  of  434/.  1  Is.  4.d.,  shall  be  applied  and  retainec 
by  the  said  trustees  and  executors,  for  the  purpose  and  ic 
the  manner  hereinafter  mentioned.  And  we  do  also  find 
that  on  the  15th  day  of  February,  1823,  the  said  Rober 
Morphett  duly  passed,  allowed,  and  signed  an  accouni 
between  himself  and  the  said  trustees  and  executors 
whereby  he  acknowledged  to  be  due  from  him  to  the  saic 
trustees  and  executors,  for  money  lent  and  advanced  b] 
them  to  him  up  to  Michaelmas,  1822,  the  sumof  330/.  2s.  lid 
And  we  do  accordingly  award  such  last»mentioned  sum  U 
be  due  from  the  said  Robert  Morphett  to  the  said  trustee 
and  executors,  together  with  the  further  sum  of  330/.  2««  lid 
for  twenty  years'  interest  thereon,  calculated  up  to  Michael 
mas,  1842,  and  making  together  the  full  sum  of  660/L  5s.  IO0 
And  we  do  further  award  that  there  is  due  from  the  sail 
Robert  Morphett  to  the  said  George  Morphett,  J.  Moi 
phett,  and  William  Witherden,  in  respect  of  the  mattei 
relating  to  the  trust  estate  and  effects  of  him  the  sidi 
Robert  Morphett,  the  sum  of  50/.  3^.  llfct,  and  also  tfa 
furthersum  of  40/.  2^.  8^/.,  for  sixteen  years'  interest  thereof 
calculated  up  to  Michaelmas,  1842,  and  making  togethc 
the  full  sum  of  90/.  6s.  7|c/.,  which  last^mentioned  sui 
being  added  to  the  before-mentioned  sum  of  660/.  5j.  lOd 
makes  the  sum  of  750/.  12«.  5|c/..  And  we  do  award  the 
the  total  amount  due  up  to  Michaelmas,  1842,  from  tfa 
said  Robert  Morphett  to  the  said  George  Morphett,  Joh 
Morphett,  and  William  Witherden,  in  their  respectii? 
characters  of  trustees  and  executors,  and  trustees  as  sSon 
said,  is  the  said  sum  of  750/.  12^.  5^d.  And  we  do  furtlM 
award,  order,  and  direct  that  the  said  sum  of  434/.  lls.Ai 
hereinbefore  awarded  to  be  due  to  the  Siiid  Robert  Mm 
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pbctty  shall  be  retained  by  the  said  George  Morphett,  John  1^&- 
Morphett,  and  William  VVithcrdcn,  and  applied  by  them  in 
part  payment  to  them  of  the  said  sum  of  750/.  I2s.  5|d., 
liereinafler  awarded  to  be  due  to  the  said  George  Morphett, 
John  Morphett,  and  William  Witherden.  And,  accordingly, 
we  do  hereby  award,  that  upon  the  whole  of  the  said 
accounts  to  Michaelmas,  1842,  there  is  a  balance  in  favour 
of,  and  to  the  said  George  Morphett,  John  Morphett,  and 
William  Witherden,  from  the  said  Robert  Morphett, 
amounting  to  315/.  I5s.  l|cf.  And  we  do  award,  order, 
and  direct,  that  the  said  Robert  Moq)hett  shall  pay  the 
said  sum  of  315/.  15«.  l|dl,  with  interest  thereon,  to  be 
computed  from  Michaelmas,  1842,  to  the  said  Geoige 
Morphett,  John  Morphett,  and  William  Witherden,  or  the 
siuriTors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  on  or  before  the  Ist  day  of  June 
next.  And  upon  such  last-mentioned  payment  being  duly 
made  at  the  time  last  aforesaid,  we  do  likewise  award,  order, 
and  direct  that  the  said  George  Morphett,  John  Morphett, 
and  William  Witherden,  shall  immediately  thereupon  pay 
to  the  said  Robert  Morphett,  one  year's  interest,  from 
MichaelmaS)  1842,  to  Michaelmas,  1843,  on  the  before- 
mentioned  sum  of  380/.  17*.  lOrf.,  with  a  further  compen- 
sation in  the  nature  of  interest,  upon  the  amount  of  such 
one  year's  interest,  from  Michaelmas,  1843,  to  the  time  of 
such  payment  being  made.  And  we  do  likewise  award, 
order,  and  direct  that  if  the  said  Robert  Morphett  shall 
make  default  in  such  payment  as  he  is  awarded,  ordered, 
and  directed  to  make  on  the  said  1st  day  of  June  next, 
the  said  George  Morphett,  John  Morphett,  and  William 
Witherden,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  shall  withhold 
and  retain  the  amount  of  the  interest  payable  to  the  said 
Robert  Morphett  in  respect  of  the  aforesaid  principal  sum 
of  380/.  17*.  lOd.f  in  each  and  every  year,  from  Michaelmas, 
1842,  during  the  life  of  the  said  Robert  Morphett,  until,  so 
far  as  can  be,  the  said  balance  of  Z\5L  15j.  !}</•»  with 
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interest  thereon,  from  Michaelmas,  1842,  to  the  time  o 
payment  or  satis&ction  shall  hare  been  fully  paid  anc 
satisfied;  the  said  Robert  Morphett  being  also  allowed 
credit  for  interest  upon  every  such  annual  payment  finom 
Michaelmas  last,  so  to  be  withheld  and  retained  for  the 
purpose  and  in  manner  aforesaid.  And  we  also  Bod  there 
is  a  balance  in  the  hands  of  the  said  trustees  and  executon 
forming  part  of  the  residuary  estate  of  the  said  George 
Morphett,  deceased,  of  168/.  16«.  9^,  which,  with  interest 
thereon,  amounting  to  79^  14#.  dd.^  amounts  in  the  whole 
to  248/.  lis,  2^d,,  and  is  to  be  applied  according  to  the 
trusts  relating  to  such  residuary  estate,  contained  in  the 
will  of  the  said  George  Morphett,  deceased.  It  then 
awarded  mutual  releases  between  the  parties,  **  for  the  said 
sum  of  434iL  17#.  4dl,  hereinbefore  awarded  to  be  due,  and 
to  be  retained  and  applied  as  aforesaid ;"  and  directed  thai 
the  costs  of  the  award  should  be  borne  by  the  parties  io 
equal  moieties ;  and  that  upon  performance  of  this  award 
all  differences  and  disputes  in  anywise  subsisting  by  anc 
between  the  said  parties,  or  any  of  them,  previous  to  the 
day  of  the  date  of  the  said  indenture  touching  the  pre 
mises  should  ultimately  cease  and  determine. 

In  Trinity  Term,  1844,  a  rule  was  obtained  on  behalf  o 
Robert  Morphett,  to  set  aside  the  above  award,  on  tin 
following  grounds : 

First  That  the  award  was  not  made  within  the  timi 
limited  by  the  parties  for  the  arbitrators  to  make  thei 
award. 

Secondly.  That  the  award  embraced  matters,  namely 
an  award  of  interest,  which  the  parties  agreed  not  to  be  i 
matter  in  dispute  in  the  arbitration,  and  which  in  &ct  vrm 
not  a  matter  in  dispute  in  the  arbitration. 

Thirdly.  That  the  award  is  bad  in  embracing  matten 
beyond  the  submission,  namely,  on  the  arbitrators  awardinj 
interest  up  to  Michaelmas  1842,  and  interest  to  Michaelma 
1843,  being  for  a  period  after  the  submission,  and  in  statin] 
the  amount  up  to  Michaelmas  1842. 
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Fourthly.  That  Robert  Morphett  had  no  notice  of  the        1845. 
meeting.  ""T^ 

Fifthly.  That  Thomas  Smallfield  had  not  notice  of  the     Morphktt, 
several  meetings  between  the  other  two  arbitrators,  Jenner 
and  Lansdell;    particularly  subsequent  to  August  1843, 
and  an  opportunity  of  discussing  the  matters  before  the 
arbitrators. 

Bramwell  now  shewed  cause.  The  rule  which  has  been 
obtained  should  have  been  drawn  up  on  reading  the  in- 
dorsement limiting  the  time;  In  re  Smith  v.  Blake  (a). 
With  respect  to  the  first  objection  stated  in  the  rule,  there 
was  no  time  limited  by  the  deed  of  submission  within 
which  the  award  was  to  be  made.  The  arbitrators  might, 
therefore,  make  it  at  any  time ;  Curtis  v.  Potts  (&).  It  was 
not  competent  for  the  parties  to  control  the  terms  of  the 
deed  by  a  p>arol  agreement.  Besides,  Robert  Morphett, 
the  party  on  whose  behalf  the  present  application  is  made, 
attended  at  a  meeting  held  after  the  time  limited,  and 
delivered  a  protest  on  another  ground ;  thereby  admitting 
that  the  meeting  was  in  other  respects  valid ;  In  the  matter 
of  Hick  (c).  The  objection,  indeed,  is  incorrectly  worded. 
The  time  was  not  limited  by  the  parties,  but  by  the  ar- 
bitrators. The  second  ground  of  objection  is  stated  too 
generally.  It  may  be  meant  that  the  question  of  interest  is 
not  included  in  the  terms  of  the  deed ;  but  a  reference  to 
that  document  will  shew  that  the  words  there  used  are 
sufficiently  large  to  include  it  Or  it  may  be  intended  to 
impugn  the  discretion  of  the  arbitrators,  and  then  the 
Court  will  not  entertain  the  objection.  The  objection  is, 
however,  fully  answered  by  our  aflSdavits.  With  respect  to 
the  third  objection,  the  parties  were  trustees  under  a  will, 
and  the  matter  in  dispute  was  concerning  a  certain  annuity, 
and  whether  any  thing  had  occurred  to  prevent  that  an- 
nuity being  payable  in  future;  and  the  arbitrators  had 

(rt)  8  Dowl.  130.  (e)  S  Tannt.  694. 

(b)  3  M.  &  8.  145. 
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1845.  power  therefore  to  award  concerning  the  future  p 
^~l^^  of  it;  and  the  parties  had  bound  tbenasclves  bj  X 
MoEPHETT,  of  the  submission  to  observe  and  perform  thei 
of  and  concerning  the  premises  aforesaid,  **  or  anj 
anywise  relating  thereto."  The  fourth  objectioi 
swered  by  our  aflSdavits^  which  shew  that  Robert  3 
had  notice  of  every  meeting  except  that  of  the 
Aprils  1843  ;  and  no  business  was  transacted  at  th 
ing  but  that  of  adjournment  Besides,  the  objec 
waived  by  his  attendance  on  the  24th  of  August,  1 
protesting  on  another  and  different  ground.  Witl 
to  the  last  objection,  Smallfield  declined  to  att 
meetings,  of  all  of  which  he  had  r^ular  notice. 


W.  H.  Watsofiy  in  support  of  the  rule.  It 
necessary  to  notice  the  limitation  of  time  in  the  i 
it  had  been  by  parol,  it  clearly  could  not  have  be< 
\^Coleridgey  J. — That  brings  it  to  the  question  whei 
parties  could  limit  the  terms  of  a  submission  by  d 
any  agreement  of  a  less  formal  character.]     The 

Vj  here  acquiesced  in  the  arrangement,  as  may  be 

from   their  silence  at  the   time,  and    their   subsc 
attending  such  of  the  meetings  as  were  held  wit 

("^  time   limited.      The   award   is,  however,  clearly 

awarding  interest  up  to  a  date  subsequent  to  thai 
award.  The  arbitrators  had  no  right  to  award  ej 
regarded  existing  disputes.  The  question  of  ' 
interest  ought  to  be  payable  to  one  party  or  th< 
after  the  date  of  the  submission,  was  clearly  not  an 
but  a  prospective  difference.  Regular  notice  of 
meetings  should  have  been  given  to  the  parties.  1 
have  been  material  to  oppose  the  question  of  adjou 
which  was  entertained  at  the  meeting  of  the  lOtl 
1843.  It  is  not  asserted  that  Smallfield  had  am 
of  the  meeting  at  which  the  award  was  signed,  and 
be  taken  tliat  there  was  a  meeting  for  that  purpose. 
ridge^  J. — That  ground  of  objection  is  not  statec 
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rule.]     It  18  stated  in  the  last  ground  of  objection  that  he       1845. 
had  no  **  opportunity  of  discussing  the  matters  before  the        j^*^]!^""^ 
arbitrators.**  Morfhitt, 

Coleridge,  J. — As  to  the  first  and  fourth  grounds  of  objec- 
tion, I  see  no  reason  for  setting  aside  this  award*  Whether 
Robert  Morphett  had  notice  of  the  meeting  on  the  10th  of 
April,  1843,  or  not,  is  perhaps  immaterial ;  for  nothing  was 
done  at  that  meeting  beyond  adjourning  the  inquiiy  into 
the  matters  to  a  future  day.  I  should  not  be  inclined  to 
accede  to  this  objection,  even  if  the  party  had  protested 
expressly  on  this  ground;  but  when  we  find  that  he 
attended  at  a  subsequent  meeting  on  the  24th  of  August^ 
and  handed  in  a  protest  on  a  totally  different  ground,  I 
think  he  must  be  taken  to  have  waived  the  objection.  With 
respect  to  the  objection  that  the  award  is  beyond  the  time 
limited  by  the  parties,  the  answer  is  that  no  time  was 
limited  by  the  parties  in  the  deed.  It  appears  that,  at  the 
first  meeting  that  was  held,  the  two  arbitrators  agreed 
to  appoint  a  third  arbitrator,  and  that  he  was  accordingly 
appointed,  and  took  his  authority  under  the  deed  of  sub- 
mission. If  that  be  so,  the  two  arbitrators  had  no  authority 
without  his  concurrence  to  limit  a  time,  so  as  to  render  an 
award  made  after  that  time  invalid.  But  independently  of 
this,  I  think  that  even  the  three  together  could  not,  in  the 
absence  of  some  power  so  to  do,  limit  the  time  for  making 
their  award.  It  is  said,  however,  that  the  parties  to  the 
deed  have  by  their  silence  acquiesced  in  this  arrangement. 
But  the  answer  is  that  their  intentions  are  expressed  by  the 
deed,  which  limits  no  time,  and  that  the  deed  cannot  be 
altered  by  a  parol  agreement  It  is  clear  that  this  was 
a  mere  arrangement  by  the  arbitrators  amongst  themselves 
as  to  the  time  of  making  their  award,  and  was  not 
intended  to  limit  their  authority.  Certainly  no  point 
would  have  been  made  of  it,  if  other  objecdons  had  not 
arisen. 

VOL.   lU  a  B  R  D.   &   L. 
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1845«  With  respect  to  the  other  grounds  of  objection,  I  w 

^"—^T"^     ^^  ^jjjg  ^Q  consider  them. 

m  re 
MoAPHETT.  Cur.  cuiv.  vttlL 


&C. 


CoLERiDOKy  J. — ^This  was  a  rule  for  settiDg  aside 
award.  Some  of  the  grounds  on  which  it  was  moTcdi 
disposed  of  when  argued ;  it  will  onlj  be  necessary  for  i 
to  consider  one  of  those  which  remain,  because  I  have  be 
unable  to  overcome  the  difficulty  which  it  presents  to  t 
sustaining  the  award. 

The  rule  states  it  thus :  **  the  award  is  bad  in  embraci 
matters  beyond  the  submission,  viz.,  in  the  arbitrate 
awarding  interest  up  to  Michaelmas,  1842,  and  interest 
Michaelmas,  1843,  being  for  a  period  after  the  submissi< 
and  in  stating  the  amount  to  Michaelmas,  1842." 

The  submission  is  dated  in  August,  1842,  and  is  of 
existing  differences,  and  **  anything  in  anywise  relati 
thereto."  These  last  words  were  relied  on,  as  extendi 
the  power  of  the  arbitrators  to  matters  arising  after  t 
submission;  but  they  clearly  have  no  such  effect,  t 
matters  relating  to  the  existing  differences  must  themsel 
exist  at  the  same  time  with  the  existing  differences. 

The  objection  is  very  weakly  stated  in  the  rule, 
would  seem  to  be  a  very  slight  excess,  if  any,  to  cakuL 
the  accounts  between  the  parties  to  the  next  quarter  c 
beyond  the  submission :  and  to  direct  the  payment  of  I 
interest  on  the  principal  so  calculated,  on  the  Michaelo 
of  that  and  the  following  year,  would  seem  to  be  no  exo 
or,  at  all  events,  one  that  might  be  rejected  without  p 
judice  to  the  rest  of  the  award.  But  in  order  to  und 
stand  the  force  of  the  objection,  tiie  circumstances  must 
stated,  and  then  the  scheme  of  the  award  considered,  fi: 
which  it  will  appear  that  the  arbitrators  have  misundeisti 
entirely,  and  therefore  exceeded  the  limits  of  their  powi 

Robert  Morphett,  the  party  applying,  is  the  son  of  Gee 
Morphett,  deceased,  of  whose  will  the  three  persons,  i 
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ties  on  the  other  side  are  executors  and  trustees.  Robert  1845. 
Morphett  appears  to  have  become  embarrassed,  and  the 
same  three  persons  are  the  trustees  of  his  affairs  under  some 
deed.  Under  the  father's  will,  a  sum  of  money  was  be- 
queathed to  the  trustees,  the  interest  of  which  was  to  be 
annually  pud  to  Robert  Morphett,  for  his  life,  the  prin- 
cipal to  go  to  his  children  on  his  death.  This  sum  appears 
to  have  been  agreed  to  amount  to  380iL  17#.  lOdl;  it 
fbrther  appears,  that  many  years  ago  the  trustees  and  exe- 
cutors advanced  to  him,  out  of  the  testator's  estates,  the 
sum  of  330il ;  no  interest  appears  to  have  been  paid  to 
him  for  sixteen  years  before  the  submission,  nor  any  by 
him  for  twenty  years. 

This  account  was  the  first  subject  of  difference  between 
the  parties— collateral  to  this  was  a  difference  respecting 
a  sum  many  years  since  advanced  to  him  by  the  trustees, 
of  SOL  3i.  llfcf.,  on  which  no  interest  had  been  paid  for 
sixteen  years,  nor  is  it  said  out  of  what  fund  it  was  ad- 
vanced, but  I  presume  out  of  that  which  his  own  effects 
had  created. 

These  are  the  facts  found  by  the  arbitrators  in  their 
award,  and,  under  the  terms  of  the  submission,  the  utmost 
limit  of  their  power  would  be  to  ascertain  the  respective 
principal  sums  due  from  Robert  Morphett,  and  whether 
they  were  to  carry  any  and  what  interest,  and  from  what 
period ;  to  ascertain  the  principal  sum  to  the  interest  of 
which  he  was  entitled;  for  how  many  years  his  claim  to 
that  interest  was  to  be  carried  back,  and  at  what  rate ;  and 
whether  he  was  entitled  to  consider  each  year's  interest 
withheld  as  a  principal  loan,  bearing  interest,  to  be  set-off 
against  that  which  he  was  to  pay.  Having  ascertained  all 
these  particulars  up  to  the  date  of  the  submission,  their 
duty  would  have  been  to  direct  the  payment  by  him  of  the 
balance  forthwith,  or  at  a  future  time  or  times. 

This  would  have  made  a  final  end,  as  far  as  in  them  lay, 
of  the  differences  referred ;  but  the  arbitrators  appear  to 
have  considered  that  they  had  a  right  to  deal  with  all  these 
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1845.  respective  accounts  without  reference  to  the  date  of  the 
In^re  Submission,  and  to  regnlate  the  future  dealings  of  the 
MoEPHETT,  parties  with  regard  to  them,  as  if  those  bad  been  expressly 
placed  within  their  power.  The  consequence  has  been 
that  the  award  having  ascertained  balances  due  from 
Robert  Morphett,  on  both  accounts,  down  to  Michaelmas, 
1842,  consolidates  them  into  one  sum,  directs  that  on  that 
Michaelmas  day  and  the  following,  interest  shall  be  paid 
upon  it,  without  distinguishing  between  the  two  characters 
in  which  the  same  persons  were  entitled  to  it,  nor  the  fiinds 
to  which  it  was  properly  to  be  referred.  It  further  directs, 
that  this  consolidated  sum  shall  be  paid  on  the  1st  of  June, 
1844,  and  then  makes  the  payment  by  the  executors  of  the 
interest  on  the  legacy  to  Robert  Morphett,  indefinitely, 
during  his  whole  life,  dependent,  first,  on  his  paying  the 
specified  interest  at  Michaelmas,  1842,  and  1843,  and, 
secondly,  on  his  paying  off  the  principal  consolidated  sum 
on  the  Ist  of  June,  1844.  No  provision  b  made  for 
dividing  this  sum  between  the  two  funds  to  which  it 
belongs,  nor  any  for  the  payment  of  interest  after 
Michaelmas,  1843,  if  it  remains  unp^d  after  June,  1844. 

It  is  quite  obvious  that  this  complicated,  and  yet  imperfect 
arrangement,  made  to  commence  from  a  period  beyond  the 
submission,  and  carried  on,  it  may  be,  through  the  whole 
life  of  one  of  the  parties,  and  with  regard  to  the  others, 
extending  to  survivors,  and  the  executors  of  the  survivor, 
is  beyond  the  powers  conferred  by  the  submission.  My 
doubt  has  been,  whether  the  objection  has  been  properly 
stated  in  the  rule — imperfectly  it  certainly  has  been — but 
the  stating  the  amount  at  a  period  beyond  the  submission, 
is,  in  itself,  an  excess,  which  forms  a  part  of  the  whole,  a 
part  which  I  am  unable  to  separate  from  it — the  same  may 
be  said  of  the  award  of  the  interest,  made  up  as  that  is  of 
a  sum  improperly  consolidated  firom  two  sources. 

I  am  of  opinion,   therefore,  that  this  objection  must 
prevail,  and  the  rule  will  be  absolute. 

Rule  absolute. 
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Simons  v.  Llotd. 

{In  ihefuU  Court.) 

1  HIS  was  an  action  of  assumpsit  for  work  and  labour,  To  an  action 

and  money  paid,  and  on  an  account  stated.     To  which  the  i^q^^^^^ 

defendant  had  pleaded  that  the  action  was  for  work  and  *^!j[!jp°?J"* 

labour  as  an  attorney,  and  that  no  signed  bill  had  been  the  action  was 

delivered  pursuant  to  the  statute.     The  plaintiff  replied  de  uboar  aa  an 

injuria,  to  which  the  defendant  demurred,  and  the  plaintiff  S!t°™7i|2tl 

joined  in  demurrer.  ^i\i  ^^^  ^^ 

delivered 
pursuant  to 

JS.  V.  Williams^   in    support  of   the   demurrer.      This  jye/a,*on  de- 
form   of  replication    is    improper    in    the   present   case.  JJ^"^'^'y^.^^on 
The    law    respecting    this   form  of   replication    recently  de  injuria  was 
underwent  discussion  in  the  Court  of  Exchequer  Chamber,      ^  *^  ' 
in  the  case  of  Salter  v.  PurcfieU{a\  and  is  now  clearly 
settled.     The  replication  is  only  proper  when  the  plea 
contains  matter  in  excuse  or  justification;  and  not  even 
then,  if  it  assert  license  or  authority  from   the  plaintiff, 
or  an  interest  in  land,  or  involve  the  trial  of  a  matter  of 
record.     In  the  present  case,  the  plea  is  in  absolute  bar 
and  extinguishment  of  the  right  of  action,  as  it  existed  at 
the  time  of  commencing  the  suit.     The  statute  prevents 
an  attorney  from  bringing  any  action  on  his  bill,  until 
at  the  expiration  of  one  month  after  delivering  a  copy 
of  it  to  the  party  to  be  charged.     The  plaintiff,  therefore, 
had  no  right  of  action  at  the  time  of  this  suit,  if  the  subject- 
matter  of  the  plea  be  true.     Besides  the  informality,  it  is 
difficult  to  see  what  advantage  the  plaintiff  proposes  by  this 
form  of  replication.     He  should  have  traversed  the  non- 
delivery of  a  bill. 


(a)  1  Q.  B.  209 ;  See  S.  C.  1  G.  &  D.  693. 


989 


CA8S8  ON  ponrrs  of  pbacticb,  a  b. 


J.  Pollock,  contrL  The  plea  is  not  in  aboolote  extii 
g^ishment  of  the  right  of  action.  The  plaintiff  may  deliv( 
a  bill  and  commence  a  firesh  action ;  which  shews  that  tl 
plea  is  only  matter  of  excuse  for  not  performing  the  promii 
alleged  in  the  declaration.    He  cited  Basan  v.  AmoUL  (a) 


Lord  Denmam,  C.  J. — You  cannot  call  this  an  ezcn 
for  breaking  the  defendant's  promise.  It  rather  shews  th 
the  plaintiff  had  never  any  right  to  sue. 

Per  Curiam. 

Judgment  for  Defendant 

(a)  6  M.  &  W.  559 ;  See  S.  C.  8  Dowl.  356. 


A  writ  of 
lumrooDi  com. 
inanded  the 
defendant  to 
enter  en  ap- 
pearance *<  at 
the  init  of 


Walker  and  Co.  o.  Parkins. 

1.  HIS  was  a  rule  to  set  aside  a  Judge's  order,  which  hi 
been  made  a  rule  of  Court,  under  the  following  circuo 
stances. 

It  appeared  on  the  affidavits  that  the  action  was  brougt 


Henry  Walker  OH  a  bill  of  exchange,  drawn  by  the  defendant,  in  fisiToi] 
that  in  deSIilt,  ^^  "  Henry  Walker  and  Co.,''  who,  in  truth,  was  but  on 
Ac,  ''the  said   person,  the  plaintiff  in  the  present  action. 


That  a  writ  c 
summons  had  been  issued,  commanding  the  defendant  t 
cause  an  appearance  to  be  entered  for  him  in  this  Court 
**at  the  suit  of  Henry  Walker  and  Co.,**  with  a  notic 
that  in  default  thereof,  ^'  the  said  Henry  Walker  and  Ca 
would  cause  an  appearance  to  be  entered  for  him,  an 
proceed  to  judgment  It  was  indorsed  •*  the  plainti 
O^rt  could^'  claims,**  &c  The  defendant  was  personally  served  wit 
not  judicially     this  writ  on  the  4th  of  April ;  and  on  the  8  th,  he  took  out 

take  cogni- 
sance that 
"  Walker  &  Co.**  was  not  the  name  which  the  plaintiff  bore. 

Where  an  order  of  a  Judge  to  set  aside  a  writ  of  summons  lerred  on  the  4th  of  April,  v 
made  a  rule  of  Court  on  the  15th  of  April,  the  first  day  of  Term,  and  on  the  same  day  a  noti 
was  served  on  the  defendant's  attorney,  that  the  plaintiff  intended  to  apply  to  the  Court  to  retci 
the  Judge's  order,  as  soon  as  counsel  could  be  heard,  and,  accordingly,  a  rule  nisi  wi 
and  obtained  on  the  23rd :  H^^d^  that  the  application  was  sufficiently  in  tine. 


Henry  Walker 
&  Co.  may 
cause  an 
appearance  to 
be  entered  for 
you."     It  was 
indorsed  **  the 
plaintiff 
claims,**  &o. : 
Hdd,  that 
the  writ  was 
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summons,  returaable  before  a  learned  Judge  at  Chambers, 
to  set  aside  the  writ  of  summons,  or  copy  and  service 
thereof,  for  irregularity,  on  the  ground  'Uhat  the  plain- 
tifis'  names  should  be  fully  set  out  in  the  proceedings,  and 
not  given  as  '  Walker  and  Ca' "    This  summons  was  heard 
on  the  11th  of  April,  when  the  learned  Judge,  after  hearing 
counsel  on  both  sides,  made  an  order  accordingly,  to  set 
aside  the  writ  of  summons,  with  costs.     On  the  same  day, 
the  defendant  obtained  an  appointment  to  tax  the  costs 
under  the  order,  and  served  a  copy  of  the  order  and  ap- 
pointment to  tax  on  the  plaintiff's  attorney.     On  the  12th 
of  April,  the  defendant  taxed  his  costs,  and  on  the  14th 
served  the  allocatur  on  the  plaintiff's  attorney,  and  demanded 
the  amount.  On  the  15th  of  April,  being  the  first  day  of  the 
present  Term,  he  made  the  Judge's  order  a  rule  of  Court, 
and  obtained  an  appointment  to  tax  the  costs,  for  the  18th 
of  April.     On  the  same  day,  (the  15th  of  April),  and,  aa 
the  defendant's  attorney  deposed  in  his  aflSdavit,  after  he 
had  caused  a  copy  of  the  rule  of  Court,  and  appointment 
to  tax  thereon,  to  be  served  on  the  plaintiff's  attorney,  he 
was  served  with  the  following  notice:  '*In  the  Queen's 
Bench.     Between  Henry  Walker  and  Co.,  plaintiff,  and 
Thomas   C.  Parkins,  defendant     Take  notice,  that  this 
Honourable  Court  will  be  moved  to-morrow,  or  so  soon  as 
counsel  can  be  heard,  for  a  rule  to  discharge  the  order 
of  the  Hon.  Mr.  Baron  Bolfe,  dated  the  11th  instant,  aa 
well  as  any  subsequent  rule  of  Court  made  in  this  cause,  and 
having  reference  to  the  said  order.     Dated  this  15th  day  of 
April,  1845.  Yours,  &c  Robert  Marriott,  7,  New  Inn,  Strand, 
plaintiff's  attorney.     To  Mr.  R.  Hare,  defendant's  attorney 
or  agent,  5,  South  Square,  Gray's  Inn."    The  defendant's 
attorney,  notwithstanding,  proceeded  to  tax  his  costs  upon 
the  18th  of  ApriL     On  the  same  day  he  was  served  with 
this  further  notice.     ^*In  the  Queen's  Bench.     Between 
Henry  Walker  and  Co.,  plaintiff,  and  Thomas  C.  Parkins, 
defendant     Take  notice  that   this  cause  was  mentioned 
to  the  Court  this  day,  and  the  further  hearing  postponed 
till  to-morrow,  the  19th  April,  instant     I  therefore  give 


1845. 
V ' 

WALKtR 

and  Co. 

V. 

PARKIMt. 
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you  notice  not  to  proceed  upon  the  rule  of  Court,  served 
by  you  on  me,  and  dated  the  15th  April  instant.  Youra^ 
&C.,  Robert  Marriott,  7  New  Inn,  Strand,  April  18th, 
1845.  To  Mr.  Hare,  defendant's  attorney  or  agent," 
On  the  23rd  of  April  he  issued  execution,  and  on  the 
same  day,  being  as  soon  as  counsel  could  be  heard. 


Lush  obtained  the  present  rule. 

Pigott  shewed  cause,  and  aigued  that  the  application 
was  not  in  sufficient  time.  The  plainUff  had  allowed  the 
defendant  to  take  a  step,  and  incur  expense  since  the  order 
was  made.  The  mere  notice  that  the  party  intended  to 
set  aside  the  process,  is  not  sufficient.  The  defendant 
should  have  obtained  hb  rule  earUer  in  the  Term.  By 
omitting  to  do  so,  he  has  led  the  plaintiff  to  suppose  that 
the  order  would  be  acquiesccfd  in,  and  has  thus  waived  his 
right  to  impeach  the  order.  But  further,  the  order  at 
Chambers  is  correct,  and  the  objection  to  the  writ  is  not  a 
misnomer  merely,  which  can  be  set  right  in  the  declaration. 
The  term  '*  and  Co.**  added  to  a  person  s  name,  signifies 
'*  and  Company.**  Every  one  would  so  understand  it,  and 
the  defendant  so  reads  it;  he  has  then  a  right  to  know 
who  are  the  parties  that  constitute  the  company.  They 
should  all  be  named,  as  is  evident  from  the  words,  **  at  the 
suit  of  A.  B."  given  in  Schedule  of  Forms,  No.  1,  to  the 
Uniformity  of  Process  Act,  2  Wm.  4,  c  39.  The  Courts 
require  parties  to  keep  strictly  to  those  forms ;  Smith  v. 
Crump  (a),  Stevenson  v.  Thorn  (&)• 


Lushf  in  supjx>rt  of  the  rule.  This  is  a  mere  misnomer 
which  cannot  prejudice  the  defendant.  Formerly  it  might 
have  been  the  subject  of  a  plea  in  abatement ;  Sonant  v. 
Gcrdon  (c) ;  Jowett  v.  Chamock  (d) ;    Morley  v.  Law  U) ; 


(a)  1  Dowl.  519. 
{h)  Ante,  p.  230 ;   See  S.  C. 
13  M.  &  W.  149. 
(c)  7  D.  &  R.  258. 


(*  6  M.  &  S.  45. 

(e)  2  B.  &  B.  34 ;  Sec  S.  C. 
4  Moore,  369. 
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Sumner  v.  Batson  (a);    Mayor  of  Stafford  v.  Bolton  (b);        1845. 
but  now  the  defendant  can  only  take  advantage  of  it,  if    ^^"^J^^Ckvk 
it  be  carried  into  the  declaration,  by  applying  to  have  it       and  Co. 
set  right  at   the  plaintiff's  expense,  on   summons.     The      Parkins. 
question  arises  as  on   demurrer  to  the  writ,   and   upon 
authority  it  would  be  good.     Scott  v.  Soans  (c),  is  a  con- 
clusive authority  on   the  subject.     There  the  name  was 
'^Jonathan  otherwise  John,"  and  the  Court  said  non  con- 
stat, but  that  it  was  all  one  Christian  name.     The  applica- 
tion to  rescind  the  order  is  in  time.     Notice  was  given  to 
defendant  on  the  first  day  of  Term,  that  the  Court  would 
be  moved,  and  he  should  not  have  taken  this  step  with  such 
haste ;  at  least  he  cannot  complain  of  the  plaintiff,  who 
could  not  move  the  Court  earlier. 

Cur.  adv.  vuU. 

Coleridge,  J. — This  was  a  rule  to  rescind  an  order 
made  by  my  Brother  Rolfcy  setting  aside  a  writ  of  summons 
with  costs ;  and  it  appears  to  me,  upon  explanation  of  the 
circumstances,  that  the  application  is  made  in  sufficient  time. 
The  objection  to  the  writ  is,  that  the  plaintiff  is  named  in 
the  writ,  "  Walker  and  Co.,"  whom  the  indorsements  on 
the  writ  speak  of  in  the  singular  number  as  one  person. 

The  principle  appears  to  be  this :  if  the  fault  be  merely 
that  the  plaintiff  is  mis-named  in  the  writ,  that  is  no  objec- 
tion in  this  stage ;  for  the  statute  of  3  &  4  Wm.  4,  c.  42, 
8.  11,  has  taken  away  the  plea  in  abatement  for  misnomer, 
and  given  a  new  and  specific  remedy,  when  the  fault  is 
carried  on  into  the  declaration,  by  compelling  an  amend- 
ment then  at  the  plaintiff's  expense ;  but  if  the  name  on 
the  face  of  the  writ  is  naught,  or  uncertain,  then  the  writ  is  . 
bad ;  as  if  in  the  present  case,  it  had  appeared  by  the  in- 
dorsement that  there  were  more  plaintifis  than  one,  it  might 
have  been  reasonably  contended  that  "  Walker  and  Co."  was 


(a)  11  Moore,  39.  ic)  3  East,  111. 

(6)  1  B.  &  P.  40. 


a  n 


IMS. 

botwfactbcr«Ca.'Bi 

!r  aighc  hne  been  nHMd  « Wal 

Walmmm. 

am  the  ocfaer,  or  otfaen^  no  one  < 

9. 

FAMMom. 

Bot  in  ittdf  I  csmoc  jo&iiJi J  wmj  that  <<WaIka 
Co."  H117  DOC  be  the  name  whidi  che  pUntiff  besi. 
Lmsk  aud  the  came  nfSattw.  &aw  (a)»  where  m  defa 
ned  bj  tlie  Dsne  of  *'JoDathtti  otherwise  John  Som 

moRed,  m  being  deaeribed  as  bnriDg  two  Chrisdan  n 
and  becaoae  it  was  left  uncertain  which  was  his 
Christiao  name ;  but  the  demuirer  was  orermled.  ^ 
coostat,*  said  Lord  EOenboroo^  ^  hot  that  *  Joo 
otherwise  John,'  is  aD  one  Christian  name  ;**  and  thi 
tinction  was  there  taken  between  a  plea  in  abatemeot 
whidi  the  bet  woold  be  djsdnaed,  and  a  demorrery  y 
the  £uilt,  if  available  as  an  objection,  most  appear  o 
bee  of  the  pleading. 

I  think  we  are  at  present  as  on  demnrrer ;  certain! 
as  on  a  plea  in  abatement,  which  is  taken  awaj.  Tb 
wiD,  therefore,  be  absolute, 

Ruleabsoli 

(a)  3£Mt.iii. 


Doe  dem.  Potts  v.  Jindebs. 
Where  M         A  JUDGE'S  order  had  been  obtained  in  Match, 

order  to  Ttftr 

an  attomej;s  OD  behalf  of  Mtb.  Potts,  the  lessor  of  the  plaintiff  i 
had  beeo^ob^'  aboYC  actioD,  to  refer  certain  bills  of  coats  to  the  Mas! 
tained  before      ^^  taxed.     The  Master's  allocatur  was  dated  in  Jan 

toe  ptMinff  of 

the  6  &  7  Vict.  1845,  and  directed  that  from  the  original  billa  of  427 L  G 
Master*!  a  sum  of  69/.  3#.  lOd.  should  be  struck  o£     The  ori 

^l^h^     claim  of  the  attorney  was  for  417i  0#.  4d: ;  but  two 
h^^*^^s^^  amounting  to  10/.  had  been  afterwards  claimed,  an 
leM  than  a        lowed  by  the  Master.     The  balance  due    to  the  att< 

sixth  of  the 

bUl:    HeU, 

that  the  case  camo  within  the  exceptive  clause  in  the  sUtute,  and  that  the  Court  had  p 

make  an  order  on  the  client  to  pay  the  costs  of  the  taxation. 
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on   the  whole  accounts  was  34iL  14#.  Sd.      Mrs.   Potts       1845. 
had  declined  to  take  up  the  Master's  allocatur,  and  the     p^^^jemT 
attorney  had  therefore  done  so;  and  as  the  sum  taxed       Pom 
off  his    bill    was   under  a  sixth,   the   present  rule    had      Jindkes. 
been  obtidned  on  his  behalf,  calling   on   Mrs.  Potts   to 
shew   cause   why  she   should   not  pay  the  costs  of  the 
taxation. 

Bramwell  shewed  cause.  The  order  to  refer  to  taxation 
was  obtained  before  the  passing  of  the  G  &  7  Vict  c.  73. 
It  was  made  under  the  old  act  which  is  repealed  by  the 
6  &  7  Vict  c.  73 :  and  therefore  unless  it  comes  within 
the  exceptive  clause  in  that  statute,  all  power  to  make 
any  order  with  respect  to  it  is  taken  away  from  the  Court 
It  is  submitted  that  it  does  not  come  within  the  exceptive 
clause  of  the  statute,  which  is  as  follows:  '^save  and  ex- 
cept so  far  as  relates  to  any  matters  or  things  done  at 
any  time  before  the  passing  of  this  act,  all  which  matters 
or  things  shall  be  and  remain  good,  valid,  and  effectual, 
to  all  intents  and  purposes  whatsoever,  as  if  this  act  had 
not  passed."  This  is  not  a  *^  matter  or  thing**  done  before 
the  passing  of  the  act,  but  something  which  is  sought  to 
be  done  since  the  passing  of  the  act  For  the  other  side 
to  maintain  that  this  is  a  thing  done  before  the  passing  of 
the  act,  they  should  show  that  the  order  to  refer  being 
once  obtained,  the  party  could  not  abandon  it ;  and  that 
the  necessary  legal  result  of  the  Master's  allocatur  was  the 
present  order  for  payment  by  Mrs.  Potts  of  the  costs 
of  taxation :  whereas,  although  less  than  a  sixth  be  taxed 
off,  it  is  still  in  the  discretion  of  the  Court  to  order  the 
attorney  to  pay  the  costs  ;  Baker  v.  MUU  (a) ;  Elwood 
V.  Pearce  {b\  Those  cases  are  also  an  authority  for  refusing 
this  rule,  even  had  the  Court  the  power  to  make  it ;  as 
the  sum  taxed  off  so  nearly  reaches  a  sixth. 


(a)  8  Bing.  83 ;  See  S.  C.  1  M.  (5)  2  Dowl.  382  ;    See   S.  C. 

&  Scott,  159;  1  Dowl.  261.  2  Cr.  &  M.  415. 
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1815.  Jervisy  in  support  of  the  rule.     If  the  Court  is  to  hold 

^1^^"^       that  where  an  order  to  tax  has  been  obtained  before  the 

Pons        late  act,  the  taxation  since  that  act  is  without  authority, 

JiNDKEs.      great  confusion  would  inevitably  ensue.     If,  on  the  other 

hand,  the  allocatur  remuns  good,  and  can  be  enforced,  the 

almost  invariable   practice   has  been,  where   less  than  a 

sixth  has  been  taxed  off,  to  give  the  attorney  the  costs 

of  the  taxation.     He  referred  to  Morri$  v.  Parkbaan  (a), 

and  Baker  v.  Mills  {b). 

Cur.  adv.  tmlL 

Coleridge,  J. — In  this  case  although  the  bill  be  some- 
what large,  and  the  amount  deducted  approaches  nearly  to 
one-sixth,  yet  there  are  circumstances  disclosed  in  the 
affidavits  which  make  me  think  the  taxation  strict,  and 
the  deductions  attributable  rather  to  difficulty  of  proof,  than 
to  excess  or  un&imess  in  the  charges.  If  therefore,  I  have 
any  discretion  in  the  matter,  I  should  allow  the  costs  of  the 
taxation  to  the  attorney.  It  is  said  that  I  have  not,  for  that 
the  case  is  within  the  general  repealing  words  of  the  first 
section  of  6  &  7  Vict  c.  73,  and  not  within  the  saving  words. 

The  saving  words  are — ^'save  and  except  so  far  as 
relates  to  any  matters  or  things  done  at  any  time  before 
the  passing  of  this  act,  all  which  matters  and  things 
shall  be  and  remain  good,  valid,  and  effectual,  to  all  intents 
and  purposes  whatsoever,  as  if  this  act  had  not  passed.^ 

Here  the  order  for  taxation  was  made  before  the  passing 
of  the  act — the  taxation  was  not  completed  till  after.  For 
the  rule  it  is  argued  that  the  words  are  satisfied  by  the 
order  being  a  thing  done  before  the  passing  of  the  act; 
against  it,  it  is  urged  that  the  ^^  taxation^  is  the  thing 
done,  and  that  that,  not  being  completed,  was  not  done 
till  after  the  passing. 

It  is  not,  indeed,  conclusive,  and  yet  not   immaterial 


(a)  3  Dowl.  744 ;  See  S.  C.  3  C,  M.  Sc  R.  irs. 
{h)  2  Dowl.  382 ;  See  S.  C.  2  Cr.  &  M.  415. 
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to  observe,  that  the  37th  section  of  the  new  act,  which        1845. 
alters  the  law,  is  entirely  prospective ;  and  if  the  argument     Doe^em 
against  the  rule  be  correct,  it  will  go  to  this  extent  that  no        Potts 
power  to  continue   any   taxation   ordered  before  the  act      Jinders. 
passed,   existed   afterwards — the  power  of  the   oflScer  to 
tax  ceased,  as  well  as  of  the  Court  to  award  costs — no  per- 
jury could  be  assigned  on  any  affidavit  of  increased  costs. 

These  consequences,  and  such  as  these,  are  not  to  be 
permitted,  unless  the  words  which  involve  them  are  un- 
ambiguous. In  my  opinion,  the  words  here  are  not  so ;  the 
saving  clause  divides  itself  into  two  parts,  and  the  latter 
must  be  understood  at  least  as  co-extensive  with  the 
former.  Taking  them  together,  I  think  the  validity  of 
the  Judge's  order  may  be  considered  as  saved  by  the  latter ; 
and  by  the  former,  so  much  of  the  statute  of  George 
the  Second  as  relates  to  it 

Rule  absolute  (a). 

(a)  See  Hodge  v,  Bird^  ante,  vol.  1,  p.  956 ;  Binns  and  Others  v. 
Hey,  id.  p.  661. 


Evans  and  Another  v.  Collins  and  Another. 

An  action  on  the  case  had  been  brought  by  the  plaintifis,  A  rule  nui 
who  were  sheriff  of  Middlesex,  against  the   defendants  for  entering 
for  falsely  representing  that  a  certain  party  of  the  name  ^on "if^nte 
of  John  Wright,  was  the  John  Wright  against  whom  the  veredicto,  on 
plaintifis  had  a  writ;  whereby  the  plaintiffs  were  induced  pleas,whichwa8 
to  arrest  him,  and  were  afterwards  obliged  to  pay  10/.  in  ^^  argument 
an  action   of  damages  for   that  arrest     The   defendants  V^^^r^* 
had  pleaded,  first,  not  guilty;  secondly,  a  denial  of  da-  error  after- 
mages  ;  thirdly,  that  defendants  had  reason  to  believe,  and  the  judgment 
did  believe,  that  the  two  John  Wrights  were   the  same  "ered^^*** 
person;   and  fourthly,   that  the   plaintiffs  had   stated   to -P*^ that  the 

,        ,   /     1  .  ,.,.,,,  t        defendant  wag 

the  defendants  circumstances  which  induced  them  to  be-  entitled  to  the 
lieve  that  the  two  John  Wrights  were  the  same  person,  and  ^bg  the  rule. 
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1845. 


V. 

Collins 
and  Anotber. 


I 


that  they  did  boD&  fide  believe  sa  Upon  these  pleas^ 
p.^  issues  were  joined:    and  at  the  trial  before  Mr.  Justice 

and  Another  Wightman»  on  the  16th  of  May,  1842,  a  verdict  was 
returned  for  the  plaintiffs  on  the  issues  joined  on  the 
Ist,  2nd,  and  4th  pleas,  with  one  shilling  damages ;  and 
for  the  defendants  on  the  issue  on  the  third  plea:  with 
liberty  to  the  pUintifis  to  move  to  increase  the  damages 
to  10/.,  and  to  enter  judgment  non  obstante  veredicto  on 
the  third  plea ;  and  with  liberty  to  the  defendants  to  move 
for  a  nonsuit. 

Cross  rules  having  accordingly  been  obtained  in  Trinity 
Term,  1842,  the  Court,  on  aigoment,  made  the  plaintifi* 
rule  absolute  for  increasing  the  damages,  and  for  entering 
up  judgment  non  obstante  veredicto,  and  discfaaiged  the 
defendants'  rule ;  but  no  mention  was  then  made  respecting 
the  costs  of  these  rules  (a). 

The  defendants  then  brought  a  writ  of  error  on  the 
judgment  of  this  Court,  as  entered  up  pursuant  to  the 
above  rule;  and  the  Court  of  Exchequer  Chamber,  on 
argument,  reversed  the  judgment  of  this  Court  (6). 

On  the  subsequent  taxation  of  the  costs,  it  appeared  that 
the  Master  had  refused  to  allow  the  defendants  the  costs  of 
opposing  the  plaintiffs*  rule,  on  the  ground  that  as  the 
judgment  of  this  Court  in  granting  the  rule  was  pro- 
nounced to  be  erroneous  by  the  Court  of  Exchequer 
Chamber,  and  as  the  rule  itself  made  no  mention  of 
costs,  neither  party  was  entitled  to  them.  It  was  admitted 
that  the  Master's  taxation,  in  other  respects,  was  correct ; 
he  having  allowed  the  defendants  the  general  costs  of 
the  cause,  as  having  succeeded  on  the  third  plea,  which 
went  to  the  whole  cause  of  action;  and  having  given 
the  plaintiffs  the  costs  on  those  issues  which  were  un- 
disturbed by  the  decision  of  the  Court  of  Queen^s  Bench. 

A  rule  nisi  having  been  obtained  (c),  calling  on  the 
plaintifis  to  shew  cause  why  the  Master  should  not  review 


Ca)  6  Q.  B.  804  ;   See  S.  C. 
1  D.  &  M.  72. 


(b)  5  a  B.  820. 

(c)  In  Batter  Term,  1844. 
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his  taxation   of  the  defeodants'  costs;    on    the    ground        1845 
that  he   should   have   allowed   the   defendants   the   costs        Evans 
of  opposing  the  plaintiffs'  rule.  "»*^  Another 

Collins 
Humfrey  now  shewed  cause.  By  Reg,  Gen.,  2  Wm.  4, 
r.  74,  ^^  no  costs  shall  be  allowed  to  a  plaintiff  upon  any 
counts  or  issues  upon  which  he  has  not  succeeded, 
and  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs."  And  by 
r.  64,  ^^if  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall  not 
be  allowed  to  the  successful  party,  though  he  succeed  on 
the  second.**  It  is  clear,  therefore,  that  the  defendants  are 
not  entitled  to  the  costs  of  the  rule  which  the  plaintiffs 
obtained  for  increasing  the  damages  and  entering  up  judg- 
ment non  obstante  veredicto ;  for  they  did  not  succeed 
on  this  rule.  If  either  party  be  entitled,  it  is  the  plaintiffs. 
It  may  be  urged  that  the  Court  of  Error  by  reversing 
the  judgment  of  this  Court  in  that  respect,  has  entitled 
the  defendants  to  these  costs ;  but  the  case  of  De  Rutzen 
V.  Lloyd  (a),  shews  that,  in  point  of  fact,  where  the  costs 
are  incurred  through  the  erroneous  judgment  of  the  Court, 
as  in  the  case  of  a  new  trial  on  the  ground  of  admission  of 
improper  evidence,  neither  party  is  entitled  to  them.  The 
case  of  JoUiffe  v.  Mundy  (i)  decides  that  where  a  first  trial 
is  abortive,  and  a  new  trial  is  ordered,  neither  party 
is  entitled  to  the  costs  of  the  first  trial.  If,  indeed,  the 
defendants  could  be  said  to  be  entitled  to  these  costs,  it 
could  only  be  by  virtue  of  the  judgment  of  the  Court 
of  Error ;  and  if  so,  the  application  for  costs  should  be 
made  to  that  Court,  and  not  to  this  Court  which  has 
decided  against  the  defendants.     He  cited  also.  Bower  v. 

mii{c\ 

(a)  5  A.  &  E.  463;  See  S.  C.     7  Dowl.  225. 
2  N.  &  P.  213.  (c)  5  Dowl.   183  ;   See  S.  C. 

(6)  4  M.  &  W.  502  ;  See  S.  C.      2  Scott,  535 ;  2  Bing.  N.  C.  339. 
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1845.  Peacocky  in  support  of  the  rule.     The  role  of  Hilary 

^^^[]^    Term,  2  Wm.  4,  r.  74,  has  no  api^cation  to  the  present 

and  Another   Qg^^^     ^nd  the  analogy  sought  to  be  dedaced  from  Reg. 

CoLLiKB      Gen.  Hilary  Term,  2  Wm.  4,  r.  64,  is  not  borne  out ;  for 

where  the  Court  grants  a  new  trial,  they  do  not  decide  the 

point  in  question,  but  send  it  down  again  for  trial ;  whereas 

in  the  present  case,  the  Court  of  Error  gives  judgment 

upon   the  very  point   itsel£     The  proper   rule    is,   that 

I  wherever  the  superior  Court  reverses  a  judgment  in  the 

Court  below,  the  party  in  whose  fiivour  the  reversal  pro- 
ceeds, is  entitled  to  stand  in  the  same  position  as  if  the 
Court  below  had  pronounced  the  right  judgment ;  Gildart 
V.  Gladstone  (a).  The  case  of  Adams  v.  Meredew  (6)  is, 
however,  a  direct  authority  in  fiivour  of  this  application. 
There  the  plmntiff  having  obtained  a  verdict^  and  the 
H  Court  of  Exchequer  having  arrested  the  judgment,  which 

|i  judgment  was  reversed  by  the  Court  of  Exchequer  Cham- 

ber ;  it  was  held,  that  the  plaintiff  was  entitled  to  the  costs 
of  the  motion  in  arrest  of  judgment,  and  that  such  costs 
I  must  be  taxed  by  the  officer  of  the  Court  of  Exchequer. 

CoLERinoR,  J. — I  confess  that  it  seems  to  me  to  be  im- 
possible to  distinguish  this  case  from  the  one  which  has 
been  cited  of  Adams  v.  Meredew  (6).  The  cases  seem  to 
be  identical  in  principle ;  the  only  difference  being,  that 
here  the  plaintiff  has  obtained  judgment  non  obstante 
veredicto  which  has  afterwards  been  reversed ;  and  in  the 
case  cited,  the  defendant  had  obtained  an  arrest  of  judg- 
ment, which  was  also  reversed  on  error.  The  Court  there 
decided  that  the  plaintiff  was  entitled  to  the  costs  of  the 
rule  in  arrest  of  the  judgment ;  and  I  think  I  must  also 
decide  in  the  present  case,  that  the  defendants  vreie  en- 
titled to  the  costs  of  the  rule  for  judgment,  non  obstante 
veredicto.  The  defendants  were  entided  to  the  general 
costs  of  the  defence  in  the  Court  below ;  and  had  they 

(a)  12  East,  668.  (6)  3  Y.  &  J.  419. 
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succeeded,  as  by  the  subsequent  decision  of  the  Court  of  1845. 

Error  they  were  entitled  to  do,  in  opposing  the  rule,  they  ^^^^^^^ 

would  have  been  entitled  to  the  costs  of  it     I  therefore  *»<*  Another 

think  they  are  entitled  to  these  costs,  equally  as  if  the  Collins 

judgment  of  the  Court  below  had  been  in  their  favour.  *" 

Rule  absolute. 


Doe  on  the  demise  of  the  Right  Honourable  George 
Earl  of  Egremont  v.  Mary  Stephens. 

A  RULE  had  been  obtained  in  last  Hilary  Term,  calling  virhere  on  the 
on  the  lessor  of  the  plaintiff  to  shew  cause  why  the  verdict  ^on^o^feject. 

obtained  in  this  cause  should  not  be  set  aside,  and  a  nonsuit  "»««»* »  verdict 

was  taken, 
entered  instead  thereof,  and  for  a  stay  of  proceedings  in  the  subject  to  a 

meantime.     It  appeared,  upon  the  affidavits  in  support  of  Sdbef^the 

this  rule,  that  the  defendant  havinir  entered  into  the  consent  *®"^  ^J"  }* 
'  ^  were  settled, 

rule,  and  been  admitted  to  defend  as  landlady  of  the  pre-  the  lessor  of 
mises  sought  to  be  recovered,  the  cause  had  been  taken  died :  hm, 
down  to  trial  at  the  Spring  Assizes,  1844,  for  the  county  J^^^^q 
of  Somerset,  when  a  verdict  was  found  for  the  plaintiff,  ground  for  an 

*^  application  for 

subject  to  a  special  case.     An  arrangement  was  then  made  setting  aside 

%        1  /•        «  •  •        n  •  the  verdict, 

by  the  attorneys  for  the  respective  parties  for  putting  an  ^^  staying 
end  to  the  litigation,  upon  certain  terms,  a  part  of  which  f^^g^^JJ^  ^ 
terms  was,   that   the  lessor  of  the  plaintiff  should  be  at  but  that  the 

,  ,  .  ,     ,        Court  would 

liberty  to  sign  final  judgment,  and  tax  his  costs,  and  that  compel  the 
these  should  be  paid  by  the  defendant.     Judgment  was  Jnd^ecurUy 
accordingly  signed,  and  the  costs  taxed  in  July,  1844;  but  ^^  costs. 
it  being  afterwards  discovered  that  the  attorneys  had  mis- 
understood each  other,  it  was  arranged  that  the  parties 
should  be  restored  to  their  original  position.     This  was 
accordingly  effected  by  a  Judge's  order,  discharging  the 
judgment  in  December,  1844.     On  the  14th  of  January, 
1845,  a  draft  special  case  was  submitted  by  the  attorneys 
VOL.   II.  8  s  s  D.   &  L. 
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1843. 

' V ' 

Doe  dem. 

Earl  of 

Egbemont 

V. 

Stephens. 


for  the  lessor  of  the  plaintiff,  to  the  defendant's  attorney  ; 
but  he  haying  made  some  alterations  to  which  the  other 
side  declined  to  accede,  the  matter  stood  over.  In  the 
meantime,  on  the  2nd  of  April,  the  lessor  of  the  plaintiff 
died,  and  the  present  rule  was  obtained. 


Montagu  Smith  shewed  cause.  It  is  submitted,  that  this 
rule  must  be  di&charged.  The  utmost  that  the  defendant 
can  ask  is,  that  the  plaintiff  should  give  security  for  costs. 
In  Thrustout  d.  Turner  v.  Grey  and  Others  (a),  it  appeared 
upon  a  special  verdict  in  ejectment,  that  the  lessor  of  the 
plaintiff  claimed  as  tenant  for  life,  and,  upon  an  affidavit  of 
his  death,  it  was  moved  that  all  proceedings  might  be 
stayed,  since  it  could  signify  nothing  to  ai^e  it  upon  the 
merits;  but  the  Court  held,  that  though  the  possession 
could  not  be  obtained,  yet  the  plaintiff  had  a  right  to 
proceed  for  damages  and  costs ;  and  that  all  they  could  do, 
was  to  oblige  him  to  give  security  for  costs,  as  in  the  case 
of  infant  lessors,  who  could  not  enter  into  the  consent  rule. 
Here  it  does  not  appear  that  the  lessor  of  the  plaintiff  was 
only  tenant  for  life ;  so  that  there  is  no  reason  why  posses- 
sion could  not  be  given.  The  writ  of  habere  facias  pos- 
sionem  would  issue  in  the  name  of  John  Doe.  In  Doe  d. 
Cozens  v.  Cozens  (A),  where,  afler  a  verdict  for  the  defend- 
ant in  ejectment,  a  rule  nisi  for  a  new  trial  had  been 
obtained,  and  afterwards,  and  before  cause  shewn,  the 
lessor  of  the  plaintiff  died,  and  the  rule  was  supported  by 
a  party  professing  to  represent  the  interest  of  the  late 
lessor;  it  was  never  attempted  to  contend  that  the  action 
abated.  The  only  doubt  there  suggested,  was,  whether  in 
the  event  of  the  rule  being  made  absolute,  the  Court  would 
impose  the  condition  that  the  defendant  should  have 
security  for  costs.  The  only  difference  in  the  position  of 
the  parties,  which  the  death  of  the  lessor  creates,  is  with 

(a)  2  Stra.  1056. 

(b)  I  a  B.  426;  See  S.  C.  9  Dowl.  lOiO. 
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regard  to  costs;    Goodright  v.  HoUon  (a);    Thrustout  v.  1845. 

Bedwell  (6) ;  Doe  d.  Payne  v.   Grundy  (c).     There  is  a  DoTd^mT 

further  point,  perhaps,  of  how  far  the  present  case  is  within  g^^J^®^ 

the  17  Car.  2,  c.  8.    [He  was  stopped  by  the  Court,  who  ». 
called  on] 

CawUnff  to  support  the  rule.  Taking  this  as  the  case  of 
an  ordinary  action,  it  is  plain  that  it  would  have  abated. 
All  the  cases  on  the  subject  are  collected  in  a  note  to  the 
case  of  UnderhUl  ▼.  Devereux  (d).  But  the  difficulty  here 
is,  that  there  being  a  nominal  plaintiff  on  the  record,  some 
doubt  is  cast,  whether,  in  the  event  of  iiirther  proceedings 
being  taken,  the  condnuance  of  the  action  could  be  made 
the  ground  of  a  writ  of  error.  It  is  clear,  however,  that  the 
verdict  ought  not  to  be  allowed  to  stand ;  for  that  was  taken 
subject  to  a  special  case,  and  as  by  the  death  of  the  lessor 
of  the  plaintiff,  the  terms  of  the  special  case  cannot  now 
be  settled,  and  the  arrangement  falls  to  the  ground,  the 
verdict  which  was  taken  contingently  on  it,  should  be 
expunged  from  the  record,  and  a  nonsuit  entered  instead. 
The  only  question  to  be  tried  in  this  form  of  action,  is, 
whether  the  lessor  of  the  plaintiff  is  entitled  to  possession 
of  the  premises.  If  he  die,  the  action  ought  to  cease ;  for 
it  may  be,  he  was  only  tenant  for  life,  and  then  it  is  the 
party  in  remainder,  and  not  his  executor  who  is  entitled  to 
possession.  In  a  note  to  the  case  of  UnderhiU  v.  Devereux  {e\ 
the  rule  is  thus  stated :  *^  If  the  lessor  of  the  plaintiff  in 
ejectment  dies  after  issue  joined,  and  before  trial,  or  even 
after  trial,  and  before  payment  of  costs,  the  defendant 
cannot  recover  his  costs  against  the  lessor's  executor  or 
administrator ;  for  the  consent  rule  was  merely  personal  to 
make  the  party  liable  to  an  attachment,  if  he  refused  to  pay 
the  costs;"  and  various  authorities  are  there  cited.  It 
would  be  unjust  to  the  defendant,  that  he  should  be  bound 

(a)  Barnes,  119.  2  D.  &  R.  437. 

{b)  2  Wils.  7.  id)  2  Saund.  72,  n.  6th  cd. 

(c)  1  B.  &  C.  2S4 ;  See  S.  C.  (e)  Id.  p.  72,  n,  note  (n). 
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1845.        by  the  terms  of  the  consent  rule,  when  there  is  no  longer 

^rjJ2^^^         a  lessor  of  the  plaintiff  to  whom  he  can  look   for  costs. 

Earl  of        In  Thrustout  d.  Turner  v.  Grey  and  Others  (a),  the  death 

o.  of  the  lessor  of  the  plaintiff  took  place  after  the  special  case 

.  rj.piiFNs.     j-tated,  and  there  the  Court  considered  the  party  ought  not 

to  be  prejudiced  by  what  might  be  taken  to  be  the  delay 

of  the  Court.     The  same  remark  applies  to  Doe  d.  Cozens 

V.   Cozens  (b).     Those  cases  in  which   the   Court  grants 

security  for  costs,  are  where  the  parties  are  seeking  a  favour, 

as  m  the  case  of  assignees  continuing  a  suit  by  the  bankrupt 

The  present  is  a  question  of  right     The  case  of  Goodrighi 

V.  HoUon  (c),  is  not  against  the  view  submitted.      It  may, 

perhaps,  be  inferred  from  the  report  in  that  case,  that  the 

costs  were  taxed.     He  cited  also  Doe  d.  Taylor  ▼.  Crisp  (</). 

CoLERmoE,  J. — 1  should  be  very  unwilling  to  dispose  of 
this  rule  on  a  mere  matter  of  form.  Mr.  Cowling j  however, 
has  had  some  difficulty  in  contending  that  this  action  is  at 
an  end;  and  yet  that,  for  certain  purposes,  it  cannot  be 
held  to  be  abated. 

One  of  two  things  is  clear,  either  it  has  abated  by  the 
death  of  the  lessor  of  the  plaintiff,  and  then  the  present 
rule  would  be  unnecessary;  or  it  has  not,  but  some  ci> 
cumstance  has  occurred  to  render  the  interference  of  the 
Court  necessary,  in  order  to  maintain  those  principles  of 
equity,  upon  which  the  action  of  ejectment  is  peculiarly 
based.  Now  the  ground  suggested  for  the  interference  of 
the  Court,  is  the  death  of  the  lessor  of  the  plaintiff*.  I^ 
therefore,  the  Court  is  to  interfere,  it  must  interfere  to  put 
the  defendant  in  the  same  position  as  before  the  lessor  of 
the  plaintiff  died.  The  whole  proceeding  is  founded,  it  is 
said,  upon  contract  between  the  parties ;  the  lessor  of  the 
plaintiff  on  the  one  hand,  and  the  defendant  on  the  other. 
The  defendant's  liability,  it  is  admitted,  still   remains  in 

(a)  2  Stra.  1056.  (c)  Barnes,  11 9. 

(6)  I  Q.  B.  426;    See  S.  C.         (<0  7  Dowl.  5S4. 
9  Dowl.  1040. 
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the  present  case;  but  his  security,  namely,  the  liability  of        1845. 

the   lessor  of  the  plaintiff,  is,  it  is  said,  gone  with   his      D^oTdem. 

death.     Any  inequality  between  the  condition  of  the  two     ^  ^^^  °^ 
J      ^  ^         J  Egrkmont 

parties,  is,  I  think,  ground  for  the  Court  to  interfere,  and  v. 

compel  equity  to  be  done.  There  would  be  an  injustice  if 
the  one  party  could  have  his  costs  if  he  succeeded,  but  the 
other  party  not.  I  think,  therefore,  that  the  defendant  is 
entitled  to  have  security  for  his  costs,  and,  upon  that  being 
done,  that  this  rule  must  be  discharged. 

Rule  accordingly. 


In  re  Gee,  Gent.,  one,  &c. 

X  HIS  was  a  rule  calling  on  an  attorney  of  the  name  of  whero  the 

Gee,  to  shew  cause  why  he  should  not,  in  pursuance  of  his  JJJo^a^o^  * 

undertaking,  pay  to   Messrs.  Chappell  and  Risley,  or  to  J*»?  ^•^ 

Mr.  Kendall,  the  sum  of  6/^  I9s.  4(2.,  together  with  the  selling  the 

costs  of  this  application.  fnduce/the 

It  appeared,  from  the  affidavit  of  Mr,  Chappell,  in  support  [Jt''mo?teLee 

of  this  rule,  that  he  was  an  attorney,  and  that  in  March,  ^<^  g'^e  up  the 

•^  title  deeds,  &c„ 

1844^  he  was  consulted  by  Mr.  Kendall,  respecting  the  on  his  under- 

sale  of  certain  property  in   Hertfordshire,  of  which  Mr.  I^J  hfm^the 

Kendall  was  mortgagee.     Mr.  Perry,  the  mortgagor,  had  *^°*?'  **!h  "^^ 

died,  and  his  wife,  to  whom  he  had  devised  the  property,  abstract  of 

title  &c*  * 

was  endeavouring  to  effect  a  sale  of  it.     Mr.  Kendall  on  the  Court' 

that  occasion  deposited  the  title  deeds  of  the  property  with  ^"riif/him*' 

Chappell,  and  instructed  him  to  act  for  him  in  the  matter  of  ^^  P*y  "^ 

*  *^  ,  ...  amount  pur- 

the  sale,  and  to  communicate  on  the  subject  with  Mr.  William  suant  to  his 

Gee,  the  soUcitor  for  Mrs.  Perry;  at  the  same  time  handing  ""  ^^  '°^' 
over  to  him  a  letter  from  Mr.  Gee,  in  which  that  gentleman 
requested  he  might  be  furnished  with  an  abstract  of  title. 
Chappell  thereupon  wrote  to  Mr.  Gee,  offering  to  prepare 
an  abstract ;  and  did  proceed  to  prepare  a  portion  of  it,  when 
he  received  a  letter  from  Mr.  Gee,  saying  it  would  not  be 
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required.  That  finding  the  property  was  small^  and  Mra 
Perry  in  poor  circumstances,  he  waived  his  right  to  com- 
plete the  abstract.  That  afterwards,  on  the  11th  of  May, 
Mr.  Kendall  called  at  the  office  of  the  deponent,  in  com- 
pany with  Mr.  Gee,  and  stated  that  Mr.  Gee  had  called 
upon  him  to  get  the  conveyance  immediately  executed,  and 
to  pay  the  mortgage  money.  That  Chappell  then  told  Mr 
Gee,  that  it  was  very  unusual  to  require  the  completion  a 
any  transaction  of  that  nature,  without  an  appointment  fix 
the  purpose ;  and  that  he  had  not  prepared  his  bill  of  cost 
of  the  said  S.  Kendall  in  the  said  transaction,  and  that  hi 
could  not  then  do  so;  whereupon  Gee  stated,  that  i 
Chappell  would  allow  Kendall  to  execute  the  said  convey 
ance,  receive  his  principal  and  interest,  and  hand  over  the  titli 
deeds  of  the  mortgaged  hereditaments  and  premises  to  him 
that  he  would  be  in  town  again  in  a  few  days,  and  woulc 
then  call  and  pay  Chappell  the  amount  of  his  costs.  Chappel 
at  first  objected  to  this  arrangement,  on  the  gromid  that  i 
was  unusual  tor  a  mortgagee  to  part  with  deeds  until  hi 
costs,  as  well  as  the  amount  of  principal  and  interest,  were 
paid ;  but  proposed,  in  order  to  settle  the  matter  at  once 
to  take  the  sum  of  5L,  in  payment  of  his  costs ;  but  Ge€ 
objected  to  pay  a  sum  withdut  having  a  bill  of  such  costs; 
alleging  that  Mrs.  Peny  would  not  be  satisfied  without  sucl: 
bill.  Chappell  then  being  urged  by  Gee  to  allow  the  mattei 
to  be  completed  (and  believing  Gee  to  be  a  person  of  re- 
spectability, and  one  upon  whose  word  he  might  safely  rely) 
said  "  Well,  Mr.  Gee,  if  you  will  undertake  to  pay  my  cost^ 
I  shall  be  satisfied  ;**  whereupon  Gee  replied,  *•  Veiy  well. 
I  will  do  so,  and  if  you  vnil  send  me  the  bill  of  costs,  I  shall 
be  in  town  again  in  a  few  days,  and  will  call  and  pay  them.' 
That  Chappell  then  allowed  Mr.  Kendall  to  execute  the 
said  conveyance,  and  handed  over  the  title  deeds  to  Mr 
Gee.  The  affidavit  then  stated,  that  **  he  would  not  have 
parted  with  the  possession  of  the  said  deeds  until  his  costs 
were  paid,  except  upon  the  express  personal  guarantee  o 
the  said  Mr.  Gee."    That  he  had  since  furnished  a  bill  o 
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costs  amouQtiDg  to  the  sum  of  6/.  Ids.  ^,  and  made  nume-        1845. 
rous  applications  for  payment,  without  success.    There  was         i^*'^© 
also  an  affidavit  by  Mr.  Kendall,  corroborating  the  above         ^^^' 
statement  of  what  took  place  in  his  presence. 

In  opposition  to  the  rule,  there  was  an  affidavit  by  Mr. 
Gee  giving  his  account  of  the  transaction.  It  stated,  that 
he  admitted  that  Chappell  did,  at  the  interview  in  question, 
say  that  he  would  have  some  charges  to  make  in  the  busi- 
ness against  Mrs.  Perry ;  to  which  he  had  replied,  that  if 
Chappell  would  forward  it  to  him,  he  had  no  doubt  it 
would  be  discharged  by  the  said  Mrs.  Perry  when  he  hap- 
pened to  come  to  town ;  and  that  he  never  gave  any  written 
or  verbal  promise  to  pay  the  amount  of  the  said  bill  of  costs 
out  of  his  own  proper  monies;  but  that  all  he  said  was 
with  reference  as  before  stated,  and  to  no  other  or  greater 
extent 

Humfrey  shewed  cause.  The  question  here  is,  whether 
this  is  an  undertaking  on  the  part  of  Mr.  Gee  as  attorney, 
on  his  own  behalf,  or  only  on  behalf  of  his  client  Mrs. 
Perry ;  and  it  is  submitted,  that  the  affidavits  which  would 
otherwise  be  contradictory,  may,  in  the  latter  view  of  the 
case,  be  construed  so  as  to  be  perfectly  consistent  Mr. 
Chappell  may  have  conceived  that  Mr.  Gee  was  promising 
on  his  own  account ;  while  Mr.  Gee  may  have  been  carefiil 
to  avoid  the  use  of  any  language,  which  fairly  could  bear 
such  construction.  But  even  if  the  Court  should  be  of  a 
different  opinion,  and  conceive  Mr.  Gee  to  have  undertaken 
to  pay  the  costs  personally,  it  may  be  very  questionable  if 
this  Court  will  interfere.  This  is  Bot  the  case  of  an  under- 
taking between  attorney  and  client ;  nor  is  it  an  undertaking 
in  a  cause  or  suit,  in  which  the  one  attorney  was  acting  for 
a  plaintiff  and  the  other  for  the  defendant;  but  it  is  a  pro- 
mise by  Mr.  Gee  to  pay  the  costs  incurred  by  another 
party,  and  for  which  he  could  receive  no  benefit  There 
is  no  instance  of  an  application  by  one  attorney  to  compel 
another  to  perform  an  engagement  not  given  in  any  action 
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1845.       or  suit.     This  agreement  is  clearly  within  the  Scatute  at 
'""TV — '    Fraads,  and  cannot  be  enforced ;  unless  the  Court  ciat 
GsB.        its  discretionary  authority  over    Mr.   Gee,  as  one  of  its 
officers. 

CramptoHy  in  support  of  the  rule,  was  stopped. 

CoLERnMBy  J. — The  question  here  is,  was  this  an  under- 
taking by  Mr.  Gee  in  his  character  of  attorney ;  and  I  thioL 
upon  the  whole  fi^^ts  of  the  case,  that  it  was,  and  that  dus 
rule  must,  therefore,  be  made  absolute.  Upon  the  &ct5 
disclosed  in  the  affidavits,  there  can  be  no  doubt  that  credit 
was  given  to  him,  because  he  was  the  attorney  of  the 
mortgagor.  It  is  said  there  is  a  dbtinction  between  the 
case  of  an  attorney  who  may  be  called  upon  by  his  client  to 
perform  his  undertaking,  and  that  of  an  attorney,  who  is 
not  acting  in  any  suit  or  action,  and  who  is  called  upon  by 
the  attorney  of  another  party ;  but  I  can  see  no  foundatioD 
for  this  distinction,  and  I  think  the  two  cases  stand  upoo 
the  same  ground.  The  question  in  either  case  is,  has  the 
undertaking  which  it  is  sought  to  enforce,  been  given  bj 
the  attorney  in  his  character  of  attorney  in  the  transactioo 
in  dispute. 

Now  on  the  present  occasion,  it  appears,  that  Mr.  Gee 
goes,  with  a  party,  not  his  own  client,  to  the  office  of 
Messrs.  Chappell  and  Risley ;  and,  therefore,  that  he  goes 
out  of  his  way  to  get  these  deeds;  though  it  is  said  that 
he  had  no  interest  in  the  matter.  It  was,  however,  of 
course  an  object  to  his  client  to  get  the  affiEiir  settled.  Mr. 
Chappell  then  mentions  that  they  have  a  bill  of  costs  against 
his  client,  Mrs.  Perry ;  whereupon  Mr.  Gee  says  in  effect, 
it  is  an  object  to  us  to  get  the  deeds,  and  if  you  will,  there- 
fore, deliver  them  up,  I  will  see  you  paid.  This  is  all  verj 
likely  to  have  happened,  and  indeed  it  is  substantially  un- 
contradicted. It  is,  no  doubt,  sworn,  that  Mr.  Gee  onij 
said,  that  if  Mr.  Chappell  would  forward  the  bill  to  him  he 
had  no  doubt  it  would  be  discharged  by  Mrs.  Perry,  when 
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he  came  to  town;  but  I  cannot  help  thinking  that  Mr.        1845. 
Gee's  recollection  in  the  matter  is  not  quite  accurate.  inTe 

By  making  this  rule  absolute  there  will  be  no  hardship         ^^e* 
on  Mr.  Gee ;  because  he  may  get  paid  by  his  client  Mrs. 
Perry,  and  the  bill  itself  may  be  referred  to  the  Master  for 
taxation.     The  rule  will,  therefore,  be  absolute. 

Rule  absolute. 


Anon. 

WW  HITE  moved  for  a  distringas  in  this  case  to  compel  an  Where  the 
appearance.     The  peculiarity  was,  that  the  calls  had  been  mmje  at  the  ^ 
made  at  the  defendant's  place  of  business,  and  the  appoint-  pj[c"^bu>i. 
ments  made  with  a  clerk  of  the  defendant's;  but  it  did  ness,  but  it  did 
not  appear  that  any  calls  had  been  made  at  the  defendant's  the  defendant's 
residence,  or  that  it  was  not  known,  or  that  any  efforts  had  ^kn^^,  or* 
been  made  to  discover  it  {|***  "y  ^^^'J" 

had  been  made 
to  discover  it» 
the  Court 

Coleridge,  J. — That  is  not  sufficient.  refused  to 


Rule  refused  (a), 
(a)  See  RusieUv.  Knnwles,  ante,  p.  595 ;  See  S.  C.  8  Scott,  N.  R.  716. 


grant  a  wnt 
of  distringas. 


Reoina  v.  Gompertz  and  Others. 

mE ACOCK  moved   to  quash    an    indictment  against  The  Court 
the  defendants  for  a  conspiracy,  which  had  been  removed  qujgi,  ,„  }„. 
into   this  Court   by   certiorari.     The   indictment  alleged  ^ictmcntfor 

J  ^  o        conspiracv, 

the  offence  to  have  been  committed  at  "  Gray's  Inn,  in  the  which  had 

county  of  Middlesex,"  whereas,  there  is  no  such  place  from  into  this  Court, 

on  the  ground 
that  the  offence 
was  alleged  to  hare  been  committed  **  at  Gray's  Inn,  in  the  county  of  Middlesex.'* 
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^heuce   a  jury  could  be   summoned    to    try    the 
ment.     [W7fliaww,  J. — There  is  a  county  named, 
necessary  to  state  the  place  within  the  county  in  wh 
offence   is  supposed   to   be  committed?]      The  oi 
would  be  cured  by  verdict  by  the  7  Geo.  4,  c.  64«  si 
but  in  the  present  case,  the  application  is  before  trial 
In  Rex  V.  Harris  (a),  it  was  held    that  an  indi( 
laying  the  offence  to  have  been  committed  **  at  the 
hall  of  the  City  of  London/  was  bad,  for  the  venue 
be  laid  in  some  parish  or  ward.     The    case   of  . 
Thomas  {b)  is  an  authority  for  the  Court    to  qua£ 
indictment  on  motion. 


).' 


WiLLiABis,  J. — ^I  am  of  opinion  that  this  obj 
cannot  prevail.  The  case  of  Rex  v.  Holland  (c),  wl 
generally  cited  as  laying  down  the  rule  that  time  and 
must  be  added  to  every  material  all^ation,  was  di 
before  the  late  act  {d)^  by  which  the  jury,  in  cr 
as  well  as  civil  cases,  b  to  be  returned  of  the  be 
the  county  generally,  and  not  de  vicineto  as  fori 
I  am  not  satisfied,  therefore,  that  if  the  words  *^  i 
Inn**  had  been  entirely  left  out,  the  indictment 
not  have  been  sufficient;  and,  if  so,  being  insert 
do  not  see  that  they  can  invalidate  it,  as  it  appeal 
tinctly  that  the  offence  was  committed  within  the  coi 

Rule  refuse! 


(a)  2  Leach.  C.  C.  800. 
ib)  3  D.  &  R.  621. 
(c)  6  T.  R.  607. 


(rf)  6  Geo.  4,  c.  50,  8.  i; 
{e)  This  case  was  ded 
Hilary  Term. 
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PRINCIPAL    MATTERS. 


ACCORD  AND  SATISFACTION. 
See  Plea,  4. 

ACQUITTAL. 
See  Several  Defendants. 

AFFIDAVIT. 

See  Arbitration,  16. 

1.  An  affidavit  in  support  of  a 
motion  for  a  new  trial,  cannot  be 
sworn  before  a  British  consul  resident 
abroad.     Le  Feux  v.  Berkeley ^      31 

2.  The  jurat  of  an  affidavit,  which 
was  entitled  in  the  Queen's  Bench, 
was  as  follows : — •*  Sworn  at  the  Cen- 
tral Criminal  Court,  in  the  city  of 
London,  this  18th  day  of  April,  1844, 
before  me,  J.  mUiam :"  Held,  suffi- 
cient, as  being  sworn  before  a  Judge 
of  the  superior  Court,  in  which  it  was 
entitled.     Thomas  v.  Stannaway,  111 

3.  The  jurat  of  an  affidavit,  stating 
it  to  be  sworn  at  a  Judge's  Chambers, 
is  sufficient,  without  stating  that  it 
was  sworn  before  the  Judge.  Empey 
V.  King,  375 


AFFIDAVIT  (ENTITLING). 

See  Attachment,  3. 

An  affidavit  in  support  of  a  motion 
to  make  the  order  for  taxing  an  at- 
torney's bill  on  which  the  Master's 
certificate  is  indorsed,  a  rule  of  Court, 
under  the  6  &  7  Vict.  c.  73,  s.  43, 
with  a  view  to  enforce  the  payment 
of  the  amount,  should  be  entitled  in 
the  matter  of  the  attorney,  and  not  of 
the  client  as  well  as  of  the  attorney. 
In  re  Thomas  Hare,  269 


AFFIDAVIT  OF  DEBT. 

An  affidavit  to  hold  to  bail  under 
the  1  &  2  Vict.  c.  110,  stated  "that 
the  defendant  was  a  lieutenant  in  the 
78th  regiment  of  foot,  which  regiment 
is  under  orders  to  embark  for  India, 
and  deponent  believes  and  has  no  doubt 
that  it  is  the  intention  of  the  defendant 
to  embark  with  his  regiment  and  quit 
England  on  military  service  for  India  i** 
Held,  sufficient.     Askenheim  v.  Cole- 
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AMENDMENT. 


ARBITRATION. 


AFFIDAVIT  OF  INCREASE. 
See  Taxation,  3. 

AFFIDAVITS  (USING). 
See  Arrest. 

1 .  Where  a  party  is  under  terms  to 
file  his  affidavits  by  a  certain  day,  and 
by  reason  of  some  excusable  accident, 
he  omits  to  do  so,  the  rale  for  per- 
mission to  use  an  affidavit  subse- 
quently filed,  is  a  rule  nisi  only,  in 
the  first  instance.  Pryor  and  Another 
V.  Swaine^  37 

2.  After  verdict  for  the  plaintiff 
before  the  under-sheriff,  a  Judge  at 
Chambers,  in  Vacation,  had  stayed 
proceedings  on  affidavits  imputing 
misconduct  to  the  jury.  A  rule  nisi 
for  a  new  trial  was  obtained,  which 
was  drawn  up  on  reading  the  affidavits 
filed  at  Chambers:  Held,  that  the 
party  shewing  cause  might  use  affi- 
davits in  answer.  Standewick  v.  Hop- 
kins,  502 

ALTERATION. 
See  Plea,  18. 

AMENDMENT. 

See  Distringas,  3. 
Laches,  4. 
Pauper,  2. 

Warrant  of  Attorney,  6. 
Writ  of  Trial,  8. 

1.  A  writ  of  summons  may  be 
amended  by  adding  the  name  of  a 
plaintiff,  where  it  appears  that  the 
debt  would  otherwise  be  barred  by  the 
Statute  of  Limitations.  Brown  and 
Another  v.  FuUerton,  251 

2.  To  assumpsit  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  at  one  sitting 
he  lost  to  C,  who  won  of  him,  a 
sum  exceeding  100/.  by  gaming  and 
playing  at  vingt-un  ;  and  that  after- 
wardsi  the  defendant,  at  one  sitting, 


lost  to  C,  who  won  of  him  another 
sum  exceeding  100/.  by  gaming  and 
playing  at  hazard ;  and  that  the  de- 
fendant accepted  the  bill  in  part  pay- 
ment of  those  sums.  At  the  trial,  it 
was  proved  that  the  defendant  and  C. 
had  played  together  at  vingt-nn  and 
hazard,  and  that  C.  bad  won  at  the 
latter  game ;  but  tbere  vras  no  evi- 
dence that  the  defendant  had  lost  at 
vingt-un :  Held,  that  the  Judge  at 
nisi  prius  might  amend  the  plea  under 
the  3  &  4  Wm.  4,  c.  42,  s.  23.  Cooke 
V.  Stafford,  399 

3.  Where,  under  a  Judge's  order, 
an  amendment  of  the  record  was 
made,  on  payment  of  costs :  Held, 
that  the  party,  receiving  those  costs, 
was  precluded  from  moving  to  rescmd 
the  order.     Simmons  v.  King,        786 

APPEARANCE. 

See  Warrakt  of  Attorket,  5. 

Where  a  defendant  on  his  arrest 
under  a  Judge's  order,  deposited  a 
sum  of  money  in  lieu  of  bail  under 
the  7  &  8  Geo.  4,  c.  71,  and  the  writ 
of  summons  had  expired  without  ser- 
vice on  the  defendant,  the  Court  re- 
fused to  allow  the  plaintiff  to  enter 
an  appearance  for  the  defendant 
Vizitelly  v.  Wickoff,  853 

ARBITRATOR. 
See  Arbitration,  8,  14. 

ARBITRATION. 
iS'ee  Taxation,  2,  11. 

1 .  A  submission  made  between  the 
executors  of  a  deceased  partner,  and 
the  surviving  partner  and  others,  it- 
cited  a  partnership  as  existing  under 
an  agreement  from  tbe  1st  of  January, 
1837,  and  that  it  was  alleged  by  N.. 
the  surviving  partner,  that  a  partner- 
ship had  existed  between  him  and  the 
deceased,  previous  to  the  date  men- 
tioned, and  that  differences  had  arisen 
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between  the  parties  touching  the 
accuracy  of  certain  statements  of 
accounts  delivered  by  N.,  showing 
the  amount  to  which  the  deceased 
partner  was  entitled  in  respect  of  the 
said  partnership,  &c.,  and  also  touch- 
ing several  other  matters  and  things 
touching  the  said  account,  and  touch- 
ing the  administration  of  the  estate  of 
the  deceased  partner ;  and  witnessed 
that  the  parties  accordingly  agreed  to 
refer  the  same,  and  also  all  other  mat- 
ters and  things  in  difference  between 
the  said  parties.  The  arbitrator  found 
that  a  partnership  had  existed  between 
the  said  parties  from  the  18  th  day  of 
December,  1835,  up  to  the  time  of 
the  death  of  the  deceased  partner,  and 
that  a  certain  sum  was  due  as  the 
balance  upon  the  account:  Held^ 
sufficiently  specific  and  certain,  and 
that  he  was  not  bound  to  find  sepa- 
rately how  much  was  due  under  the 
partnership,  under  the  agreement  in 
1837. 

On  motion  by  an  executor  and 
trustee  under  a  will  to  set  aside  an 
award  under  a  submission  entered  into 
by  himself  and  other  trustees  and 
legatees  for  the  purpose  of  ascertaining 
the  assets  and  settling  the  accounts 
under  the  will :  Held,  that  it  was  no 
objection  that  certain  married  women 
who  took  interests  under  the  will, 
which  were  affected  by  the  award, 
were  parties  to  the  submission  :  Nor 
that  there  were  certain  infant  legatees 
who  were  not  bound  thereby,  who 
were  also  interested :  Nor  that  the 
matters  submitted  affected  the  trust 
estate  of  married  women  and  infants. 

By  the  deed  of  submission,  it  was 
covenanted  that  the  parties  thereto 
should  execute  all  such  deeds,  &c.,  as 
might  be  requisite  for  putting  an  end 
to  the  differences,  and  administering 
the  estate  and  effects,  &c.,  and  carry- 
ing into  execution,  the  trusts,  &c.,  as 
the  arbitrator  should  direct;  even  if 
such  deed  were  to  be  between  them 
and   a  stranger  to  the  submission : 


Held,  no  excess  of  authority  that  the 
arbitrator  had  directed  that  in  con- 
sideration of  certain  sums  paid  and  to 
be  paid,  conveyances  should  be  exe- 
cuted of  certain  freehold  and  leasehold 
property  of  the  deceased;  although 
one  of  the  conveyances  was  to  be  to 
a  stranger  to  the  submission ;  the 
affidavits  shewing  that  the  question  of 
these  conveyances  had  been  discussed 
before  the  arbitrator,  with  the  assent 
of  all  parties,  and  that  it  was  one  of 
the  matters  in  dispute  between  the 
parties,  and  intended  to  be  referred 
by  the  deed  of  submission. 

Nor  was  it  held  any  objection,  that 
the  award  directed  one  of  the  parties 
thereto  to  pay  the  amount  of  the 
legacy  duty  on  certain  shares  of  the 
assets,  of  which  he  had  become  the 
owner.  In  the  matter  of  the  Arhitra" 
tion  between  the  Rev.  A.  S,  Warner 
and  Others,  148 

2.  The  plaintiff  and  the  defendant 
referred  the  cause  to  arbitration,  to 
which  reference,  C.  was  a  party.  C, 
was  ordered  by  the  award  to  pay  a 
certain  sum  to  the  plaintiff.  The 
plaintiff  became  bankrupt  The  plain- 
tiff's attorney  in  the  action  claimed 
the  sum  awarded  from  C.  as  in  part 
payment  of  his  bill  of  costs :  Held, 
that  this  Court  would  not,  at  the 
instance  of  the  attorney,  order  C.  to 
pay  the  sum  awarded  to  him ;  although 
he  claimed  a  larger  sum  as  due  to  him 
in  respect  of  his  bill  of  costs.  Hoh 
croft  V.  Manhy,  819 

3.  A  rule,  calling  on  a  defendant 
who  resides  in  the  country  to  pay 
money  due  on  an  award,  is  a  six  day 
rule ;  and  where  such  rule  was  moved 
for  on  the  21st  of  November,  the 
Court  refused  to  make  it  returnable 
either  on  the  last  day  of  that  Term, 
or  at  Chambers.    Arthur  v.  MarshaU, 

876 

4.  Where  a  cause,  and  all  matters 
in  difference,  are  referred  to  an  arbi- 
trator, who  is  to  make  an  award ;  the 
costs  of  witnesses,  &c.  attending  be- 
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fore  him,  are  costs  of  the  reference, 
and  not  costs  of  the  cause.  Brown 
V.  NeUm,  405 

5.  Where  a  matter  is  referred  to  the 
determination  of  two  or  more  arbi- 
trators :  Semhle^  the  award  should  be 
executed  by  all  at  the  same  time,  and 
in  the  presence  of  each  other.  Stal- 
worth  T.  /iNU,  428 

6.  In  an  action  on  an  award,  the 
declaration  stated  the  award  to  be 
made  "  of  and  concerning  the  pre- 
mises." The  plea  set  out  the  sub- 
mission and  award  in  terms.  The 
submission  recited,  that  the  parties 
thereto  were  relatives,  and  entitled  to 
a  distributive  share  of  the  effects  of 
M.,  who  died  intestate ;  that  the  estate 
of  M.  consisted  of  debts^  farm  stock, 
cattle,  com,  implements  of  husbandry, 
housdiold  goods,  furniture,  and  ciher 
effects ;  that  differences  of  opinion  had 
arisen  as  to  the  value  of  the  farm 
stock,  cattle,  &c.,  (not  naming  the 
debts) ;  and  that  it  was  agreed  to 
refer  all  disputes  between  the  parties 
to  arbitration.  The  award,  which  was 
made  "  touching  and  concerning  the 
matters  in  difference,'*  found  that  the 
defendant,  who  was  the  administrator 
of  M.,  had  moneys,  farm  stock,  cattle, 
com,  &c.  of  M.,  to  the  value  of  926^, 
(but  did  not  mention  the  effects).  It 
awarded  that  the  defendant  should 
retain  a  certain  sum,  for  the  purpose 
of  paying  the  rent  and  taxes  of  certain 
tenements  in  the  occupation  of  M.  at 
the  time  of  his  decease ;  and  that  the 
defendant  should  pay  to  the  several 
parties  their  respective  distributive 
shares  of  the  residue  of  the  estate  of 
M.  On  special  demurrer  to  the  plea, 
it  was  objected  to  the  award  that  it 
was  bad,  on  the  grounds,  first,  that 
the  arbitrator  had  omitted  to  find  the 
value  of  the  "  effects,"  or  of  the  tene- 
ments mentioned;  secondly,  that  it 
did  not  state  the  amount  of  the  debts ; 
and,  thirdly,  that  it  did  not  find  the 
amount  of  the  distributive  shares. 

Heldt  that  upon  these  pleadings^  as 


the  award  was  expressly  i 
and  concerning  tbe  {Hemi 
Court  would  intend  that  tbe 
had  adjudicated  npon  all  n 
ferred  to  him  ;  and  that,  if  h 
done  so,  the  omission  sbo 
been  shewn  by  plea,  Nieko 
and  Smtannah,  his  Wife^  t. 
MitcheU,  AdmmsMiraUn-  ef  4 
eheU, 

7.  The  Conrt  in  general 
the  same  formalities  to  be 
as  to  personal  serriee,  w] 
application  is  with  a  view 
execution  under  an  award, 
of  1  &  2  Vict.  c.  110,  s.  1 
cases  of  attachment. 

Where,  however,  it  clearly 
from  the  admission  of  the  pi 
he  was  aware  of  the  award 
contents,  the  Court,  nndei 
circumstances,  granted  a  rah 
on  him  to  shew  cause  why  h 
not  pay  the  sum  awarded,  &c 

By  an  order  of  reference  I 
one  W.  C.  became  a  party,  tl 
cause  was  referred  to  an  aMi 
settle  the  amount  of  the  Ten 
"  all  matters  in  difference  beti 
parties  to  the  action,  and  beti 
defendauU  and  W.  C. ;"  the 
the  cause  to  abide  the  event 
other  costs  to  be  in  the  disc 
the  arbitrator.  The  arbitratoi 
W.  C.  as  a  party  to  the  aci 
awarding  40f.  damages  to  be 
the  defendants  to  the  plaintifl 
andtoW.  C. :  and  that  the  de 
should  pay  the  costs  of  the  i 
and  award.  There  was  on 
taxation  of  the  whole  cost 
Court  discharged  a  rule  callinj 
defendants  to  pay  the  tarn 
awarded,  and  the  costs  as 
leaving  the  parties  to  their 
by  action.  Hawkins  t.  Ben 
Another, 

8.  T^^ere  upon  a  rule  to  s 
an  award  on  the  ground  tba 
not  final,  and  that  the  arbitrs 
not  awarded  on  one  of  the  m 
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difference,  the  Court  ordered,  under  a 
clause  to  that  effect  in  the  submission, 
"  that  the  matters  referred,  &c.,  be  re- 
mitted back  to  the  arbitrator  for  his  re- 
consideration and  re-determination:*' 
Held^  that  the  arbitrator  was  bound 
to  hear  evidence  tendered  by  one  of 
the  parties  respecting  the  matters  in 
difference,  which  had  come  to  the 
knowledge  of  that  party  since  the 
making  of  the  original  award. 

Semble,  that  the  clause  in  a  sab- 
mission  of  reference  empowering  the 
Court  to  remit  the  matters  back  to 
the  arbitrator,  should  be  to  remit  the 
matters,  "  or  any  of  them  ;"  so  that 
the  Court  may  be  enabled  to  limit  the 
remittal. 

Qiutre,  if  the  Court,  under  such  a 
clause,  have  power  to  remit  the  matter 
back  to  the  arbitrator  a  second  time  ? 
Nickalls  v.  fVarren^  549 

9.  A  declaration  contained  counts 
for  goods  sold,  money  had  and  re- 
ceived, money  paid,  and  money  due 
on  an  account  stated.  The  defendant 
pleaded  non  assumpsit,  payment,  and 
set-off. 

After  issue  joined,  it  was  agreed 
that  all  proceedings  in  the  action 
should  be  stayed,  and  the  action  and 
all  matters  in  difference  referred  to 
two  arbitrators,  the  costs  of  the  action 
to  abide  the  event  of  the  award.  The 
arbitrators  awarded  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  cer- 
tain sum,  and  directed  final  judgment 
to  be  entered  for  the  plaintiff  for  that 
sum :  Heldy  that  the  award  was  bad, 
there  being  no  specific  finding  upon 
the  issues  raised  on  each  of  the  counts 
in  the  declaration,  by  the  plea  of  non 
assumpsit.  James  Kilbum  t.  William 
Kilbum,  633 

10.  Where  there  is  a  doubt  as  to 
the  validity  of  an  award,  the  Court 
will  not  grant  a  rule  under  the  1  &  2 
Vict.  c.  110,  s.  18,  calling  on  the 
party  to  pay  the  sum  awarded. 
Dickinson    v.    AlUop   and   Another, 

657 


11.  Where  an  order  of  reference 
contains  a  clause  restraining  the  par- 
ties from  bringing  a  writ  of  error,  they 
are  precluded  from  moving  in  arrest 
of  judgment.  Chownes  v.  Browny  706 

1 2.  Upon  reference  of  a  cause  and 
all  other  matters  in  difference,  it  was 
ordered  that  the  costs  of  the  cause, 
and  of  the  reference  and  award,  should 
abide  the  result  of  the  award.  The 
arbitrator  found  that  the  plaintiff  had 
no  cause  of  action  in  respect  of  the 
first  count  of  the  declaration ;  but  that, 
in  respect  of  the  other  counts,  the  de- 
fendant was  indebted  to  the  plaintiff 
in  the  sum  of  682.  9s.  7a^,  and  that  on 
the  taking  of  all  the  accounts,  includ- 
ing that  sum,  the  plaintiff  was  in- 
debted to  the  defendant  in  17^  7^.  5£/., 
which  sum  he  ordered  the  plaintiff  to 
pay,  but  said  nothing  about  the  costs. 
Before  the  award  was  made,  a  fiat  in 
bankruptcy  issued  against  the  plain- 
tiff: Held, 

First,  that  the  finding  of  the  arbi- 
trator was  sufficiently  certain,  the 
matter  really  referred  being  the  state 
of  the  accounts  between  the  parties, 
which  was  the  result  to  be  ascertained ; 
and,  consequently,  that  the  defendant 
was  entitled  to  his  costs. 

Secondly,  that  the  bankruptcy  did 
not  operate  as  a  revocation  of  the  sub- 
mission. 

The  award  directed,  inter  alia,  that 
the  plaintiff  should  deliver  to  the  de- 
fendant a  warrant  for  a  hogshead  of 
wine,  marked  2,260.  The  defendant 
having  demanded  the  delivery  of  the 
wine :  Held,  that  the  demand  ought 
to  have  been  made  of  the  warrant; 
but  that  an  attachment  might  issue 
for  the  non-performance  of  the  other 
parts  of  the  award.  Hemsworth  v. 
Brian,  844 

13.  Where  a  declaration  contains 
several  counts,  and  before  plea  pleaded, 
the  cause  is  referred  to  arbitration ; 
the  arbitrator  is  not  bound  to  find 
specifically  upon  each  count.  Bearup 
and  Another  v.  Peacock,  850 
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14u  Am  tdLiagrx  w'jS'me  a  eafw  dt 

Hat  wmmk  tbvt%  'Slat  sr^,  x«e£  mat 

17.  Bjadeecof 

a  M.,  J.  M..  ttd  W.  W.,  » 
Mid  exccston  of  G.  M.  i^r cr  ■■?<!,  &e^ 
mmd  akoat  tnuuet,  &e^  asd  R.  IL  : 
tAtf  vcotioM  tkat  d>iiif^*  bad  ariMB 
betwem  the  psrtiet  t4Tmrhi«g  tke  e»- 
Urte  itf»d  eiecu  of  G.  IL,  dicgmd, 
md  tooekiiig  terenl  other  fltttten 
tnd  things  the  pnties  lefeiicd  the 
Mine  to  &  mwnd  ai  T.  S.  mad  J.  J., 
itnd  iticli  third  penoo  as  tunpire  as 
they  fthonJd  appoint,  and  agreed  to 
abide  by  that  awaid  touching  the  pre- 
miaes  or  **  aoj  thmg  in  an j  wise  re- 
huing  thereto."  The  arbitrators  made 
an  award  dhrecting  that  R.  M.  should 
paj  a  certasD  sum  to  Q,  M.,  J.  M., 
and  W.  W.,  bat  not  stating  whether 
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w«  appoEat  W.  L.  to  be 
eaar  we  caataot  agire  i 
and  that  the 
ocnrovd  on  or  d 
the  thsri  dae^  oi  Korcmber  nc 
Hd4,  that  thcj  hmd  bo  aothori 
iBBSK^etise,  as  tlie  deed  did  n 
ac^  so  Si  So  filiate  asn  award  i 
■ahofqacnt  to  tiie  time  fimited. 

19.  Odc  of  tiie  pnties  to  die 
had  so  Bocioe  of  a  meeting  of  di 
bstatoca,  at  which,  bowerer,  no 
■eas  was  tiaiiiaiied  bey oad  adjoa 
the  Beetiag.  He  afterwards  attc 
M  a  subsequent  meetni^  and 
▼ered  in  a  psotest  against  the  pro 
ings;  bat  on  another  and  dx 
ground,  that  that  of  want  of  not 
attend  the  former  meeting:  i 
that  the  want  of  notice  was,  andi 
drtnmstancea,  no  ground  for  m 
aside  the  award. 
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ARGUMENT. 

See  Begin  (Right  to). 
Special  Case. 

Where  a  demurrer  is  set  down  for 
argument  on  the  Monday,  the  parties 
have  the  whole  of  the  preceding  Wed- 
nesday to  deliver  the  paper  books. 
Hodkins  v.  Cook^  Executrix  of  A. 
C0ok,  894 

ARTICLED  CLERK. 

S€e  Rarrister* 

ARREST. 

See  Affidavit  of  Debt. 
Appearance. 
Capias. 
Consideration. 

On  an  application  to  hold  a  de- 
fendant to  bail,  the  plaintiff  may  use 
affidavits  made  in  another  Court  in  an 
action  against  the  same  defendant  at 
the  suit  of  a  different  plaintiff  Lang^ 
Mion  y.  WetheraU,  858 

ARREST  OF  JUDGMENT. 

^'.ee  Arbitration,  11. 
Declaration,  3. 

ARREST  (PRIVILEGE  FROM). 

A  chaplain  in  ordinary  of  the 
Queen  is  privileged  from  arrest  on 
final  process.     Winter  v.  Dibdin^  211 

ASSIZE,  (COMMISSIONERS  OF). 
See  Mandamus,  3. 

ASSUMPSIT. 
See  Counts,  (Joinder  of). 

ATTACHMENT. 

See  Arbitration,  7*  K),  12. 
Witness,  2,  3. 

1 .  The  defendant's  attorney  in  the 
above  ause  had  been  served  by  the 

VOL.  II. 


plaintiff  with  a  subpoena  duces  tecum, 
at  Chelsea,  just  before  10  o'clock  at 
night,  to  attend  at  Westminster  next 
morning  at  9  o'clock,  to  produce  cer- 
tain documents  which  were  at  his  of- 
fice in  Symond's  Inn.  He  was  clerk 
to  the  board  of  guardians,  and  vestry 
clerk,  and  in  his  duty  as  such,  at- 
tended that  morning  a  meeting  which 
had  been  previously  fixed,  believing 
that  he  would  still  be  in  time  to  at- 
tend the  trial:  but  a  special  jury 
case,  which  it  was  expected  would 
have  lasted  the  whole  day,  suddenly 
terminating,  the  above  cause  was 
called  on  about  10  o'clock  in  the 
morning,  and  the  record,  in  conse- 
quence of  his  absence,  withdrawn. 
The  Court  made  a  rule  absolute  for 
an  attachment  against  him.  Jackson 
V.  Seager,  13 

2.  Wherever  force  or  fraud  is  used 
for  the  purpose  of  perverting  the 
course  of  justice,  either  by  the  parties, 
or  by  a  stranger  to  the  suit,  they  are 
liable  to  be  attached  for  a  contempt  of 
Court. 

A  Judge  at  Chambers  having  or- 
dered the  plaintiffs  attorney  to  deliver 
particulars  under  the  2  Wm.  4,  c.  39, 
s.  1 7f  the  plaintiff  furnished  his  attor- 
ney with  a  false  account :  Semble,  that 
the  plaintiff  was  liable  to  be  attached ; 
though  the  Judge's  order  had  not  been 
made  a  rule  of  Court.  Smith  qui  tarn 
V.  Bond,  460 

3.  The  affidavits  on  a  motion  to 
discharge  a  party  out  of  custody, 
against  whom  an  attachment  has 
issued  in  a  cause,  should  be  entitled, 
The  Queen  against  the  person  at- 
tached, in  the  original  cause ;  and  not 
in  the  original  cause  simply.  Brown 
V.  Edwardt,  520 

4.  The  Court  refused  to  grant  an 
attachment  against  the  defendant  for 
an  attempt  to  persuade  a  material  wit- 
ness for  the  plaintiff  not  to  give  evi- 
dence at  the  trial ;  it  not  being  shewn 
that  the  witness  was  prevented  from 
being  subpoenaed  by  means  of  the  de- 

T  T  T  D.  &  L. 
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ATTORNEY,  (PRIVILEGE  OF 
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li 


fendant's  interference.     Schlesinger  ▼. 
Flersheim,  737 

5.  In  an  action  by  the  assignees  of 
a  bankrupt  to  recover  the  value  of 
certain  letters  patent  alleged  to  have 
been  fraudulently  assigned  by  the 
bankrupt  to  the  defendant,  an  order 
of  Court  was  made,  to  which  one  W. 
J.  became  a  party,  directing  that  a 
juror  should  be  withdrawn,  and  that  a 
suit  in  equity  between  the  parties  be 
dismissed,  that  the  defendant  and  W. 
J.  should  abandon  their  claim  to  the 
patents,  that  the  patents  and  assign- 
ments to  the  defendant  should  be 
given  up,  and  that  tbe  defendant 
should  execute  an  assignment  on  one 
of  the  patents  on  demand  to  the  plain- 
tiffs :  also  that  the  plaintiffs  should  pay 
to  W.  J,  760/.,  and  to  the  defendant 
100/.  ;  and  that  W.  J.  be  allowed  to 
execute  orders  on  hand  to  the  extent 
of  ten  thousand  spindles,  without  pay- 
ing the  patent  right,  and  ten  thousand 
more  on  paying  4d.  per  spindle  :  also 
that  the  defendant  do  pay  to  W.  J. 
the  sum  of  750/.,  and  also  4d,  a 
spindle,  patent  right,  upon  ten  thou- 
sand spindles ;  that  W.  J.  do,  at  the 
expense  of  defendant,  release  all  claims 
against  him ;  and  that  the  defendant 
do  pay  to  W.  J.  all  costs  necessarily 
incurred  on  occasion  of  this  rule  or 
order :  Heldt  on  motion  for  an  attach- 
ment against  the  plaintiffs  for  not  pay- 
ing the  100/.  to  defendant,  that  the 
various  acts  to  be  performed  by  the 
defendant  and  W.  J.  were  in  the  light 
of  positive  directions ;  and  not  of  con- 
ditions precedent,  the  performance  of 
whicb  the  defendant  was  bound  to 
allege,  in  order  to  entitle  himself  to 
the  attachment.  Botvker  and  Another^ 
Assignees,   8^c,  of  Potter  v.  Tebbutt, 

787 

ATTESTING  WITNESS. 

The  attorney  who  signs  an  insol- 
vent's petition  fot  protection  under 
the  5  &  6  Vict,  c*  116,  is  not  an  at- 


testing witness  and  need  not  be  ca]l< 
to  prove  it.     Bailey  v.  Bidweliy    24 

ATTORNEY. 

See  Attesting  Withkss. 
Barrister. 
Certiorari,  3. 
Taxation,  1. 

1.  Where  an  attorney  had  died  in 
testate,  with  whom  tbe  applicant  wa 
serving  bis  articles  of  clerkship,  an< 
his  widow  was  a  minor,  and  no  letter 
of  administration  were  likely  to  b 
taken  out :  the  Court  granted  a  rule 
calling  on  the  widow  to  shew  cause 
why  tbe  applicant,  who  was  of  age 
should  not  be  at  liberty  to  re-articli 
himself  for  the  remainder  of  the  tern 
which  he  had  to  serve.  Ex  parti 
Lewis,  ]  3( 

2.  Where  an  attorney,  who  was 
entrusted  by  executors  with  a  sum  o 
money  to  pay  certain  legacy  duties 
had  given  an  undertaking  so  to  applj 
it,  but  had  failed  to  do  so  ;  the  Court 
refused  to  exercise  its  summary  juris 
diction  to  compel  him  to  refund  th< 
money  ;  it  not  appearing  that  he  had 
been  otherwise  employed  by  ihe  ex- 
ecutors in  his  professional  character 
or  that  the  employment  in  questior 
was  one  which  it  necessarily  requirec 
an  attorney  to  perform.     In  re  fVebh 

ATTORNEY,  (BILL  OF). 
See  Replication,  8. 

ATTORNEY  AND  AGENT. 
See  Taxation,  13. 

ATTORNEY  AND  CLIENT. 

See  Arbitration,  2. 
Taxation,  16. 

ATTORNEY,  (PRIVILEGE  OF 

The  rule   that  the  attorney,   sui 
jointly  with  an  unprivileged  perso] 


ATTORNEY. 


BREACH. 


lOll 


shall  lose  his  privilege  of  being  sued 
in  his  own  Court,  is  not  altered  by 
the  Uniformity  of  Process  Act. 

In  an  action  against  three  defend- 
ants, D.  pleaded  that  he  and  the  other 
defendants  were  attorneys  of  the  Court 
of  Q.  B. :  and  the  plaintiff  replied  that 
K.,one  of  the  defendants,  was  an  attor- 
ney of  C.  P.  ;  to  which  D.  rejoined 
that  K.  was  also  an  attorney  of  Q.  B. : 
Held,  that  K.  was  in  the  situation  of 
an  unprivileged  person,  and  that,  con- 
sequently, D.  was  not  entitled  to  re- 
move the  cause.  Rasirich  v.  Beck' 
with  and  Others,  624 

ATTORNEY,  (RE-ADMISSION 
OF). 

After  a  lapse  of  thirty-nine  years, 
the  Court  refused  to  re-admit  an 
attorney  without  examination,  al- 
though for  the  last  seventeen  years  he 
had  been  acting  as  a  county  magis- 
trate. Ex  parte  Philip  Vyvyan  Ro' 
binson,  9 

ATTORNEY-GENERAL. 

See  Witness,  5. 

ATTORNEY,    (UNDERTAKING 
OF). 

1.  Where  the  attorney  of  the  de- 
fendant had  given  an  undertaking  to 
pay  the  debt,  in  consequence  of  which 
the  plaintiff  stayed  proceedings ;  the 
Court  enforced  the  undertaking ;  al- 
though it  was  void  under  the  4th  sec- 
tion of  the  Statute  of  Frauds.  In  re 
HiUiard,  919 

2.  Where  the  attorney  of  a  mort- 
gagor, who  was  desirous  of  selling  the 
property,  had  induced  the  attorney  of 
the  mortgagee  to  give  up  the  title 
deeds,  &c.,  on  his  undertaking  to  pay 
him  the  costs  of  preparing  the  ab- 
stract of  title,  &c. ;  the  Court  granted 
a  rule,  ordering  him  to  pay  the  amount 
pursuant  to  his  underti^ing.  In  re 
Gee,  Gent.,  one,  ^e.  997 


AUCTION. 

See  Vendor  and  Purchaser. 

AWARD. 
See  Arbitration,  5. 

BANKRUPT. 
See  Arbitration,  2. 

Concurrent  Proceedings. 

Plea,  1. 

Sheriff,  (Return  of). 

Trover. 

Warrant  op  Attorney,  7. 

BANKRUPT  COMMISSIONER. 

See  Insolvent. 

BARRISTER. 

A  barrister  cannot  serve  as  an  ar- 
ticled clerk,  for  the  purpose  of  being 
admitted  an  attorney,  without  first 
being  disbarred.     In  re  Bateman,  725 

BASTARDY. 

An  order  in  bastardy,  under  the 
7  &  8  Vict.  c.  101,  s.  3,  did  not  state 
that  the'  evidence,  which  the  mother 
had  produced,  was  given  upon  oath, 
or  that  the  testimony  in  corroboration 
of  a  material  particular  had  been  taken 
upon  oath  :  jfield,  bad.  Regina  v.  the 
Rev.  fV.  B.  Wroth,  and  the  Rev.  J. 
Rich,  clerks,  729 

BEGIN,  (RIGHT  TO). 

Where  the  defendant  demurs  to 
one  count  of  a  declaration,  and  the 
plaintiff  demurs  to  a  plea  to  another 
count ;  the  latter  is  entitled  to  begin, 
on  the  hearing  of  the  argument. 
Williams  v.  Jarman,  212 

BILL  OF  EXCHANGE. 

See  Counts,  (Striking  out). 

BREACH. 

See  Declaration,  5,  6,  7. 
t  T  t  2 
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CERTIORARI, 


CAPIAS. 

See  Prisoner,  2,  5. 
Variance. 

The  provisions  of  the  stat.  2  Wm.  4, 
c.  39,  8.  4,  apply  to  cases  where  a 
defendant  is  arrested  under  a  Judge's 
order,  pursuant  to  stat.  1  &  2  Vict. 
c.  110,8.3. 

WTiere,  therefore,  the  copy  of  a 
capias  issued  under  the  latter  act, 
omitted  to  state  the  form  of  action 
mentioned  in  the  original  writ,  the 
Court  set  aside  the  service  of  the  copy, 
although  the  bail  bond  properly  re- 
cited the  form  of  action.  Copley  and 
Another  v.  Medeiros,  74 

CASE. 

See  Declaration,  1,  3. 
Plea,  15. 

CENTRAL  CRIMINAL  COURT. 
See  Estreating  Recognizance. 

CERTIFICATE,  (OF  JUDGE). 

See  Costs,  2,  3. 

An  application  having  been  made 
to  a  Judge  at  Nisi  Prius,  to  certify 
under  the  3  &  4  Vict.  c.  24,  that  the 
action  was  brought  to  try  aright,  &c.  ; 
the  Judge  consented  to  grant  the  cer- 
tificate, but  the  associate  omitted  to 
make  any  indorsement  on  the  record. 
Two  years  afterwards,  the  certificate 
Mas  drawn  up  and  signed  by  the 
Judge :  Heldt  that  as  the  application 
for  the  certificate  was  made  and 
granted  in  open  Court,  it  must  be 
considered  that  the  parties  consented 
to  its  proptr  entry  on  the  record. 
Jones  V.  Williams^  247 

CERTIORARI. 

1.  Where  on  an  inquisition,  post 
mortem,  the  jury  found  that  the  de- 
censed  had  committed  suicide,  "  whilst 
suffering  under  the  cruel  conduct  of  a 
Mr.  S.,  a  clergyman/'  and  the  coroner 


had  taken  the  above  down  as  the 
finding  of  the  jury  :  Held^  that  this 
Court  would  not  grant  a  certiorari  to 
bring  up  the  inquisition  for  the  pur- 
pose of  quashing  so  much  of  the  End- 
ing as  was  irrelevant.  Ex  parte 
Scraichley,  29 

2.  On  motion  to  quash  a  writ  of 
certiorari,  quia  improv.  &c.,  it  ap- 
peared, that  the  jurat  of  the  affidavit, 
on  which  it  was  granted,  and  which 
was  sworn  before  a  commissioner, 
omitted  the  words  "  before  me."  The 
affidavit  referred  to  a  notice  annexed, 
at  the  foot  of  which  was  written  **  this 
is  the  notice,  referred  to  in  the  affi- 
davit sworn  before  me,  this  1  Sth  day 
of  February,  1844,  William  Munton, 
&c. ;"  Held^  that  the  above  was  a 
fatal  defect,  and  that  it  could  not  be 
cured  by  reference  to  the  annexed  do- 
cument, or  waived  by  the  lapse  of 
several  months  between  the  time  of 
the  writ  of  certiorari  being  granted, 
and  the  present  application.  Regina 
V,  The  Inhabitants  of  Bioxham,     168 

3.  The  affidavit  of  service  of  notice 
of  an  application  for  a  certiorari,  under 
13  Geo.  2,  c.  18,  s.  5,  stated  that  the 
notice  was  served  on  two  justices, 
who  were  "  two  of  the  justices  present 
at  the  Midsummer  General  Quarter 
Sessions,  &c.,  held  at,  &c.,  on,  ^c, 
at  which  sessions  the  appeal  was  heard 
and  confirmed,"  &c.  ^e/e/ insufficient, 
for  not  stating  in  terms,  that  the  jus- 
tices were  present  at  the  hearing  and 
confirming  of  the  appeal.  Held  also, 
tliat  the  fact  of  the  sessions  having 
granted  a  special  case,  did  not  dis- 
pense with  the  necessity  of  giving  the 
notice. 

ScmhUt  that  a  notice  signed  by 
"  G.  K.,  attorney  for  the  said  over- 
seers of  the  poor  of  the  said  township 
of  D.  appellants/*  is  sufficient ;  with- 
out any  affidavit  of  signature,  or  of 
authority  to  give  the  notice.  Regina 
V.  The  Inhabitants  of  the  Township  of 
Darton,  492 

4.  A  rule  for  a  certiorari  to  remove 


CHAMBERS. 


COMMISSIONERS  &c.       1013 


an  indictment  from  the  sessions  into 
this  Court,  on  the  ground  that  grave 
questions  of  law  are  likely  to  arise, 
and  that  a  view  is  necessary,  which 
cannot  be  had  at  the  sessions,  is  not 
necessarily  a  rule  absolute  in  the  first 
instance  ;  but  it  rests  in  the  discretion 
of  the  Court  so  to  grant  it  Regina 
V.  Bird  and  Others,  939 

5.  Where  a  rule  for  a  certiorari  to 
bring  up  an  order  of  quarter  sessions, 
confirming  on  appeal  an  order  of  jus- 
tices under  the  Highway  Acts,  **  with 
all  things  touching  the  same,*'  had 
been  obtained,  and  a  return  made, 
which  did  not  include  the  order  of 
justices ;  the  Court  made  absolute  a 
rule  for  a  certiorari  to  remove  the 
order  of  justices,  although  obtained 
pending  the  former  rule.  Regina  v. 
H.  Morice,  Clerk,  and  Another^  Jus- 
tices of  Hertfordshire,  952 

6.  An  order  of  justices  at  special 
sessions,  under  the  4  &  5  Vict.  c.  59, 
sec.  1,  must  show  on  the  face  of  it, 
that  the  road  in  respect  of  which  they 
proceed  to  adjudicate,  is  within  the 
division  for  which  the  special  sessions 
are  held ;  but  it  need  not  show  in 
what  proportion  of  the  rate  the  sum 
to  be  paid  stands  ;  nor  out  of  which 
of  the  three  rates  permitted  by  the  5 
&  6  Wm.  4,  c.  50,  the  su«i  is  to  be 
taken.  lb, 

7.  The  six  months  within  which  a 
certiorari  must  be  obtained,  run  from 
the  date  when  the  quarter  sessions 
adjudicate  on  the  appeal,  and  not 
from  the  date  of  the  original  order  of 
justices,  lb* 

8.  The  powers  conferred  by  the 
4  &  5  Vict.  c.  59,  sec.  1,  on  "  the 
justices  at  any  special  sessions  for  the 
highways  holdeu  after  the  passing  of 
this  act,"  apply  only  to  a  special 
sessions  holden  under  the  5  &  6  Wm. 
4,  c.  50,  sec.  45.  lb. 

CHAMBERS. 
Sec  Counsel,  (Hearing) 


CHAPLAIN  OF  THE  QUEEN. 
See  Arrest,  (Privilege  from). 

CHARGING  IN  EXECUTION. 
See  Prisoner,  5. 

CLERK. 
See  Service  of  Rule. 

COAL  ACT. 

In  a  qui  tam  action  for  a  penalty, 
under  1  &  2  Wm.  4,  c.  76,  sec.  75, 
for  not  delivering  a  coal  certificate, 
containing  the  requisites  mentioned 
in  that  act,  the  breach  stated  the  cer- 
tificate to  be  defective  in  several  par- 
ticulars : 

Held,  after  verdict  for  the  plaintifT, 
on  motion  in  arrest  of  judgment,  that 
the  verdict  was  supported,  if  there 
were  proof  of  the  certificate  being  de- 
fective in  any  one  particular. 

The  declaration  charged  the  defend- 
ant with  not  delivering  a  certificate, 
containing  **  the  price  of  the  coals 
sold  :**  Held,  on  motion  to  enter  a 
nonsuit,  that  this  was  no  allegation 
that  the  coals  were  actually  sold ;  and 
that  no  proof  of  sale  was,  therefore, 
necessary. 

Queere,  whether  the  act  applies  to 
cases  of  delivery  without  sale. 

The  declaration  alleged  as  the 
ground  of  forfeiture,  that  the  defend- 
ants did  not  deliver  a  certificate 
"  signed  by  the  defendants."  The 
statute  requires,  that  *'  every  fitter  or 
other  person  vending  or  delivering 
coals  for  the  port  of  London,  should 
send  a  certificate,  signed  by  such 
fitter,  containing,"  &c. :  Held,  bad, 
in  arrest  of  judgment.  Grant,  qui 
tam  V.  Matthewson  and  Another^     75 

COMMISSIONERS  OF  ASSIZE. 
See  Mandamus,  3. 
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CONVICTION. 


CONCURRENT  PROCEEDINGS. 

A  party  may  take  proceedings 
under  the  5  &  6  Vict.  c.  122,  sec.  11  ; 
and  at  the  same  time  proceed  by 
action  at  common  law  for  the  recovery 
of  the  same  debt.  Covinyton  v.  Ho- 
garth, 619 

CONDITION. 
See  Attachment,  5. 

CONSENT. 

See  Interpleader,  3. 
Judge,  (Order  of). 

CONSIDERATION. 

See  Declaration,  2. 

A  declaration  stated  that  an  action 
was  depending  at  the  suit  of  the 
plaintiffs  against  D. ;  that  D.  was  ar- 
rested and  in  custody  of  the  sheriff  by 
virtue  of  a  capias  duly  issued  in  the  ac- 
tion by  order  of  a  Judge,  and  indorsed 
for  bail  for  69/. ;  that  costs  and  charges 
had  been  incurred  by  the  plaintiffs  in 
the  prosecution  of  the  said  action  ; 
and  that  thereupon,  in  consideration 
that  plaintiffs  would  discharge  D.  out 
of  custody,  the  defendant  promised  to 
pay  the  plaintiffs  the  debt,  interest, 
and  costs  in  the  action  against  D. 
Averment,  that  plaintiffs  discharged 
D.  Breach,  non-payment.  Plea,  that 
there  was  not  any  claim  or  demand, 
or  cause  of  action,  against  D.  in  re- 
spect of  which  the  plaintiffs  could  or 
were  entitled  to  recover  in  the  action  ; 
that  plaintiffs,  by  discharging  D.,  did 
not  give  up  or  part  with  any  available 
remedy,  as  the  plaintiffs  then  well 
knew;  that  the  arrest  and  proceed- 
ings were  colourable  only,  and  were 
not  commenced  for  the  purpose  of 
trying  any  doubtful  or  contested  ques- 
tion of  fact :  Heldy  on  special  de- 
murrer to  the  plea,  that  the  declaration 
disclosed   a   sufficient   consideration ; 


and  that  the  plea  was  no  answer,  as  it 
did  not  shew  that  the  arrest  was 
fraudulent  or  illegal.  Smith  and 
Another  v.  Monteith,  358 

CONSTABLE. 

See  Notice  of  Action. 
Plea,  32. 

CONSUL. 
See  Affidavit,  1. 

CONTEMPT. 

See  Attachment. 
•  Witness,  4. 

CONTEMPT  OF  COURT. 
See  Attachment,  2,  4. 

CONTRIBUTION. 

Assumpsit  for  money  paid  for  the 
use  of  the  defendant.  It  appeared  al 
the  trial  that  the  plaintiff  and  the 
defendant  had  jointly  taken  the  eatage 
of  some  pasture  land,  and  had  put  on 
it  their  respective  cattle :  but  there 
was  no  proof  in  what  proportion  each 
was  to  contribute  to  the  payment  ol 
the  rent,  nor  of  how  many  cattle  each 
might,  or  had,  put  on  the  land.  The 
plaintiff  brought  his  action  for  the 
moiety  of  the  rent  which  he  had  paid ; 
and  the  jury  having  returned  a  verdict 
for  the  sum  claimed :  Held,  there  was 
no  evidence  to  warrant  them  in  find- 
ing a  verdict  for  the  moiety. 

Qucere,  if  these  facts  shewed  a  part- 
nership between  the  parties  ?  Sharpe 
V.  Cummings,  504 

CONVERSION. 
See  Sheriff. 

CONVICTION. 

See  Mandamus,  1. 
Prisoner,  10, 


COSTS. 


COUNTS.  Ac. 
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CONVICTION  (OF  PRISONER). 
See  Warrant. 

COPYRIGHT. 
See  Prisoner,  4. 

CORONER. 
See  Sheriff  (Return  of),  4. 

CORONERS'  INQUISITION. 
See  Habeas  Corpus,  1. 

COSTS- 

See  Certificate  (of  Judge). 
Taxation,  12,  15. 

1.  A  rule  Mras  made  absolute  for  a 
new  trial,  on  payment  of  costs  by  the 
plaintiff.  The  costs  were  taxed,  and 
demanded  on  the  4th  of  May.  On 
the  8th,  the  defendant  obtained  a  rule 
nisi  to  discharge  that  rule,  unless  the 
costs  were  paid  before  the  fourth  day 
of  the  ensuing  Terra.  The  plaintiff 
having,  in  the  mean  time,  paid  the 
costs  :  the  Court  discharged  the  rule, 
but  ordered  the  plaintiff  to  pay  the 
costs  of  the  application.  SoU^  v. 
Langfordf  250 

2.  The  plaintiff  having  obtained 
judgment  upon  demurrer  to  a  repli- 
cation, the  cause  went  down  for  trial 
upon  issues  of  fact,  without  a  venire 
tam  quam.  The  plaintiff  recovered 
only  205.  damages,  and  the  Judge 
refused  to  certify  under  3  &  4  Vict. 
c.  24  :  Held,  that  the  plaintiff  was 
only  entitled  to  the  costs  of  the  de- 
murrer.    Poole  V.  Grantham^        622 

3.  Where  in  an  action  for  a  libel, 
to  which  the  defendant  had  pleaded 
the  general  issue  and  pleas  of  justi- 
fication, the  jury  found  a  verdict  for 
the  plaintiff,  damages  one  farthing; 
and  the  Judge  refused  to  certify  under 
the  3  &  4  Vict  c.  24,  sec.  2  :  Held, 
that  the  plaintiff  was  not  entitled  to 
any  costs.     Newton  v.  Roe^  815 


4.  On  a  feigned  issue  under  the 
Tithe  Commutation  Act,  the  success- 
ful party  is  to  be  allowed  costs,  unlesa 
he  has  disentitled  himself  by  mis- 
conduct or  otherwise.  Earl  of  Stam^ 
ford  V.  Dunbar,  852 

5.  A  rule  nisi  was  obtained  for 
entering  up  judgment  non  obstante 
veredicto,  on  one  of  several  pleas, 
which  was  made  absolute  on  argument 
by  this  Court.  A  Court  of  Error 
aiterwards  reversed  the  judgment  non 
obstante^  veredicto  :  Held,  that  the 
defendant  was  entitled  to  the  costs 
of  opposing  the  rule.  Evan$  and 
Another  v.  Collins  and  Another^    989 

COSTS  IN  THE  CAUSE. 

See  Arbitration,  4, 
Taxation,  12. 

COSTS  OF  THE  DAY. 

The  defendants  had  obtained  a  rule 
for  costs  of  the  day  for  not  proceeding 
to  trial,  on  which  the  Master  had 
indorsed  his  allocatur.  The  Court 
discharged  a  subsequent  rule  nisi, 
calling  on  the  plaintiff  to  pay  the 
amount  so  taxed.  Wright  v.  Bur- 
roughes  and  Others,  94 

COUNSEL,  (HEARING). 

The  rule  as  to  not  hearing  counsel 
at  Chambers  in  Term  time,  does  not 
apply  to  summonses  originally  re- 
turnable in  Vacation.  Doe  dem, 
Roberts  and  Others  v.  Roe,  678 

COUNTS  (JOINDER  OF). 

A  count  for  money  had  and  re- 
ceived, will  be  allowed  with  a  special 
count  in  assumpsit,  for  the  breach  of 
warranty  of  a  horse,  in  which  the 
breach  was,  that  "  the  horse  became 
and  was  of  no  value  to  the  plaintiff, 
and  that  the  plaintiff  had  been  put  to 
great  expense  in  and  about  the  feed- 
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ing,  keeping,  and  taking  care  of,  ^., 
and  returning  the  same  to  the  de- 
fendant."    Cahoon  v.  Burfwrd,      234 

COUNTS,  (STRIKING  OUT). 

A  declaration  contained  twenty-five 
counts.  The  first  fifteen  were  on  bills 
of  exchange  drawn  at  Paris. 

The  next  five,  which  related  to  the 
same  bills,  were  special  counts  founded 
on  the  law  of  France ;  and  the  last 
five  were  on  a  special  agreement  to  pay 
the  bills  in  consideration  of  the  plain- 
tifif  procuring  their  discount.  Appli- 
cation having  been  made  to  strike  out 
the  last  set  of  counts  :  Held,  that 
they  were  not  in  apparent  violation  of 
the  Reg.  Gen.,  H.  T.,  4  Wm.  4,  r.  5. 
Gilbert  v.  Hales,  227 

COUNTY  COURT. 

See  Debt. 
Sheriff. 

COURT  (CONTEMPT  OF). 
See  Contempt  of  Coort, 

COVENANT. 

See  Declaration,  8. 

CRIMINAL  CONVERSATION. 
See  Pleas  (Several),  1. 

CRIMINAL  INFORMATION. 

The  Court  refused  to  grant  a  crimi- 
nal information  against  overseers  for 
an  alleged  attempt  to  procure  a  pauper 
and  his  family  to  remove  themselves 
clandestinely  to  another  parish  ;  where 
the  remedy  by  indictment  was  open  to 
the  parties ;  and  no  circumstances 
were  shewn,  requiring  the  prompt  in- 
terference of  the  Court.  Regina  v. 
Jennings  and  Pexton,  741 


DEBT. 

CROWN. 
See  WiTNSSs,  5 

DAMAGES. 

See  Costs,  3. 
Insolyemt, 
Writ  of  Tku 

By  the  terms  of  aa  t 
rule,  by  which  an  issue  w 
to  be  tried  between  the  exc 
ditors  as  plaintiffs,  and  th< 
of  a  bankrupt  as  defendant 
the  title  to  certain  goods  » 
a  writ  of  fieri  facias  ;  the 
directed  to  sell  the  goods,  i 
proceeds  into  Coart,  to  abid 
The  assignees  made  no  o 
these  terms.  The  executi< 
afterwards  abandoned  th< 
Held,  that  in  an  action  ag 
by  the  assignees  to  recovei 
ence  between  the  amount  fo 
goods  were  sold,  and  th 
value ;  the  jury  were  prope 
in  estimating  the  damages, 
whether  the  sale  was  a  fail 
fide  sale  ;  and  if  so,  to  assn 
amount  realised  by  it,  wj 
value  of  the  goods.  Wh 
Another,  Assignees  of  John 
Shurry,  v.  Black  and  Anoi 

DATE. 
See  Etidencb,  1 

DEBT. 

Debt  will  lie  upon  the  j 
an  inferior  Court,  though  m 

The  plaintiff  declared  on 
obtained  in  a  county  Court 
defendant:  Held,  on  specia 
that  it  was  not  necessary  to 
declaration  that  the  defend 
within  the  jurisdiction  of 
Court,  or  that  he  was  duly 
Williams  v.  J  ones  ^ 
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DECLARATION. 

1.  A  declaration  stated,  that  plaintiffs 
and  defendants  were  owners  of  adjacent 
mines ;  that  defendants  had  trespassed 
on  plaintiffs'  mine,  and  had  carried 
away  a  quantity  of  coal  ;  that  water 
had  arisen  in  the  defendants'  mine, 
against  which,  hut  for  the  trespass  of 
the  plaintiffs,  the  coal  would  have 
been  a  sufficient  barrier ;  that  there- 
upon it  became  and  was  the  duty  of 
the  defendants  to  prevent  the  water  in 
their  mine,  from  flowing  into  the 
plaintiffs*  mine;  yet  the  defendants 
neglected  their  said  duty,  whereby  the 
water  flowed  into  the  plaintiffs*  mine, 
and  prevented  them  from  working  the 
same:  Held,  on  general  demurrer, 
a  good  count  in  case.  Firmstone  and 
Another  v.  Wheeley  and  Another^  203 
2.  The  plaintiff  declared  upon  an 
agreement  by  the  defendant,  which 
recited  that  an  estate  had  been  mort- 
gaged by  W. ,  since  deceased  ;  that 
plaintiff*  had  joined  in  a  bond  as  a 
collateral  security  for  the  mortgage 
money,  and  had  afterwards  been  com- 
pelled to  pay  off*  a  portion  of  it ;  that 
defendant  had  taken  upon  himself  the 
management  of  W.'s  affairs,  had  repaid 
plaintiff  part  of  the  money  which  he 
had  paid,  and  had  agreed  to  pay  him 
the  residue  out  of  the  proceeds  of  the 
mortgaged  property  when  sold,  and  in 
the  mean  time  to  appropriate  the  rents 
of  the  premises  to  the  payment  of  the 
same  sum  as  that  for  which  plaintiff* 
had  a  lien  on  the  premises;  that  de- 
fendant had  requested  plaintiff*  to 
release  and  convey  his  interest  to  A. 
and  H,,  and  that  he  had  done  so, 
reserving  to  himself  a  lien  on  the 
property  as  aforesaid.  The  agreement 
then  stated  that,  in  consideration  of 
plaintiff*  having  paid  the  said  money, 
and  having  released  and  conveyed  all 
his  interest  to  A.  and  H.,  reserving  to 
himself  the  said  lien,  defendant  under- 
took and  agreed  to  repay  him  the  re- 
mainder of  the  sum  so  paid  by  him  : 


Held^  on  demurrer,  that  the  declara- 
tion was  bad,  as  it  disclosed  no  con- 
sideration for  defendant's  promise. 
Kaye  v.  Button,  291 

3.  A  declaration  stated  that  the  de- 
fendant wrongfully  caused  to  be  kept 
and  continued  large  quantities  of  dirt 
and  rubbish,  before  then,  wrongfully 
placed  upon  a  public  highway,  near 
a  wall  and  a  canal;  by  means  whereof 
the  plaintiff*,  passing  along  the  high- 
way, was  induced  and  caused  to  walk 
over  the  rubbish,  and  to  fall  into  the 
canal.  Plea,  not  guilty:  Held^  on 
motion  in  arrest  of  judgment,  that  the 
declaration  was  good.  Goldlharpe  v. 
Hardman^  442 

4.  Where  a  writ  of  capias  had  been 
sued  out  in  the  Palace  Court,  in  "  a 
plea  of  trespass  on  the  case,'*  and  the 
defendant  removed  the  cause  into  this 
Court  by  a  habeas  corpus,  &c.,  and 
the  plaintiff"  delivered  a  declaration  in 
this  Court  in  the  ordinary  form,  stat- 
ing that  the  defendant,  (without  alleg- 
ing him  to  be  in  the  custody  of  the 
marshal,  &c.,)  had  been  "  summoned*' 
to  answer  the  plaintiff* "  in  an  action 
on  promises  :**  Held,  that  the  declara- 
tion was  irregular,  in  stating  the  de- 
fendant to  have  been  "  summoned/* 
and  must  therefore  be  amended. 

Semble,  that  the  variance  in  the 
statement  of  the  cause  of  action  was 
immaterial.     Keane  v.  White^       525 

5.  In  an  action  against  the  sheriff 
for  the  improper  execution  of  a  fl.  fa., 
and  for  a  false  return,  the  declaration 
stated  that  a  fi.  fa.  indorsed  to  levy 
661.  9s.  Sd.f  besides  165.  for  the  writ, 
officers*  fees,  poundage,  &c.,  was  de- 
livered to  the  defendant,  who,  by 
virtue  thereof,  seized  and  took  in 
execution  goods  of  great  value,  to 
wit,  of  the  value  of  the  moneys  $o 
indorsed  on  the  writ,  and  then  could, 
and  might,  and  ought  to  have  levied 
the  whole  of  the  moneys  thereout ;  yet 
the  defendant  did  not  levy  the  whole 
of  the  moneys  so  indorsed,  but  only 
a  portion,  to  wit,  the  sum  of  60/.,  and 


10  J  8        DECLARATION. 


DISCRETION  OF  JUDOl 


^-^ 


falsely  returned  that  he  had  levied  the 
sum  of  43^  155.  9i.,  and  that  the 
debtor  had  no  more  goods  :  Held^  on 
special  demurrer,  first,  that  the  words 
••  moneys  so  indorsed"  meant  not  only 
the  debt,  but  the  debt  together  with 
officers*  fees,  sheriff's  poundage,  &c. 
Secondly,  that  the  breach  was  defec- 
tive, in  not  alleging  that  a  reasonable 
time  had  elapsed  for  converting  the 
goods  seized  into  money.  Thirdly, 
that  the  second  breach  was  well  as- 
signed ;  inasmuch  as  under  the  cir- 
cumstances stated,  it  was  a  breach 
of  duty  to  make  a  return  of  nulla 
bona  as  to  any  part.  Slade  v.  Hawley, 
Bart.,  700 

6.  Assumpsit;  the  declaration  stated 
that  plaintiff  being  possessed  as  tenant 
of  a  certain  house,  and  of  certain 
fixtures  and  stock  therein  being,  it 
was  agreed  between  the  plaintiff  and 
the  defendant,  with  the  consent  of  the 
landlord,  that  the  plaintiff  should  let 
the  defendant  into  possession  of  the 
house  for  the  remainder  of  the  term, 
and  should  sell  him  the  fixtures,  &c., 
in  consideration  of  a  certain  sum  paid, 
and  a  certain  other  sum  of  61/.  to 
be  paid  on  a  certain  day,  on  which 
day  possession  was  to  be  given  up. 
The  defendant  was  to  take  the  stock 
at  a  valuation,  and  certain  deductions 
were  to  be  made  from  the  GIL  for 
rent  and  taxes  which  might  then  be 
owing  from  the  plaintiff.  And  it  was 
agreed  that  either  party  who  should 
make  default  in  any  of  the  conditions, 
or  fail  to  observe  the  agreement, 
••  should  forfeit  and  pay  to  the  other 
of  them  the  sum  of  30/.  on  demund,  to 
be  recovered  in  any  of  her  Majesty's 
Courts  of  law."  It  then  averred,  that 
although  the  plaintiff  was  always  wil- 
ling, and  offered  to  let  the  defendant 
into  possession,  and  to  sell  and  deliver 
to  him  the  fixtures  and  stock,  and  to 
allow  the  deductions  agreed  on  from 
the  61/.;  yet  defendant  would  not 
pay  the  sum  of  61/.,  or  any  part 
thereof,   or  fulfil  the   terms   of    the 


agreement  so  to  do,  or  pay 
plaintiff  the  said  sum  of  30/., 
part  thereof,  al though  often  reqc 
Held,  on  special  demurrer,  tfa 
breach  was  well  laid  as  for  th 
payment  of  the  61/.  ;  but  tha 
had  been  laid  specially  for  thi 
payment  of  the  30/.,  it  would 
been  ill  for  not  averring  a  dc 
May  lam  v.  N orris, 

7.  Assumpsit  for  not  acceptii 
paying  fur  goods  according  tc 
tract,  with  an  averment  of  the 
tiffs*  readiness  and  willingnc 
deliver  the  goods,  of  which  tl 
fendant  had  notice  :  Held,  on  \ 
demurrer,  that  the  declaratioi 
sufficient,  and  that  it  was  not  nee 
that  it  should  allege  a  tender,  o 
to  deliver.  Boyd  and  Another  \ 

8.  Semhle,  in  covenant  foi 
repair,  the  declaration  should 
the  term  for  which  the  premise 
demised.      Turner  v.  Lamb, 

DE  INJURIA. 

See  Duplicity. 
Plea,  1,  31. 
Replication,  8 

DEMURRER. 
See  Argument. 

DEPOSIT  IN  LIEU  OF  B 
See  Appearance. 

DETINUE. 
See  Plea,  8,  21. 

DISCONTINUANCE. 
See  Taxation,  7. 

DISCRETION  OF  JUDG 
See  Several  Defendant! 


DISTRINGAS. 


DUPLICITY. 
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DISTRESS. 
See  Plea,  9, 

DISTRINGAS. 
J .  The  Court  granted  a  distringas 
to  compel  an  appearance,  where  on 
application,  on  two  occasions,  at  the 
residence  of  the  defendant,  who  was  a 
lunatic,  the  deponent  was  informed 
that  he  could  neither  see  the  defendant 
nor  the  keeper  ;  the  deponent,  on  the 
last  occasion,  having  explained  the 
purpose  of  his  visit,  and  left  a  copy 
of  the  writ  with  the  servant.  Bati" 
field  V.  Darell,  4 

2.  On  inquiry  at  the  town  resi- 
dence of  the  defendant,  who  was  a 
peer  of  Ireland,  it  appeared  that  the 
defendant  was  staying  in  Ireland,  at 
his  usual  place  of  residence  there. 
Calls  were  made,  and  a  copy  of  the 
writ  of  summons  left  at  his  town 
residence  ;  and  another  copy,  en- 
closed to  his  address  in  Ireland.  The 
defendant  had  taken  no  notice  of  these 
proceedings.  The  Court  refused  to 
grant  a  distringas.  Hay  v.  Earl  of 
Charleville,  16 

3.  Where  a  writ  of  distringas  is 
returnable  on  a  day  out  of  Term, 
application  to  set  it  aside  may  be 
made  more  than  eight  days  after 
execution,  as  it  cannot  be  amended. 
Badham  v.  Bateman,  1 30 

4.  The  Court  granted  a  distringas 
to  compel  an  appearance,  where  the 
defendant  was  in  a  lunatic  asylum, 
and  it  appeared  that  his  wife  carried 
on  his  business.  Limberi  v.  Hayward, 

406 

5.  An  affidavit  of  service  of  a  writ 
of  summons  at  a  defendant's  office, 
does  not  disclose  a  sufficient  ground 
for  a  distringas  ;  unless  it  appear  that 
the  defendant  has  no  place  of  re- 
sidence.    Russell  V.  Knowles,        595 

6.  The  affidavit  fora  distringas  should 
state  where  the  residence  of  the  de- 
fendant is  situated.    Crofts  v.  Brown^ 

935 


7.  Where  the  calls  had  been  made 
at  the  defendant's  place  of  business, 
but  it  did  not  appear  that  the  defend- 
ant's residence  was  unknown,  or  that 
any  efforts  had  been  made  to  dis- 
cover it,  the  Court  refused  to  grant 
a  writ  of  distringas,     ^non,         1001 

DISTRIBUTABLE  PLEA. 
See  Arbitration,  9. 

DISTRIBUTIVE  VERDICT. 
See  Ejectment,  4. 

DUPLICITY. 

See  Plea,  19. 

Replication,  2, 3,  5. 

A  declaration  in  trespass  alleged 
that  the  defendants,  on  a  certain  day, 
assaulted  the  plaintiff,  and  imprisoned 
him,  and  kept  and  detained  him  so 
imprisoned  for  a  long  time,  to  wit,  for 
the  space  of  twenty -four  hours.  The 
defendants  pleaded,  "  as  to  the  said 
imprisoning  the  plaintiff,  and  keeping 
and  detaining  him  in  prison,"  that 
plaintiff  made  a  disturbance  in  and 
outside  a  church  during  divine  service, 
and  committed  a  breach  of  the  peace  ; 
and  in  order  to  prevent  such  dis- 
turbance, and  preserve  the  peace,  the 
defendants  *'  did  a  little  imprison  the 
plaintiff,  and  keep  and  detain  him  im- 
prisoned for  a  reasonable  time  in  that 
behalf,  to  wit,  until  he  ceased  such 
disturbance  and  breach  of  the  peace, 
to  wit,  for  the  space  of  two  hours." 
The  plaintiff  replied  de  injurii,  and 
also  new  assigned  that  the  defendants 
imprisoned  him  after  he  ceased  the 
disturbance  and  breach  of  the  peace  : 
held^  on  special  demurrer,  that  the 
replication  and  new  assignment  were 
not  double.  Worth  v.  Terrington  and 
Others,  352 
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EJECTMENT. 

See  Mesne  Profits. 

Restitution,  (Writ  op). 
Small  Debtor,  2. 

1 .  A  declaration  in  ejectineDt  was 
entitled  of  Hilary  Term,  8  Vict,  (a 
Term  not  then  arrived),  and  the  no- 
tice was  to  appear  in  "  next  Easter 
Term,"  but  bore  no  date.  The  ser- 
vice which  was  regular,  was  in  March 
last.  The  Court  granted  a  rule  for 
judgment  against  the  casual  ejector. 
Doe  dem,  Yeomans  v.  Roe^  23 

2.  In  ejectment,  a  consent  rule, 
not  entitled  in  the  cause,  was  deli- 
vered with  a  plea  properly  entitled. 
The  plaintiff  having  signed  judgment 
against  the  casual  ejector,  the  Court 
refused  to  set  aside  the  judgment  as 
irregular.  Doe  dem,  Hunchecome  v. 
Roe,  96 

3.  Where  in  ejectment  the  lessor 
of  the  plaintiff  is  ruled  to  reply,  it  is 
irregular  to  deliver  the  similiter  with- 
out the  consent  rule.  Doe  dem. 
Bumham  v.  Lever,  644 

4.  A  verdict  in  ejectment  may  be 
taken  distributively,  and  the  defendant 
is  entitled  to  have  it  entered  for  him 
for  that  part  of  the  premises  to  which 
the  lessor  of  the  plaintiff  has  failed  to 
prove  title.  Doe  dem.  Bowman  and 
Others  v.  Lewis,  667 

ELEGIT. 
See  Sheriff  (Return  of),  3. 

ERROR. 

See  Arbitration,  1 1. 

Laches,  4. 

Prisoner,  10,  11. 

Retraxit. 
1.  Ailer  judgment  of  nonsuit,  on  a 
rule  for  a  new  trial  coming  on  to  be 
argued,  the  parties,  at  the  suggestion 
of  the  Court,  agreed  to  state  the  facts 
in  a  special  oase,  with  liberty  to  turn 
it  into  a  special  verdict,  with  a  view 
to  the  ulterior  remedy  of  a  writ  of 


error.  The  Court,  after  judgment  foi 
the  plaintiflT  in  the  Coort  below,  and  a 
writ  of  error  sued  oat,  stayed  execu- 
tion without  requiring  bail  in  error. 

Qtutre,  if  the  Court  have  any  powo 
to  stay  proceedings  without  Inil  ii 
error,  under  the  6  Geo.  4,  c.  96; 
except  in  cases  of  judgment  by  de 
fault.  Williams  and  Others,  Exeat 
tors  of  Jones  ▼.  Downman^  131 

2.  Where  a  writ  of  error  was  wok 
out  on  a  declaration  containing  i 
count  for  interest  in  the  usual  fonn; 
and  the  error  assigned  was  that  d( 
implied  promise  to  pay  interest  aroa 
from  the  facts  alleg^ ;  the  Cour 
held  the  ground  of  error  fi-ivolous,  and 
allowed  execution  to  issue.  Nordnt 
Strom  V.  Pitt,  675 

3.  In  an  action  by  a  joint  stock 
company,  the  declaration  commenoec 
by  stating  that  M.  the  secretary  "fin 
the  time  being"  of  the  company,  com- 
plains  of  C.  D.,  who  has  been  sum' 
moned  to  answer  the  plaintiff  as  sod 
secretary  by  virtue  of  a  writ,  issofit 
on  the  2nd  of  March,  &c.  Thede 
fendant  pleaded  (amongst  other  pleas] 
a  plea  to  which  the  plaintiff  demurred 
the  defendant  rejoined  by  admittbj 
the  plea  to  be  insufficient,  and  aban 
doned  all  verification  thereof.  Th 
plaintiff  proceeded  to  trial,  and  ol 
tained  a  verdict  on  the  other  issues 
and  the  defendant  brought  a  writ  < 
error,  on  the  ground ;  first,  that  it  di 
not  appear  that  the  plaintiff  was  seen 
tary  at  the  time  the  writ  issued 
secondly,  that  the  defendants  coal 
not,  afler  demurrer,  abandon  the 
plea :  Held,  on  motion  to  set  asi^ 
the  writ  of  error  as  frivolous,  that 
sufficiently  appeared  that  the  plainti 
was  secretary  at  the  commencemei 
of  the  suit ;  and  that  the  other  grouz 
of  error  was  not  frivolous. 

Semhle,  that  the  defendant  was  n< 
at  liberty  to  abandon  bis  plea  (p 
Alderson,  B.).  M^Intyre  v.  MiU 
and  Others,  7( 

4.  Where  the  nptice  of  allowan- 


ESTOPPEL. 


ESTREATING,  &c.         1021 


of  a  writ  of  error  and  assignment  of 
errors  were  not  entitled  in  the  original 
cause  of"  H.  S.  and  H.  M.  H.  against 
R.  F.  G.,  Esq.,  commonly  called  The 
Hon.  R.  F.  G. ;"  but  in  "  S.  and 
Another  against  The  Hon.  R.  F.  G.  :*' 
Heldf  on  motion  to  set  aside  the  al- 
lowance and  assignment  of  errors  for 
irregularity,  that  the  variance  was  im- 
material. Henry  Sparding  and  Henry 
Mortimer  Hummel  v.  Robert  Fulke 
Greville,  Esq.,  commonly  called  The 
Honourable  Robert  Fulke  Greville,12l 

ESTOPPEL. 

See  Amendment,  3. 
Plea,  83. 

1.  To  debt  on  an  indenture  for  non- 
payment of  600/.,  and  interest,  the  de- 
fendant pleaded  by  way  of  estoppel, 
the  record  in  a  prior  action  between 
the  same  parties  on  a  bond  conditioned 
for  payment  of  the  same  600/.  with 
interest,  in  which  action  the  defendant 
bad  pleaded  that  the  bond  was  given 
in  pursuance  of  a  corrupt  agreement 
for  the  purpose  of  securing  a  certain 
debt  and  usurious  interest;  to  which 
the  plaintiff  had  replied,  that  the  bond 
**  was  not  made  by  the  defendant  in 
pursuance  *of,  or  upon  the  said  cor- 
rupt and  unlawful  agreement,  or  for 
the  purpose  in  the  said  pleadings  men- 
tioned;" and  the  said  issue  joined 
thereon,  &c.,  had  been  found  for  the 
defendant. 

Held,  no  estoppel  in  the  present 
action ;  inasmuch  as  the  fact  of  an 
usurious  agreement  was  not  in  issue 
in  the  former  action,  nor  was  the  same 
agreement  admitted  on  the  record,  by 
reason  of  that  allegation  not  having 
been  traversed.  Carter  v.  James^  236 
2.  In  covenant  upon  a  deed  demising 
the  dividends  from  railway  shares,  on 
payment  of  a  certain  annual  rent,  the 
declaration  stated  that  the  plaintiff  was 
possessed  of  or  entitled  to  certain  rail- 
way shares,  and  then  set  out  the 
material  portions  of  the  deed,  (which 


also  recited  that  the  plaintiff  was  pos- 
sessed of  the  railway  shares),  and  the 
defendant's  covenant  to  pay  the  rent, 
and  alleged  a  breach  of  that  covenant. 
The  deed  was  set  out  on  oyer.  The 
defendant  pleaded  that  the  plaintiff  was 
not  possessed  of  or  entitled  to  the 
shares  :  Held,  upon  special  demurrer, 
that  the  defendant  was  estopped  by 
the  deed  from  pleading  the  above  plea, 
notwithstanding  the  independent  sub- 
stantive allegation  in  the  declaration 
that  the  plaintiff  was  possessed  of  the 
shares  ;  and  that  it  was  not  necessary 
to  reply  the  estoppel,  which  sufficiently 
appeared  upon  the  pleadings,  Beckett 
V.  Bradley,  586 

3.  A  copy  of  a  writ  of  summons  hav- 
ing been  served  on  the  6th  of  January, 
the  plaintiff  on  the  1 8th  received  notice 
of  a  rule  nisi  to  set  aside  the  copy  of  the 
writ  for  irregularity,  and  that  the  rule 
would  be  drawn  up  at  the  opening  of 
the  office  on  the  following  morning. 
In  the  afternoon  of  the  14th,  the  plain- 
tiff entered  an  appearance  and  filed 
his  declaration,  and  two  hours  after- 
wards the  rule  was  served :  Held^  that 
the  defendant  was  not  precluded  from 
objecting  to  the  writ.     Tiley  v.  Hody 


son. 


655 


ESTREATING  RECOGNI- 
ZANCE. 

On  motion  to  estreat  into  the 
Exchequer,  a  recognizance  into  which 
the  defendant  had  entered,  with  two 
sureties,  for  the  purpose  of  removing 
an  indictment  for  conspiracy  from  the 
Central  Criminal  Court  into  this 
Court :  Held,  that  it  was  no  objection 
that  the  recognizance  was  not  entered 
of  record  in  this  Court;  or  that  the 
application  was  with  a  view  of  ob- 
taining the  costs  of  the  prosecution,  on 
the  defendant's  being  convicted,  and 
the  recognizance  was  not  conditioned 
for  their  payment ;  or  that  it  did  not 
appear  that  there  had  been  any  notice 
of  taxation  :  or  that  it  did  not  appear 
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EXECUTOR. 


FEME  COVERT. 


that  the  justice  of  the  peace  before 
whom  the  reoognixance  was  taken,  was 
actmg  within  his  own  coontT.  Rf 
gina,  am  the  Prosecmiiou  of  Wiliiam 
Hiekinbotkwm^  t.  John  StfdLenf  und 
Jmoiker,  564 

EVICTION. 
See  Plea,  2. 

EVIDENCE. 

See  ExFcuTOE. 

1.  The  statement  in  a  declaration  on 
a  promissory  note,  that  the  defendant 
on  a  certain  day,  made  his  promissory 
note,  does  not  require  proof  that  the 
note  bore  date  on  that  day. 

Qu^Jtre,  if  it  require  proof  that  the 
note  was  actually  made  on  the  day 
named.     Smith  and  Another  v.  Lord, 

759 

2.  To  a  plea  of  set-off  to  a  bill  of 
exchange,  the  plaintiff  replied  as  to 
19/.  ^.  2^.y  a  discharge  under  the 
Insolvent  Act;  and  that  he  had  in- 
serted in  his  schedule  "  a  full  and  true 
description  according  to  the  said  act  in 
that  hehalf,  of  the  said  debt  or  sum  of 
19/.  8f.  2d,*'  The  defendant  traversed 
this  allegation  in  terms.  At  the  trial, 
the  plaintiff  offered  in  evidence  a  sche- 
dule, in  which  the  debt  due  from  him 
to  the  defendant  was  inserted  as  6L 
10«. ;  but  gave  no  evidence  to  shew 
that  the  debts  were  the  same :  Held, 
that  this  proof  did  not  support  the 
issue.     Maile  v.  Bays,  964 

EXHIBIT. 

Parties  are  not  bound  to  take  office 
copies  of  exhibits  attached  to  affidavits. 
Hawkyard  and  Another,  Executors  of 
Beard  v.  Stocks  and  Others,  936 

EXECUTOR. 

See  Arbitration,  1. 
Plea,  28. 

1.  In  an  action  for  money  had  and 


received  against  an  executor,  bat  no 
naming  him  as  such,  the  plain tii 
proved  a  notice  to  prodace  the  probati 
of  the  will ;  and  also  a  notice  to  admi 
'*  an  office  eopy  of  the  last  wOl  anc 
testament  of  J<Ain  Gale,  of  Lo^ridge 
in  the  parish  of  Overton,  in  the  count] 
of  Wilts,  briddayer,  proved  at  Marl- 
borongh,  19th  April.  1813,*'  and  i 
Judge's  order  made  for  the  admissiofi 
in  evidence  of  the  docament  in  ques- 
tion, which  purported  to  be  **  extracted 
from  the  registry  of  the  Archdeacon  ol 
Wilu/*  and  to  contain  a  copy  of  tlM 
will,  and  to  be  signed  by  "  F.  M.,  re- 
gistrar,'* with  an  extract  apparent!} 
from  the  Act  Book,  that  the  will  hac 
been  proved  and  probate  granted; 
Held,  that  the  docament  was  rightl] 
admitted  in  evidence,  without  proo 
that  the  probate  was  in  possession  o 
the  defendant,  or  of  the  signature  o 
the  registrar.  Waite,  Executor  o 
Gale  V.  Gale,  92 

2.  An  action  for  money  had  an 
received  will  lie  against  an  execute 
who  receives  the  money  of  thir 
parties,  without  declaring  against  hii 
as  executor,  I 

Qu^jere,  if  in  an  action  against  i 
executor,  there  is  any  legal  presum] 
tion  that  the  probate  is  in  his  posse 
sion,  i 

FACTOR. 

See  Plea,  25. 

Replication,  3. 

FEIGNED  ISSUE. 
See  Costs,  4. 

FEME  COVERT. 

S^e  Arbitration,  1. 
Issuable  Plea,  1. 

On  an  application  to  discharge 
defendant  out  of  custody,  on  ti 
ground  that  she  is  a  married  woms 
the  Court  will  require  the  strictt 
negative  proof  from  her,  that  she  h 


HABEAS  CORPUS. 
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no  separate  property ;  where  it  appears 
from  the  afiidavits  on  the  other  side, 
that  there  are  reasons  for  doubting 
such  to  be  the  fact.  Fergvson  v. 
Robert  Clay  worth  and  Sarah  his  Wife, 

165 

FRAUDS,  (STATUTE  OF.) 
Sfff  Attorney  (Undertaking  op),  1. 

GAMING. 
See  Amendment,  2. 

GENERAL  ISSUE. 
See  Plea,  5,  10,  24. 

GOODS  BARGAINED  AND 
SOLD. 

See  Vendor  and  Purchaser. 

HABEAS  CORPUS. 

See  Landlord  and  Tenant. 
Prisoner,  6,  9,  11. 

1.  The  Court  refused  to  bail  a  pri- 
soner, who  was  charged  on  a  coroner's 
inquest  with  murder,  and  against 
whom  a  bill  for  the  same  crime  had 
been  found  by  the  grand  jury  ; 
although  his  trial  had  been  postponed 
in  consequence  of  the  absence  of  wit- 
nesses for  the  prosecution  ;  and  it  was 
alleged  that,  on  the  face  of  the  deposi- 
tions, as  taken  before  the  coroner,  the 
charge  of  murder  could  not  be  sus- 
tained.    Regina  v.  Richard  Andrews, 

10 

2.  A  writ  of  ca.  sa.  against  the 
defendant,  was  lodged  with  a  sheriff's 
officer,  with  instructions  to  procure  a 
warrant,  and  to  execute  the  same. 
Afterwards,  and  after  the  warrant  was 
procured,  but  before  it  was  executed, 
notice  was  given  to  the  same  officer 
by  the  plaintiff^s  attorneys,  that  they 
withdrew  the  writ,  and  requested  him 
not  to  execute  the  same ;  but  it  did 


not  appear  that  the  writ  itself  was  ever 
taken  out  of  the  sheriff's  office.  The 
defendant  was  afterwards  in  the  cus- 
tody of  the  same  officer  at  the  suit  of 
a  third  party  :  Held,  on  motion  to  set 
aside  a  writ  of  habeas  corpus  ad  satis- 
faciendum, at  the  suit  of  the  plaintiff, 
and  to  discharge  the  defendant  out  of 
custody  as  to  the  present  suit,  that  the 
writ  of  habeas  corpus,  &c.,  was  regu- 
lar, and  that  the  defendant  could  not 
insist  that  he  was  ever  in  custody 
under  the  first  writ. 

Qutere,  whether  notice  to  a  sheriff**s 
officer  not  to  execute  a  writ,  is  notice 
to  the  sheriff.  Howard  v.  Cauty,  115 

3.  On  return  to  a  writ  of  habeas 
corpus,  it  appeared  that  the  prisoner 
was  detained  by  virtue  of  a  warrant, 
purporting  to  be  issued  by  a  Court  of 
quarter  sessions  in  Ireland,  and  which 
was  duly  backed  by  the  indorsement 
of  a  metropolitan  police  magistrate, 
under  44  Geo.  3,  c.  92,  s.  3.  It 
stated  that  the  prisoner  *'  stood  in- 
dicted in  the  peace  office  of  the  county 
of  Tipperary,"  for  "  a  rescue,"  and  for 
"  a  riot,"  and  directed  **  the  police  of 
the  county  of  Tipperary"  to  apprehend 
him,  "  and  him,  so  apprehended,  in 
safe  custody  to  keep,  so  that  they 
might  have  his  body  before  her  Ma- 
jesty's justices  of  the  peace  atthe  next 
sessions  at,*'  &c. 

Held,  that  the  warrant  was  bad  for 
not  shewing  any  jurisdiction,  the  term 
"  peace-office*'  not  being  one  to  which 
the  Court  could  attach  a  certain  and 
definite  meaning. 

Held  also,  that  the  warrant  was  bad 
for  directing  the  police  to  keep  the 
party  in  custody  till  the  next  sessions. 

Semhle,  that  such  a  warrant  should 
state  that  the  party  has  not  appeared 
and  pleaded,  or  put  in  bail. 

Semble  also,  that  the  Court  would 
take  judicial  notice  that  *'  a  riot**  was 
an  offence  against  the  laws  of  Ireland. 

But  qwcre,  if  so  of  a  '^rescue?*' 
Regina  v.  NesbUt,  529 


1024     INDORSEMENT,  &c. 


INSPECTION  OF  DOCUMENTS 


HIGHWAY. 

See  Certiorari,  6,  7>  8. 
Declaration,  3. 

HUSBAND  AND  WIFE. 
See  Fleas  (Several,)  1. 

ILLEGALITY. 

See  Consideration. 

INCREASE,  (AFFIDAVIT  OF.) 
See  Taxation,  3,  14. 

INFANT. 
See  Arbitration,  1 . 

INDICTMENT. 

See  Certiorari,  4. 

Criminal  Information. 

The  Court  refused  to  quash  an 
indictment  for  conspiracy,  which  had 
been  removed  into  this  Court,  on  the 
ground  that  the  offence  was  alleged  to 
have  been  committed  "  at  Gray's  Inn, 
in  the  county  of  Middlesex."  Regina 
V.  Gomperia  and  Others,  1001 

INDORSEMENT,  (ON  PRO- 
CESS.) 

See  Writ  of  Trial,  7,  8. 

1.  A  qui  tam  action  of  debt  for 
penalties  under  the  6  &  7  Wm.  4, 
c.  66,  is  not  within  the  Reg.  Gen., 
H.  T.,  2  Wm.  4,  r.  II. ;  so  as  to 
require  an  indorsement  of  the  amount 
of  the  debt,  on  the  writ  of  summons 
and  copy  thereof. 

Qu€tre,  where  the  alleged  irregu- 
larity is  the  want  of  an  indorsement, 
under  the  Reg.  Gen.,  H.  T.,  2  Wm.  4, 
r.  II.»  if  the  motion  should  be  to  set 
aside  the  copy  of  the  writ  and  service. 
Hobbs  V.  Young,  474 

2.  Where  a  sum  of  money,  less  than 
the  amount  of  the  debt  and  costs 


indorsed  on  a  writ  of  summons,  h^ 
been  paid  and  accepted  within  foo 
days  of  the  service,  the  defendant  i 
not  entitled  to  have  the  costs  taxe 
under  the  rules  of  H.  T.,  2  Wm.  4 
r.  11.  and  M.  T.,  3  Wm.  4,  r.  5 
unless  it  distinctly  appear  that  th 
deduction  was  from  the  debt,  and  no 
from  the  costs  ;  or  that  it  was  acknow 
ledged  on  the  part  of  the  plaintiff  tha 
there  was  a  mistake  in  the  amount  c 
the  debt  indorsed.  Young  v.  CrompUn 

55 

INFERIOR  COURT. 

See  Debt. 

INSOLVENT. 

See  Attesting  Witness. 

Evidence,  2. 

Mandamus,  3. 

Plea,  11,  17,  20,  27- 

Warrant  of  Attorney,  10, 
A  defendant  in  execution  for  tfa 
damages  and  costs  recovered  in  a 
action  of  assault  and  false  imprUm 
ment,  petitioned  the  Court  of  Bank 
ruptcy  under  the  5  &  6  Vict.  c.  114 
and  7  &  8  Vict.  c.  96.  A  commu 
sioner  made  an  order  for  his  dischargi 
In  an  action  against  the  keeper  of  Ui 
Queen's  prison  for  an  escape.  HeL 
that  whether  this  was  or  was  not 
debt  from  which  the  commissioner  hi 
power  to  discharge  the  prisoner;  tt 
gaoler  was  not  liable  for  an  escap 
inasmuch  as  he  acted  in  obedience  1 
the  order  of  a  Judge  in  a  matter  ovi 
which  he  had  jurisdiction. 

Semble,  that  a  commissioner  < 
bankruptcy  has  no  power  under  tl 
5  &6  Vict,  c  116,  and  7  &  8  Vic 
c.  96,  to  order  the  discharge  of 
person  in  custody  for  damans  rea 
vered  in  actions  of  tort.  Thomas  ^ 
Hudson,  37 

INSPECTION  OF  DOCUMENTI 

The  Court  will  not  in  general  gnu 


INTERPLEADER. 


IRREGULARITY.      1025 


an  inspection  of  documents,  unless 
they  are  set  out  in  the  declaration,  or 
the  one  party  holds  them  as  trustee  or 
agent  for  the  other. 
^  Therefore,  where  a  contract  of  mar- 
riage had  been  broken  off,  and  the 
letters  of  the  plaintiff  to  the  defendant 
had  been  returned,  the  Court  refused, 
in  an  action  for  a  breach  of  the  con- 
tract of  marriage,  to  order  an  inspec- 
tion of  two  letters  from  the  plaintiff 
which  had  been  returned  to  her,  and 
which  were  said  to  contain  a  release 
of  the  action.   OookUffy.  Puller,  661 

INTENTION. 
See  Arbitration,  6. 

INTEREST. 

To  a  declaration  in  an  action  of 
debt  on  a  promissory  note,  alleging  a 
promise  to  pay  40/.,  on  demand,  with 
lawful  interest,  and  on  counts  for 
money  lent,  and  on  an  account  stated, 
the  defendant  pleaded,  as  to  the  said 
debts,  that  the  defendant  paid,  and  the 
plaintiff  received,  150/.,  in  full  satis- 
faction of  the  said  debts,  and  of  all 
damages  sustained  by  reason  of  their 
detention  :  Held,  that  the  interest  was 
not  merely  damages,  but  was  part  of 
the  debt,  imd  recoverable  as  such  upon 
this  issue.     Hudson  v.  Fawcett,      81 

INTERIM  ORDER. 
See  Prisoner,  7,  8. 

INTERPLEADER. 

S€€  Damages* 
Release. 
Security  for  Costs,  2. 

1.  The  Interpleader  Act  does  not 
apply  to  adverse  claims  set  up  in 
respect  of  a  sum  of  money  due  upon 
a  contract  for  work  and  labour. 
Turner  and  Another,  Assigneee  of 
Edward  Gibson,  a  Bankrupt,  v.  The 
Mayor  and  CorporaUon  of  Kendal,  197 

VOL.  II. 


2.  An  interpleader  rule,  directed 
that  the  possession  money  up  to  a 
certain  date,  should  be  paid,  in  the 
first  instance,  by  the  claimant,  A.  B., 
and  finally  by  the  unsuccessful  party. 
A.  B.  afterwards  abandoned  his  claim. 
On  the  sheriff  being  ruled  by  the 
plaintiff  to  return  the  writ,  it  appeared 
by  his  return,  that  he  claimed  to 
retain  a  certain  sum  for  possession 
money,  &c.,  but  not  for  what  period 
of  time  he  claimed  it  to  be  due :  Held, 
sufficient   Reynolds  v.  Barford,   327 

3.  Upon  an  application  by  the 
sheriff,  under  the  Interpleader  Act,  a 
Judge  at  Chambers  has  no  power  to 
determine  the  rights  of  the  parties 
without  their  consent ;  and  such  con- 
sent should'  appear  on  the  face  of  the 
order. 

But  where,  upon  such  an  applica- 
tion, the  Judge  made  an  order  which 
was  not  stated  to  be  by  consent,  but 
under  which  the  parties  acted ;  it  was 
held  to  be  binding,  as  an  adjudication 
upon  a  matter  submitted  to  the  Judge. 
Harrison,  Executor,  ^c.,  v.  Wright^ 

695 

4.  Where  an  under-sheriff,  who  was 
acting  as  attorney  for  certain  creditors 
of  the  defendant,  informed  them  of  a 
writ  of  fieri  facias  at  the  suit  of  the 
plaintiff,  having  been  placed  in  his 
hands  to  execute,  by  which  means  the 
issuing  of  a  fiat  in  bankruptcy  against 
the  defendant  was  accelerated,  and  the 
plaintiff's  execution  thereby  defeated ; 
the  Court  refused  to  grant  the  sheriff 
relief  under  the  Interpleader  Act 
Cox  V.  Balne,  718 

INQUISITION. 
See  Certiorari,  1. 

IRREGULARITY. 

See  Estoppel,  3. 
Replication,  7. 

1.  Judgment  having  been  entered 
up  for  the  defendanU*  cosU,  against 

U  U  D  D.  &  L. 
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JUDGE,  (AUTHORITY  OF). 


husband  and  wife,  in  an  action  for  a 
libel  against  the  wife,  in  which  the 
verdict  had  passed  for  the  defendauU, 
a  ca,  sa.  issued  against  the  husband 
alone,  and  afterwards  a  second  writ 
of  ca.  sa.  against  both  the  plaintifis. 
The  husband  having  been  taken  in 
execution  under  the  first  writ,  after 
the  second  had  issued,  was  discharged 
therefrom  by  an  order  of  the  Insolvent 
Court,  and  the  ¥rife  was  subsequently 
arrested  under  the  second  writ,  but 
discharged  out  of  custody  by  a  Judge's 
order.  The  Court  refused  on  motion, 
to  set  aside  the  second  writ,  on  the 
ground  that  it  had  been  improperly 
issued.  Newton  et  ux.  v.  Rowe  and 
Another,  80 

2.  Where  a  defendant  upon  being 
arrested  in  1845,  upon  a  writ  of  capias 
issued  under  the  I  &  2  Vict.  c.  110, 
a.  3,  was  served  with  a  copy  of  a  writ 
of  summons,  tested  in  1840,  and  di- 
rected to  the  defendant  in  another 
county  than  that  in  which  the  arrest 
took  place ;  and  also  with  a  copy  of 
the  writ  of  capias,  which  was  without 

date,  and    directed    **  To    the   

greeting."  Held,  that  the  defendant 
was  entitled  to  be  discharged  out  of 
custody  ;  and  that  he  need  not  make 
it  a  part  of  the  rule  that  the  writs  or 
the  copies  of  the  writs  should  be  set 
aside. 

It  is  not  necessary  in  a  rule  nisi  to 
set  aside  proceedings  for  irregularity, 
to  specify  the  grounds  of  irregularity 
on  which  the  party  relies.  Rennit  v. 
Bruce,  946 

ISSUE. 
See  Writ  of  Trial,  3. 

ISSUABLE  PLEA. 

1  •  I^  an  action  for  work  and  labour, 
a  plea  of  the  defendant's  coverture, 
at  the  time  of  the  contract,  is  an 
issuable  plea.     Birch  v.  Leoke,       88 

2.  Where  a  defendant,  under  terms 
of  pleading  issuably,   pleads  a  non 


issuable  plea,  the  plaintiff  may  sign 
judgment,  notwithstanding  the  plea 
baa  been  objected  to,  and  allowed  by 
a  Judge  at  Chambers.  Capner  and 
Other$  V.  Mineher^  Quest,  and  Others, 

694 

8.  The  declaration  stated  a  promise 
to  marry  on  request,  and  averred  a 
request,  with  a  breach,  that  the  de- 
fendant did  not  marry  when  so  re- 
quested, and  that  he  married  another 
person.  The  defendant,  amongst 
other  pleas,  traversed  the  request  : 
Held,  an  issuable  plea.  Short  v. 
Stone,  792 

4.  In  an  action  by  indorsee  against 
acceptors  of  a  bill  of  exchange,  the 
defendants,  who  were  under  terms  to 
plead  issuably,  pleaded  (amongst 
others)  the  following  pleas.  That 
after  acceptance,  and  bcdTore  indorse- 
ment, the  drawer  waived  the  accept- 
ance, and  discharged  the  defendants 
from  payment  thereof,  of  which  the 
plaintiff  had  notice. 

That  after  the  bill  was  accepted  and 
delivered  to  the  drawer,  he  indorsed 
it  to  one  of  the  acceptors  for  con- 
sideration, and  that  such  acceptor 
afterwards  delivered  it  to  the  plaintiff, 
who  had  notice  of  the  facts. 

Held,  that  the  above  were  issuable 
pleas.  Steele  v.  Harmer,  Benham  and 
Layton,  861 

JOINT  CONTRACTOR. 
See  Plea,  lo, 

JOURNEYS  (ACCOUNTS). 
See  Writ  op  Right,  I . 

JUDGE. 
See  Affidavit,  2,  3. 

JUDGE,  (AUTHORITY  OF). 

See  Insolvent. 
Sbsrivf. 


JUDGMENT,  (NONSUIT). 

JUDGE,  (CERTIFICATE  OF). 
See  Certificate  of  Judge. 

JUDGE,  (DISCRETION  OF). 
See  Several  Defendants. 

JUDGE,  (LIABILITY  OF). 

See  Insolvent. 
Sheriff. 

JUDGE.  (ORDER  OF). 
See  Amendment,  3. 

Where  an  arrangement  is  made  by 
consent  of  the  parties  to  a  suit,  and 
in  order  to  carry  into  effect  their 
intentions,  some  act  remains  to  be 
done  under  the  authority  of  the  Court, 
the  Court  has  power,  notwithstand- 
ing such  previous  consent,  to  see  that 
such  act  is  proper  and  allowable. 

Therefore,  where  a  cause  stood  for 
trial  on  the  7  th  of  December,  and  on 
the  6th,  the  defendant  consented  to  a 
Judge's  order  for  payment  of  debt  and 
costs  on  the  14th:  but  before  that 
time  he  discovered  fresh  evidence  : 
Heldt  that  the  Court  might  set  aside 
the  order,  and  let  the  defendant  in  to 
try  the  cause.     Wade  v.  Simeon,  658 

JUDGMENT. 

See  Debt. 

Warrant  of  Attorney,  6. 

JUDGMENT  NON  OBSTANTE 
VEREDICTO, 

See  Costs,  5. 

Replication,  4. 

JUDGMENT.  (AS  IN  CASE 
OF  A  NONSUIT). 

1.  An  affidavit  in  support  of  a  rule 
for  judgment  as  in  case  of  a  non- 
suit, need  not  state  whether  the  cause 
is  a  town  or  country  cause ;  if  it 
appear  that  issue  were  joined  at  such 
a    period,   that  in   neither  case  the 
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motion  would  be  premature.     Anslow 
V.  Cooper,  449 

2.  Where  there  are  several  defend- 
ants, appearing  by  separate  attorneys, 
they  may  each  move  for  judgment  as 
in  case  of  a  nonsuit.  Rhodes  and 
Another,  Assignees,  ^c,  v.  Thomas 
and  Others,  558 

3.  The  plaintiff  having  given,  on 
the  8th  of  May,  a  peremptory  under- 
taking to  try  at  the  sittings  after 
Trinity  Term,  entered  the  cause  for 
trial  on  the  evening  of  the  11th  of 
June,  the  last  day  allowed  for  so 
doing.  The  cause  was  consequently 
made  a  remanet.  The  plaintiff  did 
not  apply  in  the  following  Term  to 
enlarge  his  peremptory  undertaking, 
and  the  defendant  obtained  judgment 
as  in  case  of  a  nonsuit  The  Court 
discharged  a  rule  nisi  for  setting  aside 
the  judgment.     Petrie  v.  CuUen,  604 

4.  Where  a  cause  was  set  down  for 
trial  at  the  sittings  in  Easter  Term, 
and  by  consent  made  a  remanet  to  the 
sittings  after  Trinity  Term,  when  the 
plaintiff  withdrew  the  record  ;  it  was 
held  that  the  defendant  might  move 
for  judgment  as  in  case  of  a  nonsuit. 
Aflntyre  v.  Sewers,  896 

JUDICIAL  NOTICE. 

See  Habeas  Corpus,  8. 

A  writ  of  summons  commanded 
the  defendant  to  enter  an  appearance 
"  at  the  suit  of  Henry  Walker  &  Co. ;" 
and  that  in  default,  &c.,  "  the  said 
Henry  AValker  &  Co.  may  cause  an 
appearance  to  be  entered  for  you." 
It  was  indorsed  **  the  plaintiff  claims," 
&c. :  Held,  that  the  writ  was  regular, 
as  the  Court  could  not  judicially  take 
cognizance  that  "  W^alker  &  Co."  was 
not  the  name  which  the  plaintiff  bore. 
fValker  ^  Co.  v.  ParkinSy  982 

JURAT. 

See  Affidavit,  2,  3. 
Certiorari,  2. 
Taxation,  8. 
u  u  u  2 


1028 


LACHES. 


LACHES. 
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The  jurat  of  an  affidavit,  which 
stated  the  affidavit  to  have  been  sworn 
at  the  Judge's  Chambers  in  the  county 
of  Middlesex,  was  held  sufficient  by 
the  Court    Hemtworth  v.  Brians  844 

JURORS. 

Where  a  rule  for  a  new  trial  is 
drawn  up  on  reading  affidavits  im- 
puting personal  misconduct  and  par- 
tiality to  some  of  the  jurymen,  affi- 
davits of  such  jurymen  denying  and 
explaining  the  conduct  attributed  to 
them,  may  be  read  on  shewing  cause 
against  the  rule.  Standewick  v.  Hop- 
kins,  502 

JURY. 

See  Affidavits,  (Using).  2. 
Indictment. 

JUSTIFICATION. 
See  Costs,  3. 

LACHES. 

See  Taxation,  10. 

Warrant  of  Attorney,  8,  4. 

1.  Where  a  notice  to  plead  omitted 
to  state  in  how  many  days  the  de- 
fendant was  to  plead,  and  the  plaintiff 
signed  judgment  for  want  of  a  plea ; 
the  Court  refused  to  set  aside  the 
judgment  for  irregularity,  the  defend- 
ant hanng  allowed  eighteen  days  to 
elapse  between  the  service  of  the 
notice,  and  the  date  of  his  application 
to  the  Court.    Ramm  v.  Duncomb,  88 

2.  A  writ  of  trial  was  tested  on  the 
14th  of  February,  returnable  the  16th 
of  January  next.  Notice  of  trial  was 
given  for  the  16th  of  February,  on 
which  day  the  cause  was  made  a 
remanct.  The  plaintiff  then  resealed 
the  writ  of  trial,  and  inserted  the  21st 
of  February,  as  the  return  day.  The 
cause  on  that  da}  was  called  on,  and 
a  verdict  taken  for  the  plaintiff;  the 
defendant  retiring  from  the  Court,  and 


refusing  to  take  any  part 
ceedings.  The  iasue  delii 
plaintiff  did  not  correspoi 
writ  of  trial,  either  in  the 
teste  or  return  :  Held^  tha 
alteration  and  variances  v 
irregularities,  and  that  th( 
was  bound  to  come  prompt 
to  take  advantage  of  then 
V.  Siannaway, 

3.  An  irregular  execut 
the  defendant  was  levied 
of  March.  The  sale  took  ] 
7th  of  March,  and  thirtec 
days.  On  the  14th  of  Man 
in  bankruptcy  was  struck 
defendant,  and  notice  thei 
an  act  of  bankruptcy  com 
given  the  same  day,  by  t 
of  the  petitioning  credit' 
plaintiffs,  and  to  the  sheri: 
15th  of  March,  a  fiat  issi 
the  defendant,  under  whi 
adjudged  bankrupt,  and 
were  appointed  on  the  12i 
On  the  1 3th  of  April,  th 
gave  notice  to  the  sheriff 
claimed  the  proceeds  of  th< 
on  the  25th,  a  rule  was  c 
their  behalf  to  set  aside  th 
and  execution  for  irreguU 
judgment  roll  was  not  car 
the  19th  of  April  :  HeU 
motion  was  not  too  late. 
Another  v.  Hodson^ 

4.  In  an   action   upon 
party,    the    declaration    c 
special  and  an  indebitatui 
both  of  which  the  evidence 
applied.     After  verdict  foi 
tiffs,  the  Judge  who  tried 
directed  that  the   verdict 
entered   fur   the  plaintiffs 
special,  and  for  the   defei 
the    indebitatus    count, 
brought  by  the  defendant 
ment  entered  up  for  the 
the  special  count  was  revei 
Court  of  Exchequer  Chai 
15th  of  February,  1842. 
her,   1844,  the    plaintiffs 
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amend  the  postern  by  entering  up 
judgment  for  them  on  the  indebitatus 
instead  of  on  the  special  count :  Held, 
that  assuming  the  Court  to  have 
jurisdiction,  the  application  was  too 
late. 

Semblct  that  the  Court  out  of  which 
a  record  issues  has  no  power  to  amend 
the  record  ader  the  judgment  of  a 
Court  of  error.  Jachton  and  Another 
▼.  GaUoway,  839 

5.  Where  an  order  of  a  Judge  to 
set  aside  a  writ  of  summons  served 
on  the  4th  of  April,  was  made  a  rule 
of  Court  on  the  15th  of  April,  the 
first  day  of  Term,  and  on  the  same 
day  a  notice  was  served  on  the  de- 
fendant's attorney,  that  the  plaintiff 
intended  to  apply  to  the  Court  to 
rescind  the  Judge's  order,  as  soon  as 
counsel  could  be  heard,  and,  accord- 
ingly, a  rule  nisi  was  moved  for  and 
obtained  on  the  2drd  :  Held,  that  the 
application  was  sufficiently  in  time. 
fValker  ^  Co.  v.  Parkins,  982 


LANDLORD  AND  TENANT. 

See  Plba,  9,  33. 

Restitution,  (Writ  op). 

On  return  to  a  habeas  corpus,  it 
appeared  that  the  prisoner  was  in 
custody  by  virtue  of  a  warrant  of 
commitment  on  an  adjudication  of 
two  magistrates,  on  a  complaint  in 
writing,  under  the  1 1  Geo.  2,  c.  19, 
sec.  4,  for  fraudulent  removal  of  goods ; 
but  it  no  where  appeared,  on  the  face 
of  the  adjudication,  or  of  the  commit- 
ment, that  the  complaint,  in  respect 
of  which  the  magistrates  proceeded, 
was  made  in  writing  by  the  landlord, 
his  bailiff,  servant,  or  agent :  Held,  a 
fatal  defect,  and  that  the  prisoner  was 
entitled  to  be  discharged.  Regina  v. 
Fuller,  98 

LEGACY  DUTY. 
See  Arbitration,  1 . 


LEVY. 
See  PouNDAOB. 

LIBEL. 

See  Costs,  8. 
Plea,  12. 
Prisoner,  10. 

LIMITATIONS,  (STATUTE  OF). 

See  Amendment,  1. 
Plea,  29. 

On  motion  in  arrest  of  judgment : 
Held,  that  a  replication  to  a  plea  of 
the  Statute  of  Limitations,  that  the 
plaintiff  at  the  time  the  cause  of  action 
accrued,  was  in  parts  beyond  the  seas, 
and  is  and  still  resides  in  parts  be- 
yond the  seas,  is  good.  Le  Veux  v. 
Berkeley^  81 

LOTTERY. 
See  Indorsement,  (on  Process). 

LUNATIC. 

See  Distringas,  1,  4. 

Where  an  order  for  the  removal  of 
a  pauper  lunatic  to  the  county  asylum, 
under  the  9  Geo.  4,  c  40,  sec.  38, 
had  been  made  by  two  justices  of  a 
borough,  and  the  pauper  was  confined 
under  it  in  the  county  lunatic  asylum, 
an  order  of  two  justices  of  the  county 
adjudicating  upon  the  settlement  of 
such  pauper,  and  ordering  the  pay- 
ment of  expenses  under  sec.  42,  was 
held  bad.  Regina  v.  The  Justices  of 
Cornwall.  {Penryn  v.  Falmouth),  775 

MAGISTRATE. 
See  Prisoner,  1. 

MANDAMUS. 

See  Quarter  Sessions. 

1.  A  party  having  been  convicted 
before  two  justices  under  the  17  Geo. 
3,  c.  56,  sec  8,  entered  into  a  recog- 
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nizance,  and  gave  notice  of  appeal  to 
the  quarter  sessions,  under  sect.  20. 
He  aflerwards  abandoned  his  notice 
of  appeal.  At  the  sessions,  the  re- 
spondents applied  to  be  permitted  to 
enter  the  appeal ;  and  also  to  have 
their  costs  allowed  them  which  had 
been  incurred  by  the  appellant's  not 
giving  the  usual  notice  of  abandon- 
ment lequired  by  the  rules  of  the 
sessions  :  Held,  on  motion  for  a  man- 
damus, that  the  recorder  had  acted 
properly  in  refusing  both  these  appli- 
cationt. 

Semhht  that  where  a  party  had  been 
convicted  under  the  above  statute,  and 
having  entered  into  a  recognizance  to 
appeal,  had  not  been  imprisoned,  but 
afterwards  had  abandoned  his  appeal, 
the  magistrates  might  proceed  to  en- 
force the  original  conviction  against 
him.  Regina  r.  The  Recorder  of 
BolUm,  510 

2.  A  mandamus  will  not  lie  to 
compel  the  vicar,  churchwardens,  and 
parishioners  of  a  parish,  to  meet  for 
the  purpose  of  electing  an  organist  to 
the  parish  church;  although  within 
the  time  of  living  memory,  there  has 
always  been  an  organist  who  has  been 
paid  a  stipend  out  of  the  church  rates. 

At  a  vestry  meeting  convened  for 
the  purpose  of  electing  an  organist, 
it  was  unanimously  agreed  that  the 
course  pursued  on  a  former  vacancy 
should  be  followed,  namely,  that  a 
committee  of  the  vestry  should  select 
six  out  of  the  candidates,  who  should 
perform  in  the  parish  church  each  on 
a  separate  Sunday,  and  that  one  of 
those  six  should  be  elected  to  the 
office ;  but  that  no  vote  given  for  any 
other  than  one  of  the  six  candidates 
should  be  received:  Held^  that  this 
mode  of  proceeding  was  not  unreason- 
able, and  that  the  Court  would  not 
grant  a  mandamus  to  admit  to  the 
office  a  person  in  whose  favour  the 
greatest  number  of  votes  had  been 
tendered,  but  who  was  not  one  of  the 
six  candidates.     Ex  parte  Le  Creth 
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MONKY,  &c- 

3.  Where  the  Court  for  the  n^ 
of  Insolvent  Debtors,  under  the  5dtl 
sec.  of  1  &  2  Vict.  c.  110,  had  mid 
an  order  for  the  payment  of  a  certaii 
portion  of  an  insolvent's  pension  h 
his  assignees,  and  had  required  th 
commissioners  of  excise,  by  whom  i 
was  payable,  to  consent  to  such  orda 
who  had  refused  to  do  so.  This  Codi 
declined  to  grant  a  mandamus  to  thi 
commissioners  of  excise,  compellioj 
their  consent      In  re  Philip  Hevard 

75; 

MASTERS'  DISCRETION. 
See  Taxation,  4,  5. 

MESNE  PROFITS. 

Where  a  plaintiff  succeeds  in  eject 
ment,  and  the  costs  are  taxed,  b 
cannot,  in  an  action  for  mesne  profit! 
recover  more  than  such  taxed  costs 
notwithstanding  the  taxation  tool 
place  at  the  instance  of  the  defendant 
Doey.FiUiter,  18* 

MONEY  HAD  AND  RECEIVED 

See  Counts  (Joinder  of). 
Executor,  2. 
Trover. 

The  plaintiff  assigned  to  the  de 
fendants,  by  deed,  a  debt  due  to  him 
upon  trust,  first,  to  pay  the  costs  ani 
charges  of  the  trust  itself;  secondly 
to  pay  money  due  from  the  plaiatii 
to  a  Banking  Company,  not  exceed 
log  500/. ;  thirdly,  to  pay  the  surplus 
if  any,  to  the  plaintiff.  The  defend 
ants  having  received  758^  under  thi 
deed,  the  plaintiff  brought  the  pre- 
sent action  for  money  had  and  re< 
ceived  to  his  use.  There  was  nc 
proof  of  any  account  stated,  nor  of  tl» 
precise  amount  to  which  the  plaintifi 
would  be  entitle<l. 

Held,  first,  that  money  had  and 
received  would  not  lie  against  the  de- 
fendants, as  the  trust  was  still  open. 


NON-PROS. 
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Secondly,  that  the  defendants  might 
avail  themselves  of  the  defence  that 
the  contract  was  by  deed,  under  the 
general  issue. 

The  proper  form  of  action  in  such 
a  case  is  covenant  upon  the  deed ; 
per  Cresswell^  J.  Edwards  v.  Bates 
and  Another^  299 

MUTUAL  CREDIT. 
See  Plea,  24. 

NAVIGATION  LAW. 
See  Plea,  6. 

NEGOTIABLE  INSTRUMENT. 
See  Plea,  22. 

NEW  ASSIGNMENT. 
See  Replication,  2. 

NEW  TRIAL. 

See  Costs,  1. 

Writ  op  Trial,  5. 

The  Court  cannot  on  motion  grant 
a  new  trial  as  to  one  defendant,  where 
a  verdict  has  been  found  against  him, 
and  for  the  other  defendants.  Doe 
dem»  Dudgeon  and  Another  v.  Martin, 
Chapman  and  Oikerst  678 

NON  ACCEPIT. 
See  Plea,  18. 

NON-ASSUMPSIT. 
See  Arbitration,  9. 

NON-CONCESSIT. 

See  Plea,  7. 

Pleas  (several),  2. 

NON-PROS. 
See  Prison SR,  2. 


NOT  GUILTY. 
See  Plea,  15. 

NOTICE. 
See  Arbitration,  19. 

NOTICE  OF  ACTION. 

A  notice  of  action  to  a  constable 
under  the  1  &  2  Wm.  4,  c.  41,  stated 
that  the  plaintiff  would  proceed  for 
false  imprisonment  committed  by  the 
defendant ;  in  *'  imprisoning  the  }^ain- 
tiff  at  St.  Asaph,  on  the  SOth  of 
January,  on  a  charge  of  felony,  and 
taking  him  from  thence  in  custody  to 
Denbigh,  and  detaining  him  in  custody 
upon  the  chaise  for  twelve  hours  ; 
and  also  for  causing  him  to  be  taken 
before  certain  justices  at  Denbigh  on 
the  31st  of  January,  on  the  said 
charge:"  Held,  sufficient.  Jones  v. 
NicholU,  425 

NOTICE  (OF  APPEAL). 

A  notice  of  appeal  against  an  order 
of  removal  of  a  pauper  may  be  given, 
after  the  twenty-one  days  from  the 
time  of  sending  the  notice  of  charge- 
ability,  &c.,  required  by  the  4  &  5 
Wm.  4,  c.  76,  8.  79,  and  before 
an  actual  removal.  Regina  ▼.  The 
Justices  of  the  West  Riding  of  York- 
shire, {Stanley  cum  fVrenthorpe  ▼. 
Alverthorpe  with  Thomes,)  488 

NOTICE  (OF  OBJECTION  TO 
PATENT). 

See  Patent. 

NUL  TIEL  RECORD. 

Where  a  defendant  pleads  nul  tiel 
record,  no  rule  for  judgment  for  the 
plaintiff  is  necessary. 

Upon  issue  joined  on  plea  of  nul 
tiel  record,  the  declaration  stated  ge 
nerally  the  recovery  of  a  judgment ; 
but  the  record  produced  shewed  the 
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judgment  to  bftve  been  Mgned  bj 
reason  of  de&nlt  in  payment  of  a 
debt  by  instalments  as  directed  by 
a  Judge's  order :  Held,  no  Tariance. 

Semble,  that  where  the  plaintiff  de- 
clares on  a  judgment,  the  Court  will, 
at  the  instance  of  the  defendant,  stay 
proceedings  until  the  toll  is  carried  in. 
Hopkins  v.  Francis,  664 

NULLITY. 
See  Wakkakt  of  Attorkst,  6. 

ORGANIST. 
See  Mandamus,  2. 

4 

OUTI-AW. 

See  Warrant  of  Attorney,  9. 

OUTLAWRY. 

See  Sheriff  (Return  of). 

Where  in  proceedings  to  outlawry 
the  writ  of  proclamations  commanded 
the  sheriff  to  proclaim  the  defendant 
on  three  several  days,  **  according  to 
the  form  of  the  statutes  for  such  pur- 
pose made,  in  the  3 1st  year  of  the 
reign  of  Elizabeth,  late  Queen  of 
England,  and  the  Ist  and  2nd  years 
of  the  reign  of  her  Majesty  Queen 
Victoria,  one  of  such  proclamations  to 
be  made  at  or  near  the  most  usual 
church  door  of  the  parish,**  &c. ;  and 
the  sheriff  returned  that  he  had  pro- 
claimed the  defendant  "  at  the  most 
usual  door  of  the  church  of  the  parish 
of,*'  &c. :  Held,  that  the  Court  would 
not  set  aside  these  proceedings  for 
irregularity,  where  the  defendant  had 
obtained  a  previous  rule  for  the  same 
purpose,  which  had  been  discharged  ; 
although  the  objections  now  taken 
were  different :  but  would  leave  the 
defendant  to  his  writ  of  error.  StuUz 
und  Another  v.  fVyait,  560 


PATENT. 

OTSR. 

See  Srcvkitt  worn,  Cos 

PALACE  COUR' 
^ee  DscnjkXATioN, 

PAPER  BOOKS. 
See  AmoiTMXirT. 

PARTNER. 

See  Patkritt. 

In  an  action  for  work  a 
by  A.  and  B.,  who  were  p 
the  time  that  the  eanae  of 
crued,  the  defendant  pot  h 
a  letter  written  by  C,  who 
the  transaction  become  a  pa 
B.  in  the  room  of  A.,  adm 
the  plaintiffs  had  giren 
another  party:  Held  ina 
without  proof  that  C.  had 
from  B.  to  make  the  i 
Tunley  and  Hodson  ▼•  Evat 

PARTNERSHIP. 

See  Arbitration, 
Contribution. 

PARTICULARS 
See  Stat  of  Procksd 
In  an  action  for  gooda  aol 
particulars  of  demand  stated 
to  be  brought  **  to  recover  t 
d?'*!  the  balance  of  an  a 
108/.,"  (giving  no  credit 
specific  sums.)  The  defenda 
as  to  5/.,  parcel,  &c.  a  aetM 
amount :  Held,  that  it  was ; 
for  the  jury  to  say,  wl 
balance  claimed  meant  a  i 
giving  credit  for  the  5i 
Townson  v.  Jackson, 

PATENT. 
See  Plea,  7,  8,  34. 
Pleas (Sbverai 
In  an  action  for  the  infrii 


PAYMENT  (INTO  COURT). 

a  patent,  the  notices  of  objection  were, 
first ;  that  the  patentee  did  not,  by  the 
specification,  sufficiently  describe  the 
nature  of  the  invention;  secondly, 
that  he  had  not  caused  any  specifica- 
tion sufficiently  describing  the  nature 
of  the  invention  to  be  enrolled :  Held, 
that  the  last  objection  was  not  suffi- 
ciently precise.  Leaf  v.  Topham  and 
Another^  868 

PAUPER. 

See  Lunatic 

1 .  After  verdict  for  the  plaintiff,  and 
a  rule  absolute  for  a  new  trial  obtained, 
the  Court  granted  a  rule  to  admit  the 
plaintiff  to  sue  in  form&  pauperis. 
Hall  y.  Ives,  610 

2.  A  plaintiff  suing  in  fonnft  pau- 
peris, who  is  desirous  of  amending 
his  pleadings,  is  not  entitled  to  do  so 
as  a  matter  of  right,  without  payment 
of  costs.  Foster  v.  The  Governor  and 
Company  of  the  Bank  of  England^  790 

PAYMENT. 

See  Plea,  2. 

Interlocutory  judgment  for  want  of 
a  plea  having  been  set  aside  with  costs 
at  the  instance  of  one  of  two  defend- 
ants, who  appeared  separately,  in  an 
action  against  both  for  use  and  occu- 
pation ;  payment  of  the  costs  to  the 
other  defendant,  who  gave  a  receipt  in 
the  action  for  himself  and  partner,  was 
held  insufficient ;  although  there  was 
nothing  apparent  on  the  face  of  the 
order  to  shew  that  it  was  made  at  the 
instance  of  one  only  of  the  defendants. 
Showier  v.  Stoakes  and  Another^       2 

PAYMENT  (INTO  COURT). 

Trespass  for  breaking  and  entering 
plaintiff's  house,  and  assaulting  and 
beating  his  son  :  Held^  that  the  de- 
fendants might  pay  money  into  Court 
under  a  Judge's  order  by  virtue  of 
d&4  Wm.  4,0.42,  s.  21.  Newtony. 
Holford  and  Others,  554 
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PEER. 
See  Distringas,  2. 

PEACE  OFFICER. 
See  Habeas  Corpus^  8. 

PENAL  ACTION. 

An  action  under  the  1  &  2  Ph.  and 
Mary,  c.  12,  s.  2,  by  the  party  ag- 
grieved, is  not  a  penal  action  within 
the  81  Eliz.  c.  5,  s.  2,  or  21  Jac  1, 
c.  4,  8.  2,  so  as  to  require  the  venue 
to  be  local. 

The  declaration  should  state  the 
offence  to  be,  contra  formam  statuti ; 
and  it  is  not  sufficient  to  allege  fiicts 
which  would  bring  the  defendant 
within  the  statute,  and  that  "by  means 
thereof,  and  by  force  of  the  statute," 
an  action  hath  accrued  to  the  plaintiff. 
Fife  V.  Bousfield,  481 

PLEA. 

1.  Assumpsit  against  acceptor  of  a 
bill  of  exchange,  stating  an  indorse- 
ment by  S.  the  drawer,  to  one  R.,  and 
by  R.  to  the  plaintiff. 

The  defendant  pleaded,  sixthly,  in 
effect,  that  he  accepted  the  bill  in 
question  for  the  accommodation  of  S., 
the  drawer,  to  enable  him  to  deposit 
it  with  R.,  as  a  collateral  security  for 
a  debt  due  to  R.,  from  S. ;  that  R. 
took  it  on  those  terms ;  that  S.,  before 
the  bill  became  due,  paid  R.  part  of 
that  debt,  and  tendered  the  residue ; 
that  R.  refused  to  receive  the  money 
tendered,  kept  the  bill,  and  indorsed 
it  to  the  plaintiff  as  a  mere  trustee^  R. 
and  the  plaintiff  conspiring  and  col- 
luding to  cheat  the  defendant ;  Held, 
on  demurrer,  that  de  injuri&  was  a 
good  replication  to  this  plea,  and  that 
the  plea  contained  merely  matter  of 
excuse. 

The  defendant  pleaded,  seventhly, 
in  effect,  that  the  plaintiff  had  been 
twice  bankrupt,  aud  obtained  his  cer- 
tificate each  time,  but  that  his  estate 
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under  the  second  baokniptcy  had  not 
paid  155.  in  the  pound,  and  that  the 
bill  was  indorsed  to  him  after  his 
second  certificate :  Held,  good  by  the 
Court  of  Qaeen*s  Bench  on  special 
demurrer. 

Held,  bad,  by  the  Court  of  Ex- 
chequer Chamber  reversing  the  judg- 
ment  in  B.  R.,  because  it  did  not 
state  that  the  assignees  had  interfered, 
or  required  the  defendant  to  pay  the 
amount  to  them. 

The  plea  sUted,  that  plaintiff  be- 
came and  was  a  bankrupt ;  but  did 
not  state  any  act  of  bankruptcy,  on 
which  the  commission  or  fiat  was 
foanded :  Held,  sufficient,  on  special 
demurrer,  by  the  Court  of  Queen's 
Bendi.     Herbert  v.  Sayer,  49,  57, 64. 

2.  In  debt  on  an  indenture  of  de- 
mise for  \91L  5f.,  two  years  and  a 
halTs  rent,  the  defendant  pleaded  as 
to  40/.  10«.,  parcel,  &c.,  ^at  before 
the  premises  were  demised  by  the 
plaintiff  to  the  defendant,  the  plaintiff 
had  conveyed  a  moiety  thereof  to 
£•  B.,  in  fee  ;  that  the  plaintiff  was 
in  possession  of  the  said  moiety  of  the 
premises  up  to  the  time  of  the  demise ; 
that  after  the  commencement  of  the 
suit,  the  devisees  of  E.  B.  gave  notice 
to  the  defendant  of  the  conveyance  to 
their  testator,  and  demanded  payment 
of  a  just  proportion  of  the  rent  re- 
served, and  threatened  the  defendant, 
in  case  of  non-payment,  to  eject  him, 
and  put  the  law  in  force ;  that  40/.  lOs, 
was  the  sum  due  on  a  just  apportion- 
ment of  the  rent  reserved,  in  respect 
of  the  said  moiety  of  the  premises, 
and  that  if  defendant  had  not  paid  it 
to  the  devisees  of  E.  B.,  they  would 
have  ejected  him ;  wherefore  the  de- 
fendant paid  them  the  same :  Held, 
upon  demurrer,  that  the  plea  was  bad, 
as  a  plea  of  eviction,  the  demand  of 
payment  by  the  devisees  not  having 
taken  place,  till  after  the  rent  became 
due ;  and  bad  as  a  plea  of  payment, 
the  payment  not  having  been  made  to 
the  plaintiff,  nor  by  her  authority,  and 


there  being  no  debt  d 
plaintiff  to  the  devisee 
nor  any  incambranoe  uj 
which  the  defendant  w 
dischaige.  Boodle  ▼•  Ct 
8.  In  detinue  on  a  e 
ment,  a  plea  traversing 
is  bad  on  demurrer.  I 
Harrison, 

4.  To  assumpsit  for  bi 
tract  in  not  returning 
missory  notes,  the  defen 
that  after  breach,  he  del 
plaintiff  at  his  request,  a 
on  account  of  the  said  n 
the  promise  and  damage 
thereof;"  anoi:derin  wri 
to  B.,  in  whose  hands  the 
whereby  the  defendant  i 
to  deliver  to  plaintiff  the 
that  plaintiff  took  the  ord 
on  account  of  the  notes, 
promise  and  damages  ;" 
always  ready  to  deliver 
plaintiff  upon  the  order 
sented  to  him,  but  that 
not  present  the  same  with 
able  time,  but  kept  the  oi 
making  any  application  t 
notes,  until  Uie  same  wc 
any  default  of  the  defenc 
ously  stolen  firom  the  posse 
Held,  on  special  demurrer 
of  accord  and  satisfaction. 
Owen, 

5.  In  an  action  on  a  p 
suranee,  the  declaration  i 
the  policy  was  made  by 
as  the  plaintiff's  agents, 
account,  and  for  his  benefi 
J.  &  Co.  received  the  or 
effected  the  policy  as  su 
Held,  on  special  demurrer, 
traversing  this  averment 
amounting  to  the  general  h 
mond  V.  Smith  and  Anothe 

6.  The  defendanU  ph 
the  master  of  the  vessel 
that  policy  was  effecte< 
entered  into  an  agreemeni 
with  the  seamen,  pursuant 
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5  &  6  Wm.  4,  c.  19,  s.  2,  wherefore 
the  voyage  was  illegal :  Held^  on 
general  demurrer,  that  the  plea  was 
ill,  as  the  non-compliance  with  the 
statute  by  the  master,  did  not  make 
the  voyage  itself  illegal,  or  the  vessel 
unseaworthy.  Redmond  v.  Smith  and 
Another,  280 

7.  A  declaration  in  an  action  for 
the  infringement  of  a  patent,  made 
profert  of  the  letters  patent,  not  set- 
ting them  out  verbatim.  The  de- 
fendant, being  under  terms  to  plead 
issuably,  pleaded  non  concessit:  Held, 
on  motion,  that  the  plea  was  issuable. 

SemhU,  that  the  plea  of  non 
concessit,  under  such  circumstances, 
would  be  good  on  demurrer.  BedelU 
and  Another  v.  Massey,  322 

8.  The  defendant  also  pleaded  that 
the  plaintiffs  had  represented  to  the 
Queen,  that  their  invention  was  an 
improvement ;  that  the  letters  patent 
were  granted  on  such  representation  ; 
that  such  representation  was  untrue, 
and  that  the  Queen  was  deceived ; 
and  that  the  invention  was  not  an  im- 
provement ;  Held,  that  this  plea  was 
not  the  same  as  a  plea  that  the  inven- 
tion was  of  no  use  to  the  public :  Held, 
also,  that  such  a  plea  was  sufficiently 
described  in  the  abstract  of  pleas,  as 
a  plea  that  the  invention  was  no  im- 
provement. Ih. 

9.  To  trespass  de  bonis  asportatis, 
the  defendant  pleaded^  that  before  the 
said  time  when,  &c.,  to  wit,  on  the 
25th  of  June,  1848,  the  defendant 
being  seised  of  a  messuage,  demised 
the  same  to  R.  for  a  certain  term,  to 
wit,  a  term  of  three  yean,  commencing 
from  the  24  th  of  June  in  that  year, 
at  a  certain  yearly  rent ;  that  before 
the  said  time  when,  &c.,  and  during 
the  said  demise,  and  the  term  thereof 
granted,  to  wit,  on  the  25th  of  De- 
cember, 1843,  a  certain  sum  of  the 
rent  aforesaid  for  a  certain  term,  to 
wit,  a  quarter  of  a  year  of  the  said 
tenancy,  ending  on  the  day  and  year 
last  aforesaid,  became  due,  and  at 
the  said  time,  when,  &c.  remuned  in 


arrear ;  whereupon  the  defendant,  at 
the  said  time  when,  &c.,  entered  and 
distrained  for  the  said  arrears  of  rent : 
Held,  on  special  demurrer,  that  the 
plea  was  bad,  for  not  specifically 
stating  that  the  tenancy  existed  at 
the  time  of  the  distress. 

Qtuere,  if  the  demise  were  well 
stated  ?     Drew  v.  Avery  and  Another^ 

371 

10.  To  debt  for  goods  sold,  &c., 
the  defendant  pleaded,  in  bar,  that 
the  goods  were  sold  to  him  jointly 
with  one  S.,  and  not  to  the  defendant 
alone,  and  were  to  be  paid  for  by  the 
defendant  and  S.,  and  not  by  the 
defendant  alone ;  that  the  pLuntiff 
sued  S.  for  the  same  debt,  and  re- 
covered judgment ;  concluding  with  a 
verification :  Held,  on  special  demur- 
rer, that  a  judgment  recovered  against 
one  of  two  joint  contractors  is  a  good 
bar  to  an  action  against  the  other, 
though  no  execution  has  issued : 
Held  also,  that  it  suflSclently  ap- 
peared that  the  debt  was  not  joint 
and  several;  that  the  matter  was  pro- 
perly pleaded  in  bar,  and  not  in  abate- 
ment ;  that  the  plea  did  not  amount 
to  the  general  issue  ;  and  that  it  need 
not  conclude  with  prout  patet  per 
record  u m .  King  and  Another  v.  Hoare, 

382 

11.  Assumpsit;  that  in  considera- 
tion that  the  plaintiff  being  an  attorney, 
practising  in  the  Insolvent  Court, 
would  take  the  necessary  steps  to 
procure  the  defendant's  discharge  un- 
der the  Insolvent  Act,  the  defendant 
promised  to  pay  him  his  taxed  coMtt, 
Averment,  Uiat  he  did  take  the 
necessary  steps,  and  that  his  costs 
were  afterwards  "  taxed  by  the  Court 
for  the  relief  of  Insolvent  Debtors" 
at  a  certain  sum.  Breach,  non  pay- 
ment Held,  bad  on  demurrer;  for 
not  averring  a  taxation  by  a  compe- 
tent authority.  Morgan  v.  fVeit,  391 

12.  A  declaration  alleged  that  the 
defendant  published  the  following  libel- 
lous matter,  of  and  cono^ming  the 
plaintiff,  as  a  schoolmaster :  "  During 
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tiie  lait  MTen  yean  no  boys  have 
received  instructionB  at  the   school. 
The    decay    of    this    school    teems 
mainly    attributable    to   the   violent 
conduct  of  the  master.     His  treat- 
ment of  two   boys   on  two  separate 
occasions    subjected    his    modes    of 
punishment  to    investigation    before 
the  magistrates,  one  boy  having  been 
subsequently    confined    to    his    bed 
under  surgiod  advice  for  a  fortnight." 
The  defendant  pleaded  as  to  so  much 
of  the  libel  as  imputed  to  the  plaintiff, 
that  during  the  last  seven  years,  no 
boys  had  received  instructions  at  the 
school  of  the  plaintiff,  and  that  the 
plaintifi^s  conduct  as  master  of  the 
said  school  had  been  violent,  and  that 
the  plaintifi^s  treatment  of  a  boy  on 
one  occasion  subjected  his,  plaintiff's 
mode  of  punishment,  to  investigation 
before  the  magistrates ;  that  for  seven 
years,  no  boys  had  received  instruc- 
tions at  the  plaintiff's  school,  and  that 
on  divers  days  and  times  he  violently 
chastised    certain  scholars,    and,  on 
one  occasion,  so  illtreated  a  scholar, 
that  his  mode  of  punishment  was  in- 
vestigated before  a  magistrate  :  Held^ 
on  special  demurrer,  that  the  libel  was 
not  divisible ;  and  that  the  plea  was 
bad,  for  not  shewing  that  the  loss  of 
scholars  was  occasioned  by  the  plain- 
tiff's violent  conduct.  Smith  v.  Parker, 

894 
18.  A  declaration  stated  that  one 
J.  was  indebted  to  the  plaintiff  in 
17^  lls.f  and  thereupon,  in  con- 
sideration that  the  plaintiff  would, 
for  and  on  account  of  the  said  sum, 
accept  the  joint  and  several  promis- 
sory notes  of  J.  and  one  E.  for  pay- 
ment of  1 7/.  1  Is.,  six  months  after  date, 
and  would  thereby  give  time  to  J.  for 
payment  of  the  said  debt;  the  defendant 
promised  to  pay  the  sum  of  1 7/.  1  Is.,  if 
the  said  promissory  note  were  not 
duly  honoured  and  paid.  It  then 
averred  the  acceptance  of  the  note, 
and  the  non-payment  of  it  when  due, 
although  the   said   J.   and   £.   were 


afterwards  requested  • 
notice  of  the  premises 
ant;  and  alleged  for  bi 
payment  of  17/*  lis.  h 
ant.  The  plea  travers 
to  J.  and  E.  :  Held, 
that  the  plea  was  bad. 

The  giving  a  blU  **f< 
count"  of  a  debt  is,  pr 
agreement  to  forbear  e 
ment  of  the  debt,  until  t 
fVaUan  v.  MaskeU^ 

14.  A  declaration 
drawer  or  indorser  of 
of  exchange  must  alleg 
was  made  in  parts  beyt 
therefore,  where  the  dec 
ted  such  allegation,  and 
pleaded  "  that  he  did  n 
said  Mand  bill:"  Hel 
demurrer,  that  the  plea 

QtMrre,  if  the  indorse 
exchange  be  estopped 
the    drawing,    or    previ 
ment  ?  Armani  v.  Castr 

15.  Case.  That  bef 
mitting  the  grievances, 
fendant  carried  on  bus 
at  a  messuage  situate, 
possessed  of  a  lease  of  t 
suage,  and  of  certain 
utensils  of  trade  therein 
that  thereupon  the  plain 
quest  of  the  defendant,  I 
Uie  defendant  to  buy  tl 
the  business,  and  the 
house  and  the  fixtures, 
the  defendant,  by  falsel; 
lently  pretending  and 
that  the  net  profits  of 
amounted  to,  &c.,  sold 
&c.  to  the  plaintiff,  anc 
then  paid  for  the  sam< 
&c. ;  whereas,  in  truth,  i 
of  the  business  amount 
less  sum,  to  wit,  &c.  Ph 
Held,  after  verdict,  th« 
pleadings  the  defendant 
the  fact  of  the  represc 
made,  as  well  as  its  ^sit 
V.  Pas/, 
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16.  The  plaintiff  declared  upon  a 
breach  of  contract  by  which  the  de- 
fendant had  agreed  to  allow  her  600^. 
a- year  for  her  maintenance  and  in- 
struction, until  he  should  require  her 
services  as  a  governess  of  his  children. 
The  defendant  pleaded  that  he  en- 
tered into  the  promise  and  agreement 
in  the  belief,  and  on  the  representation 
by  the  plaintiff,  that  she  was  an  honest 
and  nioral  person,  and  a  fit  and  proper 
person  for  the  said  situation;  that 
before  any  breach  of  the  promise,  the 
defendant  discovered  that  the  plaintiff 
had  become  and  was  an  immoral  and 
dishonest  person,  and  wholly  unfit 
and  improper  for  the  said  situation, 
and  a  person  whom  it  would  have 
been  very  improper  and  wrong  for  the 
defendant  to  employ  as  governess  of 
his  children  ;  and  that  he  therefore 
rescinded  the  contract,  and  gave  her 
notice  thereof:  Held,  upon  special 
demurrer,  that  the  plea  was  bad,  as 
being  too  general  and  uncertain. 
Burgess  v.  Beaumont,  590 

17>  In  assumpsit  for  work  and 
labour,  the  defendant  pleaded,  that 
before  action  brought,  he  duly  pre- 
sented a  petition  for  protection  from 
process  to  the  Court  of  Bankruptcy, 
under  the  stat.  5  &  6  Vict.  c.  116, 
whereupon  all  his  estate  and  effects 
vested  in  W.,  the  official  assignee; 
and  that  after  the  commencement  of 
the  suit,  the  commissioner  made  a 
final  order  for  the  protection  of  the 
person  of  the  defendant  from  all  pro- 
cess, and  for  vesting  his  estate  and 
effects  in  the  said  W.,  the  official 
assignee :  Heldy  on  special  demurrer, 
that  it  was  not  necessary  to  allege 
that  the  defendant  had  given  notice  to 
his  creditors  of  his  intention  to  present 
a  petition,  pursuant  to  stat  5  &  6 
Vict.  c.  116,  sec.  1  ^  but  that  the 
plea  ought  to  shew  that  the  final 
order  was  a  final  order  for  'distri- 
bution," as  well  as  for  *'  protection." 
Nichols  V.  Payne,  629 

18.  An  alteration  in  a  bill  of  ex- 


change, which  does  not  render  a  new 
stamp  necessary,  cannot  be  given  in 
evidence  under  the  plea  of  non  ac- 
cepit ;  but  the  fbci  must  be  specially 
pleaded.     Parry  v.  Nicholson,      640 

19.  To  assumpsit  by  indorsee 
against  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded  that  she  deli- 
vered the  bill  to  C.  for  a  special  pur- 
pose, and  that  C,  in  violation  of  good 
faith,  and  contrary  to  the  said  special 
purpose,  delivered  the  bill  to  the 
plaintiff;  that  the  plaintiff,  at  the 
time  of  the  delivery,  had  notice  of  the 
premises ;  and  that  there  was  no  con- 
sideration for  the  indorsement  to  the 
plaintiff:  Held  bad,  for  duplicity. 
Leafy.Robson,  646 

20.  A  plea  of  the  defendant's  dis- 
charge from  a  debt,  under  the  5  8c  6 
Vict,  c  1 16,  must  either  follow  strictly 
the  words  of  the  10th  section,  or  set 
out  the  proceedings  at  length,        lb. 

21.  To  detinue  for  title  deeds,  the 
defendant  pleaded  a  devise  of  certain 
messuages  to  which  the  deeds  related ; 
and  set  out  the  will  in  hsec  verba. 
On  the  face  of  it,  it  appeared  doubtful 
whether  the  messuages  in  question 
were  those  which  the  testatrix  meant 
to  devise :  Held,  on  special  demurrer, 
that  the  plea  was  bad,  for  not  setting 
out  the  will  according  to  its  legal 
effect.     Robertson  v.  Showier,       687 

22.  A  plea  of  the  delivery  of  a  bill 
of  exchange  or  promissory  note,  **  for 
and  on  account'*  of  the  debt  for  which 
the  plaintiff  sues,  must  shew,  upon 
the  face  of  it,  that  it  was  a  negotiable 
instrument,  in  which  the  plaintiff  took 
an  interest ;  and  if  it  omit  to  do  so, 
the  defect  will  not  be  cured  by  verdict. 
James  v.  fViUiams,  718 

28.  Trespass  quare  clausum  fregit. 
The  declaration  contained  two  counts, 
the  second  of  which  charged  the  tres- 
pass on  other  days  and  times,  and  on 
other  parts  of  the  closes  in  the  first 
count  mentioned.  The  defendant 
pleaded  a  right  of  way  over  the  closes 
in  the  declaration  mentioned.     The 


1038 


PLEA. 


plaintiff  trarened  the  right  of  waj, 
and  new  assigned.  To  the  new  aa- 
aignmenty  there  was  a  payment  of 
monej  into  Court,  and  acceptance  of 
it:  Held,  that  the  plea  justified  all 
the  trespasses  in  the  declaration ;  and 
that  the  defendant,  therefore,  was  not 
bound  to  proTe  two  rights  of  way. 
Wood  ▼.  Wedgwood,  809 

24*  To  an  action  by  the  assignees 
of  a  bankmpt  for  money  had  and  re- 
ceiyed  to  their  use,  as  aasignees,  the 
defendant  pleaded  as  to  \20L  &c., 
that  before  notice  of  an  act  of  bank- 
ruptcy, and  before  fiat,  he  gave  credit 
to  the  bankrupt  by  accepting  a  bill  of 
exchange  for  148^.  10«.  for  his  ac- 
commodation, which  bill  the  bankrupt 
negotiated  before  notice  of  any  act  of 
bankruptcy,  and  that  the  credit  so 
given  was  of  a  nature  extremely  likely 
to  end  in  a  debt ;  and  that  afterwards 
and  before  the  commencement  of  this 
action  the  defendant  was  obliged  to 
pay  the  amount  of  the  said  bill  to  the 
holders;  and  that  before  notice,  and 
before  fiat,  the  bankrupt  delivered  to 
the  defendant  certain  bills  of  exchange 
amounting  to  120/.,  the  sum  men- 
tioned in  the  introductory  part  of  the 
plea,  to  receive  the  amount  of  the 
same  on  behalf  of  him  the  bankrupt ; 
and  that  after  the  bankruptcy,  but 
before  the  fiat,  the  defendant  received 
the  amount  of  the  same;  and  that 
defendant  is  willing  to  set-off  and 
allow  out  of  the  sum  of  148/.  10s., 
the  damages  sustained  by  the  non* 
performance  of  defendant's  promises 
as  to  120/.,  &c. :  Held,  on  special 
demurrer,  that  the  money  received  by 
the  defendant  after  the  bankruptcy, 
was  properly  declared  for,  as  money 
received  to  the  use  of  the  assignees  ; 
that  the  plea  shewed  such  a  mutual 
credit  between  the  bankrupt  and  the 
defendant  under  the  6  Creo.  4,  c.  16, 
sec  50,  as  entitled  the  defendant  to 
plead  it  by  way  of  set-off  under  that 
section  in  an  action  by  the  assignees  ; 
that  the  plea  sufficiently   confessed 


and  avoided  the  receipt  of  the  mone} 
to  the  use  of  the  plaintiffs  as  assignees ; 
and  that  it  did  not  amount  to  a  dr- 
euitous  plea  of  the  general  issue. 
ThomoM  BiUlestom  and  John  Dillon, 
Juignees  ^  Willum  TimmU,  a  Bank- 
mpt, V.  John  Tiamis,  817 

25.  To  trover  for  certain  goods,  the 
defendant  pleaded  that  D.,  A«,  &  Co. 
were  the  fectors  and  agents  of  the 
plaintifBi,  and  as  sudi  ieudon  and 
agents  had  a  lien  on  the  goods  ;  that 
the  plaintiffs  consigned  them  to  D., 
A.,  &  Co.  as  such  factors  and  agents ; 
that  they  were  intrusted  as  such  fac- 
tors and  agents,  with  the  dock  war- 
rants for  the  delivery  of  the  goods ; 
that  being  so  intrusted  with  the  dock 
warrants,  they  pledged  the  goods  to 
the  defendant;  and  that  being  so 
intrusted  with  the  dodL  warrants,  they 
delivered  them  to  the  defendant  upon 
such  pledge ;  and  that  the  defendant 
had  not  notice  at  the  time  of  the 
pledge,  that  the  said  D.,  A.,  &  Co. 
were  not  the  bona  fide  proprietors  of 
the  goods.  The  plaintiffs  replied  that 
D.,  A.,  &  Co.  were  not  intrusted  with 
the  warrants  modo  et  forma:  Held, 
on  demurrer  to  the  replication,  that 
the  plea  did  not  sufficiently  show  a 
pledge  by  delivery  of  the  goods ;  but 
only  a  symbolical  pledge  by  delivery 
of  the  warrants :  and,  therefore,  con- 
tained no  sufficient  answer  to  the 
declaration.  Bonzi  and  Another  v. 
Stewart,  836 

26.  To  an  action  on  a  promissory 
note,  the  defendant  pleaded  that  he 
made  the  note  through,  and  by  means 
of  the  finnd,  covin,  and  misrepresen- 
tation of  the  plaintiff.  Replication, 
that  defendant  did  not  make  the  note 
throng  the  fraud,  covin,  and  misre- 
presentation of  the  plaintiff:  Held 
bad  on  special  demurrer.  SenMe^ 
that  the  plea  was  bad,  lor  not  stating 
the  circumstances  of  the  fraud  or  mis« 
representation.     Robson  v.  Luscombe, 

85S 

27.  To  an  action  on  a  promissor] 
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note,  the  defendant  pleaded,  that  after 
the  5  &  6  Vict  c.  116,  came  into 
operation,  and  before  the  7  &  8  Vict, 
c.  96,  a  petition  for  protection  from 
process  was  by  him  duly  presented^ 
and  a  final  order  for  protection  and 
distribution  made  by  a  commissioner 
duly  authorized ;  and  that  the  debts 
in  the  declaration  were  contracted 
before  the  filing  of  the  petition:  Held 
bad,  on  special  demurrer.  Fisher  y. 
Gibbon,  869 

28.  In  an  action  against  an  execu- 
tor on  a  check  drawn  by  his  testator, 
the  defendant  may  plead  non  assump- 
sit. RollestoH  y.  Dixon,  Executor  of 
Dixon,  892 

29.  A  declaration  on  a  promissory 
note  payable  more  than  six  years  ago, 
averred  part  payment  within  tiz 
years.  A  plea  traversing  such  aver- 
ment was  held  bad  on  special  demur- 
rer. Hodkins  v.  Cook,  Executrix  oj 
A.  Cook,  894 

30.  Assumpsit  by  a  domestic  ser- 
vant for  discharging  her  without  a 
month's  notice  or  a  month's  wages. 
Plea,  that  the  plaintiff  requested  the 
defendant  to  give  her  leave  to  absent 
herself  from  his  dwelling-house  during 
the  night ;  that  the  defendant  refused 
such  leave,  and  the  plaintiff,  against 
his  will,  absented  herself.  Replica- 
tion, that  the  mother  of  the  plaintiff 
was  seized  with  sudden  and  violent 
sickness,  and  believing  herself  in 
imminent  peril  of  death,  had  requested 
the  plaintiff  to  visit  her ;  whereupon 
the  plaintiff  requested  the  defendant 
to  allow  her  to  absent  herself  from  his 
dwelling-house  until  the  following 
day,  for  the  purpose  of  enabling  her 
to  visit  her  mother  in  her  said  sick- 
ness ;  and  because  the  defendant, 
without  any  reasonable  cause,  refused 
such  assent,  the  plaintiff,  for  the  pur- 
pose of  visiting  her  mother,  left  the 
dwelling-house  of  the  defendant,  as  in 
the  plea  mentioned  :  Held,  on  special 
demurrer,  that  the  plea  was  good,  and 


the  replication  bad.  Turner  v.  Mason, 

898 

31.  To  trover  for  twenty  tons  of 
hay,  &c.,  the  defendant  pleaded  that 
one  B.  was  possessed  of  Uiree  undivi- 
ded fourth  parts  in  the  said  goods, 
and  being  so  possessed,  deliver^  the 
same  to  R.,  to  be  by  him  kept  for  B. : 
that  R.  delivered  the  goods  to  the 
plaintiff;  whereupon  the  defimdant* 
as  servant  of  B.,  and  by  his  command, 
seized  and  took  the  said  goods. 

Replication,  so  far  as  tibe  plea  relates 
to  seven  tons  of  hay,  &c.,  portion  of 
the  goods  in  the  declaration  mentioned 
the  plaintiff,  admitting  that  the  de- 
fendant, as  the  servant  of  B.,  con- 
verted the  said  last  mentioned  goods  as 
in  the  plea  alleged  ;  yet  saith  that  B. 
was  not  possessed  of  three  undivided 
fourth  parts  in  the  said  last  mentioned 
goods,  modo  et  fonn^  &c. 

Riqplicationy  to  ftr  as  the  plea  relates 
to  seven  tons  of  hay,  &c.»  dUier  j^ortion 
of  the  goods  in  the  declaration  men- 
turned,  the  plaintiff,  admitting  that  B. 
was  possessed  of  three  undivided  fourth 
parts  in  the  goods  and  chattels  last 
aforesaid;  yet  saith  that  defendant, 
of  his  own  wrong,  &c.,  converted  the 
said  last  mentioned  goods.  On  special 
demurrer  to  the  replications:  Held, 
first,  that  the  plea  was  good:  secondly, 
that  the  replications  were  bad,  inas- 
much as  the  words  "  last  mentioned 
goods"  referred  tQ  all  the  goods  in  the 
declaration.     Aston  v.  Brevitt,      908 

32.  To  trespass  for  breaking  and  en- 
tering the  plaintiff*s  dwelling-house, 
and  removing  his  goods  ;  the  defend- 
ants pleaded,  that  after  the  1  &  2  Vict, 
c.  74,  C,  as  agent  of  M.  made  his  com- 
plaint in  writing  before  justices  acting 
for  the  district  of  R.  wherein  the  pre- 
mises thereinafter  mentioned  were 
situate,  and  stateid,  that  M.  let  to  the 
plaintiff  a  tenement  from  year  to  year, 
under  the  rent  of  4s.,  that  the  tenancy 
was  determined  by  notice  to  quit,  and 
that  C,  as  such  agent,  served  on  the 
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plaintiff  a  notice  of  his  intention  to 
recover  possession  of  the  said  tene* 
mentt  a  duplicate  of  which  notice  was 
served  on  the  wife  of  the  plaintiff  on 
the  premises,  and  read  over  and  ex- 
plained to  her.  The  plea  then  set  out 
the  notice*  and  alleged  that  the  justices 
doly  issued  their  warrant,  directed  to 
the  defendants  and  all  other  constahles 
and  peace  officers  acting  for  the  several 
parishes  within  the  hundred  of  R..  and 
thereby  authorized  and  commanded 
the  defendants,  and  said  other  consta- 
bles and  peace  officers,  to  enter  on  the 
said  tenement,  and  deliver  possession 
thereof  to  C.  as  such  agent.  The  plea 
then  proceeded  to  justify  the  breaking 
and  entering  the  premises,  and  remov- 
ing the  goods  by  virtue  of  the  said  war- 
rant :  Heldt  that  the  plea  was  bad,  and 
that  the  defendants  who  acted  in  obedi- 
ence to  the  warrant  iMfBt  not  ffotected 
by  the  24  Geo.  ViQ^4.  Jmm  v. 
Chapmam  Ad  Oihm,  907 

33.  In  an  action  of  debt  for  use  and 
occupation,  the  defendant  may  shew, 
under  the  general  issue  that  J.  S.  had 
recovered  a  judgment  in  ejectment  for 
the  premises,  and  that  to  avoid  being 
turned  out  of  possession,  he  had  at- 
torned and  paid  the  rent  subsequently 
accruing  due  to  J.  S. :  but  he  cannot, 
with  respect  to  the  rent  previously 
due,  set  up  as  a  defence  under  this 
plea,  that  he  has  paid  it  Cir  J.  S.  NeW' 
port  V.  Hardy,        ^  921 

84.  In  an  action  for  the  infringer 
ment  of  a  patent,  the  declaration  al- 
leged that  the  patentee,  within  six 
months  of  the  date  of  the  letters  patent 
in  pursuance  of  the  proviso  within  the 
said  letters  patent  contained,  did,  by 
an  instrument  in  writing,  &c,  particu- 
larly describe  and  ascertain  the  nature 
of  bis  invention,  a^d  cause  the  same 
to  be  duly  enrolled!.  The  defendant 
pleaded  that  the  patentee  "did  not 
particularly  describe  and  ascertain  the 
nature  of  the  said  alleged  invention, 
and  in  what  manner  the  same  was  to 
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be  performed,  aooording  to  then 
of  the  said  letters  patent ;"  com 
with  a  verification  :  Heid^  upon 
demurrer,  that  although  it  d 
appear  on  the  fkoe  of  the  ded 
that  the  six  montha  firom  the 
the  letters  patent  had  elapse 
aveonent  in  the  declaration 
material  one  ;  and  that  the  ph 
in  substance,  the  aame  as  if 
denied  the  averment  modo  et 
and,  therefore,  ought  to  have  c 
ded  to  the  country.  Beniley  v. 
thorp  and  Another, 

PLEA  (DISTRIBUTABL 
See  A&BiT&ATiOK,  9. 

PLEAS  (SEVERAL). 
See  Pi.KA,  8. 

1.  In  trespass  for  crim.  co] 
Court  allowed  the  defendant  to 
plea,  **  that  the  plaintifi^  at  th 
of  the  trespass,  had  renounce 
comfort  and  fellowship  of  hia 
and  had  finally  separated  hims 
deed  from,  and  was  living  apar 
her.     Harvey  v.  fFatson^ 

2.  In  an  action  by  the  assig 
a  patent  for  its  infringement,  the 
dlow^  the  defendant  to  pleai 
concessit,  and  a  traverse  of  the  s 
ment,  together  with  other  pleas. 

Where  an  action  is  brought  bj^ 
of  the  Court  of  Chancery,  it 
ground  for  disallowing  pleas,  ths 
raise  issues  upon  matters  not  dis 
in  that  Court;  and  per /2o{^e,  B. 
though  in  violation  of  a  positive  i 
ment  between  the  parties.  B 
V,  Smithy 

POUNDAGE. 

A.  being  informed  that  a  v 
fi.  fe.,  was  in   the    sherifTs 
against  him,  sent  a  party  to  the 
of  the  sheriff*8  officer,  to  whoi 
warrant  had  been  delivered,  v 
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bank  post  bill,  and  some  country 
notes  to  an  amount,  sufficient,  as  he 
thought,  to  discharge  the  execution. 
On  inquiry,  however,  the  amount  not 
being  sufficient,  the  party  returned  to 
fetch  the  balance,  leaving  the  bill  and 
notes  on  the  table;  and  in  his  ab- 
sence, the  sheriff's  officer  levied  on 
the  money  so  left  in  his  hands,  and 
claimed  poundage  thereon,  which  was 
paid  under  protest :  Held,  that  this 
was  a  colourable  levy ;  that  the  sheriff 
was  not  entitled  to  poundage ;  and 
that  the  Court  would  order  him  to 
refund  the  sum  he  had  so  received. 
Brun  V.  Hutchinson,  43 

PRESUMPTION. 

See  Arbitration,  6. 
Executor,  2. 
Replication,  7. 

PRINCIPAL  AND  AGENT. 

See  Monet  had  and  Received. 
Plea,  25. 
Replication,  3. 

PRISONER. 

See  Habeas  Corpus. 
Insolvent. 
Irregularity. 
Landlord  and  Tenant. 

1.  W.  J.  was  charged  before  two 
magistrates,  for  having,  as  servant  in 
husbandry  to  T.  R.  G.,  and  whilst 
under  contract  to  serve  the  said 
T.  R.  G.,  in  the  business  of  hus- 
bandry, *'  purloined  a  quantity  of 
barley  to  give  to  the  horses  under  his 
care,  contrary  to  his  master's  express 
commands."  The  evidence,  as  stated 
in  the  conviction,  showed  it  to  have 
been  taken  out  of  the  granary  by 
night,  by  means  of  a  skeleton  key. 
The  magistrates  proceeding  under  the 
4  Geo.  4,  c.  34,  ordered  him  to  be 
imprisoned,  and  his  wages  to  be 
abated  during  the  imprisonment. 
Held,  that  the  offence  charged  was 

VOL.   II. 


not  one  over  which  they  had  jurisdic- 
tion by  virtue  of  that  act.  Ex  parte 
Jacklin,  103 

2.  A  defendant  in  custody  by  virtue 
of  a  capias  issued  by  order  of  a  Judge, 
is  not  entitled  to  be  discharged,  by 
reason  of  the  plaintiff  not  having  de- 
clared against  him  within  a  year :  but 
the  proper  course  is  to  proceed  by 
judgment  of  non  pros.  Turner  v. 
Parker,  444 

3.  A  defendant  sued  for  a  debt 
under  20/.,  consented  to  a  Judge's 
order  for  payment  of  debt  and  costs, 
and,  in  default,  the  plaintiff  to  be  at 
liberty  to  sign  judgment.  Some  in- 
stalments were  paid  ;  but  the  defend- 
ant having  afterwards  made  default, 
the  plaintiff  signed  judgment  for  the 
sum  due  and  costs  (which  exceeded 
20/.),  and  brought  an  action  on  the 
judgment :  Held,  that  the  Court  had 
no  power  to  interfere,  under  the  7  &  8 
Vict.  c.  96.      Hopkins  ▼.  Freeman, 

447 

4.  Where  an  action  of  debt  was 
brought  under  the  3  &4Wm.4,c.  15, 
s.  2,  to  recover  the  penalty  of  40^., 
for  each  of  six  several  representations 
of  a  dramatic  piece,  of  which  the 
plaintiff  was  the  author;  and  judg- 
ment was  signed  by  default  for  12/. 
debt,  and  10/.  15^.  costs ;  and  the 
defendant  was  taken  in  execution 
under  a  ca.  sa.,  indorsed  to  levy  those 
sums  :  Held,  that  he  was  entitled  to 
be  discharged,  under  the  7  &  8  Vict, 
c.  96,  s.  57  ;  and  that  the  action  was 
one  "for  the  recovery  of  a  debt," 
within  the  meaning  of  that  section. 
Fitzball  V.  Brooke,  477 

5.  Where  the  plaintiff  had  signed 
judgment  for  want  of  a  plea  against  the 
defendant,  who  was  in  custody  on  a  writ 
of  capias,  issued  under  the  1  &  2  Vict, 
c.  110,  s.  3;  HM,  that  this  was  a 
final  judgment  within  the  meaning  of 
Reg.  Gen.,  H.  T.,  2  Wm.  4,  r.  85, 
notwithstanding  that  the  plaintiff  had 
not  carrieil  in  the  roll,  or  proceeded 
to  tax  his  costs ;  and  that  the  plaintiff 
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was  therefore  bound  to  charge  the 
defendant  in  execution  within  two 
Terms  after  such  judgment.  Walker 
T.  De  Richtment^  507 

6.  It  is  not  necessary  to  wait  till 
the  rising  of  the  Court  to  move  the 
discharge  of  a  prisoner  out  of  custody, 
on  a  return  to  a  habeas  corpus,  where 
no  notice  of  any  opposition  to  the 
motion  has  been  given.  The  Court 
will  order  him  to  be  discharged  forth- 
with.    1%  re  Howard^  536 

7.  A  party  in  execution  who  has 
petitioned  and  obtained  an  interim 
order  for  protection  under  the  7  &  8 
Vict  c.  96,  may  be  afterwards  re- 
manded to  his  former  custody  by  the 
commissioner ;  although  the  case  does 
not  fall  within  the  24th  section  of 
that  act.     Ex  parte  Partington^     650 

8.  The  proviso  at  the  end  of  the 
28th  section  is  not  a  general  provision, 
that  every  one  who  1^  been  in  prison 
for  debt  for  twelve  months  shall  be 
discharged;  but  only  limits  to  that 
period,  the  imprisonment  after  the 
final  order  is  refused,  or  indefinitely 
postponed,  or  the  interim  order  is  not 
renewed,  lb, 

9.  A  prisoner  who  sues  out  a  writ 
of  habeas  corpus  ad  subjiciendum  is 
not  bound  by  the  decision  of  any  one 
Court;  but  is  entitled  to  take  the 
opinion  of  all,  as  to  the  propriety  of 
his  imprisonment,  lb, 

10.  Where  a  party  is  in  custody  of 
the  keeper  of  the  Queen's  Prison, 
under  a  judgment  of  imprisonment  on 
a  conviction  for  a  libel,  which  judg- 
ment is  afterwards  reversed  on  error ; 
the  Court  will,  on  motion,  order  him 
to  be  discharged  out  of  custody. 
Thomas  HoU  v.  The  Queen,         774 

11.  A  prisoner  in  the  custody  of 
the  keeper  of  the  Queen's  prison  on 
criminal  process,  under  a  conviction 
of  the  Court  of  Queen's  Bench, 
cannot  be  charged  in  execution  in 
a  civil  suit,  by  a  writ  of  habeas 
corpus  ad  satisfaciendum,  issuing  out 
of  this   Court,  even  since  the  pass- 


ing of  the   Stat.  5  &  6  V 
Gibb  V.  King^ 

12.  The  Court  will  no 
under  the  7  &  8  Vict,  c 
to  stay  the  proceedings  in 
upon  a  judgment  for  debt 
in  a  former  action  ;  althoug 
that  the  sum  recovered  in  t 
action  did  not  exceed  20i 
V.  Buxton^ 

PROBATE. 

See  Executor. 

PROFERT. 

To  assumpsit  against  m 
promissory  note,  defendant 
(without  profert,)  an  assig 
his  property  to  tmstees  fort 
of  creditors,  and  that  pla 
other  creditors  thereby  reh 
from  his  debts.  The  plea  the 
that  there  never  was  but 
of  the  indenture,  and  that 
did  not  belong  to  the  defeni 
he  had  no  right  to  it,  nor  b 
custody  of,  nor  any  power  ( 
over  it,  and  that  the  same  i 
fully  in  possession  of  the  trus 
refused  to  bring  it  into  Coui 
no  excuse  for  profert.  Hi 
Warden, 

PROMISSORY  NOT 
See  Evidence,  I . 

QUEEN'S  CHAPLA 
See  Arrest  (P&iyii.EOE  ] 

QUEEN'S  REMEMBRA 
See  Witness,  5. 

QUARTER  SESSIOl 

Where  the  Quarter  Sessioi 
appeal  on  a  fresh  order  of 
held  an  entry  in  their  Sessic 
of  a  former  order  of  remova 
been  quashed  on  appeal,  o 
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between  the  parties,  and  refused  to 
hear  evidence  to  shew  that  the  first 
order  had  been  quashed  by  consent, 
for  defect  of  form  and  not  on  the 
merits  ;  and  thereupon  quashed  the 
second  order;  this  Court  granted  a 
mandamus,  commanding  them  to 
enter  continuances,  and  hear  the 
appeal.  Regina  v.  Justices  «/  Flint- 
shire, 148 

QUI  TAM, 

See  Coal  Act. 

Indorsement  (on  process)i  1. 

REGULA  GENERALIS. 

1 .  '*  It  is  ordered,  that  for  the  future 
it  shall  not  be  necessary  to  have  a  war- 
rant of  attorney  to  acknowledge  satis- 
faction of  a  judgment,  or  a  Judge's  fiat 
thereon ;  but  that  it  shall  be  requisite 
only  to  produce  a  satisfaction  piece 
similar  to  that  in  use  in  the  Court 
of  Queen's  Bench  ;  except  that  in  all 
cases,  such  satisfaction  piece  shall  be 
signed  by  the  plaintiff  or  plaintiffs,  or 
their  personal  representatives,  and 
such  signature  or  signatures  shall  be 
witnessed  by  a  practising  attorney  of 
one  of  the  Courts  at  Westminster, 
exprtfssly  named  by  him  or  them,  and 
attending  at  his  or  their  request,  to 
inform  him  or  them  of  the  nature  and 
effect  of  such  satisfaction  piece  before 
the  same  is  signed;  and  which  at- 
torney shall  declare  himself,  in  the 
attestation  thereto,  to  be  the  attorney 
for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as 
such  attorney  ;  but  any  Judge  at 
Chambers  shall  have  power  to  make 
an  order  dispensing  with  such  sig- 
nature of  the  plaintiff  or  plaintiffs,  or 
their  personal  representatives,  under 
special  circumstances,  as  he  may 
think  right :  and  that  in  cases  where 
the  satisfaction  piece  is  signed  by  the 
personal  representative  of  a  deceased 
plaintiff,  he  shall  prove  his  representa- 
tive character  in  such  way  as  the 


master  may  direct."  Easter  Term^ 
7  VicU,  1 

2.  *'  Thatin  all  actions  of  assumpsit, 
debt,  or  covenant,  where  the  sum 
recovered,  or  paid  into  Court,  and 
accepted  by  the  plaintiff  in  satisfaction 
of  his  demand,  or  agreed  to  be  paid 
on  the  settlement  of  the  action,  shall 
not  exceed  20/.,  without  costs  ;  the 
costs  both  of  the  plaintiff  and  defend- 
ant, and  as  well  between  attorney  and 
client,  as  party  and  party,  except 
as  hereinafter  excepted,  shall  be  taxed 
according  to  the  reduced  scale  here- 
unto annexed. 

**  Provided  that,  in  case  of  a  trial 
before  a  Judge  in  one  of  the  superior 
Courts,  or  Judge  of  Assize,  if  the 
Judge  shall  certify  on  the  postea,  that 
the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  Judge 
of  an  inferior  Court,  the  costs  shall  be 
taxed  upon  the  usual  scale. 

**  Where,  in  like  actions,  the  sum 
indorsed  on  the  summons  shall  be 
more  than  20/.,  but  the  plaintiff  fails 
to  recover  more  than  that  sum,  and 
the  Judge  does  not  certify  as  afore- 
said ;  the  plaintiff's  costs,  as  well 
between  party  and  party,  as  also 
between  attorney  and  client,  shall  be 
taxed  as  upon  a  writ  of  trial  before  a 
Judge  of  a  Court  of  Record,  where 
attorneys  are  not  allowed  to  act  as 
advocates,  as  hereinafter  provided  for ; 
but  the  defendant's  costs,  if  any,  are 
to  be  taxed  on  the  usual  scale. 

'*  Provided  also,  that,  in  cases  tri- 
able before  the  sheriff  or  Judge  of 
an  inferior  Court,  where  the  Judge 
shall  refuse  to  make  an  order  for  such 
trial,  the  Judge  shall,  if  he  shall 
think  fit,  direct  at  the  time  of  such 
refusal,  on  what  scale  the  costs  of 
each  party  shall  be  taxed;  and,  in 
default  of  such  direction,  the  costs 
of  both  parties  shall  be  taxed  on  the 
usual  scale." 

Then  follows  a  scale  of  the  charges 
to  be  allowed. 

"  The  foregoing  charges  are  in* 
X  X  X  2 
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RELEASE. 


REPLEADER. 


tended  as  examples.  The  Masters 
will  exercise  their  discretion  in  allow- 
ing for  attendances,  having  regard  to 
the  expense  saved,  or  favour  granted 
to  the  party,  and  to  all  the  circum- 
stances of  the  case  ;  hearing  in  mind 
that  for  attendances,  the  allowances 
are  not  to  he  more  than  half  what 
are  allowed,  when  costs  are  taxed 
upon  the  usual  scale.  In  other  cases 
not  herehy  provided  for,  the  Masters 
will  conform  to  the  rate  of  charges 
hereinbefore  inserted,  or  as  near 
thereto  as  circumstances  will  allow." 
Directions  to  the  Taxing  Officers,  in 
lieu  of  the  Directions  of  Hilary  Vaca- 
tion^ 4  Wm.  4,  1 834,  so  far  as  relate 
to  the  scale  of  costs  in  cases  where  the 
sum  recovered,  ^c,  does  not  exceed 
20L,  90 

RAILWAY  COMPANY. 

See  Service  of  Writ,  4. 

READINESS  AND  WILLING- 
NESS. 

See  Declaration,  7. 

RELEASE. 

The  plaintiff  had  hrought  an  action 
against  the  defendant  for  the  rent  of 
certain  premises  to  which  he  claimed 
to  he  entitled.  The  executors  of 
T.  M.,  the  elder,  also  claimed  the 
same  premises.  An  interpleader  issue 
was  thereupon  directed,  in  which  the 
present  plaintiff  was  made  defendant, 
and  the  executors  of  T.  M.,  the  elder, 
were  plaintiffs.  The  issue  was  found 
in  favour  of  the  executors.  After- 
wards, by  an  indenture  of  lease  and 
release,  made  between  the  plaintiff 
of  the  first  part,  the  children  of  T.  M., 
the  elder,  of  the  second  part,  and  the 
executors  of  T.  M.,  the  elder,  of  the 
third  part ;  after  reciting  various  trans- 
actions, hut  not  alluding  to  the  inter- 
pleader issue,  the  parties  thereto  of 
the  second  and  third  parts  did  "acquit, 
release,  and   for  ever  discharge  the 


plaintiff,  his  heirs,  &c.,  of  and  fr 
all  costs,  charges,  and  expens 
which  they  or  either  of  them  mij 
have  incurred,  in  and  about  i 
matters  therein  particularly  mentioi 
and  referred  to,  and  also  of  and  from 
claims  and  demands,  which  they  t 
said  parties  thereto  of  the  second  a 
third  parts  could  or  might  have, 
claim  against  the  plaintiff  for  or 
reason  or  on  account  of  any  trai 
action  which  might  have  hithe: 
taken  place  between  them,  or  a 
or  either  of  them  :"  Held,  that  th< 
words  did  not  extend  to  release  1 
several  claim  for  costs  of  the  int 
pleader  issue,  which  the  executors 
T.  M.,  the  elder,  had  against  1 
plaintiff.     Major  v.  Salisbwy,       7 

REMANET. 

See  Judgment  (as  in  Cask  oi 
Nonsuit),  3,  4. 
Laches^  2. 

REPLEADER. 

To  an  action  of  indebitatus  a 
sumpsit  for  money  received  by  \ 
defendauts  for  the  use  of  the  plain ti: 
and  for  money  due  on  an  accoi 
stated,  the  defendants  pleaded  tl 
the  plaintiffs  were  co-partners 
trade  :  that  the  plaintiff  Gordon,  wi 
the  privity  of  the  other  plaintii 
employed  the  defendants  to  sell  o 
tain  personal  property  belonging 
the  plaintiffs  as  such  co-partne 
which  the  defendants  agreed  to  d 
that,  at  the  time  of  Gordon's  applyi 
to  the  defendants  to  sell,  and  al 
at  the  time  of  the  sale,  and  of  th 
making  the  advances  thereinaf 
mentioned,  they  believed  Gordon 
be  the  sole  owner  of  tlie  proper 
and  that  he  had  full  authority  to  d 
pose  of  it  as  his  own,  they  the  defei 
ants  having  no  knowledge  that  < 
other  plaintiffs  had  any  interest  in 
that  after  they  had  been  so  emplo; 
to  sell  the  property,  and  before  it  i 
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sold,  they  did,  at  the  request  of 
Gordon,  advance  to  him  the  sums 
of  money  mentioned  in  the  plea,  upon 
an  agreement  before  made  between 
them,  that  they  the  defendants  might 
reimburse  themselves  out  of  the  pro- 
ceeds of  the  property  to  be  so  sold : 
and  that  the  advances  were  made 
on  the  faith  of  such  agreement  and 
not  otherwise  :  and  that  they  did 
afterwards  sell  the  said  property  for 
Gordon,  '•  the  other  plaintiffs  at  the 
said  several  times  aforesaid  suffering 
and  permitting  the  said  Gordon  to  deal 
therewith  as  his  own  sole  property, 
without  objection  or  interference/*  The 
plea  then  justified  the  retaining  the 
money  to  reimburse  themselves  for 
such  advances  under  that  agreement. 
The  plaintiffs,  in  their  replication, 
traversed  the  allegation  in  italics. 
After  verdict  for  the  plaintiff  for  the 
full  amount :  Held,  on  motion  in 
arrest  of  judgment,  that  the  traverse 
was  an  immaterial  one,  and  that  the 
proper  course  was  not  to  arrest  the 
judgment,  but  to  award  a  repleader. 

The  rule  that  a  repleader  is  never 
awarded  in  favour  of  that  party  who 
makes  the  first  fault  in  pleading,  only 
holds  where  the  immaterial  issue  is 
found  against  the  party  who  made  the 
first  fault  in  pleading.  Gordon  and 
Others  v.  Ellis  and  Another,         308 

REPLICATION. 

See  Duplicity. 

Pr.EA,  26,  30,  31. 
Time  to  Reply. 

1.  To  a  declaration  containing  two 
counts  on  two  promissory  notes,  the 
defendant  pleaded,  "  that  the  said 
notes,  and  each  of  them,  were  and 
was  obtained  by  fraud  :"  Replication, 
"  that  the  said  notes  were  not  obtained 
by  fraud  :*'  Held,  on  special  demurrer, 
that  the  replication  was  good.  Wood 
V.  Peyton,  172 

.  2.  Trespass  for  breaking  and  en- 
teriDg  the  pUintiflTB  dweUing-house, 


and  staying  and  continuing  therein, 
for  a  long  time,  to  wit,  for  the  space 
of  four  days. 

Plea,  as  to  breaking  and  entering 
the  dwelling-house,  and  staying  there- 
in, as  in  the  declaration  mentioned, 
that  the  plaintiff  sold  to  one  of  the 
defendants  certain  goods,  and  that  the 
defendants,  in  pursuance  of  a  power 
and  authority  given  by  the  plaintiff, 
entered  the  dwelling-house  to  remove 
the  goods.  The  replication  traversed 
the  authority,  and  also  new  assigned. 

Held,  on  special  demurrer,  that  the 
replication  was  not  double.  Loweth 
v.  Smith  and  Another,  212 

3.  Trover  for  certain  bales  of  siFk. 
Plea  as  to  four  bales,  parcel,  &&,  that 
D.  A.  &  Co.,  were  the  factors  of  the 
plaintiffs,  and  were  intrusted  by  them 
with  certain  dock  warrants  for  the 
delivery  of  the  said  four  bales  of  silk  ; 
that  D.  A.  &  Co.  had  applied  to  the 
defendant  for  an  advance  of  money 
upon  the  pledge  of  the  said  four  bales 
of  silk;  that  it  was  agreed  between 
the  defendant  and  D.  A.  &  Co.,  that 
D.  A.  &  Co.  should  pledge  with  the 
defendant,  the  said  four  bales  of  silk 
as  a  security  for  the  money.  The 
plea  further  alleged  the  delivery  of  the 
dock  warrants,  the  pledging  of  the 
said  bales  of  silk,  and  an  advance  of 
money  thereupon,  and  so  justified  the 
detaining  of  the  goods.  Replication, 
that  D.  A.  &  Co.,  were  not  so  in- 
trusted with  the  said  dock  warrants, 
&c. ;  nor  did  they  agree  with  the  de- 
fendant for  the  pledge  of  the  said  four 
bales  of  silk,  &c. :  Held  bad,  on  spe- 
cial demurrer,  for  duplicity,  i^ojisj 
and  Another  v.  Stewart,  258 

4.  In  debt  for  goods  sold,  defendant 
pleaded  that  H.,  plaintiff's  agent,  had 
procured  from  defendant,  and  that 
plaintiff  received,  a  bill  of  exchange 
for  and  on  account  of  the  sum  of 
59L  Ms.  4d.,  parcel,  &c.  Replication, 
that  H.  took  the  bill  without  plain- 
tiff's consent,  knowledge,  or  authority ; 
that  before  die  commencement  of  Uie 
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tail,  and  within  s  reasonable  time,  to 
why  on,  &c.,  plaintiff  gave  defendant 
notice  thereof;  and  that  afterwaiday 
and  within  a  reasonable  time,  to  wit, 
on  the  daj  and  jear  aforesaid,  the  bill 
was  returned  bj  the  plaintiff  to  the 
defendant.  Rejoinder,  that  H.  took 
the  bill  with  the  plaintiff's  consent, 
knowledge,  and  authority :  Heldf  that 
the  plaintiff  was  not  entitled  to  jodg- 
nent  non  obstante  Teredicto ;  as  it 
did  not  appear  on  the  face  of  the' 
replication,  that  the  bill  was  retomed 
before  action  brought.  Huxley  t. 
BuU,  340 

5.  To  trorer  by  the  assignees  of 
L.  &  W.,  bankrupts,  for  certain  pun- 
cheons of  brandy,  the  defendants 
pleaded,  that  the  Imnkmpts  purchased 
the  brandy  of  F.,  and  were  to  pay 
for  the  same  by  a  bill  of  exchange ; 
that  defendants,  before  the  bank- 
ruptcy, had  possession  of  the  brandy 
as  the  agents  of  L.  &  W. ;  that  the 
bill  being  dishonoured,  it  was  agreed 
that  L.  and  W.  should  deliTcr  the 
brandy  to  F.  in  satisfaction  of  the  bilL 
It  then  averred  a  re-delivery  of  the 
brandy,  and  acceptance  of  it  by  F.  in 
aatisfoction,  and  that  before  the  de- 
fendants or  F.  had  any  knowledge  of 
the  bankruptcy,  the  brandy  became 
the  property  of  F.,  by  re-delivery  by 
defendants,  by  authority  of  L.  &  W. 
Replication,  that  it  was  not  agreed  as 
in  the  plea  mentioned,  nor  was  the 
brandy  re-delivered  or  accepted  in 
satisfiiction,  nor  did  the  property  in 
the  brandy  revert  to  F.  by  re-delivery, 
by  authority  of  L.  8c  W.,  before  they 
became  bankrupt. 

Special  demurrer  for  duplicity,  al- 
leging that  the  replication  put  in  issue 
two  particulars,  viz.  the  agreement, 
and  its  performance  by  re-delivery  of 
the  brandy :  Held,  that  the  replication 
was  bad  for  duplicity. 

A  party  can  only  avail  himself  of 
the  grounds  of  duplicity  specially 
stated.  De  Wolf  and  Another,  Assig- 
neet,  ^e.^  v.  Sevan  and  Another,  345 


6w  To  n  plem  of  aet-off  for  400/. 

t   alleging  in  the  oaoal  farm  that  sncl! 

I  sum  ezeeeded  the  damages  ssstuned 
by  the  plaintiff;  the  latter  replied,  » 
to  234/.  parcel.  Ire.,  the  Scatnte  oj 
LimiUtions,  and  as  to  the  residue  oi 
the  400L  that  he  was  not  indebted, 
modo  et  formi,  eooclading  with  a 
prayer  of  judgment :  Semhie,  that  the 
ref^ication  was  bad :  alao^  that,  in 
strictness,  a  plea  of  aet-off  should 
allege  that  the  defimdant's  daim 
eqviJa,  not  exceeds,  that  of  the  plain- 
tiff. Fairthorme  t.  Damatd,  675 
7-  To  a  plea  justifying  a  trespass, 
under  a  writ  of  test,  fieri  fiKias ;  the 
plaintiff  replied  that  the  said  writ  was, 
to  wit,  on,  &e.,  irregalariy  sued  and 
prosecuted  oot  of  this  Omrt,  and  was 
afterwards  set  aside  bj  an  order  of  a 
learned  Judge,  which  order  was  made 
a  rule  of  Court:  Heklj  on  special 
demurrer,  that  the  Conrt  would  not 
intend  that  it  was  set  aside  otherwise 
than  for  irregularity ;  and,  therefore, 
that  the  replicatioQ  waa  good.  JCankin 
V.  De  Medina,  81S 
8.  To  an  action  for  work  and  la- 
bour, Akc,  the  defendant  pleaded  thai 
the  action  was  for  work  and  labour  ai 
an  attorney,  and  that  no  signed  bil 
had  been  delivered  parsaant  to  tlu 
statute :  Held,  on  demurrer,  that  th< 
replication  de  injorilk  was  improper 
Simons  v.  Lloyd,  981 

RE-SEALING. 

Where  a  cause  was  set  down  in  th< 
list  of  undefended  caoaes  for  trial  ii 
the  third  sittings  in  Term,  and  on  tht 
defendant's  statement  that  it  waa  i 
defended  cause,  waa  postponed  till  thi 
sittings  after  Term  ;  and  the  plaintii 
did  not  re-seal  the  record  previous  tc 
those  sittings^  althongh  he  did  s< 
before  the  day  on  which  the  causi 
actually  came  on  for  trial ;  the  Cour 
set  aside  the  verdict  which  he  obtained 
for  irregularity.    King.Y.  Trest,    73- 
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RESCUE, 
See  Habeas  Corpus,  3. 

RESTITUTION  (WRIT  OF). 

After  judgment  in  ejectment,  and 
possession  delivered,  the  landlord  of 
premises  had  been  let  in  to  defend  the 
action,  on  the  ground  that  he  had 
received  no  notice  of  the  proceedings; 
and  the  judgment  signed  against  the 
casual  ejector  had  been  set  aside  on 
payment  of  costs,  the  lessor  of  the 
plaintiff  undertaking  to  try  at  the  next 
assizes ;  and  in  case  of  his  failure  to 
do  so,  possession  to  be  restored  to  the 
landlord.  He  failed,  however,  to  do 
so,  and  judgment  of  nonsuit  was  en- 
tered up  against  him.  The  Court 
afterwards  granted  a  writ  of  restitution 
at  the  suit  of  the  landlord.  Doe  dem. 
Stratford  y.  ShaU,  161 

RETRAXIT. 

After  judgment  for  the  plaintiff  in 
the  Court  of  Error,  the  Court  of 
Queen's  Bench  allowed  the  plaintiff 
to  enter  a  retraxit  for  the  defendant 
of  a  plea,  which  involved  an  issue  in 
&LCt,  and  which  had  been  lefl  on  the 
record,  and  carried  up  in  the  transcript, 
for  the  sole  purpose  of  explaining  the 
record,  which  would  have  otherwise 
been  unintelligible.  Herbert  v.  Sayer, 
49,  57,  64 

REVISING  BARRISTER. 

1.  The  Court  has  no  power  to  remit 
to  the  revising  barrister  the  case  drawn 
up  by  him,  in  order  that  a  fact,  deemed 
material  by  one  of  the  parties  to  the 
appeal,  but  omitted  by  the  barrister 
on  the  ground  of  immateriality,  may 
be  inserted ;  the  finding  of  the  barrister 
being  conclusive  upon  the  question  of 
what  the  material  facts  are.  HintOHf 
Appellant,  and  The  Town  Clerk  of 
Wenlock,  Respondent,  598 

2.  The  Court  refused  to  allow  an 
appeal  against  the  decision  of  a  re- 


vising barrister  to  be  entered,  where 
the  barrister,  after  consenting  to  grant 
a  case,  and  expressing  his  approval  of 
the  points  raised  in  a  statement  of 
facts,  returned  the  statement  to  the 
parties  to  draw  up  in  another  form  ; 
and  died  without  signing  the  case  so 
drawn  up.  Netileton,  Appellant^  and 
BurreU,  Respondent,  598 

REVOCATION  (OF  SUB- 
MISSION). 

See  Arbitration,  12. 

RIOT. 
See  Habeas  Corpus,  3. 

RULE  (SERVICE  OF). 
See  Arbitration,  7. 

SCOTLAND. 
See  Witness,  1. 

SECOND  APPLICATION  ON 
THE  SAME  GROUND. 

See  Outlawry. 

Security  foe  Costs,  1. 

SECURITY  FOR  COSTS. 

1 .  An  affidavit  in  support  of  a  rule 
for  security  for  costs,  stating  that  the 
plaintiff  resides  out  of  the  jurisdiction 
of  the  Court,  as  this  deponent  is  tn- 
formed  and  believes,  is  sufficient :  and 
such  application  being  discharged  on 
account  of  a  defective  affidavit,  can- 
not afterwards  be  renewed  upon  an 
amended  affidavit.  Joynes  v.  CoUinson, 

ir.  449 

2.  A  party,  made  defendant  under 
an  interpleader  rule,  is  entitled  to 
demand  security  for  costs  from  a 
plaintiff  residing  beyond  the  jurisdic- 
tion of  the  Court.  Benazeehy.Besseit, 

801 

3.  In  an  action  on  a  bond,  after 
demand    of  oyer,  and    before    plea 
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pleaded,  the  defendant  may  compel  a 
plaintiff,  residing  abroad,  to  give 
security  for  costs.  JVesi  t.  Cook,  834 
4.  Where  on  the  trial  of  an  action 
of  ejectment  a  verdict  was  taken,  sub- 
ject to  a  special  case,  and  before  the 
terms  of  it  were  settled,  the  lessor  of 
the  plaintiff  died:  Held,  that  this 
fonbed  no  ground  for  an  application 
for  setting  aside  the  verdict,  or  staying 
proceedings  in  the  action  ;  but  that 
the  Court  would  compel  the  plaintiff 
to  find  security  for  costs.  Doe  on  the 
demise  of  the  Right  Honourable  George 
Earl  of  Egremont  v.  Mary  Stephens, 

993 

SEDUCTION. 

In  an  action  on  the  case  for  the 
seduction  of  a  daughter,  the  declara- 
tion roust  allege  a  consequent  loss  of 
lervice. 

The  plaintiff  declared  in  case  for 
the  seduction  of  his  daughter,  that 
being  a  poor  person,  and  unable  to 
maintain  herself  except  by  her  work, 
the  defendant  debauched  her,  and  she 
thereby  became  sick  and  unable  to 
work  ;  whereby  the  plaintiff  was  forced 
and  obliged,  and  did  necessarily  pay 
sums  of  money  for  her  maintenance, 
and  in  and  about  her  delivery,  and 
curing  her  of  her  illness  :  Held,  on 
motion  in  arrest  of  judgment,  after  ver- 
dict for  the  plaintiff,  that  the  declara- 
tion disclosed  no  sufficient  cause  of 
action.     Grinnell  y.  JVells,  610 

SERVICE  (OF  RULE.) 

See  Arbitration,  7. 

Service  of  a  rule  nisi  to  compute 

upon   a  clerk  of  the  defendant's,  at 

his  counting-house,  is  not  sufficient. 

Warwick  v.  Bacon,  596 

SERVICE  (OF  WRIT.) 

1.  Where  the  party  attempting  to 
serve  a  writ  of  summons  went  to  the 


defendant's  honse,  and  seeing  h 
standing  at  a  closed  window,  on  t 
ground  floor,  told  him,  in  an  audil 
voice,  the  purpose  for  which  he  can 
and  threw  a  copy  of  the  writ  down 
his  sight,  and  in  the  presence  of  \ 
wife,  who  had  come  out  of  the  bouj 
and  who  had  denied  that  be  was 
home,  and  left  it  lying  there,  in  tl 
defendant's  garden  :  Held,  on  motio 
to  set  aside  the  appearance  entered  f 
the  defendant,  and  all  subsequei 
proceedings,  that  the  above  was  not 
sufficient  service.  Heath  v.  White,  4 

2.  The  affidavit  in  support  of 
motion  to  set  aside  process  served  i 
a  wrong  county,  stated  that  the  pn 
cess  had  been  served  more  than  tin 
hundred  yards  from  the  boundaries 
the  proper  county  :  Held,  sufficien 
without  adding  that  there  was  no  dii 
pute  as  to  boundaries.  Martin  ' 
Granger,  2i 

3.  A  writ  of  summons  was  left 
the  defendant's  residence,  in  which  1 
was  described  as  of  "  Wilson  Stre< 
Finsbury,  in  the  city  of  London 
Upon  affidavit  that  Wilson  Street  w; 
in  the  county  of  Middlesex,  and  n 
in  the  city  of  London ;  the  Court  s 
aside  the  writ ;  notwithstanding  th 
the  defendant  had  not  been  personal! 
served.     King  v.  Hopkins^  Qi 

4.  A  statute  incorporating  a  cor 
pany  for  making  a  railway  in  Irelan 
enacted,  that  personal  service  of  pr 
cess  upon  the  clerk  or  secretary, 
leaving  the  same  at  the  office  oi  t 
company,  or  of  a  secretary  or  clerk, 
delivering  the  same  to  an  inmate 
such  office,  or  at  the  last  or  nsu 
place  of  abode  of  the  secretary  or  clei 
or  in  case  the  same  respectively  ahov 
not  be  found  or  known,  then  person 
service  upon  any  agent  or  ofHcer 
the  company,  **  or  on  any  one  direct 
of  the  company,*'  &c.  "  should 
deemed  good  and  sufficient  service 
Held,  that  personal  service  of  a  w 
of  summons  upon  a  director  in  Et 
land  was  null  and  void.      Evams 
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The  Dublin  and  Drogheda  Railway 
Company,  865 

SET  OFF. 

See  Plea,  24. 

Replication,  6. 

SETTING   ASIDE    JUDGMENT. 

A  rule  to  set  aside  a  judgment 
irregularly  signed,  and  to  sign  judg- 
ment anew,  at  the  instance  of  the 
party  signing  it,  is  only  a  rule  nisi  in 
the  first  instance.  Bennett  v.  Sim- 
mons, 98 

SEVERAL  DEFENDANTS. 

Where  in  an  action  of  trespass,  at 
the  close  of  the  plain tiflTs  case,  there 
is  no  evidence  against  one  of  several 
defendants,  it  is  in  the  Judge's  discre- 
tion whether  he  will  direct  a  verdict 
of  acquittal  to  be  entered  as  against 
him ;  and  where  he  had  refused  to  do 
so,  and  the  jury  had  subsequently 
found  a  verdict  for  the  plaintiff 
against  all  the  defendants,  the  Court 
declined  to  grant  a  rule  for  a  new 
trial.     White  v.  Hill  and  Others,  537 

SHERIFF. 

See  Declaration,  5. 
Habeas  Corpus,  2. 
Poundage. 

In  trover  against  a  sheriff  and  two 
bailiffs,  the  bailiffs  pleaded  separately, 
a  justification  under  process  issued 
out  of  the  County  Court  New 
assignment  thereto,  alleging  the  con- 
versation to  be  the  retainer  of  posses- 
sion by  the  bailiffs  after  the  issue  of  a 
supersedeas  by  the  sheriff,  and  notice 
thereof  to  them.  Plea  to  the  new 
assignment,  not  guilty.  The  bailiffs 
were  specially  appointed,  and  the 
sheriff  took  an  indemnity  from  the 
plaintiff's  attorney.  A  verdict  having 
passed  against  the  sheriff  at  the  trial : 
Heldp  on  motion  to  enter  the  verdict 


in  his  favour,  that  he  was  not  liable 
for  the  wrongful  acts  of  his  bailiffii 
after  the  issuing  of  the  supersedeas. 

Semble,  per  CressweU,  J.,  that  the 
sheriff  is  a  judicial  officer,  with 
respect  to  process  issued  out  of  the 
County  Court,  and,  therefore,  not 
liable  for  the  acts  of  his  bailiffs ;  and 
also  that  the  new  assignment  was  ill 
pleaded,  as  shewing  on  evidence  of  a 
conversation.  Brown  v.  Copley  and 
Others,  332 

SHERIFF,  (RETURN  OF.) 
See  Interpleader,  2. 

1.  A  writ  of  fi.  fa.  having  been 
lodged  with  the  sherifi  after  a  debtor 
had  been  declared  bankrupt  and  as- 
signees appointed,  the  sheriff  returned 
"  nulla  bona."  Before  the  return  was 
made,  the  Court  of  Review  had  or- 
dered that  the  fiat  be  annulled,  if  the 
Lord  Chancellor  should  think  fit; 
and  after  the  return,  the  Lord  Chan- 
cellor made  an  order  accordingly: 
Held,  that  the  return  was  not  false ; 
since  the  annulling  of  the  fiat  had  not 
a  retrospective  effect;  and  that  even 
if  it  had,  the  sheriff  being  a  public 
officer,  and  having  made  the  only 
return  which  he  could  at  the  time 
have  made,  ought  to  be  protected. 
SmaUcombe  V.  Olivier,  217 

2.  A  return  to  a  fi.  fa.  stated  that 
the  sheriff  had  paid  a  sum  "  for  rent 
due  for  the  premises  whereon  the  said 
goods  and  chattels  were  taken  in  exe- 
cution :"  but  without  stating  that  the 
rent  was  due  at  the  time  of  the  seizure. 
On  motion  to  quash  the  return.  Held, 
sufficient.     Reynolds  r.  Barf ord,  327 

3.  The  sheriff's  return  to  an  elegit 
need  not  set  out  the  lands  by  metes 
and  bounds;  it  is  sufficient  to  de- 
scribe them  by  their  names.  Doe 
dem,  Roberts  v.  Parry,  430 

4.  To  a  writ  of  allocatur  exigent 
the  sheriff  returned,  that  at  his  County 
Court,  held  at,  &c.,  in  and  for  the 
county  o(  &e.,  on,  &c.,  the  said  A.  W« 
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was  the  fifth  time  demanded  and  did 
not  appear;  and  that  *^ because  her 
Majesty's  coroners  of  the  said  county 
were  and  each  of  them  was  absent 
on  the  said  filth  demand  so  made 
as  aforesaid,  judgment  of  outlawry 
against  the  said  Augustus  Wedderbum 
could  not  be  pronounced,  &c.  Held, 
that  the  return  was  bad.  M'Taggart 
V.  Wedderbum,  576 

SHERIFFS'  OFFICER. 
See  Habeas  Corpus,  2. 

SIMILITER. 

See  Ejectment,  d. 
Writ  op  Trial,  4. 

When  the  plaintiff  delivers  the 
issue,  adding  ihe  similiter  for  the 
defendant,  and  the  defendant  gives 
notice  that  he  has  struck  out  the 
similiter,  but  does  not  deliver  any 
rejoinderor  demurrer  within  the  four 
days  limited  for  that  purpose ;  the 
proper  course  for  the  plaintiff  to  pur- 
sue is  to  sign  judgment  for  want  of  a 
rejoinder:  and  where  be  did  not  do 
io,  but  treated  the  notice  as  nugatory, 
and  proceeded  to  trial  and  judgment, 
the  Court  made  absolute  a  rule  to  set 
aside  the  proceedings  for  irregularity. 
Twycrou  v.  King,  534 

SMALL  DEBTOR. 

1«  On  a  motion  to  discharge  the 
defendant  out  of  custody,  under  the 
48  Geo.  3,  c.  123,  sec.  1,  where  the 
plaintiff*s  residence,  and  that  of  his 
attorney  were  unknown ;  a  notice  of 
the  motion  left  with  the  successors  in 
business  of  the  attorney,  who  stated 
that  they  were  concerned  in  other 
business  for  the  plaintiff,  and  that 
they  would  oppose  the  defendant's 
discharge,  was  held  sufficient ;  and  a 
role  nisi  was  granted  to  be  served 
upon  them.    Jones  v.  Boddingion,  30 

2.  The  statute  48  Geo.  3,  c  123, 


sec.  1 ,  applies  to  a  defendant  i 
tody  for  the  coats  and  damage 
action  of  ejectment.  Doe  dem.  I 
V.  Price, 

SPECIAX  CASE. 

In  order  to  enter  a  special  c 
argument,  the  leave  of  the 
must  be  previously  obtained. 
Kennei  and  Avon  Navigation 
pang  v.  Great  Western  B 
Company, 

STATUTE  OF  FRAUB 
See  Attorney  (Undertakik 

STATUTE  OF  LIMITATI 
See  Limitations,  (Statute 

STAY  OF  PROCEEDING 

In  ejectment,  a  party  claim 
be  landlord  took  oat  a  summo 
particulars  of  the  premises,  and 
summons  for  time  to  appear  and 
An  order  was  made  for  the  deliv 
particulars,  but  containing  no  < 
for  a  stay  of  proceedings ;  o 
other  summons  an  order  was  ma 
a  week's  time  to  plead:  Held 
the  order  for  particulars  did  not  oj 
as  a  stay  of  proceedings.  Dot 
Roberts  and  Others  v.  Roe, 

STAYING  PROCEEDING 

See  NuL  Tiel  Record. 
Summons  (Writ  of) 

1.  On  a  motion  to  stay  pro 
ings  in  an  action  on  a  judgmei 
the  ground  that  it  had  been  s 
against  good  fiuth,  it  appeared, 
similar  a^davits  had  been  previ 
used,  and  the  same  objection  nm 
fully  urged,  on  a  motion  to  set 
a  writ  of  fieri  fiunas  isaued  oi 
same  judgment.  The  Couxt  gi 
a  rule  to   stay  proceedings   h 
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action,  but  without  costs,  as  the  de- 
fendants ought  to  have  included  the 
judgment  in  their  former  motion. 
Philpot  V.  Thompson  and  Another^  18 

2.  Where  A.  the  defendant  in  eject- 
ment for  land  in  the  county  of  C.  had 
attorned  and  paid  rent  to  B.,  who  re- 
covered ;  but  did  not  pay  costs ;  and 
A.  afterwards  succeeded  in  a  second 
action  brought  by  B.  upon  the  same 
title,  for  lands  in  the  county  of  G. ; 
the  costs  of  which  had  also  not  been 
paid :  the  Court  would  not  stay  pro- 
ceedings in  a  subsequent  action  of 
ejectment  brought  by  A.  against  the 
heirs  of  B.,  for  the  land  in  the  county 
of  C. ;  till  the  costs  of  the  former 
ejectment  were  paid  ;  unless  B.*s  heir 
would  undertake  not  to  rely  on  his 
ancestor's  title,  save  by  estoppel  only. 
Doe  dem.  Evans  v.  T.  B.  Snead, 
J.  0,  Broum^  and  Caroline  Maria,  his 
Wife,  119 

3.  The  plaintiffs  recovered  a  verdict 
in  an  action  of  assumpsit  on  two  bills 
of  exchange  for  68/.  65.  for  damages 
and  costs.  After  a  fiat  in  bankruptcy 
had  issued  against  the  defendant,  they 
signed  judgment.  Afterwards  they 
proved  under  the  commission  for  tbe 
amount  of  the  bills  of  exchange,  the 
commissioners  refusing  to  allow  them 
to  prove  for  the  costs.  The  bankrupt 
never  obtained  his  certificate,  nor  was 
any  dividend  paid  under  the  com- 
mission. The  plaintiffs  subsequently 
sued  out  a  writ  of  scire  facias  to  re- 
vive the  judgment,  solely  with  the 
view  of  recovering  the  costs.  The 
Court  granted  a  rule  to  stay  proceed- 
ings on  the  scire  £Eicias.  Woodward 
aid  Another  v.  Meredith^  135 

4.  The  plaintiff  had  made  and  filed 
an  affidavit  of  debt  against  the  de- 
fendant; and  afterwards  served  the 
defendant  with  a  notice,  under  the 
statute,  requiring  immediate  payment ; 
and  also  at  the  same  time,  with  a  writ 
of  summons  in  an  action,  indorsed  for 
the  tame  debt,  with  2/.  2«.  costs. 
The  defendant  afterwards  paid  the 


debt,  but  declined  to  pay  the  2k  2«. 
for  costs.  The  Court  refused  to  stay 
proceedings  in  the  action.  Covington 
V.  Hogarth^  619 

5.  Where  an  attorney  brings  an 
action  in  the  name  of  a  person  with- 
out his  authority,  the  Court  will  stay 
the  proceedings,  on  the  motion  of  the 
defendant,  and  make  the  attorney  pay 
the  costs.     Hubbart  v.  PhilUps,   707 

SUBPOENA. 

See  Witness,  2. 

1.  A  writ  of  subpoena,  bearing  teste 
out  of  Term,  is  void.  EdgeU  v.  Curling^ 

600 

2.  In  order  to  obtain  an  attachment 
against  a  witness,  the  original  writ  of 
subpoena  must  be  shewn  at  the  time  of 
the  service  of  the  copy. 

Where  the  witness,  a  managing  clerk 
to  an  attorney,  was  served  with  a  sub- 
poena in  Court  about  an  hour  before 
the  trial  came  on,  and  whilst  he  was 
attending  to  the  winding  up  of  a  cause 
in  which  he  was  engaged,  and  which 
stood  next  but  one  on  the  list  before 
the  cause  in  question.  Semble,  that 
this  was  not  a  sufficient  service  to 
warrant  the  granting  an  attachment. 
Pitcf^  V.  King,  756 

SUBPCENA  DUCES  TECUM. 
See  Attachment,  1. 

SUPERSEDEAS. 
See  Sheripf. 

SUMMONS  (WRIT  OF). 

See  Amendment. 

1  •  The  form  of  the  writ  of  summons 
in  Schedule  I.  of  2  Wm.  4,  c.  39,  must 
be  strictly  complied  with  ;  therefor^ 
the  Court  set  aside  the  copy  and  ser- 
vice of  a  writ,  which  omitted  to  men- 
tion the  Court,  in  which  an  appearanee 
was  to  be  entered ;  though  tested  in 
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the  name  of  the  Chief  Baron.  In  the 
affidavit  in  support  of  the  application, 
deponent  described  his  residence  dif- 
finrently  from  that  in  the  writ,  and 
made  no  allegation  that  he  was  the 
defendant  in  the  cause. 

Held^  sufficient,  it  appearing  that  he 
was  the  party  served.  Steveiuon  v. 
Thame,  230 

S.  A  writ  of  summons  was  serred 
on  the  defendant,  with  an  indorsement, 
stating  that  on  payment  of  a  certain 
sum  for  debt  and  costs,  within  four 
days,  proceedings  would  be  stayed. 
After  Uie  four  days  had  expired,  the 
defendant's  wife  paid  the  amount  to 
the  clerk  of  the  plaintiff's  attorney,  in 
the  absence  of  his  master,  and  obtained 
from  him  a  receipt,  which  the  attorney, 
upon  his  return,  disavowed;  and  he 
proceeded  with  the  action,  but  did  not 
return  the  money.  The  Court,  under 
these  circumstances,  refused  a  rule  to 
rescind  a  Judge's  order,  which  had 
been  granted,  for  a  stay  of  the  pro- 
ceedings in  tlie  action.  Hodding  v. 
SiuehfieUL  596 

8.  A  writ  of  summons  served  in  the 
county  of  M.,  but  describing  the  de- 
fendant as  *'  of  W.,  in  the  county  of  S., 
but  now  in  the  county  of  M.,"  is 
Irregular.     Downea  v.  Garbett,      044 

TAXATION. 

See  Affidavit  Entitling. 
Me8N£.  Profits. 
Plea,  11. 

1 .  An  attorney  had  delivered  a  bill 
in  1840,  and  continued  to  act  as  at- 
torney afterwards.  In  1842,  the  client 
being  pressed  for  payment,  demanded 
a  statement  of  bis  account,  and  gave 
two  joint  notes  of  hand,  which  the  at- 
torney swore  he  received  in  '*  lieu  of 
eash. '  The  attorney,  after  these  notes 
became  due  and  were  paid,  delivered 
two  other  bills,  comprising  some  of 
the  items,  and  extending  over  a  portion 
of  the  time  included  iu  the  first;  Held, 
on  motion  to  refer  the  bills  for  tax- 


ation, that  the  three  b 
constituting,  in  point  of 
bill ;  **  the  payment  of  an 
within  the  41st  section 
Vict.  c.  73,  so  as  to  precl 
after  the  lapse  of  twelve  r 
be  a  payment  after  the  de 
whole  of  such  bills. 

Semble,  the  mere  deliv 
of  exchange  or  promissory 
a  payment  within  that  se< 
if  the  bill  of  exchange  or 
note  were  dishonoured  ; 
the  client  would  remain  li 
attorney's  bill.     Im  re  Pei 

2.  Where  a  cause,  with 
In  difference,  was  referrec 
tion,  the  costs  of  the  caus 
reference  to  abide  the  resi 
costs  of  a  cross  action  l 
parties,  to  be  also  in  the  i 
the  arbitrator,  but  no  powc 
to  enter  up  judgment  for 
awarded;  and  the  arbiti 
that  a  sum  of  17/.  3«.  was 
plaintifif^  and  Uiat  nothin 
with  regard  to  any  other 
difference  between  them,  a 
costs  of  the  cross  action 
borne  equally  between  tl 
and  it  appeared  that  the  def 
successftilly  resisted  an  ap( 
try  the  cross  action  before 
HeU  the  Master  having 
plaintiffs  costs  on  the  hi 
that  the  Court  would  order 
of  his  taxation.    EUetmrnm  v 

3.  An  action  of  trespass 
and  battery  was  brought 
father  and  son.  The  son, 
minor,  appeared  by  his  fath< 
dian,  and  pleaded  not  gu 
father  appeared  by  attoi 
pleaded  two  special  pleas, 
having  passed  against  the  i 
in  favour  of  the  son  ;  up 
to  review  the  taxation  ol 
appeared  that  the  Master  h 
to  the  son  only  a  guinea  1 
tomey's  expenses  for   atti 
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trial  at  Liverpool,  and  only  the  ex* 
penses  of  three  sheets  of  the  hrief,  the 
same  brief  including  the  defence  of 
both  the  defendants,  and  the  Master 
had  refbsed  to  allow  any  mileage  for 
the  attorney's  expenses  in  travelling 
from  Richmond  in  Yorkshire,  where 
the  assault  took  place,  and  near  to 
which  he  resided,  to  Liverpool.  The 
Master  had  also  refused  to  allow  the 
moiety  of  a  witness's  expenses,  who 
was  called  for  the  joint  defence,  as 
well  as  incidentally  for  that  of  the 
son  :  the  Court  ordered  a  reviewal  of 
the  taxation,  except  as  to  the  expenses 
of  the  brief.  Alderson  v.  Thomas 
WaisteU  and  Henry  fVaisteU,        127 

4.  The  copy  of  an  affidavit  of  in- 
crease delivered  under  Reg.,  M.  T., 
1  Wm.  4,  r.  10,  must  contain  a  copy 
of  the  jurat  also  ;  the  words  "  Sworn, 
&c.,"  are  insufficient.  But  the  above 
omission  is  no  ground  for  setting  aside 
the  judgment,  but  only  for  reviewing 
the  taxation  of  costs.  Wheldal  v. 
The  Eastern  Counties  Railway  Com' 
pany,  246 

5.  The  Master  having  refused  on 
taxation  to  allow  the  costs  of  examin- 
ing a  witness  upon  interrogutories ; 
the  interrogatories  not  having  been 
offered  in  evidence  at  the  trial :  Held, 
no  ground  for  a  reviewal  of  the  taxa- 
tion. Curling  and  Others  v.  Robert' 
son,  307 

6.  The  '*  directions  to  the  taxing 
officers"  of  Trin.  Terra,  7  Vict.,  do 
not  prevent  the  Master  from  allowing 
an  attorney,  as  against  his  client,  the 
costs  of  counsel,  retained  by  express 
direction  of  the  client,  and  with  full 
knowledge  that  such  costs  could  not 
be  recovered  against  the  opposite 
party.     In  re  J.  C.  Smith,  376 

7.  The  "  special  circumstances," 
under  which  a  Judge  may,  by  the 
G  &  7  Vict.  c.  73,  s.  37,  refer  an 
attorney's  bill  for  taxation,  ailer  vcr* 
diet,  must,  in  general,  be  circum- 
stances newly  come  to  the  knowledge 
of  the  party,  and  upon  learning  which 


he  must  apply  promptly  to  the  Court. 
In  re  Whicher,  and  between  fVilUam 
Whicher  and  James  Thomas,         407 

8.  A  defendant  pleaded  to  a  deck- 
ration  several  pleas,  upon  which  issues 
were  joined,  and  also  a  plea  to  the 
whole  cause  of  action,  to  which  the 
plaintiff  demurred,  and  had  judgment. 
The  plaintiff  afterwards  discontinued. 
On  taxation  of  costs,  it  appeared,  that 
the  costs  to  which  the  plaintiff  was 
entitled  on  the  demurrer,  exceeded 
the  costs  which  he  had  to  pay  on  the 
discontinuance.  Th^  Master,  there- 
fore, deducted  the  latter  from  the 
former :  Held,  on  motion  to  review 
the  taxation,  that  the  defendant  might 
enter  up  judgment  of  di8continuanoe» 
and  bring  a  writ  of  error ;  and  that  if 
he  intended  to  do  so,  the  costs  should 
be  taxed  separately ;  otherwise  that 
the  taxation  was  correct.  The  Mayor^ 
^c.  of  Macclesfield  v.  Gee,  418 

9.  A  cause  being  referred  to  arbi- 
tration, an  attorney  of  this  Court  was 
retained  by  the  defendant's  attorney, 
to  conduct  the  defence  before  the  ar- 
bitrator. He  afterwards  delivered  a 
signed  bill  to  the  defendant's  attorney, 
in  which  he  charged  for  "journey 
and  tavern  bill,  attending  and  advo- 
cating four  days  as  per  terms,  1 2/.  12«.; 
posting  and  travelling  expenses  as  per 
agreement,  3/.  4<. :"  Held,  that  this 
was  not  a  taxable  bill.     In  re  Simons, 

500 

10.  A  Court  of  common  law  has  no 
authority  under  stat.  6  &  7  Vict, 
c.  73,  8.  37,  to  order  a  bill  to  be  re- 
ferred to  the  Master  for  taxation, 
where  none  of  the  charges  are  for 
business  done  in  a  Court  of  law; 
although  an  action  at  law  has  been 
brought  to  recover  the  amount  of  the 
bill.  Bush  and  Another  v.  Sayer, 
and  In  re  Bush  and  Mullens,  QenU. 
two,  ^c,  602 

11.  In  trover,  the  plea  of  not  guilty 
was  found  for  the  defendants,  and 
the  other  issues  for  the  plaintifls. 
The  defendants  signed  judgment,  and 
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taxed  their  cotts,  which  were  paid. 
The  Court  refused  to  let  aside  an 
order,  which  the  plaintifb  obtained, 
nearly  a  year  afterwards,  to  tax  the 
costs  upon  the  issues  found  in  their 
fiiTour.  IVatson  and  Others,  Assign 
neea  of  FawceU  v.  Boyes  and  Another, 

663 

12.  The  declaration  in  an  action 
on  the  case  contained  three  counts; 
to  which  the  defendant  had  pleaded 
not  guilty,  and  to  each  of  the  counts, 
▼arious  special  pleas,  which  went  to 
the  whole  cause  of  action  in  each 
count.  The  action  and  the  damages 
sought  thereby  to  be  recovered,  and 
all  matters  in  dispute  therein,  were 
referred  to  arbitration  ;  the  costs  of 
the  action,  and  of  the  reference  and 
award,  to  abide  the  event  of  the 
award.  The  arbitrator  awarded  that 
the  plaintiff  had  good  cause  of  action 
in  respect  of  the  second  count,  and 
was  entitled  to  recover  a  certain  sum 
for  damages  on  that  count ;  but  that 
he  had  no  cause  of  action  in  respect 
of  the  first  and  third  counts.  The 
Conrt  ordered  the  Master  to  tax  the 
plaintiff  his  costs  in  the  cause ;  upon 
the  plaintiff*s  allowing  the  costs  of 
the  first  and  third  counts,  and  of  the 
issues  relating  to  the  first  and  third 
counts,  to  be  taxed  for  the  defendant. 
Williamson  v.  Locke,  782 

13.  To  an  action  of  trespass  for 
assault  and  false  imprisonment,  one 
of  the  defendants  pleaded  the  general 
issue,  and  a  plea  of  justification  under 
legal  process.  The  plaintiff  replied 
that  Uie  defendant  broke  open  the 
outer  door;  upon  which  issue  was 
joined.  The  jury  found  a  verdict  for 
the  defendants  on  the  first  issue,  and 
for  the  plaintiff  on  the  second  :  Held, 
on  motion  to  review  the  Master's 
taxation,  that  the  defendant  was  en- 
titled to  the  general  costs  in  the 
cause.  Newton  v.  Holfordand  Others, 

826 

14.  A  bill  for  agency  business  is 
not  taxable  under  the   6  &  7  Vict. 


c.  73.     In  re  Qedye,  and  in  a  eamf 
be^een  Ged^e  and  Elgie^  9L 

15.  Where  it  appeared  that  tb 
costs  of  certain  witnesses  sworn  U 
have  been  paid  in  an  aflSdavit  of  in- 
crease, and  allowed  in  the  Master'i 
allocatur,  had  not  in  point  of  fad 
been  paid  till  after  the  allocatur  wai 
granted ;  the  Court  ordered  the  plain- 
tiff to  refund  such  sums  to  the  defend- 
ant ;  although  no  intention  of  fraud 
was  imputed  to  the  plaintiff.  Trent 
V.  Harrison,  941 

16.  Where  the  plaintiff,  in  an  ac- 
tion of  assumpsit  for  unliquidated 
damages,  had  recovered  a  verdict  for 
20U,  and  the  Master  had  taxed  his 
costs  on  the  higher  scale  ;  the  Court 
set  aside  an  order  of  a  Judge,  directing 
a  reviewal  of  the  taxation.  Jfalther 
V.  Mess,  961 

17*  Where  an  order  to  refer  an  at- 
torney's bill  to  taxation,  had  been 
obtained  before  the  passing  of  the 
6  &  7  Vict.  c.  73,  and  the  Master's 
allocatur  had  since  been  made,  by 
which  he  taxed  off  less  than  a  sixUi 
of  the  bill :  Held,  that  the  case  came 
within  the  exceptive  clause  in  the 
statute,  and  that  the  Court  bad  power 
to  make  an  order  on  the  client  to  pay 
the  costs  of  the  taxation.  Doe  dem. 
Potts  V.  Jinders,  986 

TENANT  IN  COMMON. 

In  an  action  by  a  tenant  in  commoi] 
against  his  companion,  under  thi 
4  Ann.  c.  16.  s.  27,  the  declaratioi 
must  allege  that  the  defendant  hm 
received  more  than  bis  share  of  thi 
rent.     Sturton  v.  Riehard^on^         18! 

TENDER. 
See  Declaration,  7. 

TERM. 
See  Arbitration,  3. 

SUBPCENA. 


UNIFORMITY,  &c. 

TESTE  OF  WRIT. 
See  SuBP(£NA. 

TIME  TO  REPLY. 

It  IS  neither  usual  nor  reasonable, 
on  granting  a  plaintiff  time  to  reply, 
to  impose  on  him  the  terms  of  reply- 
ing issuably.  Crutchley  v.  The  London 
and  Birmingham  Railway  Company^ 

102 

TITHE  COMMUTATION  ACT. 
See  Costs,  4. 

TORT. 
See  Insolvent. 

TRESPASS. 

See  Payment  into  Court. 
Plea,  9. 
Profert. 

TROVER. 

See  Sheriff. 

The  assignees  of  a  bankrupt  cannot 
maintain  trover  against  an  execution 
creditor  who  has  not  interfered  in  the 
sale  of  the  bankrupt's  goods.  He  is 
only  liable  in  an  action  for  money  had 
and  received.  Whiimore  and  Another^ 
Assignees  of  Loughton,  a  Bankrupt,  v. 
Greene,  Esq.,  and  CoUamj  174 

TRUSTEE. 
See  MoNEr  had  and  Received. 

UNCERTAINTY. 
See  Plea,  16. 

UNIFORMITY  OF  PROCESS 
ACT. 

See  Attobney,  (Privilege  of). 
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UNLIQUIDATED  DAMAGES. 
See  Writ  of  Trial,  1. 

USE  AND  OCCUPATION. 

See  Plea,  33. 
Venue. 

USURY. 
See  Estoppel,  1. 

VACATION. 
See  Counsel.  (Heabing). 

VARIANCE. 

See  Declabation,  4. 
Error,  4. 
Evidence,  2. 
Laches,  2. 
NuL  TiEL  Record. 

Where  the  defendant  was  described 
in  a  writ  of  capias,  issued  under  the 
1  &  2  Vict.  c.  110,  8.  8,  as  ''Mort- 
lock,"  and  in  the  copy  served  upon 
him  as  '^Mortlake,"  the  Court  re- 
fused to  discharge  him  out  of  cus- 
tody, on  the  ground  of  the  variance. 
Macdonald  v.  MorOock.  963 

VENDOR  AND  PURCHASER. 

A  purchaser  at  an  auction  can,  be- 
fore payment,  make  a  complete  bar- 
gain and  sale  of  the  article  which  he 
has  bought  to  a  third  party ;  so  as  to 
maintain  an  action  for  goods  bar- 
gained and  sold.    Scott  v.  England^ 

520 

VENIRE  FACIAS. 

Where  judgment  had  been  given 
for  the  plaintiff  on  certain  issues  in 
law,  and,  on  the  subsequent  trial  of 
the  issues  in  fact,  the  plaintiff  ob- 
tained a  verdict ;  the  Court  refused 
to  set  aside  the  trial,  on  the  ground 
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tbtt  tbe  venire  jaratores  was  defect- 
ive,  in  not  being  tarn  ad  triandum 
qnam  ad  inquirendum.  Wood  v. 
Peyion^  441 

VENUE. 

See  IlCDICTMENT. 

Penal  Actioh. 

Tbe  defendant  may  cbange  tbe 
venue,  on  tbe  usual  affidavit,  in  an 
action  of  debt  for  use  and  occupation. 
Herring  V.  WaUs,  609 

VERDICT  (DISTRIBUTIVE.) 
See  EIjectmemt,  4. 

VERIFICATION. 
See  Plsa,  34. 

WAIVER. 

See  Arbitration,  19. 
Certiorari,  2. 
Estoppel,  3. 

1.  In  trespass  for  breaking  and  en- 
tering tbe  plaintiflTs  dwelling -bouse, 
&C.,  defendants  justi6ed  tbe  breaking 
and  entering,  and  forcing  open  tbe  in- 
ner doors  and  searcbing  tbe  rooms  of 
the  plaintiff,  as  officers  of  tbe  sberiff, 
under  a  ca.  sa.  against  C.  F. ;  tbac  for 
six  montbs  before  tbe  trespasses,  C. 
F.  bad  resided  in  tbe  plaintiff's  bouse; 
and  tbat  at  tbe  time  of  tbe  trespasses, 
tbe  defendants  bad  good  ground  to 
suspect  and  believe,  from  tbe  infor- 
mation of  tbe  attorney  wbo  sued  out 
tbe  writ,  tbat  C.  F.  was  tben  in  the 
house.  At  the  trial,  the  learned 
Judge  expressed  bis  opinion  tbat  the 
plea  afforded  a  defence ;  but  said  he 
would  direct  the  jury  to  assess  dam- 
ages, in  case  the  Court  should  be  of  a 
different  opinion.  Tbe  jury  assessed 
the  damages  at  one  farthing. 

Heldj  that  the  plea  afforded  no  de- 
fence ;  but  that  neither  party  having 
objected  to  tbe  contingent  assessment 
of  damages,  the  plaintiff  was  not  en- 
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titled  to  a  new  trial,  on  the  gnw 
misdirection.  MorriMk  v.  M\ 
and  Another^ 

2.  Defendant  being  under 
to  plead  issuablj,  delivered  wit 
pleas  a  rule  to  reply,  and  the  pL 
obtained  a  week's  time  to  rep 
the  end  of  which,  instead  of  rep 
he  signed  judgment,  on  tbe  g 
tbat  one  of  the  pleas  was  not  issi 
Held^  tbat  the  plaintiff  had  i 
tbe  objection  to  the  plea,  by  obtj 
time  to  reply.      Stead  v.  Care^ 

WARRANT. 

Where  a  warrant  of  commi) 
under  the  6  Geo.  3,  c.  25,  s.  4 
Geo.  4,  c.  34,  s.  3,  does  not  re 
conviction,  it  must  appear  on  th 
of  it,  that  the  examination,  on  i 
tbe  magistrate  has  proceeded,  i 
oath,  and  taken  in  the  presen 
tbe  prisoner.  In  re  Gray  anc 
other, 

WARRANTY. 

See  CouKTS  (joikder  op. 

WARRANT  OF  ATTORN) 

1.  On  a  motion  for  leave  to 
judgment  on  an  old  warrant  o 
tomey,  the  Court  will  permit  ao 
davit  of  its  due  execution,  made 
used  more  than  a  year  ago,  ii 
unsuccessful  application  of  ash 
nature,  to  be  used  in  support  ol 
motion.     O'Neill  v    Coghlan, 

2.  Tbe  London  agent  of  the  p 
tiff's  attorney,  whose  name  has 
suggested  by  plaintiff's  attoroe 
not  a  good  attesting  witness  to 
execution  of  a  warrant  of  attoroe 
tbe  defendant,  under  tbe  1  &  2  ^ 
c.  110,  s.  9,  although  the  defen 
of  bis  free  choice,  adopted  him  m 
attorney ;  where  it  appears,  tha 
wns  acting  also  as  agent  for 
plaintiff's  attorney  in  tbe  transac 
Pryor  and  Another  v.  Swaine^ 
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8.  A  warrant  of  attorney,  executed 
by  defendant  in  1818,  authorized 
judgment  to  be  entered  up  against 
him  "  as  of  Trinity  Term  last, 
Michaelmas  Term  next,  or  any  other 
subsequent  Term."  On  the  30th  of 
November,  1843,  the  plaintiff  entered 
up  judgment,  and  the  writ  of  fi.  fa. 
thereon  was  executed  on  the  6th  of 
December.  On  the  1 8th  of  Decem- 
ber, the  defendant  became  bankrupt, 
and  assignees  were  appointed  on  the 
3rd  of  January,  1844.  The  assignees 
knew,  on  the  16th  of  January,  that 
the  judgment  had  been  entered  up 
on  a  warrant  of  attorney,  but  they 
did  not  apply  to  set  aside  the  judg- 
ment and  execution  till  the  loth  of 
April :  Held^  that  the  application  was 
made  too  late. 

Semble,  that  the  above  judgment 
was  irregularly  signed.  Bate  v. 
Lawrence^  83 

4.  On  a  warrant  of  attorney,  dated 
the  30th  of  April,  1841,  aud  given  to 
secure  an  annuity,  authorizing  a 
judgment  "as  of  this  present  Easter 
Term,  Trinity  Term  next,  or  any 
other  subsequent  Term:*'  the  plain- 
tiffs, had  signed  judgment  on  the  7th 
of  December  following,  "  as  of  Mi- 
chaelmas Term,  1841  ;"  and  issued 
a  ca.  sa.  on  the  following  day.  One 
of  the  defendants  applied,  in  Hilary 
Term,  1842,  to  set  aside  the  annuity 
deed,  the  warrant  of  attorney,  the 
judgment,  and  subsequent  proceed- 
ings, on  the  ground  of  a  defect  in 
the  memorial  of  the  annuity  deed. 
Another  writ  of  ca.  sa.  having  been 
issued  on  the  18th  of  May,  1844, 
under  which  the  same  defendant  had 
been  taken  in  custody  :  Held^  that  it 
was  too  late  in  Trinity  Term,  1844, 
to  object  that  the  judgment  had  been 
improperly  signed ;  as  he  should  have 
availed  himself  of  that  ground,  when 
before  the  Court,  on  the  former 
application.  Anderson  and  Another 
V.  t\  Harrison  and  Another ^         91 

5.  Where  a  warraut  of  attorney 
VOL.  n. 


was  directed  to  J.  W,  C.  and  H.  J., 
"  attorneys  of  his  Majesty's  Court  of 
King's  Bench,"  authorizing  them  ••  to 
appear  for  the  defendant,  as  of,"  &c., 
and  "  there  to  receive  a  declaration 
for  him  ;"  and  thereupon,  "to  suffer 
judgment,  &c.,  to  be  forthwith  entered 
up  against  him  of  record  of  the  said 
Court ; "  and  the  defeazance  pro  - 
vided  that  it  should  not  be  necessary 
to  revive  the  judgment  after  the  lapse 
of  a  year  and  a  day,  "  any  rule,  &c., 
in  the  said  Court  of  King's  Bench, 
to  the  contrary  notwithstanding:" 
Heldy  that  an  appearance  was  pro- 
perly entered  for  the  defendant  in 
the  Court  of  King*s  Bench,  no  other 
Court  being  mentioned  in  the  war- 
rant of  attorney.  Harris  \.  Peck,  106 

6.  Where  a  warrant  of  attorney 
authorized  an  appearance  to  be 
entered  in  an  action  for  200/.,  aud 
judgment  to  be  suffered  in  the  same 
action  for  the  said,  (leaving  a  blank; ; 
and  an  appearance  was  accordingly 
entered,  and  judgment  signed  for 
200/.,  together  with  the  costs  of  the 
suit,  amounting  to  3/.  10^.  ;  and 
afterwards  a  scire  facias  was  sued  out 
to  revive  the  judgment,  and  judg- 
ment obtained  thereon  by  default, 
and  the  defendant,  who  was  in  cus- 
tody, was  charged  in  execution, 
under  a  habeas  corpus  ad  satisfacien- 
dum at  the  suit  of  the  plaintiff: 
Held,  on  motion  to  set  aside  the 
judgment  and  to  discharge  the  de- 
fendant out  of  custody  ;  that  the 
judgment  for  costs  was  not  authorized 
by  the  warrant  of  attorney,  and  was 
therefore  a  nullity,  and  must  be  set 
aside  in  toto ;  and  that  the  Court 
could  not  amend  it,  by  striking  out 
that  part  which  referred  to  the  costs, 
without  a  rule  to  amend.  Page  v. 
South,  108 

7.  An  execution  founded  on  a 
warrant  of  attorney,  and  complete 
by  sale,  prior  to  the  issuing  of  a  fiat, 
is  protected  by  the  2  &  3  Vict.  c.  29, 
notwithstanding  the  creditor  before 
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the  sale  had  notice  of  an  act  of  bank- 
ruptcy. fVhitmore  and  Another ^ 
Assignees  of  lA>ughton,  a  Bankrupt, 
V.  Greene^  Esq.  and  Cottam^        174 

8.  A  warrant  of  attorney  executed 
abroad,  must  be  attested  by  an  at- 
torney, in  pursuance  of  1  &  2  Vict. 
c.  110,  sec.  9.    Davis  v.  Trevanion, 

743 

9.  An  outlaw  may  claim  the  pro- 
tection of  the  Court  to  set  aside 
irregular  proceedings  which  hare 
been  taken  against  him  ;  although 
he  cannot  put  the  law  in  motion  for 
his  benefit,  without  first  reversing 
his  outlawry. 

The  Court  will,  therefore,  set  aside 
a  judgment  on  a  warrant  of  attorney, 
and  a  scire  facias  to  revive  that 
judgment,  on  the  ground  that  the 
warrant  of  attorney  has  not  been 
duly  attested ;  although  the  defend- 
ant be  an  outlaw.  lb, 

10.  An  insolvent,  after  an  adjudi- 
cation of  final  discharge  at  the  ex- 
piration of  a  certain  period,  was 
arrested  during  that  period  by  the 
creditors,  at  whose  suit  he  was  re- 
manded, under  a  capias  ad  respon- 
dendum, issued  by  virtue  of  the  8oth 
section,  of  1  &  2  Vict.  c.  110.  He, 
thereupon,  in  order  to  obtain  his 
release  from  custody,  executed  a 
warrant  of  attorney  for  the  debt,  and 
paid  a  sum  of  money  by  way  of  in- 
stalment, and  another  sum  for  the 
costs  of  preparing  the  warrant  of 
attorney.  The  Court  ordered  the 
warrant  of  attorney  to  be  set  aside, 
and  the  sums  of  money  so  paid  to  be 
refunded.     Ex  parte  Hart,  778 

11.  A  defendant,  intending  to 
execute  a  warrant  of  attorney,  went 
to  the  office  of  the  attorney  for  the 
plaintiff,  where  he  found  another 
attorney,  W.  J.  ^I.,  (the  brother  of 
the  plaintiffs  attorney.)  The  plain- 
tiff's attorney  then  read  over  a  form 
of  words  (contained  in  the  warrant 
of  attorney)  which  the  defendant 
repeated  after  him,  stating  that  he, 


defendant,  had  nominated  W 
as  bis  attorney  :  HeUL,  that  tl 
an  express  naming  of  an  9XXxx 
the  defendant,  within  the  m 
of  the  statute,  1  &  2  Vict, 
sec.  9.      Walton  v.  Chandler, 

WITNESS. 

1.  The  6  &  7  Vict.  c.  82, 
extends  to  a  commission  fro 
Scotch  Courts,  for  the  produc 
documents  ;  and  a  rule  to  i 
a  party  to  produce  the  doct 
required,  is  only  a  rule  nisi 
first  instance.  Kay  and  0th 
Gennell  arid  Others, 

2.  On  a  motion  for  an  attacl 
against  a  witness  for  not  obej 
subpoena,  it  is  not  necessary  th 
witness  should  have  been  call 
Court  upon  his  subpcena,  if  it  c 
appear  from  the  affidavits  tha 
witness  was  not  in  attendance  i 
trial.     Goffv.MilU, 

3.  Nor  is  it  any  answer  to  i 
tion  for  an  attachment  that  the 
tendered  by  way  of  expenses 
insufficient ;  if  the  witness  mak< 
objection  on  that  ground,  but  ( 
to  pay  his  own  expenses. 

4.  The  witness,  a  servant  in 
employment  of  a  maltster,  at  the 
in  question,  was  employed  in  wi 
ing  green  malt,  with  strict  or 
from  his  master  not  to  leave  ii 
night  or  day,  otherwise  consider 
damage  might  have  been  occasion 
Held,  that  this  formed  no  suffic 
ground  of  excuse  for  omitting 
attend  at  the  trial ;  although 
service  of  the  subpoena  was  so  lat 
not  to  afford  the  witness  a  reason; 
time  for  communicating  with 
master. 

5.  In     an     information    by 
Attorney  General    for   a   breach 
the  revenue  laws,  the  Court  gran 
a  rule  to  examine  a  witness  for 
Crown   before  the  Queen's  rem< 
brancer ;  but  refused  to  order  I 
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the  examination  should  be  received  in 
evidence  at  the  trial.  The  Attorney 
General  v.  ReiUy,  690 

WORK  AND  LABOUR. 

See  Intebpleabee,  1. 
Issuable  Plea,  1. 

WRIT  OF  RIGHT. 

1.  A  writ  of  right  by  journeys  ac- 
counts sued  out  after  the  time  al- 
lowed by  Stat.  3  &  4  Wm.  4,  c.  27, 
B.  36,  for  suing  out  original  writs  of 
right,  is  a  nullity  ;  being  a  new  writ, 
and  not  a  continuance  of  a  former  one. 
Davies,  Demandant^  v.  Lowndes, 
Tenanty  272 

2.  But  the  Court  refused  to  sot 
aside,  on  motion,  a  writ  so  issued, 
and  the  subsequent  proceedings ;  the 
objection  to  the  writ,  &c.,  appearing 
on  the  record,  lb. 

3.  In  an  action  on  a  writ  of  right, 
the  Court  will  not  allow  the  general 
mise  to  be  pleaded  in  conjunction 
with  other  matters,  under  stat.  4  &  5 
Anne,  c.  16,  s.  4,  lb, 

WRIT  OF  TRIAL. 

1.  In  an  action  of  indebitatus  as- 
sumpsit, for  "arrears  of  salary  due 
to  plaintiff  as  chorus  master*'  at  a 
theatre,  and  for  "  salary  due  to 
plaintiff*  for  his  services  as  a  per- 
former,'* at  the  same  theatre,  and  on 
an  account  sUted  ;  it  appeared,  that 
the  action  was  brought  for  arrears  of 
salary,  from  which  defendant  claimed 
to  make  certain  deductions  (the 
plaintiflT  denying  his  right  to  do  so), 
and  for  a  week's  salary  consequent 
on  a  dismissal  without  a  week's  notice, 
and  for  certain  performances  as  an 
actor  in  certain  parts  undertaken  at 
a  vshort  notice,  and  respecting  which 
there  was  no  agreement  as  to  the 
rate  of  remuneration.  The  particu- 
lars of  demand   claimed  a  sum  of 


19/.  18«.  Sd,y  and  consisted  of  various 
items  of  the  description  above  men- 
tioned, but  contained  no  claim  for 
"  unliquidated  damages :"  Held,  that 
this  was  not  an  action  for  unliqui- 
dated damages,  and  therefore  might 
be  tried  before  the  sheriff,  pursuant 
to  the  3  &  4  Wm.  4,  c  42,  s.  17. 
Hatton  V.  Macready,  5 

2.  Upon  the  return  of  a  writ  of 
trial,  the  plaintiff  may  tax  his  costs 
and  sign  final  judgment ;  without 
waiting,  as  in  other  cases,  until  the 
expiration  of  four  days.  Gill  v. 
RushwoTthy  416 

3.  Where  in  an  action  to  be  tried 
before  the  sheriff,  two  issues  had 
been  joined,  and  the  plaintiff  made 
up  the  award  of  the  writ  of  trial,  with 
a  venire  to  try  the  issue  between  the 
parties :  Held,  that  the  issue  thus 
delivered  was  defective,  and  that  the 
defendant  might  come  to  the  Court 
to  have  it  amended,  at  the  plaintiff's 
cost ;  and  that  he  was  not  bound  to 
make  the  application  at  Chambers, 
in  Term  time. 

Held,  also,  that  the  above  defect 
was  no  ground  for  setting  aside  the 
notice  of  trial, 

Semble,  where  the  plaintiff  adds 
the  similiter  for  the  defendant,  and 
delivers  the  issue  with  an  award  of 
a  writ  of  trial,  leaving  blanks  for  the 
dates  of  the  teste  and  return  of  the 
writ,  that  the  issue  thus  delivered  is 
irregular.     Dennett  v.  Hardy,     484 

4.  Also  that  where  it  is  for  the 
plaintiff  to  add  the  similiter  for  the 
defendant,  the  Judge's  order  for  the 
writ  of  trial  should  first  be  obtained, 
before  the  plaintiff  delivers  the  issue, 
which  may  then  contain  the  proper 
date,  lb. 

5.  Where  a  new  trial  is  moved 
for  as  against  evidence,  in  a  case 
which  has  been  tried  before  the 
under-sheriff,  under  the  3  &  4  Wm.4, 
c.  42,  s.  17,  and  where  no  counsel 
were  present  at  the  trial,  it  is  not 
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necessary  thmt  there  should  be  an 
affidavit  stating  the  ground  of  the 
motion.  Henning  v.  Ackerman^  733 
6.  Where  the  plaintiff  in  issuing 
a  writ  of  trial,  on  the  3rd  of  January, 
had  made  it  returnable  on  the  first 
day  of  Easter  Term  following,  and 
the  trial  was  had  on  the  16th  of  Jan- 
uary, and  a  verdict  returned  for  the 
defendant ;  the  Court,  on  the  motion 
of  the  defendant,  ordered  the  sheriff 


to  return  the  writ  forthwith.   BA 
V.  RaUion^ 

7.  Where  the  amount  indorsee 
a  writ  of  summons  exceeds  i 
a  Judge  has  no  jurisdiction  to  oi 
a  writ  of  trial :  notwithstanding 
sum  claimed  by  the  particular 
demand  is  less  than  20/.  Gosll 
Cotterell, 

8.  In  such  cases  the  Judges  I 
resolved  not  to  amend  the  writ, 


THE    END. 


r.  o  N  o  o  N  ; 

PK1NT£D    BY    RAYNER    AND    HODGE  fi, 

109,  Fetter  Lane,  Fleet  Street. 


^ 


